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8H0WIN0   m   WHAT    VOLUMES    OF   THIS   SERIES   THE   CASES 

REPORTED  IN  THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  leporta  aie  In  parentheses,  and  the  namben  of  tblB  aeries  In  bold-faced  flgnres. 

Alabama.  —  (83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  24;  (92)  25;  (93)  80;  (94)  33;  (95)  86;  (96,  97)  88;  (98)  3»;  (99) 

42;  (100,  101)  46;  (102)  48;  (103)  49. 
Arkansas.  — (48)  8;   (49)  4;   (50)  7;    (51)  14;  (52)  20;  (53)  22;  (54)  26; 

(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46. 
Calipornia.  — (72)  1;  (73)  2;  (74)  5;  (75)7;  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;   (85)  20;   (86)  21;    (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;   (96)  31;  (97)  33; 

(98)  85;   (99)  87;    (100)  38;   (101)  40;    (102)  41;   (103)  42;  (104)  43; 

(105)  45;  (106)  46;  (107)  48;  (108)  49;  (109)  50;  (110,  111)  52. 
Colorado.  —  (10)  3;   (11)  7;  (12)  13;  (13)  16;  (14)  20*;   (15)  22;   (16)  26; 

(17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52. 
CONNEOTICUT.  — (54)  1;  (55)    3;  (56)  7;    (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50;  (67)  52. 
Delawark.  —  (5  Honst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.)  43. 
Florida.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  28;  (27)  26;  (28)  29;  (29)  80; 

(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (30)  51. 
Georgia.— (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27;  (88)  80;  (89)  32;   (90)  85;  (91,  92,  93)  44; 

(94)  47;  (95,  96)  5L 
Idaho.  —  (2)  35. 
Illinois.- (121)  2;   (122)  3;   (123)  6;   (124)  7;  (125)  8;   (126)  9;   (127)  11; 

(128)  15;  (129)  16;  (130)   17;  (131)   19;  (132)   22;   (133,    134)   23;   (135) 

25;   (136)  29;   (137)  31;  (138,  139)  32;  (140,  141)  33;  (142)  34;  (143, 

144,  145)  36;  (146,  147)  87;  (148)  89;  (149,  150)41;  (151)  42;  (152)  43; 

(154)45;   (153,155)46;   (156)47;   (157)48;   (158)49;   (159)  50;   (160, 

161)  52. 
Indiana.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120.  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  25;   (129)  28;  (130)  30;    (131)  81;  (1.32)  32;  (133)  86;  (134)  39; 

(135)  41;  (136)  43;   (137)  45;    (138)  46;   (139)  47;    (140)  49;  (1,  2,  3, 

Ind.  App.;  141)  50;  (4,  5,  6,  Ind.  App.;  142)  51;  (7,  8,  Ind.  App.;  143)52. 
Iowa.— (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  89;  (86)  41;  (87)  43;  (88)  46; 

(89,  90),  48;  (91)  51. 


8  SCHEDULS. 

KA^nAK  —  im  I;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  81| 

(45)  88;  (46)  £6;  (47)  27;  (48)  80;  (49)  88;  (60)  84;  (61)  87;  (52)  89; 

(63)  48;  (54)  46;  (55)  49. 
KBrrocKT.-(83.  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  89: 

(91)  84;  (92)  86;  (93)  40;  (94)  48;  (95)  44;  (96)  49. 
LouisiAHA.  — (39  L*.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  86;   (44  La.  Ann.)  88;   (46  La.  Ann.)  40;   (46, 

47  La.  Ann.)  49. 
liun.  —  a9)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  88;  (84)  80;  (85)  86;  (86)  41; 

(87)  47;  (88)  6L 
llABTLARD.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  86;  (74) 

88;  (75)  82;.(76)  36;  (77)89;  (78)  44;  (80)  46;  (79)47;  (81)48;  (82)61. 
MAMAOBDsrrrs.— (145)1;  (146)4;  (147)9;  (148)18;  (149)14;  (150)16;  (151) 

81;  (152)  83;  (153)  86;  (154)  86;  (155)  81;  (156)  38;  (157)  34;  (158)  36; 

(169)  38;  (160)  39;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (165)  68. 
MiCHiOAH.—  (60.  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  U;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80;  (81, 

82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  86;  (89)  88;  (90.  91)  80;  (92) 

81;  (93)  38;  (94)  84;  (95.  96)  36;  (97)  87;  (98)  39;  (99)  41;  (100)  43; 

(101)  46;  (102)  47;  (103)  60. 
MniNisarA.  —  (36)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19) 

(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  31;  (49)  38;  (50)  36;  (51.  52) 

88;  (53)  39;  (54)  40;  (55)  43;  (56)  46;  (67)  47;  (58)49;  (59)  60;  (60)61; 

(61)68. 
MoaiaaiFPi.  — (65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  30;  (70)  36;  (71)  48; 

(72)  4a 
Mnaoou.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)  80;  (102)88;  (10.3)  83;  (104,  105)  84;  (106)87;  (107)  88; 

(108.  100)  38;  (110,  II  1)33;  (112)  34;  (113,  114)  36;  (115)37:  (116,  117. 

88:  (118)  40;  (119,  120)  41;  (121)  48;  (122)  43;  (123)  46;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  60;  (130)  61;  (131)  68. 
MorrAMA.— (9)  18;   (10)  84;  (11)  88;  (12)  83;  (1.3)  40;  (14)  48;  (15)48; 

(16)60;  (17)68. 
Mbbraaka.  —  (22)  8;  (23.  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86;  (.30) 

87;  (31)  88;  (32.  33)  89;  (34)  33;  (35)  37;  (36)  88;  (37)  40;   (38)  41; 

(39.  40)  42;  (41)  43;  (42.  43)  47;  (44)  48;  (45,  46)  6a 
Nbtada.  —  (19)  3;  (20)  19;  (21)  87. 
Nbw  HAMmiiKB.  —  (64)  10;  (62)  18;  (65)  88;  (66)  49. 
H»w  jEK«rT.-(43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (60  N.  J.   L.)  7;   (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L)  19;  (47  N.  J. 

Bq.)  84;   (53  N.  J.  L)  86;   (48  N.  J.  Eq.)  87;    (49  N.  J.  Eq.)  81;   (54 

N.  J.  L)  38;  (60  N.  J.  Eq.)  36;  (55  N.  J.  L)  39;  (51  N.  J.  Eq.)  40;  (58 

N.  J.  L.)  44;  (52  N.  J.  E.}.)  46;  (57  N.  J.  L;  63  N.  J.  Eq.)  6L 
Vbw  You.  — (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  U;  (115)18;  (116.  117)16;  (118,  119)16;  (120)17;  (121)18;  (122) 

19;  (123)  80;  (124.   125)   81;  (126)  88;    (127)  84;   (128.  129)  86;  (130, 

131)87;  (132.133)88;  (1.34)80;  (135)31;  (136)88;  (137)88;  (138)34; 

(139)86;  (140)  87;  (141)  38;  (142)  40;  (143)  48;    (144)  48;  (145)  46; 

(146)  48;  (147)  49:  (148)  61;  (149)  68. 
HOBTS  Ca»ouiia.  —  (97,  98)  8;  (99.  100)  6;  (101)  9:  (102)  11;  (103)  14;  (104) 

17;  (106)18:  (106)19:  (107)88;  (I0St83:  (109)86;  (110)88;  (111)88; 

(112)84;  (113)  87;  (114)41:  (IIT))  44:  (116)47 
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North  Dakota.  —  (1)  26;  (2)  33;  (3)  44;  (4)  50. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  81;  (48  Ohio  St.)  S9; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49. 
Orkoon.— (15)  S;  (16)  8;  (17)  11;  (18)  17;  (19)  20;   (20)  23;  (21)  28;  (22) 

29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52. 
PiNNSTlVA^iA.  — (116,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa,  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St^)  10;  (125  Pa.  St.)  11;  (126 

Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 

(146  Pa.  St.)  28;  (147,  150  Pa.  St.)  30;  (151  Pa.  St)  31;  (148  Pa.  St.) 

S3;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 

(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 

(161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 

(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170,  171  Pa. 

St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  52. 
Rhodb  Island.  — (15)  2;  (16)  27;  (17)  33;  (18)  49. 
South  Caboliwa.  —  (26)  4;  (27,  28,  29)  13;    (30)  14;  (31,  32)  17;  (33)  26; 

(34)  27;  (35)  28;  (3d)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42;  (41)  44; 
^42)  46;  (43)49;  (44)51. 
South  Dakota.  —  (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49. 
Tbnnesskb.— (85)  4;   (86)  6;  87)  10;   (88)  17;   (89)  24;   (90)  25;   (91)  30; 

(92)  36;  (93)  42;  (94)  45;  (95)  49. 
Tjwas.- (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;   (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;   (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.  86)  37; 

(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tex.  Or.  Rep.)  47. 
VxsHOMT.— (60)  6;   (61)  15;  (62)  22;   (63)  25;  (64)  33;  (65)  36;  (66)  44; 

(67)  48. 
ViBQiNiA.  —  (82)  3;   (83)  5;   (84)  10;  (85)  17;  (86)  19;  (87)  24;  (88)  29;  (89) 

37;  (90)  44;  (91)  50. 
Washington.— (I)  22;  (2)  26;  (3)  28;  (4)  31;  (5)34;  (6)  86;  (7)  38;  (8) 

40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52. 
Wkst  Virginia.  — (29)  6;   (30)  8;   (31)  13;   (32,  33)  25;  (34)  26;   (35)  29; 

(36)  32;  (37)  38;  (38,  39)  46;  (40)  52. 
WisooNSiN.  —(69)  2;  (70,  71)  5;  (72)  7;  (73)  0;  (74,  76)  17;  (76,  77)  20;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  33;  (83)  86;  (84)  86;  (85,  86)  89} 

(87)  41;  (88)  43;  (89)  46;  (90)  48;  (91)  6L 
Wtomino.  —  (3)  8L 
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Take  v,  Pugh. 

[13  Washington,  78.] 

TRIAT^^EVIDBNCE.— A  MOTION  TO  STRIKE  out  all  testi- 
mony relating  to  a  certain  subject  is  properly  denied  if  some  of  the 
testimony  Is  clearly  competent. 

MARRIED  WOMEN— SEPARATE  PROPERTY.— THE  PER- 
SONAL BARNING'S  of  a  wife,  acquired  from  keepiug  boarders  and 
from  work  done  by  lier  as  a  dressmaker,  under  an  agreement  with  her 
husband  that  the  money  so  acquired  should  belong  to  her  alone,  are 
her  separate  property  as  against  subsequent  creditors  of  the  husband. 

MARRIED  WOMEN— SEPARATE  PROPERTY— GIFT  FROM 
HUSBAND.— If  articles  of  personalty  are  purchased  with  money 
earned  by  a  wife  under  an  agreement  with  her  husband,  that  such 
money  should  be  her  separate  property,  and  such  articles  are  brought 
Into  the  house  and  taken  possession  of  by  her  as  her  separate  prop- 
erty with  the  consent  of  her  husband,  such  acts  amount  to  a  gift 
from  the  husband  to  the  wife,  and  constitutes  such  articles  her  sep- 
arate property. 

Griffitts  &  Nuzum,  for  the  appellants. 

A.  M.  S.  Hilgard,  for  the  respondent. 

''^  HOYT,  C.  J.  This  action  was  brought  to  recover  "^  pos- 
session of  certain  personal  property,  and  damages  for  its  deten- 
tion. From  defendant's  answer  it  appeared  that  their  claim  was 
founded  upon  a  levy  under  attachment  in  a  suit  against  the  plain- 
tiff and  her  husband.  The  plaintiff's  right  to  possession  is 
founded  upon  her  claim  that  the  property  belonged  to  her;  that 
of  the  defendants  upon  the  claim  that  it  was  community  prop- 
erty. And  the  question  presented  by  these  adverse  claims  is  the 
principal  one  which  we  are  called  upon  to  decide. 
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There  is  a  further  claim  that  error  was  committed  hy  the  trial 
court  in  refusing  to  strike  the  testimony  offered  by  the  plaintiff  to 
•how  that  she  had  been  damaged  by  the  detention  of  the  prop- 
erty. This  motion  was  aimed  at  all  of  the  testimony  upon  that 
subject  Some  of  it  was  clearly  competent.  The  motion  was, 
therefore,  properly  denied.  There  was  enough  competent  testi- 
mony upon  the  question  of  damages  to  require  its  submission  to 
the  jury,  and,  as  no  exceptions  were  taken  to  the  manner  in  wliich 
it  was  submitted,  no  claim  of  error  can  be  sustained  growing  out 
of  the  oDurt's  action  in  that  regard. 

It  appeared  from  the  testimony  that  the  property  had  been  ac- 
quired by  the  wife  with  money  which  she  had  received  from  per- 
sons whom  she  had  kept  as  boarders,  and  for  work  done  by  her  as 
a  dressmaker.  It  also  appeared  that,  before  she  consented  to  en- 
gage in  the  business  by  means  of  which  this  money  was  obtained, 
her  husband  told  her  that,  if  she  did  so,  whatever  money  she  made 
should  be  her  separate  property.  And  to  further  establish  the 
fact  that,  as  between  the  husband  and  wife,  it  was  understood  to 
be  the  business  of  the  wife,  and  not  of  the  community,  it  was 
shown  that  the  husband  paid  the  wife  for  his  board  the  same  as 
did  other  boarders.  That  the  earnings  of  the  wife,  **  as  well  as 
those  of  the  husband,  when  they  were  living  together,  prima  facie 
belong  to  the  community  has  been  held  to  be  the  law  in  most,  if 
not  all,  of  the  states  which  have  statutes  similar  to  our  own. 
This  rule  was  recognized  and  applied  to  the  statutes  of  this  state 
in  the  case  of  Abbott  v.  Wetherby,  6  Wash.  507;  36  Am.  St.  Eep. 
176.  Under  it,  if  the  wife  had  don.e  what  she  did,  without  any 
agreement  between  herself  and  her  husband  as  to  who  should 
have  the  benefit  of  her  services,  the  money  received  therefor 
would  have  been  that  of  the  community.  It  follows  that  if  the 
money  was  hers,  it  was  by  reason  of  the  fact  that  what  was  said 
and  done  by  the  husband  amounted  to  a  gift  to  her  of  the  money 
received.  It  is  not  claimed  that  this  would  not  have  been 
sufficient  for  the  purpose,  if  the  property  had  been  in  ex- 
istence, and  had  been  at  the  time  delivered  to,  and  since 
retained  by,  the  wife.  But  the  contention  is,  that  at  the 
time  the  arrangement  was  entered  into,  that  which  was  at- 
tempted to  be  donated  was  not  in  existence  and  could  not 
be  delivered,  and  that  for  that  reason  the  attempted  gift 
could  have  no  effect  The  general  rule  is  that  a  gift,  to  be  effec- 
tive, most  be  consummated  by  delivery,  but  it  does  not  follow 
that,  OTider  the  cirmmfltances  disclosed  by  the  evidence  in  this 
B,  the  money  reoedved  by  the  wife  was  not  legally  donated  by 
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the  husband.  The  consent  on  his  part  that  she  should  render 
these  services,  and  receive  pay  therefor  as  her  own,  was  a  continu- 
ing arrangement,  and  was  in  force  at  the  time  she  received  the 
money;  hence,  when  she  received  each  sum,  she  received  it  as  her 
own  by  express  direction  of  her  husband,  and  the  effect  was  the 
same  as  though  the  money  had  first  been  in  his  hands,  and  had. 
been  then  delivered  to  her  as  a  gift.  Besides,  if  the  technical 
legal  title  to  the  money  may  be  said  not  to  have  passed  **  to  her, 
yet,  under  the  circumstances,  when  the  several  articles  were  pur- 
chased, brought  into  the  house,  and  taken  possession  of  by  her  as 
her  separate  property,  with  the  consent  of  the  husband,  such 
consent  and  taking  possession  amounted  to  a  gift  from  the  hus- 
band to  the  wife. 

Property  acquired  under  circumstances  very  similar  to  those 
disclosed  by  this  record  have  been  held  by  the  courts  of  other 
states  to  belong  to  the  wife:  See  Johnson  v.  Burford,  39  Tex.  242; 
Von  Glahn  v.  Brennan,  81  Oal.  261;  and  no  case  holding  to  the 
contrary,  where  the  circumstances  were  at  all  similar,  has  been 
brought  to  our  attention. 

The  effect  of  such  an  arrangement  between  husband  and  wife, 
when  attacked  by  creditors  who  were  such  at  the  time  the  prop- 
erty was  a.cquired,  is  not  here  presented.  It  is  nowhere  shown 
that  any  of  the  property  was  obtained  after  the  debt  was  incun-ed, 
for  which  the  action  was  brought.  Besides,  the  nature  of  the 
property  was  such  that  a  creditor  would  not  be  presumed  to  have 
relied  upon  it  as  a  basis  for  credit.  It  was  substantially  all  house- 
hold furniture  or  wearing  apparel,  and  exempt  from  execution  or 
attachment  to  a  householder  living  in  the  state. 

The  motion  of  the  appellants  for  a  peremptory  instruction  to 
the  jury  to  find  in  their  favor  was  rightfully  denied,  and  the 
proofs  were  sufficient  to  support  the  verdict  of  the  jury  to  the 
effect  that  the  goods  were  the  separate  property  of  the  wife. 

The  judgment  will  be  affirmed. 

Anders,  Scott,  Dunbar,  and  Gordon,  JJ.,  concur. 


HUSBAND  AND  WIFE— SEPARATE  PROPERTY  OF  WIFE.— 
THE  EARNINGS  ot  a  married  woman,  made  with  the  consent  of 
her  husband,  are  her  separate  property:  Note  to  Abbott  r.  Wetherby, 
36  Am.  St.  Rep.  182;  McNaught  v.  Anderson,  78  Ga.  499;  6  Am.  St. 
Rep.  278,  end  note;  Wren  v.  Wren,  100  Cal.  276;  88  Am.  St  Rep.  287, 
and  note;  but  see  to  the  contrary  Bailey  r.  Gardner,  SI  W.  Ta.  94;  18 
Am.  8t.  Rep.  847,  and  note. 
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EoGERS  V.  Miller. 

[13  Washisoton,  82. J 

ADVERSE  POSSESSION— PLEADING.— In  an  action  to  quiet 
title,  an  allegation  of  ownership  In  fee  admits  proof  o(f  ajiy  citle, 
Includinj;  that  acquired  by  adverse  possession. 

ADVERSE  POSSESSION.— Evidence  that  a  person  has  for 
twenty-flve  years  listed  laud  for  taxation,  and  paid  the  taxes  thereon, 
being  part  of  the  time  in  actual  possession,  continually  and  uninter- 
ruptedly exercising  the  usual  acts  of  ownership,  and  refusing  to  ex- 
tend like  privileges  to  others,  is  competent  and  sufficient  to  esta<bllsb 
adverse  possession. 

MORTGAGES— DESCRIPl'ION  OP  PREMISES.— If  a  claim- 
ant for  public  land  enters  and  settles  thereon  prior  to  its  survey,  and 
mortgages  all  of  his  "laud  claim,"  the  mortgage  is  sufficient  to  pass 
the  title  to  such  claim  as  located  by  subsequent  survey,  although  the 
de«CTiption  in  the  mortgage  is  erroneous,  and  does  not  correspond 
with  that  of  the  patent. 

JUDG-MENTS  —  PRESUMPTION  —  COLLATERAL  ATTACK. 
As  against  collateral  attack  on  the  ground  that  the  summons  was  in- 
sufficient to  confer  jurisdiction,  it  must  be  presumed  In  aid  of  the 
judgment  reciting  that  service  of  the  complaint  and  notice  had  been 
duly  mado  acconlinj;  to  law,  that  another  nnd  sufficient  summons  was 
issued  and  served,  if  there  was  ample  time  therefor  after  the  comple- 
tion of  the  publication  of  the  first  summons,  and  there  Is  no  evidence 
to  the  contrary. 

TRIAL  €OURT  MAY  REOPEN  A  CASE  after  submission  and 
receive  other  testimony  after  due  notice  to  the  partiee. 

I.  A.  Town  and  W.  W.  Likens,  for  the  appellant. 

Sharpstein  &  Blattner,  for  the  respondents. 

®*  GORDON,  J.  This  appeal  is  from  a  decree  of  the  superior 
court  of  Pierce  county,  quieting  respondents'  title  to  certain  real 
property.  It  appears  from  the  record  that  some  time  in  1850 
William  B,  Wilton  settled  upon  the  premises  in  dispute  under  the 
act  of  ***  Congress  of  September  27,  1850,  known  as  the  donation 
act.  On  April  7,  1855,  he  filed  liis  notification.  On  May  29, 
18G9,  he  submitted  Ids  final  proof  to  the  register  and  receiver  of 
the  United  States  land-office  at  Olympia,  which  proof  was  ac- 
cepted by  them  and  certificate  for  patent  duly  issued.  On  August 
27,  1871,  a  patent  for  said  land  was  issued.  On  January  9,  1860, 
after  the  expiration  of  the  period  of  residence  required  by  the 
donation  act,  Wilton  and  wife  mortgaged  the  premises  to  S.  Mc- 
Caw  and  respondent  Rogers  to  secure  the  payment  of  six  hundred 
and  one  dollars  due  on  January  1,  1802.  Thereafter  proceedings 
were  instituted  in  the  district  court  of  the  third  judicial  district 
of  Washington  Territory,  and  on  the  twenty-fifth  day  of  May, 
1866,  a  decree  of  foreclosure  -was  duly  made  and  entered  therein. 
Pursuant  to  said  decree,  said  mortgaged  premises  were  sold,  said 


Nov.  1895.]  Rogers  v.  Miller.  21 

mortgagees  becoming  the  purchasers  at  said  sale,  which  sale  was 
thereafter  confirmed  by  an  order  of  said  court,  amd  a  deed  to  said 
premises  duly  executed  by  the  sheriff.  Subsequently,  respondent 
littlejohn  succeeded  to  all  of  the  interest  of  said  McCaw  in  said 
premises.  It  further  appears  that  some  time  in  1861  or  1862  said 
Wilton  removed  from  the  territory  of  Washington  to  Mexico;  that 
thereafter  his  whereabouts  was  unknown  to  his  former  friends  and 
Acquaintances,  who  believed  him  dead.  On  the  18th  of  August, 
1890,  said  Wilton  conveyed  said  premises  to  the  appellant. 
Miller. 

The  lower  court  found  that  the  respondents  "are  now,  and 
for  a  period  of  more  than  twenty  years  preceding  the  com.mence- 
ment  of  this  action  had  been,  in  the  possession"  of  the  premises 
in  question,  and  that  they  "are  the  owners  in  fee  each  of  an  un- 
■divided  one-half  of  said  premises.  That  the  claim  of  the  defend- 
ant [appellant]  to  said  premises  is  without  any  right  **  what- 
ever, and  the  said  defendant  [appellant]  has  neither  estate,  right, 
title,  nor  interest  whatever  in  said  land  or  any  part  thereof." 

The  appellant  contends  that  respondants  did  not  plead  adverse 
possession  under  color  of  title,  and  that  the  lower  court  erred  in 
permitting  any  evidence  thereof  to  be  given.  This  contention  we 
think  is  unfounded.  The  allegation  of  ownership  in  fee  entitled 
the  respondents  to  introduce  proof  of  any  title,  including  that 
acquired  by  adverse  possession.  Such  was  the  holding  of  this 
court  in  Raymond  v.  Morrison,  9  Wash.  156,  where  it  was  said: 
"It  would  only  have  been  necessary  for  them  to  allege  that  they 
were  the  owners  in  fee,  and  lawfully  seised  and  possessed  of  it,  in 
order  to  state  a  good  title  in  themselves.  They  could  then  have 
proved,  upon  the  trial,  that  their  title  was  based  upon  an  adverse 
|>ossession  maintained  for  the  requisite  period,  since  such  pos- 
session is  now  generally  held  to  confer  upon  the  possessor  the 
absolute  legal  title  in  fee  of  the  estate." 

The  eridence  of  adverse  possession  was  competent  and  suffi- 
cient. It  is  undisputed  that  for  twenty-five  years  last  past  the 
respondents  regularly  listed  said  land  for  taxation;  that  it  has, 
during  all  of  said  time,  been  assessed  to  them,  and  the  taxes 
thereon  have  for  said  entire  period  been  paid  by  them;  that  they 
■continually  and  without  interruption  exercised  the  usual  acts  of 
ownership,  selling  timber  to  different  persons  and  refusing  to 
permit  others  to  take  timber  therefrom,  and  suffering  parties  to 
go  upon  the  land  and  refusing  to  extend  like  privileges  to  others, 
and  for  a  portion  of  the  time  the  property  had  been  in  the  actual 
possession  of  their  agent.    We  have  examined  the  evidence  sub- 
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xnitted  below,  and  tliink  it  amply  suffident  to  sustain  the  finding 
of  the  lower  court  in  this  **  regard,  and  that  the  case  made  by 
the  eridencc  is  much  stronger  than  that  presented  by  the  record 
in  Bellingham  Bay  Land  Co.  v.  Dibble,  4  Wash.  764,  which  wa» 
there  held  sufficient. 

2.  The  description  of  the  premises  in  the  notification  filed  by 
Wilton  in  1855  conflicts  with  the  description  given  in  the  mort- 
gage to  McCaw  and  Rogers,  heretofore  mentioned,  and  the  de- 
scription contained  in  the  certificate  and  patent  also  conflicts  with 
both  the  description  in  the  mortgage  and  notification;  and  it  i» 
contended  by  the  appellant  that  the  mortgage  does  not  cover  any 
of  the  premises  described  in  the  notification,  excepting  only  ten 
acres.  He  further  contends  that,  if  this  was  due  to  a  mistake  in 
describing  the  premises  in  the  mortgage,  the  latter  should  have 
been  reformed  prior  to  foreclosure,  and  that  a  deed  founded  upon 
such  false  and  erroneous  description  is  wholly  insufficient  to  give 
color  of  title.  From  the  proof  it  satisfactorily  appears  that  Wil- 
ton entered  but  one  piece  of  land  under  said  donation  act  and 
had  but  one  "land  claim";  that  his  settlement  thereon  was  made 
prior  to  the  survey.  In  said  mortgage  the  premises  are  described 
as  "all  of  that  certain  parcel  or  quarter  section  of  land  known  as 
Wilton's  land  claim,  situated  on  what  is  known  as  The  Narrows, 
at  the  entrance  of  Pugct  Sound,  south  and  east  side  marked  and 
bounded,"  etc.  (then  follows  a  more  particular  description).  The 
act  of  Congress  in  question  authorized  the  claimant,  after  the  sur- 
veys were  extended,  to  make  his  claim  conform  as  nearly  as  prac- 
ticable to  legal  subdivisions.  What  he  undertook  to  mortgage, 
and  did  mortgage,  was  his  "land  claim,"  and  the  mere  fact  that  a 
subsequent  survey  disclosed  that  the  particular  description  of 
such  "land  claim"  contained  in  the  mortgage  was,  in  fact,  erro- 
neous, **  cannot  avail  the  appellant:  Vallejo  Land  Assn.  t. 
Viera,  48  Cal.  572;  Keman  v.  Baham,  45  I^a.  Ann.  799. 

3.  Appellant  also  insists  that  the  decree  of  the  district  court 
foreclosing  said  mortgage  was  and  is  void  for  want  of  jurisdiction, 
because  the  notice  or  summons  issued  to  defendant  in  said  cause 
was  not  in  the  form  required  by  law,  in  this,  that  the  time  pro- 
vided in  said  summons  for  the  appearance  of  said  defendant  waa 
therein  stated  to  be  three  montlia  after  September  25,  1865,  in- 
stead of  two  months,  and  that  the  words  of  the  statute,  "which 
will  come  on  to  be  heard  at  the  first  term  of  the  court,"  are  not 
contained  in  nid  notice  or  summons.  For  a  better  understanding 
of  thii  objection,  it  may  he  stated  that  all  of  the  files  in  the  fore- 
clotora  fuit  are  lost,  and  none  of  them  were  produced  upon  the 
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trial  of  this  cause  below.  Secondary  evidence  as  to  certain  of  the 
proceedings  taken  in  said  foreclosure  action  was  offered  and 
received. 

We  deem  it  unnecessary  to  determine  whether  a  summons  of 
the  character  so  shown  to  have  been  issued  in  said  cause  was  le- 
gally sufficient,  in  view  of  other  considerations  which  seem  to  us 
of  controlling  importance,  viz:  1.  The  decree  itself  recites  that  it 
appeared  to  the  court  therein  that  "service  of  the  complaint  and 
notice  had  been  duly  made  according  to  law";  and  2.  Assuming 
(without  deciding)  that  the  summons  in  question  was  legally  in- 
sufficient, there  nevertheless  was  ample  time  after  the  completion 
of  the  publication  of  such  summons  for  another  and  entirely  suffi- 
cient summons  to  have  been  issued  and  served,  and,  in  the  absence 
from  the  record  of  any  such  summons  or  evidence  concerning  it, 
this  court  would  ^''  presume,  in  aid  of  the  decree  and  as  against 
collateral  attack,  that  such  was  the  fact. 

"Every  fact  not  pegatived  by  the  record  will  be  presumed  in 
aid  of  the  judgment,  and  it  will  only  be  held  void  when  it  affirm- 
atively appears  from  the  record  that  the  court  had  no  jurisdiction 
to  render  it":  Munch  v.  McLaren,  9  Wash.  676. 

The  court  rendering  the  decree  of  foreclosure  was  a  court  of 
general  jurisdiction  having  jurisdiction  of  the  subject  matter, 
and  it  became  a  question  for  it  to  determine  the  sufficiency  of  the 
service  of  summons  in  said  ease.  That  question,  as  we  have  seen, 
it  did  determine,  and  the  decree  expresses  such  determination, 
viz.,  that  serAace  of  the  complaint  and  notice  had  been  duly  made 
according  to  law. 

"There  having  been  time  for  another  summons  and  for  a  valid 
service  of  the  same,  they  will  be  presumed,  in  the  case  of  such  a 
finding":  Mulvey  v.  Gibbons,  87  111.  367;  Miller  v.  Handy,  40  111. 
448;  Lyle  v.  Horstman  (Tex,  Civ.  App.),  25  S.  W.  Eep.  802. 

The  finding  of  the  court,  "that  service  of  the  complaint  and 
notice  had  been  duly  made  according  to  law,"  is  not  contradicted 
by  merely  showing  that  a  summons  which  was  legally  insufficient 
had,  in  fact,  been  published. 

"As  much  reliance  ought  to  be  placed  on  the  finding  of  a  court, 
as  respects  its  jurisdiction,  as  to  other  facts  in  the  case,  unless 
contradicted  by  the  record  itself — otherwise  opportunity  might 
be  afforded  in  many  instances,  by  the  destruction  of  the  files  by 
parties  interested,  or  by  mere  accident,  to  defeat  sales  made  in 

the  utmost  good  faith It  is  conceded  the  summons  to  the 

July  term  of  the  county  court  was  without  authority  of  law,  and 
that  service  upon  it  would  have  given  the  court  no  jurisdiction 
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over  the  person  of  the  defendant.  But  between  that  term  and  the 
convening  of  the  court  for  the  August  ****  term  there  was  ample 
time  in  which  another  summons  might  have  been  issued  and 
served.  It  must  have  so  appeared  to  the  court,  for  it  solemnly 
found  defendant  'had  due  and  legal  notice'  of  the  filing  of  the 
petition,  from  the  return  of  the  sheriff  on  the  summons.  There 
is  nothing  to  show  the  court  acted  on  the  void  summons  to  the 
July  term  of  the  court.  The  presumption  is,  the  court  knew 
that  summons  was  void,  as  having  been  issued  contrary  to  the 
provisions  of  the  statute,  and  that  service  of  it  by  the  sheriff  did 
not  give  the  defendant  'due  and  legal  notice'  of  the  filing  of  the 
petition.  How,  then,  did  the  court  find  it  had  jurisdiction  of  the 
person  of  the  defendant?  It  must  have  been  from  a  summons 
issued  to  the  August  term,  upon  which  there  was  the  proper  re- 
turn of  service  by  the  sheriff;  otherwise,  its  finding  on  the  ques- 
tion of  jurisdiction  would  be  absolutely  imtrue.  All  reasonable 
presumptions  are  in  favor  of  the  jurisdiction  of  the  court,  and 
the  law  will  presume  prima  facie,  at  least,  from  the  finding  of  the 
court,  that  such  was  the  fact;  that  such  summons,  with  the  proper 
return  on  it,  was  before  the  court,  and  may  have  been  abstracted 
or  lost  from  the  files":  Matthews  v.  Hoff,  113  111.  90. 

4.  It  appears  that  after  this  cause  had  been  submittfid  to  the 
court  below  upon  the  proofs  and  arguments  of  counsel,  the  court 
reopened  the  cause  and  received  further  testimony  upon  behalf 
of  plaintiffs.  This  testimony  was  taken  only  after  due  notice 
to  the  appellant.  We  think,  under  the  circumstances,  that  the 
course  pursued  was  not  an  abuse  of  the  discretionary  powers  of 
the  triad  court,  and  we  have  failed  to  find  anything  in  the  testi- 
mony 80  taken  that  could  be  considered  as  affecting  the  rights  of 
parties. 

Other  points  of  error  presented  by  appellant's  brief  has  been 
examined,  but  we  consider  none  of  them  of  sufficient  importance 
to  warrant  a  reversal  of  the  decree,  which  will  be  affirmed. 

Anders,  Scott,  and  Dunbar,  JJ.,  concur. 

"•  IToyt,  C.  J,,  concurred  in  the  result,  but  not  in  what  is 
Baid  as  to  adverse  possession. 


AT>VER»B  POSflESSION.— ACTS  EQUIVALENT  TO  NOTICE. 
Bxtonrlivl  note  to  Dp  FHpt.p  t.  QnJnt.  2R  Am.  St.  Rep.  150-1G2:  note 
to  Downlnir  t.  Mayen,  46  Am,  St.  Rep.  901. 

JUIKIMBNTS— COLLATEmAL  ATTACK— PRESUMPTION  A8T0 
PROCESS.— In  a  collateral  ettack  upon  a  dotnestlo  Judjrment  of  a 
court  of  genoml  Jurlwllrtlon.  pxory  i)rosiimptIon  will  ho  Indulared  Id 
favor  of  tbe  Tallditj  of  the  judgment:  Note  to  Sean  r.  Senra,  44  Am. 
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St.  Rep.  214;  Hardy  v.  Beaty,  84  Tex.  562;  31  Am.  St.  Rep.  80,  and 
note.  See,  also,  the  extended  notes  to  Morrill  v.  Morrill,  23  Am.  St. 
Rep.  113,  and  Melia  v.  iSimmons,  30  Am.  Rep.  748. 

TRIAL— REOPENING  OlSE.— The  refusal  of  a  trial  court  to  re- 
open a  case  after  the  close  of  the  trial  for  the  purpose  of  allowing 
additional  evidence  to  be  introduced  is  no  abuse  of  discretion  where 
no  excuse  is  shown  for  not  having  produced  the  evidence  at  the  trial: 
Consolidated  Nat.  Bank  v.  Pacific  Coast  S.  S.  Co.,  5)5  Cal.  1;  29  Am. 
St.  Rep.  85. 
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[13  Washington,  141.] 

JUDGMENTS— RES  JUDICATA.— The  supreme  court  of  the 
state  will  take  judicial  notice  of  its  records,  and  of  what  issues  were 
presented  for  determination  by  the  record  in  a  given  case,  and  will 
not  entertain  or  consider  an  unfounded  allegation  of  a  complaint  that 
certain  questions  were  not  presented  for  determination  in  such  case. 

JUDGMENTS— RES  JUDICATA— MUNICIPAL  BONDS.— In 
an  action  by  a  taxpayer,  on  behalf  of  himself  and  all  others  similarly 
situated,  to  restrain  a  city  from  issuing  municipal  bonds,  a  decision 
determining  their  validity  is,  in  the  absence  of  fraud  or  collusion, 
conclusive,  in  a  subsequent  action  by  another  taxpayer  to  restrain  the 
payment  of  interest  thereon,  especially  when  the  same  questions  con- 
cerning the  legality  of  the  bonds  are  presented  in  both  actions. 

ELECTIONS— REGISTRATION.— The  nght  to  vote  at  any  elec. 
tlon,  general  or  special,  resides  in  those  possessing  the  constitutional 
qualifications,  subject  only  to  compliance  with  such  reasona.ble  pro- 
visions respecting  registration  and  regulating  the  exercise  of  the 
right,  as  the  legislature  may  provide,  but  the  mere  failure  or  neglect 
of  the  legislature  to  make  any  provision  for  registi*ation  does  not 
operate  to  deprive  those  having  the  constitutional  qualifleations  from 
exercising  the  elective  franchise. 

MUNICIPAL  BONDS— ISSUANCE— VALIDITY.— The  motiveg 
which  induce  voters  to  authorize  the  issuance  of  municipal  bonds, 
cannot  be  inquired  into  by  the  courts,  when  the  propriety  of  becom- 
ing indebted  for  the  purpose  for  which  such  bonds  are  issued,  has 
been  committed  to  such  voters  by  the  legislature  of  the  state. 

MUNICIPAL  BONDS.— A  JUDGMENT  THAT  NEGOTIABLE 
MUNICIPAL  BONDS  ARE  INVALID,  is  not  binding  on  hold- 
ers for  value  before  maturity  who  are  strangers  to  the  record. 

B.  Sheeks,  F.  H.  Graliam,  and  A.  E.  Titlow,  for  the  appellant. 

J.  Wickersliam,  S.  W.  Gibbs,  and  Crowley,  Sullivan  &  Gross- 
cup,  for  the  respondent. 

*^*  GORDON",  J.  This  action  was  brought  by  the  appellant, 
a  citizen  and  taxpayer  of  the  city  of  Tacoma,  for  himself  and  all 
others  similarly  situated,  against  the  respondent  city,  to  enjoin  it 
from  pajdng  the  interest  on  seventeen  hundred  and  fifty  nego- 
tiable, interest  bearing  bonds  of  the  denomination  of  one  thou- 
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saod  dollars  e&ch,  said  bonds  having  been  issued  by  the  respoud- 
ent  city  and  delivered  to  one  C.  B.  Wright  and  to  the  Tacoma 
Light  and  Water  Company,  a  corporation  (of  which  said  corpora- 
tion the  said  Wright  ia  the  principal  stockholder),  in  exchange  for 
a  certain  light  and  water  plant,  water  supply,  and  equipment. 

The  lower  court  having  sustained  the  demurrer  of  the  respond- 
ent to  appellant's  complaint,  and  the  appellant  having  elected  to 
stand  by  his  pleading,  judgment  ^*^  was  rendered  below  dismiss- 
ing said  action,  from  which  judgment,  and  from  the  order  sus- 
taining said  demurrer,  this  appeal  is  prosecuted.  The  com- 
plaint is  very  voluminous,  comprising  some  twenty-one  closely 
type- written  pages.  The  conclusion  reached  by  us  renders  it  un- 
necessary to  consider  many  allegations  contained  in  it  Appel- 
lant assails  the  validity  of  the  bonds  for  two  principal  reasons: 
1.  Because  the  election  at  which  the  voters  of  tlie  city  author- 
ized their  issuance  was  held  without  any  registration,  contrary  to 
the  provisions  of  the  constitution  of  the  state;  and  2.  That  the 
aggregate  amount  of  the  bonds  authorized  at  the  election  so  held 
was  in  excess  of  the  limit  of  indebtedness  fixed  by  the  constitu- 
tion. 

This  is  the  third  case  which  has  been  before  this  court  involv- 
ing the  legality  of  said  election.  The  first  case  was  that  of  Sey- 
mour V.  City  of  Tacoma  and  the  Tacoma  Light  and  Water  Com- 
pany, and  is  reported  in  6  Wash.  138;  the  second  cause  was  be- 
tween the  same  parties,  and  is  reported  in  6  Wash.  427.  The  first 
of  these  eases  was  instituted  prior  to  the  time  of  holding  the 
election,  and  for  the  purpose  of  having  the  ordinance  which  pro- 
vided for  the  submission  of  the  proposition  to  the  voters  adjudged 
invalid  and  void,  and  for  the  further  purpose  of  enjoining  and 
restraining  the  city  and  its  ofTicers  from  calling  or  holding  said 
election,  and  from  expending  the  funds  of  said  city  for  that  pur- 
pose. The  second  cause  was  instituted  subsequent  to  the  election, 
but  prior  to  the  issuing  of  the  bonds.  Its  purpose  was  to  enjoin 
the  city  and  its  officers  from  issuing  said  bonds,  or  from  attempt- 
ing to  obligate  said  city  for  the  payment  thereof.  Each  of  said 
causes  wns  prosecuted  by  the  plaintifT  as  a  citizen  and  taxpayer  in 
his  own  behalf,  and  in  behalf  of  all  other  taxpayers  '**  of  the 
city  similarly  situated.  In  the  first  case  above  referred  to,  this 
court  construed  the  ordinance  under  which  the  proposition  to 
purchase  the  plant  and  issue  said  bonds  was  submitted  to  the 
legal  voters  of  said  city;  also  the  act  of  the  legislature  o^ March 
26,  1890,  authorizing  cities  to  purchase  waterworks  and  I'ght 
plants;  and  upon  the  subject  of  registration  the  court  then  said: 
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'*We  have  but  one  registration  law  in  this  state  which  is  found 
in  chapter  8  of  the  General  Statutes.  Section  467  declares  tliat 
the  provisions  of  the  law  shall  apply  to  all  elections  for  municipal 
and  other  officers;  but  we  fail  to  find  any  application  of  it  to  elec- 
tions of  this  kind.  Section  9  of  the  charter  [of  respondent  city] 
requires  registration  'as  provided  hy  the  general  laws  of  the  state'; 
and  section  13  declares  that  no  person  shall  be  entitled  to  vote 
unless  he  is  a  qualified  elector  under  the  state  laws,  and  has  regis- 
tered 'as  provided  by  law.*  But  there  being  no  state  law  requiring 
registration  at  elections  of  this  character,  these  provisions  of  the- 
charter  are  inoperative,  and  any  elector  can  vote." 

In  referring  to  what  was  said  by  this  court  in  that  case,  the 
learned  counsel  for  the  appellant  herein  say  in  their  brief:  "The 
court  very  properly  decided  that  the  registration  statutes  did  not 
apply  to  elections  of  that  character,"  and  in  appellant's  complaint 
in  this  case  it  is  alleged  that  "the  legislature  of  the  state  of  Wash- 
ington has  passed  no  law  by  which  said  pretended  election  (for 
voting  on  issuing  bonds)  could  be  held,"  because  of  its  failure  to 
make  provision  for  registration.  But  appellant  insists  that  the 
opinion  in  that  case  relating  to  registration  was  based  on  the  stat- 
ute alone,  and  that  the  counsel  for  the  respective  parties  to  that 
litigation  suppressed  the  true  facts  in  that  case,  and  that  the  pro- 
vision of  the  constitution  *'*'*  of  this  state  upon  the  subject  of 
registration  was  not  called  to  the  attention  of  the  court. 

The  provision  of  the  constitution  referred  to  is  section  7,  ar- 
ticle 6,  ajid  is  as  follows:  "The  legislature  shall  enact  a  registra- 
tion law,  and  shall  require  a  compliance  with  such  law  before  any 
elector  shall  be  allowed  to  vote;  provided,  that  this  provision  is 
not  compulsory  upon  the  legislature,  except  as  to  citi^  and  town& 
having  a  population  of  over  five  hundred  inhabitants.  In  all 
other  cases,  the  legislature  may  or  may  not  require  registration  a» 
a  prerequisite  to  the  right  to  vote,  and  the  same  system  of  regis- 
tration need  not  be  adopted  for  both  classes.'* 

It  is  conceded  that  said  dty  of  Tacoma  now  has,  and  at  the 
time  of  the  election  herein  referred  to  and  for  many  years  prior 
thereto  had,  a  population  exceeding  twenty-five  thousand.  The 
appellant  further  insdsts  that,  inasmuch  as  the  legislature  of  the 
state  of  Washington  has  not  made  provision  for  registration  for 
elections  of  this  character,  there  is  no  constitutional  basis  or  au- 
thority for  holding  such  an  election,  and  that  the  bonds,  for 
that  reason,  are  absolutely  void.  The  Seymour  case  first  above 
cited  was  decided  by  this  court  before  the  bonds,  which  appellant 
here  seeks  to  have  adjudged  invalid,  were  issued,  and  if  the  ques- 


28  Stallcup  v.  Tacoma,  [Wash. 

tion  we  are  now  discussing  were  the  sole  and  controlling  question 
in  the  decision  ol  this  case,  w^  should,  in  view  of  the  fact  that 
the  bonds  of  the  city  negotiable  in  form  were  thereafter  issued, 
hesitate  before  promulgating  a  decision  discrediting  said  bonds 
for  any  reason  which  existed  at  the  time  when  said  former  case 
was  pending,  and  which  it  would  have  been  the  right  of  parties 
to  have  urged  therein. 

This  court  will  take  judicial  notice  of  its  records,  and  of  what 
issues  were  presented  for  determination  by  the  record  in  a  given 
cause,  and  will  not  entertain  ^'**  or  consider  an  allegation  of 
the  character  contained  in  paragraph  7  of  the  complaint  herein, 
when  it  appears  from  an  inspection  of  such  record  that  tlie  mat- 
ters 80  alleged  are  unfounded- 
Many  of  the  allegations  of  the  complaint  herein  relate  to  ques- 
tions which  were  distinctively  raised  in  the  pleadings  in  the  Sey- 
mour cases  above  cit^d,  and  extended  arguments  were  made  upon 
them  in  briefs  of  counsel  therein,  and  such  questions  have  been 
disposed  of  by  this  court  in  rendering  judgment  in  said  cases. 

The  contention  of  counsel  that  the  constitutional  necessity  for 
registration  was  not  urged  upon  the  court's  attention  in  the  first 
Seymour  case  is  unfounded.  An  inspection  of  the  briefs  in  that 
case  discloses  that  the  question  was  discussed,  and  fourteen  pages 
of  the  brief  of  the  respondent  therein  were  entirely  devoted  t^i 
the  discu.ssion  of  the  claim  tliat  registration  was  essential  to  the 
validity  of  the  then  proposed  election — said  discussion  treating 
of  constitutional,  as  well  as  statutory,  requirements — and  while 
it  is  true  that  mention  of  the  constitutional  provision  is  not  made 
in  the  opinion  of  the  court  in  that  case,  it  does  not  follow  that 
it  did  not  receive  the  consideration  of  the  court.  The  rule  is 
that  "a  decision  once  made  in  a  particular  controversy,  by  the 
highest  court  empowered  to  pass  upon  it,  is  conclusive  upon  the 
the  parties  to  the  litigation  and  their  privies,  and  they  are  not 
allowed  afterward  to  revive  the  controversy  in  a  new  proceeding 
for  the  purpose  of  raising  the  same  or  any  other  questions. 
....  Whatever  the  question  involved,  whether  the  interpre- 
tation of  a  private  contract,  the  legality  of  an  individual  act,  or 
the  validity  of  a  legislative  enactment,  the  rule  of  finality  is  tlio 
aarae":   Cooley's  Constitutional  Limitations,  5th  ed.,  58. 

**^  It  is  true  that  the  appellant  was  not  a  nominal  party  in 
Seymour  ▼.  Tacoma,  6  Wash.  138,  427,  still  it  is  also  probably 
true  that  as  a  taxpayer  he  could  not  be  heard  to  urge  any  ob- 
jection to  the  validity  of  the  bonds  that  could  not  be  urged  by 
the  city,  were  the  controversy  between  it  and  the  holder  of  the 
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bonds.  And  it  is  familiar  law  that  a  judgment  bars  not  only 
every  defense  actually  raised  or  set  up*  in  the  action,  but  also 
eveiy  other  defense  which  might  have  been  urged  therein: 
Cromwell  v.  County  of  Sac,  94  TJ.  S.  351;  Burlen  v.  Shannon,  99 
Mass.  200;  96  Am.  Dec.  733;  Howard  v.  Huron,  5  S.  Dak.  539; 
Hermann  on  Estoppel,  sec.  121. 

And  we  tliink  there  is  little  reason  and  less  authority  for  ex- 
cepting mnnicipal  authorities  from  this  general  rule. 

We  do  not  mean  to  be  understood  as  holding  that  parties  are 
to  be  concluded  by  decisions  obtained  by  others  iu  fictitious  con- 
troversies, or  as  a  result  of  fraud  and  collusion,  or  where  an  im- 
position has  been  practiced  npon  the  court. 

But,  as  already  noticed,  the  Seymour  cases  were  brought  by  a 
taxpayer  in  behali  of  himself  and  all  others  similarly  situated, 
the  city  was  the  principal  defendant  there,  as  it  is  the  sole  de- 
fendant here,  and  there  is  identity  in  the  subject  maitter  of  the 
litigation.  In  the  first  of  said  cases,  it  was  urged  that  the  ordi- 
nance passed  by  the  city  authorities  for  submitting  the  propo- 
sitions to  purchase  the  plant  and  to  issue  the  bonds,  which  or- 
dinance was  set  put  in  the  complaint  in  that  action,  was  void, 
and  an  injunction  was  asked  restraining  the  officers  of  the  city 
from  calling  an  election  to  submit  said  propositions  to  the  legal 
voters  of  the  city,  because  of  the  alleged  invalidity  of  the  or- 
dinance. ^*^  This  court,  on  appeal,  held  the  ordinance  vahd 
and  effectual. 

In  the  second  case,  brought  after  the  result  of  the  election  on 
the  propositions  so  submitted  to  the  electors  had  been  declared, 
but  prior  to  issuing  the  bonds,  an  injunction  was  sought  for  the 
purpose  of  restraining  the  city  and  its  officers  from  issuing  the 
bonds  because  of  the  illegality  of  the  election  and  the  invalidity 
of  the  bonds.  The  recitals  expressed  upon  the  face  of  the  bonds 
were  set  out  in  the  complaint,  which  complaint  also  contained  the 
allegation  that  "the  debt  to  be  incurred  by  the  issnance  of  said 
bonds  ....  will  be  more  than  five  per  centum  (the  limit  of  in- 
debtedness as  fixed  by  the  constitution)  of  the  taxable  property  in 
Baid  city,  as  ascertained  by  the  last  assessment  made  for  city 
purposes."  This  court,  upon  appeal,  held  that  the  proceedings 
attending  the  election  were  regular,  and  that  the  bonds  (except- 
ing only  as  to  seventy  thousand  dollars,  which  the  court  author- 
ized to  be  deducted  from  the  total  amount  to  be  issued)  did  not 
exceed  the  limit  of  indebtedness  imposed  by  the  constitution. 
Necessarily,  the  question  of  the  validity  of  the  bonds  involved  in 
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this  controyersy  was  decided  in  that  case:  Gallaher  t.  Moucds- 
ville,  34  W.  Va.  730;  26  Am.  St.  Bep.  942. 

We  do  not  think  that  the  complaint  in  this  action  charges 
Budh  fraud  in  the  conduct  of  the  cases  herein  referred  to  as  the 
Seymour  cases  as  will  operate  to  defeat  the  binding  effect  of  the 
decisions  rendered  therein.  For  that  purpoee,  we  think  the  alle- 
gations of  the  complaint  wholly  insuflfident,  amd  especially  so 
when  considered  in  connection  with  what  is  disclosed  by  the 
records  of  this  court. 

But  if  we  adopt  the  view  that  appellant  has  taken  with  regard 
to  this  court's  decision  in  the  first  of  the  ***  so-called  Seymour 
cases,  and  proceed  to  the  investigation  and  determination  of  this 
constitutional  question,  uninfluenced  by  anything  determined  in 
that  case,  we  think  that  the  contention  of  counsel,  that  no  elec- 
tion for  the  purpose  of  issuing  bonds  can  legally  be  held  in  a 
city  or  town  of  this  state  having  a  greater  population  than  five 
hundred  inhabitants,  because  of  the  failure  of  the  legislature  to 
make  provision  for  the  registration  of  voters  at  mich  election,  is 
not  well  founded.  The  case  differs  widely  from  one  where  the 
legislature  has  made  provision  for  registration  and  parties  ne- 
glect to  comply  therewith.  We  think  that  the  prohibition  of  the 
constitution  against  voting  does  not  apply  until  after  a  registra- 
tion law  has  been  passed,  and  a  compliance  therewith  made  pos- 
sible to  the  voter.  If  we  are  right  in  this  view,  it  is  easy  to 
understand  why  it  was  not  deemed  pertinent  to  make  mention  of 
the  constitution  in  the  first  Seymour  case.  But  we  think  that 
additional  reasons  may  be  adduced  to  demonstrate  the  unsound- 
ness of  appellant's  construction  of  article  6,  section  7,  of  the 
constitution.  By  reference  to  that  section,  it  will  be  seen  that 
if  registration  is  a  sine  qua  non  to  the  right  to  vote  at  an  elec- 
tion of  this  character,  the  same  would  be  true  at  all  elections — 
general  as  well  as  special — elections  held  for  the  purpose  of 
choosing  state,  county,  or  city  officers,  as  well  as  elections  of 
the  character  here  in  question. 

"Constitutional  provisions  concerning  the  qualifications  of 
Toters  apply  to  all  elections,  whether  general  or  special":  Mc- 
Creary  on  Elections,  sec.  14;  People  t.  Oanaday,  73  N.  C.  198; 
21  Am.  Rep.  465. 

Hence,  if  appellant's  position  is  well  taken,  the  conclusion 
necessarily  is,  that  had  the  legislature  entirely  failed  to  pass  any 
registration  law  (instead  of  merely  passing  a  law  requiring  reg- 
isb«tion  at  elections  for  ^'^  state  and  other  officers) — an  eleo> 
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tion  of  any  character  within  this  state,  or  at  least  within  towns 
and  cities  having  a  population  exceeding  five  hundred — would 
have  been  legally  impossible,  inasmuch  as  the  constitutional  pro- 
vision has  reference  to  elections  of  the  one  kind  as  well  as  the 
other,  and,  until  the  legislature  made  provision  for  registration, 
no  election  for  any  purpose  could  be  legally  held.  If  this  be 
the  correct  view  of  the  con&tikition,  we  might  well  inquire,  how 
(after  the  adoption  of  the  constitution)  was  an  election  pos- 
sible? We  were  then  without  a  registration  law,  and,  according 
to  appellant's  contention,  could  hold  no  election  until  one  was 
passed.  Without  a  legislature  (the  members  of  which  the  con- 
stitution required  to  be  elected)  no  registration  law  could  be 
passed,  and  without  a  registration  law  no  legislature  could  be 
elected.  Reduction  ad  absurdum.  By  parity  of  reasoning,  all 
cities  and  towns  in  the  state  containing  a  population  exceeding 
five  hundred  should  have  been  excluded  from  participating  in 
the  election  held  for  selecting  members  of  Congress  and  state 
oflBcers,  and  putting  the  machinery  of  the  state  government  in 
motion. 

In  construing  a  provision  of  the  constitution,  as  well  as  in 
the  construction  of  a  statute  or  contract,  regard  must  be  had  to 
its  several  provisions  and  all  of  its  parts.  If  any  part  of  it 
be  susceptible  of  two  constructions,  that  one  should  be  adopted 
which  will  not  only  best  harmonize  with  other  provisions, 
but  also  give  effect  to  every  agency  which  is  provided  by  it  to 
make  the  state  government  effective.  Section  1,  article  6,  of  the 
constitution  provides  that  "all  male  persons,  of  the  age  of 
twenty-one  years  or  over,  possessing  the  following  qualifications 
shall  be  entitled  to  vote  at  all  elections,"  and  while  it  may  be 
that  ****  section  7,  article  6,  of  the  constitution  Is  binding  upon 
the  conscience  of  the  legislature  and  imposes  the  duty  of  acting, 
nevertheless,  the  failure  to  act  ought  not  to  be  construed  so  as  to 
deprive  the  citizen,  possessing  the  qualifications  prescribed  by 
section  1  of  that  article,  of  his  constitutional  right  to  vote.  It 
would,  of  course,  be  competent  for  the  legislature — either  with 
or  without  constitutional  mention  of  the  subject — to  provide  by 
appropriate  legislation  for  testing  the  voters'  right,  and  preserv- 
ing the  purity  of  the  ballot,  but  "when  the  constitution  pre- 
scribes the  qualifications,  whoever  possesses  them  has  a  constitu- 
tional right  to  vote,  and  of  this  right  he  cannot  be  deprived  by 
legislative  enactment":   McCrary  on  Elections,  sec.  17. 

Our  conclusion  is,  that  the  right  to  vote  in  this  state  at  any 
election,  geaeral  or  special,  resides  in.  those  possessing  the  quali* 
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fications  prescribed  by  section  1,  article  6,  of  the  constitution, 
subject  only  to  compliance  with  such  reasonable  provisions  re- 
epecting  lustration  and  regulating  the  exercise  of  the  right,  as 
the  legislature  may  provide,  but  the  mere  failure  or  neglect  of 
the  legislature  to  make  any  provision  for  registration  does  not 
operate  to  deprive  those  having  the  qualifications  of  the  consti- 
tution from  exercising  the  elective  franchise. 

Concerning  the  other  objection  above  noticed,  viz.,  that  the 
amount  of  bonds  authorized  at  the  election  was  in  excess  of  the 
limit  of  indebtedness  fixed  by  the  constitution,  little  need  be 
said.  As  already  noticed,  that  question  was  directly  involved  in 
the  second  Seymour  case,  6  "Wash.  427,  where  it  received  the  ex- 
tended consideration  of  this  court,  and  was  directly  passed  upon. 
For  this  reason,  we  decline  to  consider  it  further.  Respondent 
contends,  and  we  think  justly,  that  parties  purchasing  such 
bonds  have  a  right  to  ^^^  rely  upon  the  law  as  declared  in  these 
decisions,  and  such  has  been  the  repeated  holding  of  the  supreme 
court  of  the  United  States:  Lee  County  v.  Rogers,  7  Wall.  181; 
Harshman  v.  Knox  County,  122  U.  S.  SCKJ;  Gelpcke  v.  Dubuque, 
1  Wall.  176. 

We  are  unable  to  perceive  how  the  question  of  the  validity  of 
the  bonds  is  effected  by  the  allegation  that  the  treasurer  de- 
faulted with  three  hundred  thousand  dollars  of  the  funds  of 
the  city.  Nor  do  we  think  that  the  court  should  inquire  con- 
cerning the  motives  which  induced  the  voters  of  the  city  to  in- 
cur this  indebtedness,  as,  under  the  constitution  of  this  state, 
the  propriety  of  becoming  indebted  for  procuring  light  and  wa- 
ter is  committed  to  such  voters. 

The  remaining  allegations  of  the  complaint  are  directed  to 
qneetions  which,  in  our  view,  ought  not  to  be  considered  by  a 
court  of  equity  without  having  all  of  the  parties  directly  affected 
by  the  decree  before  it.  These  bonds  were  issued  pursuant  to 
legislative  authority  and  the  provisions  of  the  freeholders'  char- 
ter of  the  city  of  Tacoma,  From  an  examination  of  the  legis- 
lative enactments  and  the  charter  provisions,  we  think  the  bonds 
are  in  law  what,  in  fact,  they  purport  to  be — negotiable  bonds 
— ^that  is,  bonds  having  all  of  the  incidents  of  negotiability,  and 
which,  in  th«  hands  of  a  holder  for  value  before  maturity,  cut 
off  defenses,  and  to  the  payment  of  which  the  faith  and  credit 
of  the  dty  are  unquestionably  pledged.  Such  being  their  char- 
acter, the  court  would,  it  seems  to  us,  be  doing  an  idle  and  vain 
thing  in  decreeing  them  invalid.  Such  a  decree  coald  liave  no 
binding  force  as  against  strangers  to  the  record:  Board  y.  Texas 
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etc.  Ry.  Co.,  46  Tex.  316;  Hoppock  v.  Cliambers,  96  Mch.  509. 
"No  court  can  adjudicate  directly  upon  a  person's  ^^^  right, 
■without  the  party  being  either  actually  or  constructively  before 
the  court":  Mallow  v.  Hinde,  12  Wheat.  193. 

In  Shields  v.  Barrow,  17  How.  130,  it  is  said  that  the  court 
"can  make  no  decree  affecting  the  rights  of  an  absent  person, 
and  can  make  no  decree  between  the  parties  before  it,  which  so 
far  involves  or  depends  upon  the  rights  of  an  absent  person  that 
complete  and  final  justice  cannot  be  done  between  the  parties 
to  the  suit  without  affecting  those  rights." 

This  question  engaged  the  attention  of  the  supreme  court  of 
the  United  States  in  a  very  recent  case — California  v.  Southern 
Pac.  Co.,  157  U.  S.  229 — ^in  which  Chief  Justice  Fuller,  speaking 
for  the  court,  said:  "Sitting  as  a  court  of  equity,  we  cannot,  in 
the  light  of  these  well-settled  principles,  escape  the  considera- 
tion of  the  question  whether  other  persons  who  have  an  immedi- 
ate interest  in  resisting  the  demand  of  complainant  axe  not  in- 
dispensable parties,  or  at  least  so  far  necessary  that  the  cause 
should  not  go  on  in  their  absence.  Can  the  court  proceed  to  a 
decree  as  between  the  state  and  the  Southern  Pacific  Cqmpany, 
and  do  complete  and  final  justice,  without  affecting  other  per- 
sons not  before  the  court,  or  leaving  the  controversy  in  such  a 
condition  that  its  final  termination  might  be  wholly  inconsistent 
with  equity  and  good  conscience?" 

And  the  court  decided  in  that  case  "that  the  bill  must  bo 
dismissed  for  want  of  parties  who  should  be  joined." 

The  demurrer  to  the  complaint  was  properly  sustained,  and" 
the  judgment  of  the  superior  court  is  affirmed. 

Hoyt,  C.  J.,  and  Scott  and  Anders,  JJ.,  concTir. 


EVIDENCE^JUDTCIAL  NOTIOB.— Courts  will  take  judicial  notice 
of  the  genuineness  of  their  own  records:  Extended  note  to  Lanfear  v. 
Mestier,  89  Am.  Dec.  688. 

.JUDGMENTS— RES  JUDICATA.— The  only  matter  essential  to 
making  a  former  judgment  on  the  merits  conclusive  between  the  par- 
ties is  that  the  question  to  be  determined  in  the  second  action  be  the 
same  question  judicially  settled  in  the  first:  Huntley  v.  Holt,  59  Conu. 
102;  21  Ara.  St.  Rep.  71;  Burner  v.  Herener,  34  W.  Va.  774;  26  Am. 
St,  Rep.  948,  and  note;  Liddell  v.  Chidester,  84  Ala.  508;  5  Am.  St. 
Rep.  387. 

JUDGMENTS— RES  JUDICATA— MUNICIPAL  BONDS.— A  judg- 
ment  in  a  suit  brought  by  taxpayers  to  enjoin  the  issue  by  a  town 
of  certain  bonds,  by  wliich  It  is  adjudged  that  such  bonds  should 
Issue,  Is  binding  on  all  the  other  taxpayers  of  the  town,  though  not 
parties:  Harmon  v.  Auditor  etc.,  123  111.  122;  5  Am.  St.  Rep.  ,502. 
See,  also,  Gallaher  v.  Moundsyille,  34  W.  Va.  730;  26  Am.  St.  Rep.  942. 

MUNICIPAL  BONDS.— This  subject  will  be  found  fully  discussed 
In  the  extensive  note  to  Jones  v.  Camden,  51  Am.  St.  Rep.  822-861. 
AM  St.Kbp.,Vol.  Lll.  — 3 
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ELFCTIONS— REGISTRATION  LAWS— VALIDITY  OF.-rroper 
and  reasonable  registration  laws  are  valid,  not  as  Imposing  upon  the 
electors  an  additional  qualification  created  by  statute,  but  us  a 
method  of  proving  the  existence  of  the  qualiflcatioas  required  by  the 
constitution:  State  v.  Corner.  22  Neb.  265;  3  Am.  St  Rep.  267.  The 
constitutionality  of  registration  laws  will  be  found  fully  treated  in 
the  notes  to  Bayer  v.  Teague,  19  Am.  St.  Rep.  568;  Daggett  v.  Hud- 
son, ."M  Am.  Rep.  843-84<i;  Spencer  v.  Board  of  Registration,  20  Am. 
Bep.  589-601;  Capen  y.  Foster,  23  Am.  Dec  612-651. 
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PARTITION— PLEADING.— Partition  must,  of  necessity,  be 
made  according  to  the  Interest  of  the  respective  owners  of  the  land, 
end  the  court  does  not  commit  error  In  refusing  to  permit  the  defend- 
ant to  withdraw  an  answer  setting  up  the  entire  title  in  himself,  and 
to  file  In  Its  place  an  amended  answer,  setting  up  a  cotenancy  with 
others. 

PARTITION— RBJCOVERY  OF  TAXES  PAID.— A  cotenant  in 
possession  la  entitled  on  partition  to  recover  such  tases  paid  by  him 
as  hava  inured  to  the  benefit  of  the  other  coteuants. 

APPELLATE  PRACTICE.— An  offer  of  a  respondent  to  con- 
sent to  a  modification  of  Judgment  to  correct  error  after  an  appeal 
has  been  taken  does  not  affect  the  right  of  the  appellant  to  a  reversal 
of  the  juflpTTient. 

PARTITION— IMPROVEMENTS.— A  cotenant  who  bellevea 
bimAelf  to  be  the  owner  of  the  entire  premises,  and  in  good  faith 
places  Improvements  thereon.  Is  entitled,  on  partition,  to  be  allotted 
that  portion  upon  which  the  Improvements  are  placed,  so  far  as  can 
be  done  consistently  with  an  equitable  partition;  and  If  such  division 
cannot  be  had,  the  property  should  be  sold,  and  the  value  of  fhe  Im- 
provements awarded  him  out  of  the  proceeds. 

PARTITION— IMPROVEMENTS— PROFITS.— A  cotenant  who 
enters  upon  the  common  estate,  which  yields  no  profit,  and  so  im- 
prove* It  as  to  make  It  productive.  Is  entitled,  on  partition,  to  all  the 
profits  produced  by  means  of  such  improvements,  without  making 
any  allowance  against  him  for  the  Increase  In  value  occasioned  by 
his  Improvements. 

COTENANCY- TJABILITY  FOR  RENTS  AND  PROFITS.— 
A  cotenant  In  exclusive  pnsHPBsinn  is  not  liable  for  use  and  occnpa- 
tloD  or  rents  and  profits  until  after  demand  made  therefor  by  his 
cotennnts. 

PARTITION— IMPROVEMENTS.— In  an  action  for  partition, 
the  recovery  for  Improvements  made  by  the  cotenant  In  possession  Is 
not  limited  to  the  rents  and  profits  accruing  during  such  occu- 
pancy. 

PARTITION.— IF  IMPROVEMENTS  ARK  MADE  BY  THE 
HUSBAND  on  land  of  which  his  wife  Is  a  cotenant  under  their  Joint 
"lief  that  the  property  belon^n  solely  t(»  lier:  she  Is  entitled,  on  par- 
tition, to  recover  the  part  Improved,  or.  If  such  pnrtltlon  is  Impractl- 
rnblo  then  to  iin  nlluwauce  therefor  out  of  the  proceeds  of  a  sale  of 
the  entire  property. 
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C.  C.  Bitting,  for  the  appellants. 

F.  Quinby,  and  Million  &  Houser,  for  the  respondent. 

*^*  ANDEES,  J.  This  was  an  action  for  partition  of  certain 
real  estate  situated  in  Skagit  county,  and  which,  it  is  conceded, 
was  formerly  the  community  property  of  Charles  Washbum  and 
Mahala  Washburn,  his  wife,  tlie  latter  being  the  defendant  Ma- 
haJa  Washburn  Hansen  and  the  wife  of  Charles  Hansen.  In 
July,  1880,  Charles  Washbum  died,  leaving  him  surviviDg  ^^^ 
his  widow,  Mahala  Washbum,  and  five  minor  children,  of  whom 
the  plaintiff  and  respondent  is  one.  Another  child  was  bom 
some  two  months  after  the  death  of  the  father.  Subsequently, 
two  of  the  minor  children  died.  The  remaining  four  are  all 
parties  to  this  proceeding,  three  of  them  being  defendants. 

Prior  to  his  death,  Charles  Washbum  made  a  will,  by  which 
he  devised  the  whole  of  his  property,  real  and  personal,  to  his 
wife,  Mahala  Washbum,  now  Hansen.  This  will  was  duly  ad- 
mitted to  probate,  and  the  said  devisee  was  appointed  executrix 
by  the  probate  court.  Thereafter,  a  decree  was  entered  declar- 
ing the  said  Mahala  Washbum  to  be  the  owner  of  all  the  real 
estate  in  question  by  virtue  of  the  provisions  of  the  will  of  her 
said  deceased  busband.  She  remained  in  possession  of  the  prem- 
ises, with  her  children,  after  the  death  of  her  husband,  and  has 
ever  since  occupied  the  same,  always  believing,  as  she  claims, 
prior  to  the  judgment  of  the  court  herein,  that  she  was  the  sole 
owner  thereof.  In  the  year  1882  she  married  the  defendant 
Charles  Hansen,  who  with  her  has  occupied  the  premises  ever 
since  said  marriage. 

It  is  claimed  by  the  defendants  Hansen  that,  at  the  time  of 
the  death  of  Charles  Washbum  and  up  to  the  time  of  the  mar- 
riage of  said  defendants,  but  a  small  portion  of  the  land  in  con- 
troversy was  capable  of  cultivation,  and  that  the  whole  tract  was' 
of  comparatively  little  value;  but  that  since  that  time  it  has  been, 
by  the  labor  and  means  of  the  defendant  Charles  Hansen,  ren- 
dered fit  for  cultivation  and  profitable  use,  and  its  value  greatly 
enhanced.  Plaintiff  in  her  complaint  alleged  facts  showing  a 
tenancy  in  common  between  her  and  the  other  c'hildren  of  the 
deceased  and  her  mother,  the  defendant  Mahala  Hansen.  She 
also  alleged  that  the  defendants  Mahala  Hansen  ^*®  and  Charles 
Hansen  have  for  the  last  seven  years  had  exclusive  control  and 
use  of  the  premises  described  in  the  complaint,  and  have  col- 
lected the  rents  and  profits,  the  reasonable  value  of  which  is  one 
thousand  dollars;  and  prayed  for  a  partition,  and  that  said  de- 
fendants be  required  to  account  for  the  said  rents  and  profits. 
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The  defendants  Charles  Hangen  and  Mahala  Hansen  an- 
swered, aUeging,  among  other  things,  tlie  making  of  the  will  by 
Charles  Wafihbum,  the  probate  thereof  and  the  decree  of  the 
probate  court,  and  averring  that,  by  virtue  of  said  will  and  de- 
cree, the  defendant  Mahala  Hansen  became  the  sole  owner  of 
the  land  sought  to  be  partitioned,  and  that  tJie  plaiutiff  and  the 
other  children  of  said  deceased  had  no  interest  therein,  or  title 
thereto.  A  reply  was  filed,  denying  all  the  material  allegations 
of  the  answer.  Upon  the  issue  thus  formed,  the  question  of 
title  was  tried  by  the  court. 

At  the  trial,  the  court  adjudged  the  will  void  as  to  the  children 
of  the  testator,  for  the  reason  that  it  neither  made  mention  of 
nor  provided  for  them  as  required  by  law,  and  that  the  probate 
proceedings  were  likewise  invalid.  By  consent  of  all  parties,  the 
defendants  Hansen  then  filed  an  amended  answer,  setting  out 
the  death  of  Charles  Washburn,  the  circumstance3  in  which  his 
family  were  left  at  the  time  of  his  death,  the  unfitness  of  the 
land  to  furnish  subsistence  for  the  family,  the  fact  of  the  execu- 
tion of  the  purported  will  of  the  deceased,  the  inability  of  the 
a\-idow  to  employ  or  pay  lawyers  to  advise  her  concerning  said 
will,  and  her  ignorance  of  the  law  concerning  the  same,  the  pro- 
bate of  the  will,  and  the  belief  by  the  defendants  that  said  Ma- 
hala Hansen  was  the  sole  owner  of  the  property  by  reason  of 
the  will  and  the  decree  of  the  probate  court,  an  account  of  the 
**''  receipts  from  the  land,  together  with  the  expenditures  for 
the  support  of  the  family  and  the  character  and  cost  of  the  im- 
provements, and  asking  for  specific  relief  on  account  of  such 
improvements. 

A  reply  wa3  filed  to  this  amended  answer,  alleging  affirma- 
tively that  the  claim  for  improvements  prior  to  the  year  1891 
was  barred  by  the  statute  of  limitations.  The  cause  was  then 
eet  for  trial  upon  the  question  of  rents,  profits,  and  improve- 
ments, and,  when  it  came  on  for  hearing,  the  plaintiff  objected 
to  any  claim  for  improvements,  on  the  ground  that  "the  defend- 
ants having  held  possession  and  claimed  title  to  the  property, 
they  are  not  entitled  to  any  improvements  made,  except  in  so 
far  as  they  may  offset  the  rents  and  profits,"  which  objection 
was  sustained,  and  the  offer  of  the  defendants  to  show  the  char- 
acter and  the  value  of  their  improvements  rejected,  counsel  for 
plaintiff  having  admitted  in  open  court  that  the  value  of  the  im- 
])rovemcnt8  equaled  the  value  of  the  rents  and  profits.  The  de- 
fendants thereupon  asked  leave  to  withdraw  the  answer  on 
■which  the  ruling  of  the  court  was  based,  and  to  file  an  amended 
answer  because  of  "mistake  of  former  counsel,"  and  "in  aid  of 
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isubstantial  justice  between  tlie  parties,"  which  request  was  de- 
nied by  the  court,  and  exceptian  taken. 

It  seems  that  the  trial  court  disallowed  all  claims  for  taxes 
paid  by  the  defendants  on  the  land,  and  rendered  judgment  es- 
tablishing the  interests  of  the  various  parties,  and  for  a  partition 
according  to  such  interests,  excluding  all  claims  for  improve- 
ments and  other  relief  asked  for  by  the  defendants,  and  appoint/- 
ing  a  referee  to  make  partition  and  report  his  doings  to  the 
court,  as  provided  by  law.  In  determining  the  interests  of 
the  several  parties  in  the  land  in  dispute,  thei  coiirt  found 
•and  adjudged  that  the  defendant  ^^^  Charles  Hansen  had 
no  individual  interest  therein,  claim  thereto,  or  lien  there- 
on, by  reason  of  labor  performed  or  improvemenrts  made  ', 
thereon  by  him.  The  defendants  Hansen  have  appealed,  and  % 
here  allege  and  insist  that  the  trial  court  erred  in  denying 
4iieir  request  to  ^withdraw  their  original  answer,  and  in  nil-  ' 
ing  that,  because  they  had  held  the  premises  adversely,  they 
were  not  entitled  to  oompensation  for  improvements  in  ex- 
cess of  the  rents  and  profits,  and  in  refusing  to  permit  them  to 
show  the  character  and  value  of  the  improvements,  in  accord- 
ance with  the  allegations  of  the  amended  answer. 

As  to  the  point  that  the  court  erred  in  refusing  to  allow  ap- 
pellants to  withdraw  their  original  answer,  it  is  sufficient  to  ob- 
serve that,  in  onr  opinion,  tlie  action  of  the  court  was  right.  In 
any  event,  it  was  the  primary  duty  of  the  court  to  determine 
the  respective  rights  and  interests  of  all  the  parties  to  the  ac- 
tion, and  this  would  necessarily  have  been  done  if  the  answer 
had  been  such  as  appellants  desired  to  file  in  lieu  of  the  original 
one,  for  the  reason  that  a  partition  must  of  necessity  be  made 
according  to  the  interests  of  the  respective  owners  of  the  land 
sought  to  be  divided.  The  statute  requires  each  defendant  in 
proceedings  for  partition  to  set  forth  in  his  answer  the  nature  and 
•extent  of  his  interest  in  the  property  (Code  Proc,  sec.  582),  and 
this  the  appellants  did  in  their  original  answer,  according  to 
their  understanding  and  belief  at  the  time. 

But,  even  if  it  were  conceded  that  the  court  erred  in  this  rul- 
ing, appellants  were  not  in  the  slightest  degree  injured  thereby, 
•for  their  real  interests  could  not  have  been  changed  by  their 
answer,  and  their  amended  answer  put  in  issue  all  other  ques- 
tions deemed  material  by  them.  We  think,  however,  that  *^® 
appellants,  or  at  least  Mrs.  Hansen,  was  entitled  to  recover  such 
portion  of  the  taxes  paid  by  appellants  as  inured  to  the  benefit 
of  the  other  owners  of  the  property.  This  seems  to  be  conceded 
hy  the  respondent,  in  view  of  the  ruling  of  this  court  in  Mcln- 
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emey  v.  Beck,  10  WaslL  515,  but  she  claima  that  the  judgment 
should  not  be  reversed  on  that  account,  because  she  offered  to  al- 
low it  to  be  modified  in  accordance  with  that  decision,  although 
the  offer  was  not  made  until  after  the  judgment  had  been  en- 
tered and  the  appeal  duly  taken.  But  we  think  the  appellant* 
■were  under  no  obligation,  either  legal  or  equitable,  to  submit  to 
the  proposed  modification  at  that  time.  They  had  a  perfect 
right  to  stand  upon  the  reoord  as  made  without  thereby  losing 
any  of  their  righta  in  this  court. 

We  also  think  that  the  court  should  not  have  awarded  a  par- 
tition of  the  premises  without  first  having  ascertained  the  value 
of  appellants'  improvements  thereon.  "While  it  is  a  well-settled 
general  rule  of  law  that  one  tenant  in  common  cannot,  at  hi» 
own  suit,  recover  for  improvements  placed  upon  the  common  es- 
tate without  the  request  or  consent  of  his  cotenant,  yet  a  court 
of  equity  will  not,  "if  it  can  avoid  so  inequitable  a  result,  enable 
a  cotenant  to  take  advantage  of  the  improvements  for  which  he 
has  contributed  nothing.  When  the  common  lands  come  to  be 
divided,  an  opportunity  is  offered  to  give  the  cotenant  who  has 
enhanced  the  value  of  a  parcel  of  the  premises  the  fruits  of  hi» 
expenditures  and  industrj',  by  allotting  to  him  the  parcel  so 
enhanced  in  value,  or  so  much  thereof  as  represents  Ids  share  of 
the  whole  tract.  *It  is  the  duty  of  equity  to  cause  these  im- 
provements to  be  assigned  to  their  respective  owners  (whose  la- 
bor and  money  have  been  thus  inseparably  ^^**  fixed  on  the 
land),  go  far  as  can  be  done  consistently  with  an  equitable  par- 
tition' *':  Freeman  on  Cotenancy  and  Partition,  2d  ed.,  sec.  509^ 

This  principle  is  but  an  exemplification  of  the  ancient  and 
well-known  maxim,  that  **he  who  asks  equity  must  do  equity." 
Now,  if  it  be  true,  as  appellants  allege,  that  at  the  time  of  the 
death  of  Charles  Washburn  the  land  was  almost  wholly  in  a  wild 
state,  and,  therefore,  unproductive,  and  that  tliey  have  not  only 
put  valuable  and  pcnnanent  improvements  upon  it,  but  have- 
cleared  it  for  cultivation  and  made  it  capable  of  yielding  valua- 
ble profits,  and  have  done  all  this  in  good  faith,  under  the  belief 
that  Mrs.  Hansen  was  the  absolute  owner,  it  seems  to  us  that  it 
would  not  only  be  extremely  unjust  and  inequitable  to  allow 
them  nothing  for  their  expenditures  and  labor,  but  contrary  to 
reason  and  the  great  weight  of  the  authorities.  The  doctrine 
of  the  courts  on  this  subject  is  well  expressed  by  Mr.  Pomeroy 
in  the  following  language: 

''Where  two  or  more  persons  are  joint  purchasers  or  owners  of 
real  or  other  property,  and  one  of  them,  acting  in  grwd  faith 
and  for  the  joint  benefit,  makes  repairs  or  improvements  upon 
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the  property  whicli  are  permanent,  and  add  a  permanent  value  to 
the  entire  estate,  equity  may  not  only  give  him  a  claim  for  con- 
tribution against  the  other  joint  owners,  with  respect  to  their 
proportionate  shares  of  the  amount  thus  expended,  but  may  also 
create  a  lien  as  security  for  such  demand  upon  the  undivided 
shares  of  the  other  proprietors.  Such  an  equitable  liem  has  not 
always  been  confined  to  cases  in  which  a  contract  to  reimburse 
could  be  implied  at  law.  The  right  to  a  contribution  or  reim- 
bursement from  the  owner,  and  the  equitable  lien  on  the  prop- 
erty benefited  as  a  security  therefor,  have  been  extended  to  other 
cases,  where  a  party  innocently  and  in  good  faith,  though  under 
a  mistake  as  to  the  true  conditian  of  the  title,  makes  ^^^  im- 
provements or  repairs  or  other  expenditures  which  permanently 
increase  the  value  of  the  property,  «o  that  the  real  owner,  when 
he  seeks  the  aid  of  equity  to  establish  his  right  to  the  property 
itself,  or  to  enforce  some  equitable  claim  upon  it,  having  been 
substantially  benefited,  is  required,  upon  principles  of  justice  and 
equity,  to  repay  the  amount  expended":  Pomeroy's  Equity  Ju- 
risprudence, sees.  1240,  1241.  See,  also,  1  Pomeroy's  Equity 
Jurisprudence,  sec.  393;  3  Pomeroy's  Equity  Jurisprudence,  sec. 
1389;  Carver  v.  Coffman,  109  Ind,  547;  Annely  v.  De  Saussuxe, 
17  S.  C.  389;  Scaife  v.  Thomson,  15  S.  C.  337;  Hall  v.  Piddock, 
21  N.  J.  Eq.  311;  Carter  v.  €arter,  5  Munf.  108;  Worthington  v. 
Hiss,  70  Md.  172;  Green  v.  Putnam,  1  Barb.  500;  1  Story's 
Equity  Jurisprudence,  13th  ed.,  sees.  554,  555. 

The  respondent  can  lose  nothing  by  the  application  of  this 
just  principle.  The  improvements  have  cost  her  notliing,  and 
if  the  appellants  are  allowed  their  present  value  in  case  partition 
cannot  be  made  without  prejudice  to  the  interests  of  the  several 
owners,  or  are  awarded  the  particular  portion  of  the  premises 
which  are  thereby  enhanced  in  value,  she  will  receive  all  she 
would  have  received  if  appellants  had  permitted  the  land  to  re- 
main unimproved,  and  that  is  all  she  can  justly  claim.  Of 
course,  if  it  should  be  found  to  be  a  fact  that  the  whole  tract  has 
been  cleared  and  fitted  for  cultivation,  the  respondent,  and  each 
of  the  other  heirs  of  the  deceased,  woaild,  in  the  event  of  a  di- 
vision, necessarily  receive  a  portion  of  the  land  so  improved,  for 
under  no  circumstances  could  she  be  deprived  of  her  just  pro- 
portion. The  court  below  found  that  appellant,  Mrs.  Hansetn, 
was  the  owner  of  eight-twelfths  of  the  land,  and,  being  a  tenant 
in  common  with  the  respondent,  she  and  her  hnsband  have  at 
all  times  been  rightfully  in  possession  of  the  entire  premises, 
and  if  the  land  was  made  productive  solely  by  ^^^  their  indus- 
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try  and  enterprise,  they  are  entitled  to  all  the  profits  which  have 
resulted  from  their  elTorts,  especially  if  they  have  not  excluded 
their  cotenants  from  a  like  possession. 

In  Nelson  v.  Clay,  7  J.  J.  Marsh.  138,  23  Am.  Dec.  387,  the 
court  declared  the  law  to  be  that  where  one  tenant  in  conunon 
enters  upon  the  common  estate  which  yields  no  profit,  and  so  im- 
proves it  as  to  make  it  productive,  he  is  entitled  to  all  the  profits 
produced  by  means  of  such  improvements,  and  without  making 
any  allowance  against  him  for  the  increase  in  value  occasioned 
by  his  improvements.  And  this  is  substantially  the  doctrine 
maintained  by  a  decided  preponderance  of  the  authorities:  See 
Freeman  on  Cotenancy  and  Partition,  sec.  258;  Worthington  v. 
Hiss,  70  Md.  172;  Killmer  v.  Wuehner,  79  Iowa,  722;  18  Am. 
St  Eep.  392;  Ford  v.  Knapp,  102  N.  Y.  135;  55  Am.  Rep.  782. 

Moreover,  if  appellants  axe  liable  at  all  for  use  and  occupation, 
or  rents  and  profits,  their  liability  did  not  arise  until  after  de- 
mand was  made  therefor  by  the  respondent:  Johnson  v.  Pelot, 
24  S.  C.  255;  58  Am.  Rep.  253;  Scaife  v.  Thomson,  15  S.  C. 
337;  Woodward  v.  Clarke,  4  Strob.  Eq.  167. 

But  the  respondent  contends  that,  if  appellants  axe  entitled  to 
anything  at  all  for  improvements,  the  amount  thereof  should  be 
limited  to  the  value  of  the  rents  and  profits  as  provided  by  the 
Code  of  Procedure,  section  534,  in  actions  for  possession  of  real 
property;  and  such  seems  to  be  the  rule  in  Alabama:  Sanders  v. 
Robertson,  57  Ala,  465.  We  are  not  disposed,  however,  to  adopt 
that  rule  in  this  instance.  This  is  not  an  action  of  ejectment; 
nor  does  the  respondent  in  her  complaint  ask  to  be  let  into  pos- 
session of  any  part  of  the  land  in  controversy,  or  even  allege 
that  she  ever  '''^^  asked  or  demanded  possession  thereof.  For 
aught  that  appears  in  the  record,  she  has  silently  stood  by  for 
years  without  once  claiming  title  or  possession,  and  with  full 
knowledge  that  her  mother  and  step-father  were  patiently  and 
laboriously  toiling  to  make  this  land,  which  they  claim  was  of 
no  rental  value  whatever,  fit  for  comfortable  habitation  and  cap- 
able of  yielding  remunerative  profits.  But,  be  that  as  it  may, 
she  now  not  only  asks  the  court  to  determine  and  set  apart  her 
portion  of  the  land,  but  is  unwilling  to  allow  appellants  the  value 
of  their  own  improvements  or  to  refund  the  taxe©  paid  for  her 
benefit.  This  is  unjust,  and  cannot  be  sanctioned  by  a  court  of 
equity. 

As  against  the  respondent,  appellant  Charles  Hansen  is  enti- 
tled to  no  specific  relipf.  He  know  when  he  performed  labor 
and  erected  improvements  upon  the  land  that  be  had  no  interest 
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or  title  in  or  to  the  premises  so  improved.  He  therefore  stands, 
€0  far  as  respondent  is  oonoemed,  in  the  position  of  a  party  who 
has  voluntarily  and  knowingly  improved  another's  property  with- 
out request,  and  can  claim  nothing  by  way  of  direct  compensa- 
tion. But  it  does  not  follow  that  the  improvements  resulting 
from  his  labor  and  expenditure  should  be  entirely  disregarded 
in ,  tliis  proceeding.  He  believed  that  he  was  meliorating  the 
property  of  his  wife,  and  what  he  did  was  done  with  her  con- 
cent and  for  her  benefit  as  well  as  his  own.  His  wife's  belief 
fwas  the  same,  and  we  perceive  no  substantial  reason  why  she 
should  not  receive  the  benefit  of  all  that  was  done  on  her  ac- 
count, to  the  same  extent  as  if  she  had,  by  her  ovra  hands,  im- 
proved the  common  estate. 

Our  conclusion,  therefore,  is  that,  if  an  equitable  partition  oan 
be  made,  that  portion  of  the  premises  ^^"^  upon  which  bxiild- 
ings  and  other  improvements,  if  any,  have  been  erected,  should 
be  allotted  to  appellant,  Mrs.  Hansen;  and  if  a  division  cannot 
be  so  made,  then  the  land  should  be  sold  and  the  value  of  the 
improvements  awarded  her  out  of  the  proceeds.  In  either  event, 
she  will  be  entitled  to  recover  the  amount  of  taxes  paid  on  that 
part  of  the  property  belonging  to  her  ootenants. 

The  judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 

Hoyt,  C.  J.,  and  Dunbar,  Gordon,  and  Soott,  JJ.,  concur.  ' 

COTENANCY— ALLOTMENT  FOR  IMPROVEMENTS  ON  PAR- 
TITION.—Where  improveiuents  have  been  made  by  a  cotenant,  par- 
tition should  be  so  ordered  that  he  may  receive  as  his  share  the 
parcel  upon  which  those  improvements  have  been  made,  provided 
that  by  such  division  full  justice  can  be  done  to  the  claims  of  the 
other  cotenants:  Ferris  v.  Montgomery  Land  etc.  Co.,  94  Ala.  557; 
33  Am.  St.  Rep.  14G,  and  note;  Robinson  v.  McDonald,  11  Tex.  385; 
62  Am.  Dec.  480,  and  extended  note  at  page  484. 

COTENANCY— IMPROVEMENTS— ALLOWANCE  FOR.— Where 
one  tenant  in  common  enters  upon  the  common  estate,  and  so  im- 
proves it  as  to  make  it  productive,  he  is  entitled  to  all  the  profits  pro- 
duced by  reason  of  such  improvements  to  the  exclusion  of  his  coten- 
ant: Nelson  v.  Clay,  7  J.  J.  Marsh.  138;  23  Am.  Dec.  387. 

COTENANCY— LIABILITY  OF  COTENANT  IN  POSSESSION 
FOR  RENTS  AND  PROFITS.— A  tenant  in  exclusive  possession  of 
land  is  liable  for  the  rent  of  so  much  of  the  premises  as  was  cai)- 
able  of  producing  rent  at  the  time  he  took  possession,  but  not  for 
what  wag  rendered  capable  by  his  labor:  Hancock  v.  Day,  1  McMull. 
Eq.  69;  36  Am.  Dec.  293,  and  note.  One  tenant  in  common  may  main- 
tain suit  against  his  cotenant  who  has  used  and  occupied  the  whole 
of  the  common  property  for  an  account  of  the  rent  and  profits.  Early 
V.  Friend,  10  Gratt.  21;  78  Am.  Dec.  649,  and  extended  note.  This 
Bubject  will  be  found  fully  treated  in  the  notes  to  the  following  eases: 
O'Connor  v.  Delnney,  39  Am.  St.  Rep.  603;  Flock  v.  Cosnell,  36  Am. 
St.  Rep.  421,  and  West  v.  Weyer,  15  Am.  St.  Rep.  555. 
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LORENCB  V.  ElLENSBURO. 
[IS  WAsantoTON,  sn.] 

MUNICttPAL  OORPORATIONS— DEIFDCJTIVB  STRBBTS.— 
A  city  having  exclusive  control  of  its  streets,  with  power  to  raise 
money  to  keep  them  in  repair,  is  bound  to  keep  them  in  a  reasonably 
iiafe  condition  for  ordinary  travel. 

NEG^LIGENOB  OAJsNOT,  AS  MATTER  OF  LAW,  BB  IM- 
PUTED TO  A  C3H1LD  eight  yeans  old,  emd  prima  facie  he  is  inca{>- 
able  of  exercising  that  care  and  caution  which  the  law  requires  of  an 
adult. 

NBGLIGBNXIB-MINORS.— What  care  and  caution  a  child  of 
tender  years  must  exercise  to  relieve  himself  of  contributory  negli- 
gence and  recover  for  injury  inflicted  through  the  negligence  of  an- 
other, cannot  be  determined  by  eny  general  rule,  but  must,  in  con- 
nection with  the  circumstances  in  each  case,  depend  upon  the  intelli- 
gence, capacity,  and  judgment,  which  he  is  shown  by  the  evidence 
to  possess,  and  his  capacity  must  be  left  to  the  determination  of  the 
Jury  under  proper  instructions. 

MUNICIPAL  CORPORATIONS— DEFECTIVE  STREETS- 
NOTICE.— The  law  imputes  notice  to  a  municipality  of  a  dangerous 
defect  In  a  public  street,  from  its  exlsteuce  for  such  time,  that  the 
city  authorities,  by  the  exercise  of  ordinary  vigilance,  could  and 
would  have  discovered  it  in  time  to  prevent  accident. 

J.  B.  Bavidson,  for  the  appellant. 

L.  A.  Vincent,  A.  Mires,  and  E.  Pruyn  ,for  the  respondent 

***  GORDON,  J.  This  was  an  action  brouglit  by  plaintiff 
in  the  superior  coTirt  for  Kittitas  county,  in  this  state,  '"^^^  to 
recover  damages  for  a  personal  injury  sustained  from  a  fall  on 
a  defective  sidewalk.  The  complaint  alleges  that  the  defendant 
wrongfully  and  negligently  suffered  and  permitted  the  sidewalk 
on  a  street  in  said  city,  known  as  "Third  street,"  to  become  and 
remain  out  of  repair  for  several  months  prior  to  the  date  of  the 
injury,  which  was  the  20th  of  February,  1892.  The  alleged  de- 
fect consisted  of  a  V  shaped  opening  in  the  ^^-alk  of  about  five 
inches  in  Tvidth,  and  about  twenty-four  inches  in  depOi.  The 
defendant  city  answered  the  complaint  by  denying  generally  and 
specifically  all  of  the  allegations  contained  in  it,  and  upon  the 
trial  a  verdict  was  rendered  in  favor  of  the  plaintiff  (respondent 
here)  against  the  appellant  (city)  for  the  sum  of  eight  thousand 
dollars;  and  from  the  judgment  entered  upon  said  verdict,  and 
the  order  of  the  coui^  denying  appellant's  motion  for  a  new 
trial,  this  appeal  is  taken.  The  record  is  somewhat  exceptional 
in  this:  It  ie  not  contended  that  any  error  was  oommntted  by  the 
trial  ootirt  in  admitting  or  rejecting  testimony  at  the  trial,  or 
in  charging,  or  refusing  to  charge,  the  jury  concerning  the  law 
of  the  ca«e,  nor  waa  any  objection  made,  either  below  or  here, 
as  to  the  sufficiency  of  the  pleadings. 
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1.  The  principal  cantentioii  made  in  the  brief  of  appellant  in 
this  case  is,  that  the  city  is  not  liable  in  actions  for  injuries  ro- 
eedved  by  reason  of  defective  streets  and  sidewalks,  and  the  first 
thirty-seven  pages  of  said  brief  are  devoted  to  the  discussion  of 
that  proposition.  After  the  preparation  of  the  brief,  but  prior 
to  the  hearing  of  the  cause,  this  couart  passed  upon  a  like  ques- 
tion adversely  to  such  contention,  in  the  case  of  Sutton  v.  Sno- 
homish, 11  Wash.  24,  48  Am.  St.  Eep.  847,  in  which  we  held  that 
"where  a  city  has  exclusive  control  of  its  streets,  with  power  to 
raise  money  **'*  to  keep  them  in  repair,  it  is  bound  to  keep  theon 
in  a  reasonably  safe  condition  for  ordinary  travel." 

2.  It  is  next  contended  that  the  court  below  erred  in  denying 
appellant's  motion  for  a  nonsuit,  which  motion  was  urged  upon 
the  ground  that  the  evidence  in  behalf  of  the  plaintiff  showed 
her  to  have  been  guilty  of  contributory  negligence.  An  exam- 
ination of  the  record  satisfies  us  that  the  nonsuit  was  properly 
denied.  It  appears  from  the  evidence  that  plaintiff,  »at  the  time 
of  the  injury,  was  a  child  of  about  eight  years;  that  she  lived 
with  her  parents  at  a  p'lace  near  where  the  accident  occurred; 
that  during  the  forenoon  of  the  day  of  the  accident,  while  in 
company  with  an  elder  sister,  on  the  way  to  Sabbath  school,  she 
ran  into  the  opening  in  the  walk  already  described,  and  suffered 
a  severe  fall.  It  appears  that  she  had  frequently  traveled  said 
sidewalk  prior  to  the  injury  and  subsequent  to  its  becoming  out 
of  repair.  She  testified,  however,  that  she  did  not  know  of  its- 
defective  condition  prior  to  the  injury;  and  we  think  that,  con- 
sidering her  tender  years,  negligence  could  not,  as  a  matter  of 
law,  be  imputed  to  her,  but  prima  facie  she  would  be  incapable 
of  exercising  that  care  and  caution  which  the  law  requires  of  an 
adult.  Just  what  care  and  caution  a  child  must  exercise  in  or- 
der to  be  entitled  to  recover  in  this  class  of  cases  cannot  be  de- 
termined by  any  general  rule,  but  must,  in  connection  with  the 
circumstances  in  each  case,  depend  upon  the  intelligence,  ca- 
pacity, and  judgment  which  he  is  shown  by  the  evidence  to  pos- 
sess, and  his  capacity  must  be  left  to  the  determination  of  the 
jury  under  proper  instructions,  which  in  this  instance  we  are 
bound  to  presume  were  given:  Westbrook  v.  Mobile  etc.  E.  K. 
Co.,  66  Miss.  560;  14  Am.  St.  Eep.  587;  Westerfield  v.  Levis,  45 
La.  Ann.  63;  Schnur  ^^  v.  Citizens'  Traction  Co.,  153  Pa.  St. 
29;  34  Am.  St  Eep.  680;  Pratt  etc.  Iron  Co.  v.  Brawley,  83  Ala. 
371;  3  Am.  St.  Eep.  751. 

3.  Counsel  insists  that  there  is  no  proof  showing  that  appel- 
lant had  notice   of   the   defective   condition   of   the  sidewalk. 
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There  was  evidence  tending  bo  show  that  the  walk  had  remained 
in  the  defective  condition  already  described  for  three  or  four 
anonthfl  preceding  the  time  of  the  injury.  Actual  notice  was 
not  necessary;  constructive  notice  is  sufficient 

*T1  tliis  dangeroois  hole  ....  was  in  existence  far  such  a 
length  of  time  that  the  city  authorities,  hy  the  exercise  of  ordi- 
nary vigilance,  would  have  discovered  it  in  time  to  prevent  the 
accident,  the  city  cannot  escape  liability  for  want  of  notice. 
Under  such  circumstances,  the  law  imputes  notice.  Failure  to 
discover  and  remedy  a  dangerous  defect  in  a  pu'blic  street  within 
a  reasonable  time  ia  itself  negligence":  Sutton  v.  Snohomish, 
11  Wash.  24;  48  Am.  St  Kep.  847. 

4.  Lastly,  it  is  clauned  that  the  verdict  of  the  jury  is  exces- 
sive. From  our  exaanination  of  the  evidence,  we  feel  that  we 
womld  not  be  warranted  in  disturbing  the  verdict  upon  thia 
ground.  It  appears  that,  in  consequence  of  the  injury  sustained 
from  the  fall,  the  infamt  plaintiff  was  obliged  to  undergo  a  sur- 
gical operation,  in  which  a  portion  of  the  femur  was  removed, 
causing  a  Bhortening  of  the  right  limb  from  four  to  six  inches. 
That  she  was  confined  to  her  bed  for  a  period  of  about  eighteen 
months,  during  which  time  she  suffered  great  pain;  and  that,  as 
a  necessary  result  of  the  injury,  she  is  destined  to  suffer  more 
or  less  pain  through  life.  From  all  the  evidence,  we  are  unable 
to  say  that  the  damages  were  given  under  the  influence  of  pas- 
sion or  prejudice;  and,  no  error  appearing  in  the  record,  the 
judgment  is  affirmed. 

Anders,  Dunbar,  and  Scott,  JJ.,  concur. 

Hoyt,  C.  J.,  dissents. 

IN  THE  OASE  of  Roth  v.  Union  Depot  Ck).,  13  Wash.  n2n,  the  cotirt 
•tated  the  facts  and  Its  conoluRions  aa  follows:  "The  defendant  is  a 
railway  terminal  company  In  the  cty  of  Spokane.  Its  railway  tracks 
and  yards  lie  p-irallel  with  the  Spokane  river,  near  Its  north  bank,  la 
that  city.  North  of  the  defendant  company's  y^irds  and  tracks  there 
In  an  addition  to  Spokane  city,  on  which  lived,  at  the  time  the  acci- 
dent alleged  In  this  case  occurred,  a  number  of  families,  variously 
€>8timated  In  the  testimony  at  from  tweiity-flve  to  fifty.  The  railway 
lines  and  switches  of  the  appellant  ran  In  a  weetwly  direction  across 
Washln^on  street,  at  a  right  angle  therewith,  and  near  the  north 
bank  of,  and  parallel  with,  the  Spokane  river,  and  ran  northerly 
from  Washington  street,  thence  in  a  northwesterly  direction,  making 
a  short  curve  around  a  high  bluff  of  rocks,  and  thence  In  a  stral^rlit 
line  to  and  beyond  the  east  line  of  Mill  street,  of  said  city.  extendtMl 
north.  At  a  point  east  of  the  ^ast  line  of  Mill  street,  so  extended, 
the  appellant  had  located  a  switch,  from  which  diverged  several  side 
Clacks,  running  parallel  with  each  other,  in  an  easterly  direction. 
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around  said  sharp  curve.  The  railway  tracks  on  the  said  switches 
were  located  on  a  down  grade  from  Mill  street,  in  an  easterly  direc- 
tion, around  said  sharp  curve;  and  cars  detached  from  an  eiigine 
above  the  switches  would,  by  reason  of  the  down  grade,  run  of  their 
own  momentum  down  to  and  across  Washington  street  at  a  rapid 
speed.  For  many  years  before  the  construction  of  appellant's  yards 
at  this  point,  the  people  residing  north  of  the  appellant's  right  of 
way  were  in  the  habit  of  using  several  footpaths,  which  converged 
into  a  well-defined  path  as  they  reached  the  ajypellant's  right  of  way 
near  Howard  street,  and  the  people  residing  between  Washington 
street  and  Mill  street  were  accustomed  to  go  to  the  south  side  of  the 
river  by  these  footpaths,  which  converged  into  one  path  near  How- 
ard street,  and  thence  directly  down  the  right  of  way  of  the  appel- 
lant to  Washington  street;  and  there  was  also  a  path  leading  across 
the  tracks  of  the  appellant,  running  along  the  north  bank  of  the  river 
to  Washington  street;  but,  after  the  construction  of  appel'ant's  tracks, 
the  path  leading  from  the  tracks  along  the  north  bank  of  the  river 
was  abandoned  as  a  footpath,  and  the  people  residing  north  of  the 
tracks,  after  reaching  the  tracks,  used  the  right  of  way  of  the  com- 
pany until  they  reached  Washington  street,  it  being  a  more  conve- 
nient and  shorter  route  to  the  city  than  any  other  way  tliey  could 
(travel.  It  is  insisted  by  the  respondent,  and  the  testimony  shows 
without  any  dougt,  that  the  appellant  and  its  servants  and  agents  op- 
erating its  cars  at  this  i>oint,  knew  of  the  existence  of  this  footpath, 
and  that  the  people  of  all  ages  residing  to  the  north  of  the  track  were 
accustomed,  at  almost  every  hour  of  the  day,  to  use  this  footpath  and 
the  right  of  way  of  appellant  from  the  point  where  the  path  entered 
the  right  of  way  to  Washington  street;  that  it  was  not  only  used  by 
The  people  who  lived  north  of  the  tracks,  but  that  it  was  used  indis- 
criminately. On  the  twelfth  day  of  April,  1892,  the  plaintiff  and  re- 
spondent, Albert  John  Roth,  a  boy  nine  years  of  age,  while  going 
down  through  this  path  on  the  right  of  way  of  appellant  was 
knocked  down  by  a  car,  the  wheels  of  which  passed  over  one  of  his 
legs,  crushing  it  so  that  amputation  of  that  limb  became  necessary. 
It  seems  that  the  appellant's  agents,  in  switching  the  cars,  some- 
times, when  help  was  short,  istead  of  sending  an  engine  down  with 
the  empty  car,  would,  in  railroad  parlance,  "kick"  the  car,  and  let  it  go 
down  the  track  unattended  by  a  brakeman;  that  it  was  not  the  usual 
way  to  send  the  cars  unattended  by  a  brakeman,  but  that  they  some- 
times did  so;  and  it  is  conceded  that  that  was  the  manner  of  switch- 
ing the  cars  at  the  time  of  this  accident.  It  seems  that,  at  the  same 
time  that  the  resi>ondent,  who  was  in  company  with  his  sister  and 
another  boy  about  his  own  age,  came  down  the  path,  two  cars  were 
"kicked"  down  the  track  behind  them  on  appellant's  tracks,  and  the 
respondent,  in  order  to  avoid  being  injured  (by  one  of  these  cai*s, 
started  to  cross  one  of  the  tracks,  and  in  doing  so  was  run  over  by  a 
car  going  down  the  track  which  he  was  attempting  to  cross.  By  rea- 
son of  the  close  proximity  of  these  cars,  he  became  confused,  and,  in 
atempting  to  escape  from  one,  was  run  down  by  the  other.  Neither 
of  these  cars  was  attended  by  any  person,  but  they  were  "kicked" 
down,  through  the  cut,  around  the  sharp  curve,  out  of  sight  of  the 
employees  who  "kicked"  them,  and  they  acquired  a  considerable 
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epeed  by  reason  of  the  down  grade  of  the  track.  It  is  conceded  that 
there  was  no  brakeman  or  any  person  along  the  track  to  look  out  for 
the  cars,  or  to  warn  any  person  who  might  be  on  the  trackway  ot 
danger.  The  resiK>ndent,  at  the  time  of  the  injury,  lived  with  his 
father  and  mother,  north  of  the  track,  and  was  accustomed  daily  to 
go  to  the  south  side  of  the  river  to  sell  newspapers  to  support  himself 
and  his  family.  An  action  was  brought  in  his  interest  by  Frank  Roth, 
bis  guardian  ad  litem,  and  a  verdict  was  rendered  for  fifteen  thou- 
sand dollars  damages.  Judgment  followed,  and  an  appeal  has  been 
taken  to  this  court.  The  overwhelming  weight  of  testimony  is  to  the 
effect  that  for  three  or  four  years  immediately  preceding  this  acci- 
dent, it  had  been  the  custom  of  the  people  north  of  the  trade,  and 
of  others,  to  use  this  right  of  way  as  a  footpath;  that  from  fifty  to  one 
hundred  people  passed  over  it  daily;  that  this  custom  was  kno^-n 
to  the  appcilaot;  that  it  made  no  objection  to  it,  and  that  it  posted  no 
notices  warning  people  not  to  travel  upon  the  path.  A  number  of 
cases  are  cited  by  the  appellant  to  sustain  the  contention  that  not- 
withstanding the  fact  tliat  a  railroad  company  acquiesces  In  such 
travel  by  the  public,  and  docs  not  take  any  steps  to  stop  them,  no 
Implied  consent  to  such  use  is  established,  and  that  such  acquies- 
cence does  not  vary  the  companies'  duties  as  to  trespassers,  and  it 
may  be  conceded  at  the  outset  tliat  a  railroad  company  does  not  owe 
any  duty  to  a  trespasser,  for  there  is  no  pre8umi>tlon  that  a  tres- 
passer or  a  person  without  consent,  actual  or  impiiixl,  will  be  upon 
the  track."  The  court  examined  and  reviewed  the  following  cases 
cited  by  the  ai>i>eliant,  and  held  them  to  be  distinguished  from  the 
case  at  bar  and  as  having  no  application  to  it:  Chenery  v.  Fltchburg 
R.  R.  Co.,  100  Mass.  211;  Louisville  etc.  Ry.  Oo.  v.  Phillips,  112  lud. 
69:  2  Am.  St.  Rep.  155;  Gaynor  v.  Old  Colony  etc.  Ry.  Co.,  100  Mass. 
208;  07  Am.  Dec.  00;  Philadelphia  etc.  Ry.  Co.  v.  Ilummell,  44  Pa.  St. 
375;  84  Am.  Dec.  457;  Davis  v.  Central  Cong.  Soc.,  120  Mass.  3G7;  37 
Am.  Rep.  3r>S;  Benson  v.  Baltimore  Traction  Co.,  77  Md.  535;  39  Am. 
St.  Rep.  436;  Plummer  v.  Dill,  150  Mass.  426;  32  Am.  St.  Rep.  463; 
Gibson  V.  Leonard,  143  111.  IS2:  36  .Vni.  St.  Rep.  376;  Baltimore  etc. 
R.  R.  Co.  V.  Schwindllng,  101  Pa.  St.  258;  47  Am.  Eep.  706;  Wright  r. 
Boston  R.  R.  Co.,  142  Mass.  206. 

"The  case  of  Illinois  Cent.  R.  R.  Co.  v.  Godfrey,  71  111.  500,  22  Am. 
Rep.  112,  seems  to  decide  squarely  In  favor  of  the  appellant's  conten- 
tion that  the  simple  acqiilesceuce  of  a  railroad  oomiMiuy  in  the  U8»» 
of  Its  track  or  right  of  way  by  iktsous  passing  along  It,  as  a  foot- 
way, does  not  give  such  jwrson  a  right  of  way  over  the  track,  and 
do€«  not  Impose  upon  the  company  the  duty  of  protecting  or  provid- 
ing safeguards  for  persons  so  using  its  grounds;  and  this  case  was 
followed  by  the  supreme  court  of  Illinois  in  the  case  of  Blanciiard 
V.  Ijike  Shore  etc.  R.  R.  Co..  126  111.  416;  9  Am.  St.  Rep.  630;  and 
Baltimore  etc.  R.  R.  Co.  v.  State.  62  Md.  479,  60  Am.  Rep,  238.  These 
cases  bold  that  the  relative  rights  of  the  railroad  company  and  thn 
injured  party  are  not  changed  by  reason  of  the  acquiescence  on  the 
part  of  the  company  in  the  use  of  its  track,  or  right  of  way,  and  It 
follows  from  the  logic  of  the  cases  that  the  company  would  be  held 
responsible  ooly  for  such  gross  negligence  tut  indicated  wUlfulneaa. 
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The  case  of  Illinois  Cent.  R.  R.  Co.  v.  Godfrey,  71  111.  500,  22  Am. 
Rep.  112,  cites,  In  support  of  its  conclusion,  the  case  of  Philadelphia 
«tc.  R.  R.  Co.  V.  Hummell,  44  Pa,  St.  375,  84  Am.  Dec.  457,  and  Gillis 
V.  Pennsylvania  R.  R.  Co.,  59  Pa.  St.  129;  98  Am.  Dec.  317.  We 
think  the  Illinois  supreme  court  mistook  the  logic  of  those  cases,  and 
€uch  was  the  opinion  of  the  supreme  court  of  Pennsylvania,  which 
reviewed  Philadelphia  etc.  R.  R.  Co.  v.  Hummell,  44  Pa.  St.  375,  84 
Am.  Dec.  457,  and  Gillis  v.  Pennsylvania  R.  R.  Co.,  59  Pa.  St.  129. 
S8  Am.  Dec.  317,  in  the  case  of  Kay  v.  Pennsylvania  R.  R.  Co.,  65 
Pa.  St.  269,  3  Am.  Rep.  628,  and  in  some  subsequent  cases,  and  dis- 
tinguished them  from  a  case  where  license  by  user  had  been  estab- 
lished. 

"Probably  the  strongest  case  supporting  the  views  contended  for 
by  the  appellant  is  the  case  of  Glass  v.  Memphis  etc.  R.  R.  Co.,  94 
Ala.  581,  where  it  was  held  that  the  fact  that  persons,  living  in  the 
neighborhood  of  a  railroad  track,  are  accustomed  to  walk  upon  the 
track  without  objection  of  the  company  does  not  make  them  any  the 
less  trespassers;  that  where  such  track  is  used  without  the  direct 
consent  of  the  company,  the  company  could  be  held  only  for  negli- 
gence amounting  to  wantonness,  or  an  Intention  to  inflict  injury;  and 
further  held  that  such  wantonness  and  intention  could  not  be  in- 
ferred, unless  the  employes  actually  knew  of  the  peril  of  the  dece- 
dent, and  failed  to  make  reasonable  effort  to  avert  it.  We  think  that 
all  the  cases  cited  can  be  distinguished  possibly  from  the  case  at  bar, 
so  far  as  the  doctrines  announced  are  coueerued,  excepting  this  one, 
and  this  court,  we  think,  went  too  far  in  holding  that  wantonness 
could  not  be  inferred,  unless  the  peril  of  decedent  was  actually  known 
to  the  employees  of  the  company.  Conceding  for  the  moment  the 
doctrine  that  the  plaintiff  in  this  case  was  a  trespasser,  and  conced- 
ing further  that  the  defendant  could  be  held  only  for  gross  negli- 
gence, we  think  that  the  circumstances  of  this  case  did  most  emphat- 
ically Indicate  gross  negligence,  and  we  are  of  opinion  that,  under  the 
circumstances  of  the  case,  the  defendant  ought  to  be  held  to  have 
presumed  that  when  it  threw  a  car  out  of  its  sight  around  a  curve  on 
a  down  grade  In  a  thickly  settled  community,  where  it  had  knowledge 
that  its  track  was  used  by  from  fifty  to  one  hundred  people  a  day, 
somebody's  life  would  be  imperiled  by  this  careless  mode  of  switching 
its  cars,  and  that  it  carelessly  and  wantonly  placed  itself  in  a  position 
where  It  could  not  see  the  peril  of  the  paissers-by.  The  evidence 
shows  that  it  was  not  its  general  custom  to  switch  Its  cars  in  this 
way,  but  that  It  did  so  only  occasionally  when  short  of  men.  The 
rule  as  laid  down  by  many  writers  is,  that  such  a  duty  is  imposed 
upon  a  railroad  company  In  operating  its  trains  as  would  be  Imposed 
upon  an  honest  man  in  the  transaction  of  his  business.  It  seems  to 
us  that  no  honest  or  humane  person  would  be  guilty  of  transacting 
his  business  In  the  reckless  manner  In  which  the  appellant  in  this 
case  transacted  his.  Duties  are  relative,  and  that  which  would  not 
be  a  duty  under  certain  conditions  would  become  a  most  Imperative 
duty  under  others.  The  people  of  modern  times  hold  life  and  limb 
in  too  high  regard  to  allow  them  to  be  weighed  In  the  scale  with 
mere  convenience  or  selfish  property  Interests.  This  Is  the  sentiment 
of  humanity,  and  a  sentiment  which  ought  to  be  reflected  by  the  de- 
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cislons  of  the  courts.  This  appellant,  to  save  the  expense  of  an  em- 
ploy6  for  a  few  minutes,  hurled  not  only  one  but  two  blind  cars 
down  this  right  of  way,  regardless  of  the  fact,  which  It  must  have 
known  under  the  circumstances  as  shown  by  the  testimony,  that  they 
were  liable  to  cause  the  death  or  permanent  Injury  of  some  one;  and 
we  think  that  this  fact  alone  establishes  gross  and  willful  negligence 
notwithstanding  the  fact  that  none  of  the  employees  saw  the  danger 
of  the  plaintiff  in  this  case;  and,  of  course,  under  all  the  authorities,  a 
railroad  company  is  not  allowed  to  run  down  and  destroy  a  naked 
trtjspasser  who  is  upon  its  track,  but  is  held  to  be  responsible  for  an 
attempt  to  prevent  his  injury  after  his  peril  is  discovered. 

"Very  much  more  in  accordance  with  th«  plainest  principles  of 
humanity  was  the  doctrine  announced  in  Railroad  Co.  v.  Donovan, 
84  Ala.  141,  viz.,  that  those  who  are  operating  a  railroad  in  a  town 
or  city,  or  through  a  thickly  populated  district  where  there  is  occa- 
sion for  people  to  pass  along  the  track,  and  a  usage  to  that  effect, 
owe  the  duty  of  keeping  a  vigilant  lookout  for  such  persons  at  such 
places:  See,  also.  Glass  v.  Memphis  e*c.  R.  R.  Co.,  94  Ala.  581 

"In  opposition  to  the  doctrine  announced  by  these  few  cases,  how- 
ever, we  cite  first  the  case  of  Kay  v.  Pennsylvania  R.  R.  Co.,  G5  Pa. 
St.  260,  3  Am.  Rep.  628,  where  it  was  held  directly  that  the  company 
had  the  right  to  detach  cars  and  send  them  on  without  a  brakesman, 
out  of  sight  around  a  curve;  but  that  this  would  be  different  when, 
by  license  to  others  and  by  sufferance,  they  permitted  the  public 
to  enjoy  a  privilege  of  passage  which  would  bring  them  into  danger. 
Hooker  v.  Chicago  etc.  R.  R.  Co.,  76  Wis.  542,  was  a  case  where 
a  woman  was  walking  across  a  high  trestle,  accompanied  by 
two  cliildron.  It  was  conceded  that  she  was  not  there  in  the 
Interest  or  for  the  benefit  of  the  railroad  com4)any,  but  that  she 
was  there  simply  for  the  purpose  of  amusing  and  entertaining  the 
children,  and  that  they  had  to  walk  across  this  bridge  or  trestle  on 
ties.  While  on  the  bridge  they  were  overtaken  by  a  passing  train 
and  were  all  killed.  The  testimony  tended  to  prove  that  the  bridge 
for  many  years  and  up  to  the  time  of  the  accident  had  been  habitu- 
ally and  constantly  used  by  men,  women,  and  children  going  back 
and  forth  through  that  part  of  the  city,  as  a  foot  pathway,  without 
any  objection  or  warning  by  the  company  that  it  should  not  be  so 
used,  until  after  the  accident.  The  court  held  that,  by  reason  of  said 
acquiescence  In  the  travel  of  the  public,  Mrs.  Dacey,  who  was  using 
the  bridge  with  the  children,  was  not  a  tresi)a8ser;  that  she  was  using 
it  properly  and  lawfully,  and  that  the  defendant  should  be  held  to 
the  ordinary  rule  of  negligence. 

"In  Swift  V.  Statcn  Island  etc.  Ry.  Co..  123  N.  Y.  6«J,  It  was  held 
that  the  acquiescence  of  a  railroad  company  in  the  habit  of  certain 
persons  crossing  Its  track  at  a  place  not  a  public  highway,  amounts 
to  a  license,  and  Imposes  a  duty  upon  the  company,  as  to  all  ihtsous 
CO  crossing,  to  exercise  reasonable  care  In  the  running  of  Its  trains 
so  as  to  protect  them  from  injury;  that  the  sutUcicncy  of  the  wamtns 
required  at  such  crossings  Is  a  question  for  the  jury. 

•T^n  the  caae  of  Troy  y.  Cape  Fear  etc.  R.  R.  Co.,  09  N.  0.  298,  6  Am. 
St.  Hep.  CJfl,  the  same  principle  was  decided,  and  the  court  there. 
Id  discuflsing  the  proposition  and  noting  the  content  ion  of  the  defend- 
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ant  liiat  the  plaintiff's  intestate  was  a  trespasser  in  being  wrongfully 
on  the  track,  and  that  the  injury  was  the  result  of  his  own  wrong- 
in  which  case  Bacon  t.  Baltimore  etc.  R.  R.  Oo.,  58  Md.  482,  was 
cited— said:  'We  think  that,  upon  a  careful  examination  of  the  cases 
cited  by  counsel  for  the  appellant,   it   will  be   found  that   in   tlie 
most  of  them  the  injury  was  the  result  of  the  contributory  negligence 
of  the  party  injured,  proximately  causing  it,  and  not  resulting  directly 
from  the  negligence  of  the  defendant;  and  where  they  have  gone 
beyond  this,  they  are  not  In  accord  with  the  rulings  of  this  court, 
nor  in  harmony  with  the  current  of  authority';  citing  Byrne  v.  Rail- 
road, 104  N.  Y.  362,  58  Am.  Rep.  512,  where  it  was  said:   'That  when 
the  public  for  a  series  of  years  had  been  in  the  habit  of  crossing  the 
railroad,    the    acquiescence    of    the    defendant    in    the    public    use 
amounted  to  a  license  or  permission  to  cross  at  the  point,  and  imposed 
the  duty  upon  it,  as  to  all  persons  so  crossing,  to  exercise  reasonable 
care  in  the  movement  of  its  trains,  so  as  to  protect  them  from  injury.' 
To  the  same  effect  are  Kelly  v.  South  Minnesota  Ry.  Co.,  28  Minn.  98; 
Barry  v.  New  York  Cent.  etc.  R.  R.  Co.,  92  N.  Y.  289;  44  Am.  Rep. 
377;  Philadelphia  etc.  R.  R.  Co.  v.  Troutman,  11  Week.  Not.  Cas. 
453;  Taylor  v.  Delaware  etc.  Canal  Co.,  118  Pa.  St.  162;  57  Am.  Rep. 
446;  Delaney  v.  Milwaukee  etc.  Ry.  Co.,  33  Wis.  67;  Davis  v.  Chicago 
etc.  Ry.  Co.,  58  Wis.  646;  46  Am.  Rep.  667;  Townley  v.  C.  M.  &  St. 
P.  Ry.  Co.,  53  Wis.  626.  In  fact  the  overwhelming  weight  of  authority 
seems  to  be  to  the  effect  that  acquiescence  creates  a  right  which 
Imxwses  upon  the  railroad  companies  the  duty  of  ordinary  diligence, 
and  as  the  instructions  of  the  court  on  this  proposition  wore  all  based 
upon  this  theory,  and  the  objections  to  such  instructions  were  based 
upon  the  opposite  theory,  it  is  not  necessary  to  specifically  review 
them.    It  is  sufficient  to  say  that  we  think  the  instructions  were  given 
In  accordance  with  the  great  weight  of  authority,  and  the  instruction 
In  regard  to    contributory  negligence  we    think  was    also  properly 
given.    By  the  overwhelming  weight  of  authority,  a  distinction  is 
made  between  the  responsibility  of  a  child  and  that  of  an  adult.    It 
seems  to  us  that  it  would  be  a  monstrous  doctrine,  to  hold  that  a 
child  of  inexperience— and  experience  can  only  come  with  years- 
should  be  held  to  the  same  degree  of  care  In  avoiding  danger  as  a  per- 
son of  mature  years  and  accumulated  experience.    In  the  simplest 
transactions  of  life  we  recognize  this  distinction.    It  is  recognized  by 
the  law  in  all  the  turntable  cases.    It  was  recognized  by  this  court  in 
the  case  of  Ilwaco  Ry.  &  Nav.  Co.  v.  Hedrick,  1  Wash.  446,  2  Am.  St. 
Rep.  169,  where  It  was  held  that  the  testimony  of  the  company  that 
It  had  been  in  the  habit  of  leaving  the  turntables  unlocked  (in  an  ac- 
tion against  such  company  for  the  death  of  a  child  of  tender  years) 
was  not  admissible.    No  court  would  hold  that  an  adult,  who  would 
deliberately  put  his  feet  down    between  the  wall  and  a  turntable 
when  it  was  in  motion,  so  that  they  would  be  ground  off,  was  not 
gTiilty  of  contributory  negligence.    His  experience  would  naturally 
teach  him  better.    But  everybody,  and  especially  people  who  are  em- 
ploying dangerous  agencies,  must  deal  with  children  just  as  they  are, 
and  must  take  notice  of  their  lack  of  Judgment  and  lack  of  experi- 
ence.   The  care  or  caution  required  is  according  to  the  capacity  of 
the  child,  and  this  Is  to  be  determined  by  the  age  of  the  child. 
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"In  the  case  of  Mowrt-y  v.  Central  aty  Ry.  Co.,  51  N.  T.  606,  the 
court  said:  The  oM,  the  lame,  the  Infirm,  or  the  young  are  eutltlod  to 
bare  iheir  condition  aud  ability,  uiontal  and  piiysieal,  considered  ia 
diminution  of  the  degree  of  care  exacted  of  tiiem.' 

'The  rule  la,  however,  laid  down  by  Shearman  and  Rodfield  on  the 
l4iw  of  Negligence,  section  73,  as  follows:  *It  is  now  settled  by  the 
orenvholmlng  weight  of  authority  that  ft  child  is  held,  so  far  as  he  is 
personally  concernini,  only  to  the  exorcise  of  such  degree  of  care  and 
discretion  as  is  reasonably  to  be  exiiected  from  children  of  his  age.* 

"Another  point  maile  by  the  appellant  is.  that  it  was  not  allowed 
to  show  that  the  accident  was  caused  by  the  negligence  of  the  parent. 
This  being  an  action  brought  for  the  benefit  of  the  child,  and  not  for 
the  benefit  of  the  parent,  the  negligence  of  the  parent  cannot  be 
imputed  to  the  child."  Judgment  in  favor  of  plaiuUCC  for  fifteen 
thousand  dollars  was  atlirmed. 

MLMCITAL  COlil'OUATIONS— DUTY  TO  KDEP  STRBETTS  IN 
UEl'AIU.— It  !s  the  positive  duty  of  a  municipal  corporation,  having 
exclusive  control  of  its  streets  and  sidewalks,  and  having  the  means 
Miihin  its  ptnver,  to  lieep  them  in  reiJsonably  safe  uoudillon:  Blyhl  v. 
Waterville,  67  Minn.  115;  47  Am.  St.  Rep.  59G,  and  note.  The  law 
iiui)use«  upon  municipal  authorities  the  Imperative  duty  of  keeping  In 
proper  repair  the  streeta  of  the  town:  Russell  v.  Monroe,  llti  N.  C. 
'«2u;  47  Am.  St.  Rep.  S'2'6,  and  note.  The  duty  to  keep  streets  in 
rei>air  is  a  ministerial  duty  devolving  upon  the  muuiciitality,  for  a 
breach  of  wliich  an  action  lies  in  favor  of  a  party  injured  by  reason 
of  such  neglect:  Sutton  v.  Snohomish,  11  Wash.  24;  48  Am.  St,  Rep. 
W7,  and  note;  but  see  Dunn  v.  Buruwell,  43  S.  C.  398;  49  Am.  «t. 
Uep.  843.  and  note. 

MUNIOIPAL  CORPORATIONS— DEFEiCmVE  STRDET--NO- 
TICE  FROM  LON<J  HXISTENOi':.— If  a  dangerous  hole  or  defect 
In  a  frtreet  has  existed  for  such  length  of  time  that  the  city  author- 
ities, by  the  exercise  of  ordinary  dilij^ence  would  have  discovered  it 
In  time  to  prevent  an  accident,  the  city  cannot  escape  liability  there- 
for for  want  of  /iclual  notic>e.  In  such  a  case,  it  is  deemed  to  have 
con.'<trucnve  notice,  which  is  suflicieut  without  proof  of  actual  notice: 
Button  T.  Snohomish,  11  Wash.  24;  48  Am.  St  Rep.  847,  aud  note. 

NEGLIGENCE- INFANTS— A  child  four  or  five  years  of  a^e  Is 
not,  as  a  matter  of  law,  chargeable  with  contributory  negligence 
and  barred  from  recovery  In  an  action  brought  on  his  behalf  for 
injury  inflicted  uixin  him  by  another  ljecaut>e  he  did  not  exercise  re«- 
■onai)le  care  to  avoid  the  Injury:  Westbrook  v.  Mobile  etc.  R.  B.  Co., 
66  Miss.  MX);  14  Am.  St,  Rep.  587,  and  extended  note. 

NPXIIJGENCE— LIABILITY  OF  CHILD  FOR.— The  law  does  not 
require  one  of  tender  years  to  exercise  the  same  degree  of  care  as  a 
person  of  mature  years.  A  child  Is  only  required  to  exercise  that 
6etfTf^  of  care  which  one  of  his  years  would  naturally  and  reasonably 
u«»  In  the  same  situation  and  under  like  circumstances.  Norton  v. 
Volxke.  158  lU.  402;  49  Am.  St.  Rep.  167,  and  note;  City  of  Pekin  r. 
McMahon.  IM  IlL  141;  45  Am.  St.  Rep.  114,  and  noln. 
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Keiohenbach  v.  Sage. 

[13  Washington,  364.] 

BUILDING  lOO'NTRAiOnS-'DBIiAY  IN  COMPLETION— PEN- 
ALTY OR  DAMAGES.— A  stipulation  in  a  building  contract  for  tha 
recovery  of  a  specified  amount  as  damages  for  each  day  thart  the 
completion  of  the  building  is  delayed  after  a  certain  time,  is  a  provi- 
sion for  liquidated  damages,  and  not  for  a  penalty. 

BUILDING  CONTRACTS— DEDAY—DIQUIDATE'D  DAM- 
AGES.—A  contractor  is  not  relieved  from  liability  for  liquidated  dam- 
ages for  delay  In  the  completion  of  a  building  by  the  fact  that  the 
delay  was  caused  by  the  failure  of  a  subcontractor  to  furnish  mate- 
rial. 

BUILDING  CONTRACTS— DELAY  IN  COMPLETION.— Se- 
verity of  weather  is  not  alone  sufficient  to  relieve  a  contractor  from 
liability  for  liquidated  damages  for  failure  to  complete  a  building 
within  stipulated  time,  if  the  delay  caused  by  such  weather  could 
have  been  avoided  and  the  work  carried  on  with  safety  and  durabil- 
ity by  the  exercise  of  extra  means  or  effort  on  the  part  of  the  con- 
tractor during  the  continuance  of  such  weather. 

Town  &  Billon,  for  the  appellants. 

Taylor  &  McKay,  for  the  respondent. 

36«  DUNBAE,  J.  On  the  eighth  day  of  October,  1889,  the  re- 
spondent entered  into  a  contract  with  the  defendants  Sage  & 
Stratton,  whereby  Sage  &  Stratton  agreed  to  erect  and  com- 
plete a  certain  two-story  residence  with  a  stone  basement 
in  the  city  of  Tacoma,  except  the  plumbing  and  gas-fitting, 
for  the  snm  of  seven  thousand  four  hundred  and  fifty  dol- 
lars. They  contracted  that  the  work  should  be  commenced 
on  or  before  October  10,  1889,  and  that  the  entire  contract 
should  ibe  performed  as  rapidly  as  possible,  consistent  with 
durability  and  safety,  and  should  be  completed  on  or  be- 
fore February  10,  1890;  that  in  case  of  failure  to  complete 
the  contract  by  February  10,  1890,  they  would  pay  as  dam- 
ages a  sum  equal  to  ten  dollars  for  eiach  and  every  day  said  work 
and  contract  was  delayed  beyond  said  date  through  any  fault  or 
negligence  of  Sage  &  Stratton.  The  building  .was  not  com- 
pleted until  August  28,  1890,  being  a  delay  of  one  hundred  and 
ninety-nine  days,  and  plaintiff  brings  this  action  to  recover  ten 
dollars  per  day  as  stipulated  damages.  The  trial  of  the  case  re- 
sulted in  a  verdict  for  the  plaintiff  in  the  sum  of  eleven  hundred 
and  sixty  dollars,  judgment  was  rendered,  and  an  appeal  taken 
from  said  judgment. 

The  main  features  of  the  answer  were:  1.  That  the  delay  was 
caused  by  the  plaintiff  and  his  architect  in  this,  that  on  account 
of  the  unusual  *^**  cold  and  wet  weather  they  stopped  the  plaa- 
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tering  of  said  buildiug,  and  that  the  contraclore  were  not  al- 
lowed to  plaster  during  the  cold  weather,  and  that  by  such  or- 
ders they  were  delayed  and  hindered,  without  their  fault  or  neg- 
ligence, and  that  the  plaintiff  thereby  contributed  to  and  caused 
6uch  delay;  2.  That  the  winter  of  18S9-90  -was  unusually  and  ex- 
traordinarily cold  and  wet,  and  that  it  was  impossible  to  pro- 
ceed with  the  ordinary  work  of  building;  3.  That  the  delay  was 
caused  by  the  failure  of  plaintiffs  to  furnish  the  plumbing  and 
gasfitting  for  the  house,  and  that  the  delay  of  plaintii!  in  this 
regard  contributed  to,  and  was,  the  cause  of  the  delay  com- 
plained of;  4.  That  they  were  unavoidably  delayed  in  procuring 
millwork  for  the  building;  5.  That  they  were  delayed  by  th© 
failure  of  the  plaintiffs  to  furnish  the  mantels,  hearths,  and  tilea 
and  the  art  glass  for  the  building;  6,  That  the  plaintiffs  failed 
to  furnish  the  details  at  the  millwork  at  a  proper  time,  and  that 
they  were  delayed  on  that  account. 

We  think  the  question  which  should  be  logically  first  settled 
in  this  case  is,  Wae  the  contract  to  pay  the  damages  specified  a 
provision  for  a  penalty  or  for  liquidated  damages?  There  has 
been  somie  conflict  of  authority  on  this  question,  each  case,  how- 
ever, necessarily  being  decided  with  reference  to  ita  own  par- 
ticular circumstances  and  the  particular  language  of  the  con- 
tract. We  are  satisfied,  however,  that  the  overwhelming  weight 
of  authority  sustains  the  contention  that  this  contract  provides 
for  liquidated  damages;  there  is  nothing  inequitable  in  the  terms 
of  this  provision;  the  amoaint  does  not  seem  to  us  to  be  excessive 
or  unreasonable;  it  does  not  provide  for  the  pa}'ment  of  '"^^"^  a 
sum  in  gross  on  the  failure  to  comply  with  the  contract  at  the 
expiration  of  the  time  limited,  but  the  damages  accrue  aocording 
to  the  length  of  time  the  breach  continues;  and,  again,  there  is 
an  clement  of  uncertainty  as  to  the  real  damages  which  would  be 
maintained  by  tlie  plaintiff  which  renders  it  more  or  less  imprac- 
ticable to  be  determined  by  a  jury.  Values  of  rents  are  fluctu- 
ating, and  dwelling-houses  of  the  character  and  description  of 
this  one  are  ordinarily  not  built  for  rent  at  all,  but  for  the  con- 
venience and  comfort  o(  the  owners,  and  inasmuch  as  the  par- 
ties saw  fit  to  settle  in  advance  the  question  of  damages,  and  it 
seems  to  be  on  an  equitable  basis,  we  do  not  feel  justified  in  dis- 
turbing that  contract  and  holding  that  it  was  a  contract  which 
the  parties  had  no  right  to  make. 

In  Texai  etc.  Tly.  Co.  t.  Hurt,  19  Fed.  Hep.  239,  it  was  held 
that:  "A  proviinon  in  a  contract  to  b^iild  a  railroad  bridge  that, 
in  case  of  nonoompletion  cf  the  bridge  or  providing  a  creasing 
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for  trains  by  a  given  date,  the  sum  of  one  thousand  dollars  per 
week  should  be  deducted  from  the  contract  price  of  the  bridge 
for  the  time  its  completion  or  provision  for  crossing  trains  is 
delayed  beyond  that  date,  is  a  stipulation  for  liquidated  dam- 
ages." 

In  Cotlieal  v.  Talmage,  9  N.  Y.  551,  61  Am.  Dec.  716,  it  was 
held  that  "where  the  damages  resulting  from  the  breach  of  an 
agreement  are  in  their  nature  entirely  indefinite  and  uncertain, 
and  the  parties  have  mentioned  a  specific  sum  as  liquidated  dam- 
ages, such  sum  will  be  regarded  as  damages,  and  not  a&  a  pen- 
alty, unless  the  amount  be  greatly  disproportioned  to  any  prob- 
able estimate  of  the  actual  damages." 

To  the  same  effect  is  Ward  v.  Hudson  Eiver  Bldg.  Co.,  125  ' 
]^.  Y.  230.  In  Dwinel  v.  Brown,  54  Me.  »«»  470,  the  court,  in  \; 
the  course  of  its  remarks  sustaining  the  provisions  of  a  contract 
similar  to  this  one,  said:  "The  parties  themselves  best  know 
what  their  expectations  are  in  regard  to  the  advantages  of  their 
undertaking,  and  the  damages  attendant  on  its  failure,  and  when 
they  have  mutually  agreed  upon  the  amount  of  such  damages  in 
good  faith,  and  without  illegality,  it  is  as  much  the  duty  of  the 
-court  to  enforce  that  agreement  as  it  is  the  other  provisions  of 

the  contract It  is  not  for  the  court  to  sit  in  judgment 

upon  the  wisdom  or  folly  of  the  parties  in  making  a  contract, 
when  their  intention  is  clearly  expressed,  and  there  is  no  fraud 
or  illegality.  No  judges,  however  eminent,  can  place  them- 
selves in  the  place  or  position  of  the  parties,  when  the  contract 
was  made,  scan  the  motives  and  weigh  the  considerations  which 
influenced  them  in  the  transaction,  so  as  to  determine  what 
would  have  been  best  for  theon  to  do,  who  was  least  sagacious, 
or  who  drove  the  best  bargain.  Courts  of  common  law  cannot, 
like  oourts  where  the  civil  law  prevails,  award  such  daanages  as 
they  may  deem  reasonable,  but  must  allow  the  damages,  whether 
actual  or  estimated,  as  agreed  upon  by  the  parties.  The  bar- 
gain may  be  an  unfortunate  one  for  the  delinquent  party,  but  it 
is  not  the  duty  of  courts  of  common  law  to  relieve  parties  from 
the  consequences  of  their  own  improvidence,  where  these  con- 
tracts ore  free  from  fraud  and  illegality." 

The  same  doctrine  is  announced  in  Clement  v.  Cash,  21  N".  Y. 
253,  and  in  the  case  of  DeGraff  v.  Wichman,  89  Iowa,  720,  which 
was  a  case  where  the  amount  of  forfeiture  was  the  same  as  in 
this  case,  viz.,  ten  dollars  for  every  day  the  house  should  remain 
nnecmpleted,  the  same  being  a  dwelling-house;  the  court  held 
that  the  sum  named  was  liquidated  damages,  which  might  be  re- 
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covered  in  case  of  a  failure  to  complete  the  erection  of  the  hoiise 
according  to  the  terms  of  the  contract. 

**•  We  think  these  contracts  should  be  sustained,  where  no 
fraud  or  illegality  appears,  as  a  matter  of  policy,  for  it  would  fre- 
quently save  expensive  and  troublesome  litigation,  if  the  parties 
could  contract  in  advance  with  reference  to  damages,  with  the 
knowledge  that  such  contracts  would  without  question  be  en- 
forced. 

We  have  examined  the  testimony  in  this  case  in  detail,  and  a 
great  deal  of  it  we  think  was  plainly  inadmissible,  and  was  ad- 
mitted over  the  objections  of  the  plaintiff.  A  great  deal  of  tes- 
timony was  admitted  v^^ith  reference  to  the  difficulties  which  be- 
set tlie  contractors  in  their  efforts  to  procure  stone  for  the 
foundation  of  the  building.  After  admitting  testimony  of  this 
character,  however,  the  court  instructed  the  jury  that  the  fail- 
ure of  the  defendants'  subcontractors  to  procure  and  furnish  the 
stone,  or  their  failure  to  secure  and  furnish  the  sash  and  doors  in 
time  to  enable  the  defendants  to  complete  the  building  in  the 
time  mentioned  in  the  agreement,  furnished  no  excuse  for  the 
failure  of  the  defendants  to  complete  the  building  within  the 
time  prescribed.  It  seems  too  evident  for  the  indulgence  of  ar- 
gument that  this  was  a  proper  instruction.  The  plaintiff  con- 
tracted with  the  defendants  to  furnish  the  stone  and  the  sash  and 
doors,  and  he  cannot  be  relegated  to  a  suit  against  any  suboon- 
tractors  witli.  whom  the  defendants  may  have  seen  fit  to  enter 
into  a  contract  for  furnishing  these  materials  for  the  breach  ol 
the  contract  on  the  part  of  eaich  subcontractors.  The  defend- 
ants' contract  was  bo  furnish  these  materials.  It  was  for  then* 
to  exercise  good  judgment  with  reference  to  the  aljility  of  the 
subcontractors  to  furnish  these  materials  according  to  their  con- 
tract, and  they  alone  are  responsible  '^''^  for  their  delinquencies. 
The  nile  is  thus  announced  by  Shearman  and  Redfield  on  the 
Ijaw  of  Negligence,  section  14:  "One  who  is  personally  bound 
to  perform  a  duty  cannot  relieve  himself  from  the  burden  of 
&uch  obligation  by  any  contract  which  he  may  make  for  its  per- 
formance by  another  person.  Therefore,  the  fact  that  he  may 
have  used  the  utmost  caro  in  eclecting  an  agent  to  perfonn 
this  duty,  or  that  he  has  entered  into  a  contract  with  any  per- 
son by  which  the  latter  undertakes  to  perform  the  duty,  is  no 
excufio  to  the  person  upon  whom  the  obligation  originally  rested 
in  oaae  of  failure  of  performance.  His  obligation  is  to  do  the 
thiniTt  not  merely  to  employ  another  to  do  it." 

It  is  next  objected  that  the  court  erred  in  instructing  the 
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jury  that  the  severity  of  the  weather  was  not  alone  a  eufScient 
excuse  for  the  failure  of  the  contractors,  if,  regardless  of  this, 
the  work  could  have  been  carried  on  with  safety  and  durability 
by  the  exercise  of  extra  means  or  effort  on  the  part  of  the  defend- 
ants during  the  continuanoe  of  such  weather.  This  instruction 
we  think  was  right  When  this  contract  was  entered  into,  it 
was  known  that  it  would  necessitate  the  doing  of  this  work  by 
the  contractors  during  the  winter  months.  They  bound  them- 
Belves  to  do  the  work  between  the  tenth  day  of  Ootober  and  the 
tenth  day  of  February,  and  they  knew  that  they  must  necessar- 
ily do  the  plastering,  which  work  it  was  claimed  was  delayed 
by  reason  of  the  cold  weather  and  rain,  during  the  winter  months. 
Presumably,  they  took  this  into  consideration  and  demanded  a 
higher  price  for  their  work  by  reason  of  these  necessary  incon- 
veniences, and  on  aocooint  of  the  extra  expenses  incident  to 
building  in  the  winter.  They  might  as  consistently  complain 
that  the  days  were  shorter  in  winter  than  in  summer,  and  that 
they  were  delayed  ^'^^  on  that  account.  We  think  the  authori- 
ties are  substantially  uniform  so  far  as  this  proposition  is  con- 
cerned. In  Texas  etc.  Ey.  Co.  v.  Eust,  19  Fed.  Eep.  239,  it  was 
held  that  the  fact  that  the  contractors  were  retarded  in  the 
work  by  high  water,  sickness  of  hands,  etc.,  did  not  excuse  them 
from  performance  of  their  oontraot,  that  they  assumed  these  risks 
when  they  executed  the  contract  without  a  provision  exempting 
them  from  the  consequences  of  such  casualties;  and  in  Dermott 
V.  Jones,  2  Wall.  1,  the  supreme  court  of  the  United  States,  in 
passing  upon  this  question,  said:  "It  is  a  well-settled  rule  of  law, 
that  if  a  party  by  his  contract  charge  himself  with  an  obligation 
possible  to  be  performed,  he  must  make  it  good,  unless  its  per- 
formance is  rendered  impossible  by  the  act  of  God,  the  law,  or 
the  other  party.  Unforeseen  diflficulties,  however  great,  will  not 
excuse  him." 

And  in  commenting  upon  the  case  of  School  Trustees  v.  Ben- 
nett, 27  N.  J.  L.  515,  72  Am.  Dec.  373,  where  a  gale  of  wind 
arose  without  any  of  the  usual  premonitory  signs  of  a  storm 
and  prostrated  the  building,  which,  when  rebuilt,  fell  down 
again  solely  on  account  of  the  condition  of  the  soil,  which  was 
soft  and  miry,  and  where  it  was  conceded  that  the  defects  of  the 
ground  were  the  cause  of  the  second  fall,  the  court  held  that  the 
contractors  having  contracted  to  build  and  complete  the  build- 
ing on  a  certain  lot,  the  loss  fell  upon  the  contractors,  and 
said:  "The  principle  which  controlled  the  decision  of  the  case 
referred  to  rests  upon  a  solid  foundation  of  reason  and  jus- 
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tlce.  It  regajxis  Uie  sanctity  of  contraota.  It  roquires  parties 
to  do  wiiat  they  have  agreed  to  do," 

Of  course,  these  cases  are  all  very  much  stronger,  so  far  as 
any  equities  in  the  contractors  were  concerned,  than  the  case  at 
bar,  where  the  parties  are  sdanply  relying  ^'^*  on  the  negligence 
or  inability  of  ihear  own  subooiitractors:  See,  also,  3  Am.  & 
Eng.  Ency.  of  Law,  sec.  900,  and  notes. 

The  infltructions  of  the  court  which  were  objected  to,  with- 
out mentioning  thera  more  spedficaliy,  were  along  these  lines, 
and  the  instructions  presented  by  the  appellants  and  refu«e<l 
by  the  court  presented  the  opposite  view  of  the  law.  We  think 
the  instructions  were  substantially  correct,  and  the  jury,  under 
the  instructions  of  the  court,  gave  the  appellants  the  benefit  of 
all  Uie  dekys  which  were  caused  by  the  interference  or  neglect 
of  the  respondent;  though  we  are  not  satisfied  from  the  testi- 
mony that  there  were  any  such  dela}'8.  It  was  testified  by  one 
of  the  contractors  that  the  architect  refused  to  allow  theim  to  pro- 
ceed with  the  plastering,  and  that  they  were  more  or  less  delayed 
by  the  plumbers  not  doing  their  work  on  time,  and  further  that 
they  were  delayed  by  reason  of  the  architoct's  not  having  fur- 
nished tliera  the  details  as  readily  as  he  should  have  done — but 
all  these  questions  of  delay  by  the  architect's  not  furnishing  de- 
tails, by  the  plumbers  not  doing  their  work  on  time,  and  the 
question  regarding  the  plastering,  etc.,  were  disputed  facts, 
which  were  submitted  to  the  jury.  The  plumber  who  did  the 
work  and  the  architect  flatly  contradicted  the  assertions  made 
by  the  witnesses  of  the  defendants.  The  architect  swears  posi- 
tively that  he  did  not  forbid  them  to  proceed  with  the  plastering 
but  that  he  told  them  that  he  would  not  receive  the  plastering 
if  it  was  frozen — that  they  could  put  in  "salamanders"  which 
would  warm  the  rooms,  and  proceed  with  their  work.  Indeed, 
the  contractors  themselves  testified  that  it  would  have  been  possi- 
ble to  warm  the  rooms  with  "salamanders"  so  that  the  work  could 
have  proceeded  with  safety.  Then,  according  *^^*  to  their  own 
testimfjoy,  the  greater  part  of  the  delay  was  caused  by  the  fail- 
ure of  their  subcontractors  to  furnish  them  the  rock  for  the 
foundation  and  the  millwork.  Mr.  Sage,  one  of  the  contractors, 
testifies  on  page  8:  "The  principal  cause  was  in  getting  in  the 
foundation.  It  was  almost  impossible  to  get  the  stone  there. 
The  next  cause  after  the  etone  was  the  weather." 

Ab  we  have  already  seen,  their  failure  to  get  the  stone  there, 
and  the  millwork,  and  the  inclmnenoy  of  the  weather  were  mat- 
ters which  they  could  not  plead  in  this  action.     The  jury,  hav- 
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ing  heard  all  the  testiimony,  and  havinig  ccnsidered  it  under 
proper  instructions  from  tlie  court,  must  be  presumed  to  liave 
reached  the  icorreot  conclusion  as  to  the  amount  of  damages 
which  should  be  awarded  under  the  contract. 
The  judgment  will,  therefore,  be  affirmed. 

Hoyt,  C.  J.,  and  Anders,  Scott,  and  Gordon,  JJ.,  concur. 

BUILDING  ClONTRACTS— DEaLu4.Y  IN  iCOMPDETlON— PEN- 
ALTY OR  LIQUIDATEID  DAMAGES.— Where,  from  the  nature  of  a 
contract,  the  damages  cannot  be  calculated  with  any  degree  of  cer- 
tainty, a  stipulated  sura  will  usually  be  held  to  be  liquidated  damages 
when  so  designated  in  the  contract:  Hennesisy  v.  Metzger,  152  IIU 
505;  43  Am.  St.  Kep.  267,  and  note,  fiee,  also,  the  extended  note  to 
WiUiams  v.  Vance,  30  Am.  Rep.  28. 


Donohoe  Kelly  Banking  Company  v.  Puqet  Sound 
Savings  Bank. 

[13  Washingto.v,  407.] 

NEGOTIABLB  INISTRUMBNTS— LIABILITY  FROM  IN- 
DORSEMENT BEIt^ORE  DEiLIVElRY.— A  person,  other  than  the 
payee,  who  writes  Jiis  name  on  the  back  of  a  note  after  its  execution 
and  before  delivery,  is  prima  facie  liable  thereon  as  a  Joint  maker. 

Domvorth  &  Howe  and  J.  G.  Barnes,  for  the  appellants. 

Bausmain,  Kelleher  &  Emory  and  Oox,  Cotton,  Teal  &  Minor, 
for  the  respondent. 

'*<>''  DUNBAE,  J.  On  August  2,  1893,  the  plaintiff,  re- 
spondent in  this  case,  the  Donohoe  Kelly  Banking  "****  Com- 
pany of  CaHfomia,  wrote  to  the  defendant  bank,  asking  for  a 
note  of  five  thousand  dollars  to  take  up  a  certifioate  of  deposit 
which  the  plaintiff  then  held  against  the  defendant  bank.  The 
reference  in  the  letter  to  the  note  was  as  follows:  "In  view  of 
the  temporary  extension  we  are  compelled  to  grant  you  in  the 
matter  of  the  loan  of  five  thousand  dollars,  please  supply  us  with 
security  at  once,  in  the  form  of  a  promissory  note  issued  by  the 
bank  and  indorsed  by  the  directors  and  made  payable,  say  one  day 
after  date." 

In  accordance  with  tliis  request,  an  ordinary  promissory  note 
for  five  thousand  dollars  was  drawn  up  in  favor  of  the  respondent 
bank,  signed  by  the  Puget  Sound  Savings  "Bank,  the  defendant, 
and  indorsed  by  A.  H.  Jose,  W.  D.  Perkins,  H.  S.  Martin,  Julius 
Horton,  and  J.  Loring  Whittington.  The  note  was  dated  at 
Seattle,  August  7,  1893,  and  was  made  payable  in  Seattle  at  the 
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Puget  Sound  Savings  Bank.  Th€  note  was  indorsed  as  afore- 
said after  its  execution  and  before  it  became  due,  was  retained 
by  the  officers  of  the  bank,  -who  cure  the  indorsers  mentioned 
above,  until  the  eighth  day  of  August,  and  was  then  mailed  to 
the  respondent  at  San  Francisoo.  In  the  cooirse  of  time,  suit 
was  brought  against  the  bank  and  the  indorsers  to  recover  the 
amount  specified  in  the  note.  Judgment  was  obtained  against 
the  defendants  in  the  court  below,  from  which  judgment  Hor- 
ton  and  Whittington  appealed  to  this  court  It  may  be  said  that 
upon  the  close  of  the  testimony  the  court  instructed  the  jury 
to  find  a  verdict  for  the  plaintiff. 

The  pertinent  question  in  this  cose  is.  What  is  "the  liability 
aseuoned  by  a  third  person,  or  a  person  other  than  the  payee, 
who  writes  has  name  on  the  back  of  a  promissory  note  after  its 
execution  by  the  maker  and  '*^**  before  the  delivery  to  the 
payee?  It  is  conceded  by  the  aippellants  that  the  weight  of  au- 
thority is,  that  in  the  absence  of  special  agreement,  the  law  will 
imply  an  undertaking  as  maker,  but  they  claim  that  the  weight 
of  reason  is  in  favor  of  the  liability  as  indorser.  And  it  is  also 
claimed  by  the  appellants  that  the  text-writers  are  uniform  in 
support  of  this  proposition.  It  may  be  said,  however,  in  answer 
to  this,  that  it  is  the  adjudication  by  courts,  rather  than  the  per- 
sonal opinion  of  text-writers,  which  settles  the  law  in  regard  to 
questions  of  this  kind.  The  text-writers,  however,  we  find  upon 
en  examination,  are  not  unifoirm  in  holding  the  liability  of  a 
signer  of  this  kind  to  be  that  of  «Ln  indorser.  It  is  true  that 
Mr.  Daniels,  in  his  work  on  Negotiable  Instruments,  section  714, 
states  that  his  own  view  is,  that  the  party  who  puts  his  name 
on  the  back  of  a  negotiable  note  before  it  is  indorsed  by  the 
payee  should  be  presumed  to  be  a  first  indorser.  But  t^e  idea 
of  Mr.  Tiedeman,  in  his  work  on  Commercial  Paper,  section 
271,  is  that  the  liability  is  that  of  a  guarantor;  while  Edwards 
on  Promissory  Notes  inclines  to  the  rule  enunciated  by  the  su- 
preme court  of  the  United  States  in  Key  v.  Simpson,  22  How. 
341,  viz.,  that  the  liability  is  that  of  a  joint  maker;  and  Ran- 
dolph on  Commercial  Paper,  section  831,  says,  in  discussing 
this  question:  "The  view  which  finds  most  support  is  probably 
that  which  holds  the  indorsoment  of  a  negotiable  note  by  a 
stranger  before  or  at  the  time  of  its  delivery  to  the  payee  to  be 
prima  facie  an  original  undertaking  as  joint  maker,  with  an 
implied  liability  as  such  to  the  payee  and  all  holdon  for  value.** 

Mr.  Daniels  seeans  to  think  that  the  elTpct  of  the  court's 
holding  the  parties  liable  as  joint  makers  has  been  to  mystifj 
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the  law  and  make  its  administration  '*^^  uncertain.  It  seems  to 
us,  however,  that  such  a  holding  would  tend  to  simplify  the  ad- 
ministration of  the  law  and  make  certain  the  liability. 

The  confusion  growing  out  of  an  attempt  to  determine  the  lia- 
bility to  be  other  than  that  of  a  joint  maker  is  dcm^onstrated  by 
the  fact  that  the  New  York,  Pennsylvania,  Tenneissee,  Ala- 
bama, Indiana,  Mssissippi,  Wisconsin,  and  Oregon  courts  have 
held  in  aicco»rdance  with  the  theory  announced  by  Mr.  Daniels, 
viz.,  that  such  signers  were  first  indorsers;  while  California,  Illi- 
nois, Kansas,  Kentucky,  Nebraska,  and  Nevada  reflect  the  idea 
enunciated  by  Mr.  Tiedeman,  that  their  liability  is  that  of  a  guar- 
antor. On  the  othea*  hand,  the  courts  of  Vermont,  Massachus- 
etts, New  Jersey,  Missouri,  Maryland,  New  Hampshire,  Michi- 
gan, Virginia,  Colorado,  Wisconsin,  Texas,  Utah,  Ohio,  Ehode 
Island,  Louisiana,  Minnesota,  North  Carolina,  South  Carolina, 
and  the  supreme  court  of  the  United  States  have  decided  square- 
ly that  the  liability  of  a  person,  other  than  the  payee,  who  signs 
the  note  on  its  back  before  it  is  due  is  that  of  a  joint  maker. 
The  reasons  for  these  respective  decisions  are  so  multifarious  and 
ihave  been  so  often  retpeated  that  it  would  serve  no  good  pur- 
pose to  indulge  in  an  analysis  of  them  here.  But  we  are  satis- 
fied with  the  reasoning  of  the  courts  last  mentioned,  and  hold 
with  them  that  prima  facie,  at  least,  the  liability  in  such  case  is 
that  of  a  joint  maker. 

We  do  not  think,  however,  that  the  decision  of  this  proposition 
was  really  necessary  in  this  case,  for  the  whole  circumstances 
of  the  case  ghow  so  plainly  that  it  was  neither  the  intention  of 
the  plaintiff  or  the  defendants  that  the  defendant  indorsers  (and 
we  use  this  word  "indorser"  simply  to  distinguish  those  who 
signed  on  the  back  of  the  note  from  those  who  signed  ^^^  at  the 
bottom)  intended  that  their  liability  should  be  other  than  that 
of  the  liability  of  a  maker,  and  that  they  waived  their  rights  as 
indorsers  or  guarantors. 

The  circumstances  surrounding  the  request  for  and  the  execu- 
tion of  this  note  make  it  absolutely  impossible  that  the  inten- 
tion on  either  side  was  that  the  indorsers  should  have  a  right  to 
demand  and  notice.  Here  was  a  note  executed  in  Seattle  in 
favor  of  a  party  who  lived  in  San  Francisco,  one  thousand  miles 
away,  and  made  payable  one  day  after  date;  and  the  court  will 
take  judicial  notice  that  if  it  had  been  mailed  on  the  day  it  was 
executed  it  would  have  been  a  physical  impossibility  for  it  to  have 
been  delivered  in  San  Francisco  before  it  was  due,  much  less  to 
have  been  returned  to  Seattle  and  notice  served  upon  the  in- 
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dorsere  before  ita  maturity.  And  the  canon  of  intearpretation, 
invoked  by  the  appellants  and  which  waa  announced  in  the 
case  of  Rey  v.  Simpson,  22  How.  341,  that  "the  interpretation  of 
the  contract  ought  in  every  case  to  be  such  as  will  carry  into 
effect  the  intention  of  the  parties,"  when  applied  to  this  case, 
precludes  the  appellants  from  the  benefit  of  the  defense  which 
they  claim;  for  the  idea  that  they  could  intend  that  their  liabil- 
ity depended  upon  notice  and  demand  after  maturity  under  the 
circumstances  of  this  case  is  so  absolutely  contradicted  by  tlie 
circumstances  themselves,  that  we  are  at  a  loss  to  know  how 
to  discuss  the  proposition. 

We  do  not  think  there  is  any  merit  in  any  of  the  contentions 
of  the  appellants,  and  the  judgment  will  therefore  be  af- 
firmed. 

Hoyt,  C.  J.,  and  Anders,  Scott,  and  Gordon,  JJ.,  concur. 

ON   PETITION  FOR    REHEARTNQ. 

PER  CURIAM.  The  attention  of  the  court  is  called  ***  by 
the  petition  for  rehearing  in  this  case  to  the  fact  that  the  ap- 
pellants alleged  as  error  the  assessment  of  the  amount  of  re- 
covery, the  same  being  too  large.  In  the  interest  of  the  dis- 
cussion of  the  main  question  involved  in  this  case,  this  mutter 
was  overlooked.  It  is  claimed  by  the  appellants  that  the  ver- 
dict exceeded  the  amount  due  on  the  note  by  thirty-seven  dol- 
lars and  fifty-one  cents.  As  this  claim  was  made  in  the  brief 
of  the  appellants,  and  not  controverted  by  the  brief  of  the  re- 
spondent, we  will  treat  it  as  an  accepted  fact,  without  entering 
into  a  computation  of  the  interest  due  on  the  note  sued  on. 
The  original  opinion  will,  therefore,  be  modified  to  the  extent 
that  the  judgment  will  be  affirmed  upon  the  remittance  by  the 
respondent  of  thirty-seven  dollars  and  fifty-one  cents. 

NEr.OTTARLE  INRTR^ME^'TS— LTABITvITY  FROM  INDORSE- 
MENT  BEFORE  DELIVERY.— Persons  Indoreinf^a  nejtollalilelngtni- 
inent  I)ofore  delivery  must  be  roRarded  ns  joint  makers:  Bank  v. 
Jeffpfson,  92  Tenn.  fS.T7:  38  Am.  St  Rej).  100.  and  note.  A  third  por- 
«on  who  IndonwB  his  nam©  upon  a  note  In  blank  at  the  time  it  Is 
executed  and  before  delivery,  l«,  a8  to  a  subsequent  bona  flde  holder 
for  value,  liable  thereon  as  a  joint  maker:  Salisbury  v.  First  Nat. 
Bank.  87  Neb.  872:  40  Am.  St.  Rep.  527.  and  note.  See.  also,  ihe 
notes  to  Temple  v.  Baker.  11  Am.  St.  Rep.  931:  Adrian  ▼.  McCaskllU 
14  Am.  St.  Bep.  794,  and  Jones  r.  Goodwin.  2  Am.  Rep.  475. 
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Benedict  v.  Schmieg. 

[13  Washington,  476.] 

NEGOTIABLE  INSTRUMENTS— JOINT  AND  SEVERAL, 
NOTES— PRESENTMENT— To  bind  an  indorser  of  a  note  joint  and 
several  in  form,  presentment  for  payment  must  be  made  to  all  the 
makers. 

NEGOTIABLE  INSTRUMENTS.- NOTICE  OF  PROTEST  of 
a  note  to  an  indorser  residing  in  the  same  city  as  the  maker,  by  mail- 
ing such  notice  to  him  withiout  giving  the  street  and  numljer  of  his 
place  of  business  or  his  residence,  is  not  equivalent  to  personal 
service. 

A.  E.  Jones,  for  the  appellant. 
Condon  &  Wright,  for  the  respondent. 

*'"''  HOYT,  C.  J.  Appellant  was  sued  as  an  indorser  of  a 
note  joint  and  several  in  form,  signed  by  two  makers.  The 
undisputed  proof  showed  that  no  demand  for  payment  *'^^  had 
•been  made  upon  one  of  the  makers  at  the  timel  noti'CJe  of  dis- 
honor was  sought  to  he  given  to  the  indorser.  It  further  ap- 
peared that  all  the  parties  to  the  note  lived  in  the  city  of 
Seattle;  that  the  appellant  had  a  place  of  business  therein,  well 
known  to  the  bank  with  which  the  note  was  left  for  coDection; 
that  no  attempt  was  made  by  said  bank,  acting  for  the  owner  of 
the  note,  or  by  anyone  else,  to  serve  personally  npou  the  appel- 
lant notice  of  the  dishonor  of  the  note.  The  only  attempt  to 
give  sueb  notice  was  to  deposit  it  in  the  postoffice  directed  to 
the  appellant  at  Seattle,  without  giving  as  a  part  of  such  di- 
rection the  street  or  number  in  said  city  to  which  it  should  be 
delivered.  For  the  reason  that  it  appeared  from  these  undis- 
puted facts  that  the  necessary  steps  had  not  been  taken  to 
charge  the  appellant  as  an  indorser  of  the  note,  he,  at  the 
close  of  the  testimony,  moved  the  court  for  a  judgment  in  his 
favor.  This  motion  was  denied,  and  the  cause  submitted  to  the 
jury  under  instructions  which  authorized  a  verdict  for  the  plain- 
tiff, if  it  was  found  among  other  facts  that  presentment  for  pay- 
ment to  one  of  the  makers  was  made  upon  the  day  the  note  fell 
due,  and  that  notice  of  dishonor  was  deposited  in  the  postoffice 
addressed  to  the  indorser  so  that,  in  the  ordinary  course,  it  should 
have  reached,  him  on  the  day  that  the  note  was  dishonored,  or 
the  day  after.  The  verdict  was  for  the  plaintiff,  and  judgment 
was  duly  entered  thereon. 

If  presentment  to  each  of  the  makers  of  a  joint  and  several 
promissory  note  was  necessary,  or  if  the  deposit  in  the  postoffice 
of  a  notice  of  dishonor,  directed  generally  to  the  indorser  living 
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in  the  same  city  was  insufficient,  the  judgment  must  he  reversed; 
and  if  the  judgment  is  reversed  for  either  of  these  reasons,  the 
action  should  be  dismissed  as  to  appellant,  unless,  '*''®  by  some 
affirmative  action  on  his  part  shown  by  the  proofs,  he  had  anade 
himself  liable  to  pay  the  note. 

There  was  some  testimony  tending  to  show  that,  at  the  time 
the  note  was  discounted,  he  said  that  he  would  see  it  paid,  but 
there  was  nothing  tending  to  show  that  at  any  time  after  it  be- 
came due  he  made  any  promise  in  relation  to  its  pa}'anent.  Any 
statement  that  he  may  have  made  at  the  time  he  discounted  the 
note,  which  did  not  amount  to  £in  express  waiver  of  demand 
and  notice,  could  add  nothing  to  the  contract  which  he  entered 
into  by  indorsing  it.  That  the  note  must  be  presented  to  each 
of  the  "joint"  makers  in  order  that  an  iudorscu:  may  be  cliarged, 
is  conceded  by  the  respondent,  but  it  is  claimed  that  present- 
ment to  one  of  the  makers  of  a  note  joint  and  several  in  form 
is  sufficient  The  ground  of  this  contention  is,  that  the  holder 
of  such  a  note  may,  at  his  option,  treat  it  as  tlie  several  note  of 
any  one  of  the  makers;  that  the  indorsement  must  be  presumed 
to  have  been  made  in  view  of  this  right,  and  that  for  that  reason 
the  holder  would  bind  the  indorser  by  presenting  it  to  any  one 
of  the  makers  whose  several  note  he  saw  fit  to  consider  it.  It 
is  doubtful  whether  the  single  contract  of  the  indorser  can  be 
divided  so  as  to  in  fact  constitute  as  many  separate  contracts 
as  there  are  makers  to  the  note.  It  would  be  more  reasonable 
to  presume  that  the  contract  of  indorsement  was  in  reference  to 
the  note  as  an  entirety,  and  was  made  upon  the  credit  of  all  of  the 
makers,  and  that  the  right  of  the  holder  to  enforce  it  as  the  sev- 
eral contract  of  cne  of  thom  does  not  include  the  right  to  divide 
the'  single  contract  of  the  indorser.  It  is  suggested  that  by 
reason  of  dilTerent  places  of  residence  it  is  frequently  impossible 
to  present  the  note  for  payment  to  each  of  the  several  makers 
on  the  day  the  note  becomes  due.  But  this  objection  *®®  ap- 
plies as  well  to  joint  makers  as  to  those  joint  and  several.  If 
the  makers  are  so  situated  that  it  is  not  reasonable  to  require 
a  presentment  to  each  of  them,  that  fact  will  excuse  such  present- 
ment. 

The  respondent  has  cited  but  one  case  which  fully  sustains 
his  contention,  that  of  Harris  v.  Clark,  10  Ohio,  5,  and  the  rea- 
soning of  the  court  in  that  was  upon  grounds  conceded  to  be  un- 
tenable. The  reason  there  given  why  a  presentment  to  one 
maker  was  sufficient  was,  that  by  signing  the  note  together  the 
several  makers  constituted  themselves,  so  far  as  the  making  of  the 
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note  was  cancerned,  partners,  and  for  tliat  reason  service  upon 
one,  under  Avell-settled  general  rules,  was  a  service  upon  all. 

Eespondent  also  cites  some  of  the  text- writers,  but,  with  the 
single  exception  of  Judge  Story,  there  is  no  attempt  by  any  of 
them  to  give  any  reason  for  their  claim  that  presentment  to  one 
of  several  makers  should  be  sufficient,  and  eyen  that  distin- 
guished author  and  jurist  does  no  more  than  refer  to  the  case 
above  cited,  and  say  that,  though  the  decision  therein  could 
not  be  sustained  upon  the  ground  stated  in  the  opinion,  it 
anight  be  upon  the  theory  that  it  was  only  necessary  to  make 
presentment  to  one  of  the  makers  of  a  note  joint  and  several 
in  form. 

The  appellant  cites  a  large  number  of  cases  tending  to  estab- 
lish the  rule  that  presentiment  to  each  of  the  makers  is  "neces- 
sary. The  respondent  claims  that  but  one  of  these  is  in  point, 
for  the  reason  that  it  does  not  appear  that  the  notes  which  were 
under  consideration  were  joint  and  several  in  form.  As  to 
some  of  them  this  is  no  doubt  true,  but  the  fact  that  in  none 
was  there  any  statement  that  tended  to  show  that  there  was  any 
difference  in  the  presentment  necessary  to  charge  an  indorser  by 
reason  of  the  "joint"  or  "joint  and  '*^^  several"  form  of  the  note 
showed  that  no  distinction  on  that  account  was  recognized.  In 
many  of  the  cases  in  which  from  the  facts  it  appears  that  the 
note  was  joint  and  several  in  form,  the  court  speaks  of  the 
makers  as  "joint,"  from  which  it  is  clea.r  that  by  the  use  of  the 
•word  "joint"  it  was  not  intended  to  refer  to  the  nature  of  the 
liability  of  such  makers,  but  only  as  to  the  fact  that  they  had 
joined  in  making  the  note.  And  from  a  careful  reading  of  the 
opinions  in  other  cases  it  is  probable  that  the  word  "joint"  was 
used  in  the  same  sense.  Hence  much  force  is  taken  from  the  ar- 
gument to  the  effect  that  none  of  the  cases  which  speak  of 
"joint"  makers  and  hold  that  presentment  must  be  made  to  all 
of  them  are  to  be  taken  as  ajithority  in  favor  of  the  contention  oi 
appellant 

It  is  conceded  that  in  the  case  of  Shutts  v.  Fingar,  100  N. 
Y.  539,  53  Am.  Eep.  231,  the  court  was  considering  a  note  joint 
and  several  in  form  and  that  the  decision  fully  supports  the  con- 
tention of  the  appellant. 

The  case  of  Union  Bank  v.  Willis,  8  Met.  504,  41  Am.  Dec. 
541,  not  cited  in  the  brief  of  appellant,  is  also  directly  in  point. 
The  principal  question  decided  was  as  to  whether  one  of  the 
parties  to  the  note  was  a  maker  or  indorser;  the  court  held  that 
he  was  a  maker;  that  he  was  one  of  the  joint  and  several  makers. 
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and  further  held  that,  for  the  reason  that  no  presentment  had 
been  made  to  him,  the  indorsers  were  discharged.  The  opinion 
concludes  as  follows:  "To  apply  the  law  to  the  facts  as  proved  in 
the  case  before  us,  Thompson  and  Mirick  &  Co.  stand  in  the  re- 
lation of  joint  and  several  promisors.  Payment  of  the  note  was 
demanded  of  Thompson,  but  not  of  Mirick  &  Co.  The  defend- 
ant is  an  indorser,  liable  only  upon  legal  notice  of  a  demand  upon 
the  promisors  "*****  and  a  refusal  by  them  to  pay  the  note;  and  we 
are  of  opinion  that  he  has  a  right  to  avail  himself  of  this  ne- 
glect to  make  demand  on  Mirick  &  Co.,  to  discharge  himself  from 
liis  liability  as  indorser.'* 

Other  cases  might  be  cited  which  either  expressly  or  by  neces- 
sary intendment  establish  the  rule  contended  for  by  appellant; 
but  in  view  of  the  fact  that  but  a  angle  case  has  been  found  ex- 
pressly holding  to  the  contrary,  and  of  the  fact  that  the  reason- 
ing of  that  case  has  been  criticised  by  every  court  which  has  re- 
ferred to  it,  -we  do  not  think  it  necessary  to  cite  them.  It  is 
true  that  respondent  claims  that  the  case  of  McClelland  v. 
Bishop,  42  Ohio  St.  113,  aflirms  that  of  Harris  v.  Clark,  10  Ohio, 
5;  but  an  examination  will  show  that  the  language  relied  upon 
■was  qualified,  and  was  only  oised  by  way  of  argumeut  upon  a 
point  not  necessary  to  the  decision  of  the  case.  So  that  the 
rule  in  Ohio  must  be  held  to  depend  upon  the  single  case  of 
Harris  v.  Clark,  10  Ohio,  5.  And  that  one  has  been  in  some  do- 
gree  discredited  by  the  case  of  Greenough  v.  Snicad,  3  Ohio  St. 
415.  In  this  case,  the  question,  as  in  the  Massachusetts  case 
above  dted,  was  as  to  whether  one  of  the  parties  to  the  note  was 
a  maker  or  an  indorser,  end  the  court,  by  one  of  tlio  ablest  jur- 
ists that  ever  graced  the  bench  of  tliat  or  any  other  state,  Rufus 
P.  Ranney,  at  considerable  length  discussed  that  question  for 
the  purpose  of  showing  that  he  was  an  indorsor,  and  that  no  pre- 
sentment to  him  was  necessary  to  charge  the  defendant  who  was 
also  an  indorser.  Such  discussion  would  have  been  entirely  un- 
necessary, if  the  court  had  been  content  to  rely  upon  the  law  aa 
announced  in  the  case  of  Harris  v.  Clark.  10  Ohio,  5.  Under  the 
law  thus  announced,  no  presentment  to  Greenough  would  have 
been  necessary,  for  the  form  of  the  note  which  is  set  out  in  the 
opinion  shows  that,  if  he  was  ****  a  maker,  he  was  jointly  and 
severally  liable  with  the  other  maker.  The  form  of  the  note 
was  identical  with  that  of  the  one  indorsed  by  the  appellant,  and 
was  clearly  such  that  those  who  signed  it  became  liable  jointly 
•nd  severally  and  not  nLmply  jointly.  From  the  fnct  that  such 
was  the  fonn  of  this  note,  the  language  of  the  court  hereinafter 
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Bet  out  furnislies  a  good  example  of  the  practice  hereinLefore 
referred  to  to  speak  of  the  joint  makers  of  a  note,  not  with  refer- 
ence to  the  character  of  their  liability,  but  as  to  their  having 
joined  in  its  execution.  The  court  having,  after  a  full  discussion, 
come  to  the  conclusion  that  Greenough  was  an  indorser,  and  not 
a  maker,  of  the  note,  proceeded  as  follows:  "This  view  of  the 
subject  makes  it  unnecessary  to  pass  upon  the  question  made,  as 
to  the  sufficiency  of  the  demand.  It  may  not  be  improper,  how- 
ever, to  say  that  if  Greenough  could  be  treated  as  a  joint  maker, 
we  should  be  of  the  opinion  that  the  demand  made,  or  rather  the 
excuse  for  not  making  a  demand,  would  be  insufficient  to  charge 
the  indorsers.  The  question  is  not  covered  by  the  case  of  Harris 
V.  Clark,  10  Ohio,  5,  and  we  feel  no  hesitation  in  saying  that  the 
rule  there  adopted  should  be  confined  to  the  precise  state  of  facta 
upon  which  the  decision  was  made.  A  demand  upon  one  of  sev- 
eral partners  in  business  is  clearly  sufficient,  and  the  court,  in 
that  case,  considered  the  several  "makers  of  a  joint  and  several 
promissory  note  in  the  light  of  partners  in  that  particular  tran- 
saction." But,  assuredly,  the  principle  could  have  no  applica- 
tion after  the  death  of  one  of  the  parties  had  terminated  the 
implied  agency  of  the  survivor;  and  it  could  not  be  deemed  due 
diligence  in  the  holder  to  present  the  note  at  the  residence  of  the 
deceased  partner,  when  the  survivor  was  within  his  reach." 

On  the  whole,  the  weight  of  authority  is  so  strongly  in  favor 
of  the  rule  that  presentment  to  all  of  the  ^^'*  makers  must  be 
made,  not  only  when  the  note  is  joint  in  form,  but  also  when  it 
is  joint  and  several,  that  we  feel  compelled  to  adopt  it. 

It  is  conceded  by  respondent  that  all  of  the  older  cases  uphold 
the  doctrine  that  service  of  notice  of  protest  cannot  be  mad»  by 
mail  where  the  parties  to  whom  the  notice  was  to  be  given  and 
the  makers  reside  in  the  same  city;  but  it  is  claimed  that  since  the 
inauguration  of  the  carrier  system  in  the  larger  cities  a  new  rule 
has  grown  up  as  to  the  service  of  notice  in  such  cities,  and  some 
authorities  are  cited  in  support  of  this  claim.  They  seem  to  be 
founded  upon  sound  reason,  but  it  is  not  necessary  that  we  should 
now  determine  as  to  whether  or  not  the  old  rule  has  been 
changed  by  these  modem  conditions.  If  service  by  mail  in  such 
cities  is  sufficient,  it  is  for  the  reason  that  it  is  the  duty  of  the 
postoffice  officials  to  deliver  it  at  the  place  of  business  or  the,  res- 
idence of  the  person  to  be  notified,  so  that  it  will  be  received  by 
him  in  due  course  at  such  a  time  as  would  make  it  sufficient  if 
then  personally  served. 

But  the  notice  in  this  ease  was  not  bo  directed  as  to  make  it 
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the  duty  of  the  employ^  in  the  postoffice  at  Seattle  to  so  de- 
liver it.  It  is  true  that  some  testimony  was  introduced  tending 
to  show  that  a  notice  directed  as  this  one  was  would  in  due  course 
have  been  delivered  the  day  it  was  deposited  in  the  office,  or  the 
succeeding  day,  but  the  duty  to  so  deliver  it  was  not  so  clecorly 
shown  that  the  appellant  could  be  thereby  deprived  of  his  right 
to  have  a  proper  service  made  upon  him.  It  is  a  regulation  or 
custom  of  the  postoffice  department  to  require  letters  designed 
to  be  delivered  by  carrier  to  be  directed  to  the  street  and  number 
to  which  they  are  to  be  delivered,  and,  in  the  absence  of  such 
direction,  letters  are  not  sure  of  being  placed  in  *®'  the  hands  of 
the  carriers,  but  may  instead  go  into  the  general  delivery  boxea 
of  the  office.  Hence,  it  was  not  so  clearly  the  duty  of  the  post- 
office  officials  to  deliver  a  letter  directed  as  was  the  one  which 
contained  this  notice  at  the  place  of  business  of  the  appellant  as 
to  make  the  mailing  of  it  equivalent  to  personal  service. 

The  judgment  must  be  reversed  and  the  cause  remanded  with 
instructions  to  dismiss  the  action  as  to  the  appellant. 

Dunbar,  Anders,  and  Gordon,  JJ.,  concur. 

Scott,  J.,  dissents. 

NEGOTIABLE  INSTRUMENT  —  JOINT  NOTES  —  PRESENT- 
MENT.—Demand  of  payment  on  a  promissory  note  executed  by  sev- 
eral makers,  not  i>artner«,  must  he  made  on  all  in  order  to  chnrse 
an  Indorser:  Union  Bank  v.  Willis,  8  Met  504;  41  Am.  Dec.  541; 
Shutts  T.  Flnpar.  100  N.  Y.  539;  53  Am.  Rep.  231.  See,  alKO,  the  note 
ID  Berjf  V.  Abbott,  &i  Am.  Rep.  161. 

NEGOTIABLE  INSTRUMENTS-NOTICE  OP  PROTEST  BY 
MAII^SUFFICIENCY  OF.— This  question  Is  discussed  In  the  notes 
to  Mea/1  v.  Carnal,  30  Am.  Dec.  553:  Ransom  v.  Mack,  38  Am.  Deo. 
608;  Vljrera  v.  Carlon,  83  Am.  Dec.  570.  Notice  to  a  drawer  should 
be  fully  and  particularly  directed  to  him  at  hla  place  of  residence: 
B«-knitli  V.  Smith,  22  Me.  125;  3S  Am.  I'or.  21Kt.  .and  not.-:  to  the 
mm  effect.  Walker  t.  Stetson,  14  Ohio  St  89;  84  Am.  Dec.  862. 


Pollock  v.  Horit, 

fW  WaJHINOTO!*,  «2«.] 

JUD0MBNT8  AGAINST  LUNATICS  are  neither  rold  norrold- 
abla. 

JUDGMENT  AGAINST  AN  INSANE  SURETY  on  a  forthcom- 
hiff  bond  In  attachment  Is  not  void,  such  surety  not  being  Insane  at 
the  time  that  the  bond  wa«  frlvon. 

JUr)GMKNT8— INSANE  PERSONS— COLLATERAL  AT- 
TAHK.— Mere  IrrcgularlLles  in  procciodln^.  resulting  in  a  judgment 
agalnirt  a  lunatic,  cannot  be  raised  in  a  collateral  attack. 

JUDOI1BNT8  AGAINST  LUNAT1CS.-The  property  of  a  luna- 
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tic  Is  not  exempt  from  the  operation  of  an  execution  issued  on  a 
Judgment  not  fraudulently  or  wrongfully  obtained  against  him,  al- 
though it  was  rendered  after  the  fact  that  he  is  a  lunatic  had  been 
legally  established. 

E.  W.  Taylor,  for  the  appellant. 

A.  C.  Amtfion  and  R.  F.  Laffoon,  for  the  respondents. 

«2T  DUNBAR,  J.  On  the  nineteenth  day  of  November, 
1890,  in  an  attachment  case  of  Wandell  v.  Miller,  the  latter  fur- 
nished an  undertaking  signed  by  W.  Pollock,  the  affidavit  to  the 
bond  showing  that  the  bondsman  was  William  Pollock.  In  Feb- 
ruary, 1892,  William  Pollock  was  adjudged  insane  and  committed 
to  the  Western  *^®  Washington  hospital  for  the  insane,  and  a 
guardian,  Robert  Pollock,  was  duly  appointed.  In  the  case  of 
Wandell  v.  Miller  the  attachment  was  released,  and  judgment 
was  entered  against  Miller  and  his  bondsmen,  including  William 
Pollock,  on  May  20,  1892.  Execution  was  issued  June  18,  1892. 
On  September  10,  1892,  the  real  estate  in  controversy,  being  the 
property  of  Williaan  Pollock,  was  sold.  The  sale  was  afterward 
confirmed,  and  this  action  was  brought  in  April,  1894,  to  set 
aside  the  sale  ^and  to  have  the  judgment  under  which  the  sale 
was  made  declared  null  and  void.  The  cause  was  tried  by  the 
court,  who  found  in  favor  of  the  respondents,  the  defendants  in 
the  action,  and  dismissed  plaintiff's  action.  From  such  judg- 
ment of  dismissal  this  appeal  is  taken. 

It  is  contended  by  the  appellant  that  the  judgment  under 
which  the  property  in  question  was  sold  was  absolutely  void,  for 
the  reason  that  Pollock  was  insane  at  the  time  of  the  rendition  of 
eaid  judgment.  This  contention  cannot  be  sustained  under  the 
authorities.  There  is  no  claim  that  he  was  insane  at  the  time 
the  bond  was  given.  By  giving  the  bond  he  subjected  himself 
to  the  jurisdiction  of  the  court,  and  we  held  in  the  case  of  Park 
V.  Mighell,  3  Wash.  737,  that  the  court  had  jurisdiction  to  render 
judgment  against  the  surety  on  a  forthcoming  bond  in  an  at- 
tachment proceeding  without  notice  to  such  surety.  It  would 
not  have  been  necessary,  then,  to  have  given  Pollock  notice  had 
he  remained  sane,  and  the  rule  of  law  is  in  any  event  that  a 
judgment  is  not  void  when  taken  against  a  lunatic.  Whatever 
may  be  said  of  the  justice  or  injustice  of  this  rule,  the  rule  itself 
is  60  well  established  by  the  authorities  that  it  cannot  b« 
gainsaid. 

620  Ijj  Freeman  on  Judgments,  fourth  edition,  section  158, 
the  author  says:  *^While  an  occasional  difference  of  opinion  man- 
ifests itself  in  regard  to  the  propriety  and  possibility  of  bonding 
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femes  covert  and  infants  by  judicial  proceedings  in  which  they 
were  not  represented  by  some  competent  authority,  no  such  dif- 
ference has  been  made  apparent  in  relation  to  a  more  unfortu- 
nate and  more  defenseless  class  of  persons;  but,  by  a  concurrence 
of  judicial  authority,  lunatics  are  held  to  be  within  the  jurisdic- 
tion of  the  courts.     Judgments   against    them,  it  is  said,  are 

neither  void  nor  voidable The  proper  remedy  in  favor  of 

a  lunatic  being  to  apply  to  chancery  to  restrain  proceedings,  and 
to  compel  plaintiff  to  go  there  for  justice.  In  a  suit  against  a 
lunatic,  the  judgment  is  properly  entered  against  him,  and  not 
against  his  guardian.  A  lunatic  has  capacity  to  appear  in  court 
by  attorney.  The  legal  title  to  his  estate  remains  in  him,  and 
does  not  pass  to  his  guardian":  Citing  a  great  many  cases  to 
sustain  the  text.  See,  also.  Freeman  on  Executions,  sec.  22; 
Withrow  V.  Smithson,  37  "W.  Va.  757.  In  the  last-mentioned 
case,  it  was  decided  that  a  judgment  against  a  person  insane  at 
its  rendition  is  not  for  that  cause  void,  and  is  a  lien  on  land. 

The  judgment,  therefore,  not  being  void,  and  no  appeal  having 
been  taken  from  it,  mere  questions  of  irregularity  in  the  pro- 
ceedings in  that  case  cannot  be  raised  in  this  collateral  attack: 
Belles  V.  Miller,  10  Wash.  259.  Therefore,  we  shall  not  discuss 
the  many  errors  assigned  by  the  appellant,  which  go  to  the  ir- 
regularities of  tlie  former  case. 

The  question,  however,  which  has  given  ns  more  trouble,  is, 
whether  or  not  this  judgment,  having  been  rendered  subsequent 
to  the  establishment  of  William  Pollock's  insanity,  would  have 
the  effect  simply  of  establishing  the  claim  of  the  judgment  cred- 
itor to  be  ***  settled  in  due  course  of  the  administration  of  the 
estate,  under  chapter  15,  title  12,  of  the  Code  of  Procedure,  en- 
titled "Of  the  Guardiansliip  of  Idiots  and  Insane  Persons."  Sec- 
tion 1154  of  that  chapter  provides  tliat  "the  several  superior 
courts  shall  have  power  to  appoint  guardians  to  take  the  care, 
custody,  and  management  of  all  idiots,  insane  persons,  and  all 
who  are  incapable  of  conducting  their  own  affairs  and  of  their 
estates,"  etc  It  is  contended  by  the  appellant  that  this  act,  and 
the  succeeding  section,  would  be  meaningless  if  the  estate  of  the 
ward  could  bo  sold  on  execution.  But  a  penisal  of  the  whole 
chapter,  especially  of  section  1170,  which  soems  to  provide  for 
the  running  of  an  execution  against  the  property  of  a  ward,  leads 
UB  to  conclude  that  it  was  not  the  intention  of  the  legislature  to 
exempt  the  property  of  a  lunatic  from  the  operations  of  an  exe- 
cution flowing  from  a  legal  judgment  It  is  not  to  be  concluded 
that  the  lunatic  or  his  estate  is  without  remedy,  but  the  remedy 
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is  an  action  in  equity  to  set  aside  a  judgment,  if  the  judgment 
has  been  fraudulently  obtained.  If  the  judgment  haa  not  been 
fraudulently  or  "wrongfully  obtained,  then  no  harm  is  worked 
upon  him,  and,  if  it  has,  the  courts  will  set  it  aside. 

The  complaint  in  this  case  failing  to  allege  any  fraud,  and 
none  appearing  in  the  trial  of  the  cause,  we  think  the  ruling  of 
the  court  was  correct,  and  the  judgment  will,  therefore,  be 
ofdrmed. 

Hoyt,  C.  J.,  and  Scott,  Anders,  and  Grordon,  JJ.,  concur. 

JUDGMENT  AGAINST  INSANE  PERSONS.— A  lunatic  properly! 
before  the  court  is  bound  by  acts  done  by  matter  of  record,  as  fines, 
recoveries,  judgments,  and  the  lilce:  Maloney  v.  Dewey,  127  111.  395; 
11  Am.  St.  Rep.  131,  and  note.  A  judgment  may,  by  common  law,  be 
rendered  against  one  non  compos  mentis  upon  contracts  or  liabilities 
by  which  he  is  legally  bound:  King  v.  Robinson,  33  Me.  114;  54  Am. 
Dec.  614.  A  judgment  against  a  lunatic  on  process  served  on  him 
alone,  though  erroneous,  is  not  void:  Allison  y,  Taylor,  6  Dana,  87; 
82  Am.  Dec.  68,  and  note. 
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FRAUD,  ACTION,  WHEN  DEEMED  TO  BB  FOR-STATUTB 
OF  LIMITATIONS.— If  a  person  agrees  not  to  manufacture  or  sell  a 
Bpecified  medicine,  and,  in  violation  of  his  agreement,  does  manufac- 
ture and  sell  it  under  another  name,  concealing  the  fact  that  it  is  the 
same  medicine,  he  is  guilty  of  a  fraud,  and  a  suit  to  enjoin  a  further 
violation  of  his  contract,  and  to  recover  for  the  fraudulent  breach 
thereof,  may  be  commenced  within  three  years  after  the  discovery 
by  the  plaintiff  of  such  breach. 

CONTRACT  IN  RESTRAINT  OF  TRADE  NOT  LIMITED  AS 
TO  TIME.— If  the  statute  autborizes  the  seller  of  a  business  to  agree 
with  the  purchaser  not  to  carry  on  a  similar  business  so  long  as  the 
purchaser  or  his  successor  in  interest  carries  on  a  like  business,  a 
contract  which,  on  Its  face,  is  not  limited  in  time,  is  not  wholly  void, 
but  is  enforceable  to  the  extent  that  it  does  not  transcend  the  permis- 
sive clause  of  the  statute. 

A  CONTRACT  NOT  TO  MANUFACTURE  NOR  SBTyL  A  DES- 
IGNATED BUYERS  is  broken  by  the  sale  of  the  same  bitters  under 
another  name,  especially  if  the  vendor  represents  to  his  customers 
that  the  l>ltter8  which  he  manufactures  and  sells  are  suiKirlor  to  the 
bitters  which  he  had  thus  sold  the  right  to  majiufacture  and  sell. 

THE  MEASURE  OF  DAMAGES  FOR  MANUFACTURING 
AND  SELLING  A  MEDICAL  CO.MPOUND  which  the  defendant 
had  a>.'n*cHl  not  to  manufacture  nor  sell  Is  not  the  profits  which  the 
defendatit  has  realized  In  violation  of  his  agreement,  but  the  value  of 
the  buirinewi  loRt  to  the  plaintiff  thereby.  The  profit  made  by  the 
defendnnt  may  be  considered  In  evidence.  If  it  should  be  shown  to 
correspond  In  whole  or  in  i>art  with  the  loss  of  the  plaintiff. 

D.  E.  Alexander  and  Albert  M.  Johnson,  for  the  appellant 

Armstrong  &  Bruner,  for  the  respondent. 

*«»  BRITT,  C.     Action  begun  October  4,  1892,  to  enjoin  the 
TioUtion  of  a  contract,  and   to   recover  damages  for  ^^^  th» 

(TO) 
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fraudulent  breach  thereof.  The  following  facts,  among  others, 
were  alleged  by  plaintiff  and  found  by  the  court  below;  Defendant 
owned  a  liquid  compound  known  as  "Robert's  Kidney  and  Liver 
Bitters"  and  the  formula  for  the  manufacture  thereof,  and  the 
goodwill  of  the  business  of  making  and  vending  the  same;  on 
January  7,  1884,  while  engaged  in  such  business  at  the  county 
of  Sacramento,  and  having  then  a  large  sale  of  such  bitters  in 
said^  county  and  throughout  this  state,  the  defendant  made  a  bill 
of  sale  to  one  Lee,  by  the  terms  of  which  he  sold  and  transferred 
to  Lee  all  right,  title,  and  goodwill  of  the  said  bitters  theretofore 
manufactured  by  him;  also  the  receipt  for  manufacturing  the 
same;  and  all  labels,  printing  matter,  boxes,  etc.,  pertaining  to 
the  manufacture  thereof.  The  instrument  concluded  as  follows: 
"And  I  furthermore  agree  not  to  manufacture  or  sell  any  of  said 
Robert's  Kidney  and  Liver  Bitters  in  tliis  county.  J.  J. 
Spieker."  Said  Lee  was  the  agent  of  plaintiff  in  this  transaction 
and  on  the  following  day,  January  8,  1884,  he  assigned  to  plain- 
tiff the  property  and  rights  acquired  by  him  under  said  instru- 
ment of  January  7th.  Thenceforward  the  plaintiff  manufac- 
tured and  sold  said  bitters,  and  is  yet  so  engaged. 

About  February  5,  1884,  defendant,  with  intent  to  injure 
plaintiff's  business,  combined  and  conspired  with  one  T.  M.  Lash 
to  manufacture  and  sell  the  same  bitters  under  the  name  of 
"Lash's  Kidney  and  Liver  Bitters,"  and  thereafter  for  several 
years  such  combination,  first  -under  the  style  of  T.  M.  Lash  & 
Co.,  and  later  under  that  of  Lash's  Bitters  Company,  manufac- 
tured and  sold  such  bitters  in  said  county  and  throughout  the 
state;  defendant  then  dissolved  his  connection  with  Lash,  but, 
under  the  style  of  Lash's  Bitters  Company,  continued,  until  the 
time  of  the  commencement  of  this  action,  the  same  business  of 
making  and  selling  Robert's  Kidney  and  Liver  Bitters  by  the 
name  of  Trash's  Kidney  and  Liver  Bitters.  Defendant  fraud- 
Tilently  concealed  from  plaintiff  the  fact  of  his  interest  in  the 
business  of  T.  M.  Lash  &  Co.  and  Lash's  Bitters  Company, 
and  the  fact  -^^^  also  that  said  leash's  Bitters  were  compounded 
of  the  same  ingredients  as  the  said  Robert's  Bitters,  until  he 
divulged  such  facts  upon  the  trial  of  a  certain  action  between 
him,  Speiker,  and  said  Lash  in  April,  1892,  up  to  which  time 
plaintiff  was  witliout  knowledge  or  information  thereof.-  By 
reason  of  false  representations  made  by  defendant  to  plaintiff's 
customers,  to  the  effect  that  Lash's  Bitters  differed  from,  and 
were  superior  to,  Robert's  Bitters — he  knowing  that  they  were 
compounded  of  the  same  ingredients — said  customers,  or  some 
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of  them,  were  induced  to  purchase  the  former  instead  of  the  lat- 
ter, whereby  the  profits  of  plaintiff's  business  were  mosfly  cut  off. 
Some  further  history  of  this  same  compound,  and  the  dissensions 
of  those  concerned  in  its  preparation  and  sale,  may  be  found  in 
Spieker  v.  Lash,  102  Cal.  38. 

Defendant  pleaded,  among  other  matters,  the  bar  of  the  etat- 
nte  of  limitations — sections  337,  443,  and  subdivision  4  of  sec- 
tion 338  of  the  Code  of  Civil  Procedure.  The  court  held  that  the 
action  was  not  barred,  and  rendered  judgment  perpetually  re- 
straining defendant  from  manufacturing  or  selling  in  Sacramento 
county  the  said  Robert's  Kidney  and  liver  Bitters,  or  any  prep- 
aration compounded  of  its  constituents,  and  from  conducting  the 
sale  of  Lash's  Bitters  in  such  manner  as  to  interfere  with  the 
goodwill  of  Robert's  Bitters  an}'where  in  the  state,  and  from  en- 
deavoring to  draw  off  plaintiff's  customers;  also  that  plaintiff  re- 
cover all  the  net  profits  made  by  defendant  in  the  sale  of  Rob- 
ert's under  the  name  of  Lash's  Bitters  from  February  5,  1884, 
to  October  4,  1892;  which  profits  were  found,  by  means  of  a 
reference  and  accounting  had  under  order  of  the  court,  to  be  the 
sum  of  fifty-one  thousand  eight  hundred  and  seventy-two  dol- 
lars. The  appeal  is  on  the  judgment-roll,  no  evidence  being 
brought  up. 

It  is  argued  by  appellant  that  plaintiff's  cause  of  action  lies 
solely  in  defendant's  breach  of  contract;  that  the  fraud  charged 
and  found  is  merely  for  the  purpose  of  excusing  delay  in  the 
commencement  of  the  action,  ^'^^  and  is  not  the  substantive 
ground  upon  which  relief  is  sought;  hence,  that  the  action  is  not 
saved  by  the  provision  of  section  338  of  the  Code  of  Oivil  Pro- 
cedure, that  in  an  action  for  relief  on  the  ground  of  fraud,  the 
cause  of  action  is  not  to  be  deemed  to  have  accrued  until  the 
discovery  of  the  facts  constituting  the  fraud.  But  we  are  of 
opinion  that  the  facts  as  found  by  the  court  show  that  fraud 
was  so  ingrained  with  the  breach  of  contract  by  defendant  that 
the  action,  as  regards  the  bar  of  the  statute,  at  least,  must  be 
treated  as  one  for  relief  on  the  ground  of  fraud.  The  breach 
was  accomplished  underhandedly,  by  secret  confederacy  with  an- 
other, and  the  use  of  his  name  to  cloak  the  movements  of  the 
defendant,  and  by  deceit  inducing  third  persons  to  believe  that 
defendant's  product  differed  from,  or  was  superior  to,  that  of 
plaintiff;  deception  practiced  on  one  person  to  the  injury  of  an- 
other may  he  actionable  fraud  as  to  the  latter:  Blakeslee  v.  Star- 
ring, 34  Wis.  538. 

Sections  1673  and  1674  of  the  Civil  Code  read  as  follows: 
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"Sec.  1673.  Every  contract  by  which  anyone  is  restrained  from 
exercising  a  lawful  profession,  trade,  or  business  of  any  kind, 
otherwise  than  is  provided  by  the  next  two  sections,  is  to  that  ex- 
tent void." 

"Sec.  1674.  One  who  sells  the  goodwill  of  a  business  may 
agree  with  the  buyer  to  refrain  from  carrying  on  a  similar  busi- 
ness within  a  specified  county,  city,  or  a  part  thereof,  so  long 
as  the  buyer,  or  any  person  deriving  title  to  the  goodwill  from 
him,  carries  on  a  like  business  therein." 

Here  Spieker  agreed  "not  to  manufacture  or  sell  any  of  said 
Robert's  Bitters  in  this  county" — not  limiting  his  covenant  to 
the  time  during  which  the  buyer  might  carry  on  the  business  as 
provided  in  the  latter  section  quoted;  for  this  reason  it  is  con- 
tended that  his  contract  with  Lee  was  void  in  this  particular. 
We  think  it  reasonably  clear  that  no  design  to  impose  a  limit  on 
the  time  during  which  defendant  was  restrained  from  carrying 
on  the  business  in  Sacramento  county  is  inferable  *^*  from  the 
contract,  and  in  that  respect  it  transgressed  the  statute.  But 
the  statute  does  not  render  the  whole  provision  void;  it 
avoids  it  only  "to  that  extent,"  viz.,  the  extent  that  it 
transcends  the  permissive  clause  of  the  statute;  within  that 
limit  it  is  valid;  this  must  be  regarded  as  the  settled  construction 
of  the  statute:  Ragsdale  v.  Nagle,  106  Cal.  336,  and  cases  cited. 
The  judgment  here  proceeds  further,  however,  and  in  this  regard 
the  respondent  concedes  that  it  should  be  modified. 

It  is  said  that  defendant  has  not  used  the  trade  name  sold  by 
him;  that  he  did  not  part  with  the  right  to  make  and  vend  all 
bitters;  and  that  so  long  as  he  did  not  apply  to  them  such  trade 
name,  nor  represent  his  product  to  be  the  same  as  plaintiff's,  he 
did  not  violate  his  contract.  But  the  contract  purports  to  trans- 
fer "all  right,  title,  and  goodwill  of  the  bitters  known  as  Rob- 
ert's Kidney  and  Liver  Bitters";  this  meant  the  liquid  known 
when  compounded  as  Robert's  Bitters;  not  merely  the  name  by 
which  it  was  known.  It  may  be  that  he  retained  some  right  to 
make  and  sell  the  same  bitters  by  whatever  designation  other 
than  "Robert's"  he  chose  to  give  them:  Spieker  v  Lash,  102  Cal. 
38;  but  by  the  terms  of  the  contract  he  incapacitated  himself  to 
exercise  this  right  at  all  in  Sacramento  county,  and  to  exercise 
it  anywhere  to  the  impairment  of  the  goodwill  he  sold  to  plain- 
tiff: Snow  V.  Holmes,  71  Cal.  143;  Knoedler  v.  Glaenzer,  55  Fed. 
Rep.  898;  and  it  seems  to  ns  that  representing  to  plaintiff's  cus. 
tomera  that  the  same  preparation  by  a  different  name  was  su- 
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perior  to  Bobert'a  Bitters  tended  to  draw  them  from  plaintiff, 
and  to  injure  the  goodwill  he  had  bought  and  paid  for. 

The  court  adopted  a  false  rule  as  to  the  measure  of  damages; 
it  proceeded  upon  the  theory  that,  as  in  trademark  and  patent 
cases,  the  defendant  was  compellable  to  render  to  plaintiff  the 
net  profits  of  the  business  of  selling  Lash's  Bitters;  trademark 
cases  only  are  cited  to  support  this  branch  of  the  judgment: 
Graham  v.  **»  Plate,  40  Cal.  493;  El  Modello  Cigar  Co.  v.  Gato, 
25  Fla.  886;  23  Am.  St.  Rep.  537;  Avery  v.  Meikle,  85  Ky.  435; 
7  Am.  St.  Eep.  604.  But  here,  though  plaintiff  alleged  an  in- 
fringement of  his  trademark  by  defendant,  the  court  expressly 
found  against  that  averment.  In  cases  like  the  present,  the  dam- 
ages are  rarely  susceptible  of  accurate  proof;  but  the  measure,  ex- 
pressed generally,  is  the  value  of  the  business  lost  to  plaintiff — 
not  the  gain  of  defendant,  which  may  be  more  or  less  than  plain- 
tiff's loss;  though  such  gain  may  be  considered  in  evidence,  it 
should  be  shown  to  correspond  in  whole  or  in  part  with  the  loss 
of  plaintiff:  Pelta  v.  Eichele,  62  Mo.  171,  180;  Tjashus  v.  Cham- 
berlain, 5  Utah,  140;  Howard  v.  Taylor,  90  Ala.  241;  Warfield  v. 
Booth,  33  Md.  63;  2  Sedgwick  on  Damages,  sec.  632.  Nothing 
here  appearing  of  the  amount  of  plaintiff's  loss,  the  allowance  of 
damages  beyond  a  nominal  sum  was  error. 

The  judgment  of  the  superior  court  should  be  reversed  and  the 
cause  remanded  for  a  new  triaL 

Belcher,  C,  and  Vanclief,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  Judgment 
of  the  superior  court  is  rever9e<l,  and  the  cause  is  remandod  for 
a  new  triaL  Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 


FRAUD— T.nflTATIONS  OF  ACTIONS.-One  soektnc  rellof  on  th« 
frround  of  fmnd,  occurring  more  tlinn  throe  years  prior  to  the  filing 
of  Mb  complaint,  niURt  allege  that  he  did  not  discover  such  fratid  until 
within  three  yearn  before  such  fiUnjr:  Castro  v.  Cell,  110  CaL  202, 
pofrt  p.  000.  and  note. 

CONTHACTS  IN  IlKSTRAINT  OF  TRADE  are  not  ncressarily 
TOld  by  reanon  of  unlvcrKallty  of  time  or  i»lace.  Their  viilidlty  de- 
pend* upon  the  rfn>«onablenc#i«  of  the  reftlrlctlonH  under  the  condi- 
tions of  each  cnBc,  and  the  test  of  reasonablenoas  In  contracts  of  thia 
kind  is  the  tost  of  validity:  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I.  484; 
40  Am.  St.  Rep.  781.  and  note. 

OOODWIMz-UIOMBDIKS  FOR  INJURY  TO.— One  encaged  In 
trndf  may  sell  his  irtock  an<l  ct>o«1\\-11I  and  make  a  valid  contTn<'t  with 
the  purchaner.  binding  hlni.sflf  not  to  engage  In  tl»e  same  lHW»ine«»8  lo 
the  same  place  frrr  a  time  named,  and  he  may  be  enjoined  frojn  vio- 
lating his  contract:  Chapin  v.  Brown.  83  Iowa.  IWl;  3.2  Am.  St.  Rct>. 
207;  Frcneb  t.  Parker,  10  R.  I.  210;  27  Am.  St  Rep.  733;  Ilair*  Ap- 


Nov.  1895.]  Fernandez  v.  Burleson.  75 

peal,  60  Pa.  St.  458;  100  Am.  Dec  584;  note  to  Frazer  T.  Fraxer  Lu- 
iMTic&toT  Co.,  2  Am.  St  Rep.  81. 


Fernandez  v.  Burleson. 

[110  Califobnia,  164.] 

MECHANICrS    LIEN,   DESCRIPTION    IN     CLAIM    OF.— A 

notice  of  a  mechanic's  lieu  declaiing  that  it  is  upon  a  mining  clalnv 
and  giving  the  metes,  bounds,  and  monuments,  with  all  improve- 
ments, wheels,  pumps,  and  mining  facilities  and  appurtenances  situ- 
ate thereon,  and  that  the  work  for  which  the  lien  is  claimed  was 
done  at  the  special  instance  and  request  of  B.  and  P.,  owners  of  the 
premises,  cannot  be  applied  to  a  claim  adjoining  that  specifically 
described,  on  the  ground  that  of  the  two  the  latter  is  the  one  having 
thei'eon  wheels,  pumps,  and  mining  facilities. 

MECHANIG'S  LIEN.— A  DESCRIPTION  of  property  sufficient 
for  identification  is  indisi>ensable  to  a  mechanic's  lien. 

MECHANIC'S  LIEN,  REFORMATION  OF  CLAIM  OF.— Tlie 
notice  of  a  claim  of  mechanic's  lien  Is  not  an  instrument  suscex>tibl» 
of  reformation. 

Warren  &  Taylor  and  T.  M.  Osmont,  for  tlie  appellants. 

James  F.  Farraher,  for  the  respondents. 

i««  BRITT,  C.  Plaintiffs,  eight  in  number,  united  in  thi» 
action,  under  the  permissive  clause  of  section  1195  of  the  Cod& 
of  Civil  Procedure,  to  enforce  liens  claimed  by  them,  respec- 
tively, for  balances  due  from  defendants  on  account  of  labor  per- 
formed by  plaintiffs,  severally,  at  the  request  of  defendants,  on 
a  mining  claim  in  Siskiyou  county.  Defendants  constitute  a 
mining  partnership  under  the  name  of  Burleson  &  Pai-sley;  they 
owned  a  mining  claim  called  the  "Bare  Bar"  claim,  and  em- 
ployed plaintiffs  to  work  thereon;  their  answer  admitted  that 
the  balances  alleged  are  due  to  the  plaintiffs  respectively,  but  de- 
nied that  the  work  was  done  on  the  premises  described  in  plain- 
tiffs* several  claims  of  lien.  There  was  judgment  for  the  plain- 
tiffs— seven  of  them — directing  the  sale  of  said  "Bare  Bai-"  prop- 
erty, and  the  application  of  the  proceeds  to  the  payment  of  the 
demands  of  the  successful  plaintiffs,  with  costs  and  attorneys*" 
fees;  the  correctness  of  the  judgment  depends  upon  the  answer 
to  the  question  whether  the  property  thus  directed  to  be  sold  is- 
described  at  all  in  the  claims  of  lien  filed  in  the  office  of  the 
county  recorder  under  section  1187  of  the  Code  of  Civil  Proced- 
ure. In  this  particular  the  notices  were  all  in  the  same  form; 
that  of  Fernandez,  taken  as  an  example,  *^®  stated:  'T  .  .  .  . 
give  notice  of  my  intention  to  hold  and  claim  a  lien  ....  upon 
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that  certain  mining  claim  eitniated  in  the  Virginia  Bar  mining 
district,  count/  of  Siskiyou,  state  of  California,  particularly  de- 
scribed as  follows  [giving  a  specific  description  by  monuments, 
metes,  and  bounds],  containing  twelve  acres,  more  or  less, 
....  with  all  improvements,  including  wheels,  pumps,  and  all 
mining  facilities  and  appurtenances  situated  thereon.  The  said 
lien  being  claimed  and  held  for  ...  .  work  done  ....  upon 
eaid  premises  ....  from  the  27th  day  of  June,  1892,  to  the 
8th  day  of  September,  1892,  ....  at  the  special  instance  and 
request  of  Burleson  &  Parsley,  the  owners  and  reputed  owners 
thereof." 

It  is  conceded  that  the  description  by  monuments,  metes,  and 
bounds,  thus  stated,  does  not  apply  in  any  part  to  the  "Bare 
Bar**  property,  where  plaintiffs  did  their  work,  but  does  apply 
with  entire  accuracy  to  an  adjoining  mining  claim  known  as  the 
**Otto  Bar**  in  which  defendants  had,  with  otlier  persons,  some 
interest,  but  which  was  not  worked  at  all  during  the  year  1892. 
It  was  in  evidence,  however,  that  there  were  no  wheels,  pumps, 
or  mining  facilities  on  the  "Otto  Bar**  mining  claim,  while  there 
were  such  on  the  "Bare  Bar**  claim;  that  mines  in  the  vicinity 
were  "generally  known  by  the  names  of  the  parties  running 
them**;  that  the  "Bare  Bai^*  claim  was  conmionly  called  the  Bur- 
leson &  Parsley  claim;  that  mining  claims  were  somewhat  nu- 
merous in  that  neighborhood,  but  defendants  worked  no  other. 

The  court  found  that  the  claims  of  lien  as  filed  contained  a 
description  of  the  property  intended  to  be  charged  sufficient  for 
identification,  and  that  anyone  familiar  with  the  locality  can 
readily  identify  the  "Bare  Bar**  mine  as  the  mining  claim  which 
plaintiffs  intended  to  charge  with  their  liens.  We  discover  no 
evidence  to  justify  this  finding. 

The  contention  of  respondents'  counsel,  as  we  understand  it, 
is  that  the  boundaries  given  in  the  claim  of  ^^"^  lien  may  be  dis- 
regarded, and  that  the  other  circumstances  stated,  viz.,  tliat  the 
lien  is  claimed  upon  mining  ground,  in  a  specified  mining  dis- 
etrict,  with  all  improvements,  including  wheels,  pumps,  etc.,  sit- 
uated thereon,  for  work  done  by  tlie  claimant  between  specified 
dates,  at  the  request  of  Burleson  &  Parsley,  the  owners  and  re- 
puted owners  thereof,  will  "enable  a  party  familiar  with  the  lo- 
cality to  identify  the  premises  intended  to  be  described  with 
reiuw)nable  certainty,  to  the  exclusion  of  others,**  and  hence  is 
fufficient:  Willamette  etc.  Co.  r.  Kremer,  94  Cal.  209.  But,  in 
the  first  place,  there  is  no  warrant  in  the  law,  or  in  the  abstract 
equity  of  the  case,  for  rejecting  the  boundaries  by  which  the 
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notice  of  lien  states  that  the  property  is  "particularly  described.'* 
One  of  the  most  important  requirements  of  the  statute  govern- 
ing the  creation  of  such  liens  is,  that  the  notice  shall  contain  a 
description  of  the  property  to  be  charged  sufficient  for  identifi- 
cation: Code  Civ.  Proc,  sec.  1187.  Without  such  description  the 
notice  would  in  some  instances  be  of  no  value  to  the  owner,  and 
could  rarely  be  of  any  use  to  creditors,  purchasers,  or  other  lien 
claimants  dealing  with  tlie  land:  Phillips  on  Mechanics'  Liens, 
sec.  378.  If  this  were  a  case  of  mistake  as  to  some  incident  of 
the  description,  the  mistaken  circumstance,  like  a  false  call  in  a 
deed,  woiild  be  rejected:  Willamette  etc.  Co.  v.  Kremer,  94  Cal. 
209;  but,  on  the  contrary,  the  error  is  of  the  essence  of  the  de- 
scription. To  reject  the  particular  description  and  rely  on  the 
adventitious  circumstances  which  accompany  it  would  be  to 
invert  the  maxim  that  the  incident  follows  the  principal,  and 
not  the  principal  the  incident:  Civ.  Code,  sec.  3540;  the  notice 
of  hen  is  not  an  instrument  susceptible  of  reformation:  Goss  v. 
Strelitz,  54  Cal.  640;  therefore,  the  monuments  and  lines  by 
which  the  property  is  said  in  the  notice  to  be  "particularly  de- 
scribed" cannot  be  expunged  from  the  notice,  but  mus't  be  read 
as  part  of  it;  so  read  it  is  misleading  in  a  particular  where  it 
should  be  substantially  true:  Wagner  v.Hansen,103  Cal.  107.  Sec- 
ondly, were  the  ^^^  particular  description  omitted  and  the  other 
circumstances  stated  in  the  notice  alone  consulted,  we  do  not 
think  that  a  person  familiar  with  the  locality  merely  could  there- 
by identify  the  premises  with  reasonable  certainty  to  the  exclusion 
of  others;  he  would  also  need  to  know  that  the  claimant  worked 
on  the  premises,  and  when  he  worked  there — knowledge  of  which 
matters  cannot  be  implied  from  mere  knowledge  of  the  locality. 
Besides,  the  statute  requires  that  the  notice  itself  must  describe 
the  property  on  which  the  work  was  done:  Code  Civ.  Proc,  sees. 
1183, 1187.  A  notice  that  the  property  to  be  charged  is  the  prop- 
erty where  claimant  worked  does  not  take  the  first  step  toward 
compliance  with  the  statute.  Nothing  then  remains  except  the  ref- 
erence to  pumps,  wheels,  and  mining  facilities,  and  to  the  names 
of  the  owners;  it  is  shown  affirmatively  that  the  defendants 
claimed  and  were  reputed  to  own  an  interest  in  the  "Otto  Bari* 
mine;  and  the  reference  to  the  wheels,  pumps,  etc.,  is — on  our 
present  assumption — ^to  them  as  situate  upon  unascertained- land. 
On  these  facts,  at  the  very  most,  one  might  suspect  that  the 
"Bare  Bar"  mine  was  intended,  but  that  he  conld  Identify  it 
with  reasonable  certainty  to  the  exclusion  of  other  premises  is 
incredible. 
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The  judgment  and  order  should  be  reversed. 

Haynee,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
and  order  are  reversed. 

Temple,  J.,  Henshaw,  J.,  McFarland,  J. 


IrfteCHANICS  LIEN— SUFFICIENCY  OF  NOTIOE.— A  mechanlc'g 
lien  ootioe  is  sullicieut,  if  it  describes  the  premises  and  states  tlie 
ajuount  due,  to  whom,  and  from  whom,  and  for  what  it  is  due:  Co- 
bum  V.  Stephens,  137  lud.  CSS;  45  Am.  St.  Rep.  218,  and  note.  The 
description  of  a  building  in  the  notice  of  a  mechanic's  lien  is  sutti- 
cient,  if  it  enables  a  person  familiar  with  the  location  to  identify  the 
building  as  the  only  one  corresponding  with  such  description: 
Hughes  v.  Torgerson,  96  Ala.  346;  38  Am.  St.  Rep.  105,  and  note.  A 
notice  of  a  mechanic's  lien  describing  the  property  as  all  of  a  certain 
lot,  except  the  west  twenty  feet  thereof  is  insufficient,  when  the 
building  also  occupies  a  portion  of  another  lot,  although  it  is  also 
described  by  a  certain  name  and  as  being  located  at  the  northwe^ 
corner  of  two  streets:  Whittier  v.  Stetson  etc  Mill  Co.,  6  Wash.  190; 
86  Am.  St.  Rep.  149,  and  especially  note. 
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{110  Cai  irORNIA,  215  ] 

CERTIORARI.— Whether  a  court  haa  jurisdiction  muat  be 
determined  from  the  record  taken  as  a  whole. 

P.\RTNBRSIIIP-^URlSDICTION  TO  DIRECTT  SAIvB  OF 
PROPERTY  OF.— In  an  action  for  the  dissolution  of  a  partnership 
and  an  accounting,  the  court  has  power  in  advance  of  decreeing  a 
dissolution  to  direct  the  sale  of  all  the  partnership  assets,  if  It  appt-ars 
that  they  are  not  equal  In  value  to  the  amount  of  the  firm  ludebted- 
Dess,  and  that  its  business  cannot  be  carried  on  except  at  a  losa. 

Paul  C.  Morf,  for  the  petitioner. 

John  E.  Budd  and  F.  11.  Gould,  lor  the  respondent 

•I*  GAROUTTE,  J.  This  is  a  writ  of  review,  to  review  the 
action  of  the  superior  court  of  San  Joaquin  county,  in  order- 
ing a  sale  of  certain  partnership  property  now  in  the  hands  of  a 
receiver,  consisting  of  the  stock  and  goodwill  in  a  certain  paint, 
oil,  and  wall-paper  business  in  the  city  of  Stockton. 

The  action  of  Parsons  v.  WulfT  was  for  a  dissolution  of  a  part- 
nership and  an  accounting.  Wulff  filed  his  answer,  denying  the 
•Uegationa  of  the  complaint,  and  the  cause  had  not  come  to  trial 
at  the  tinw  tlie  order  for  a  sale  of  the  partnership  business  was 
made.  It  is  contended  upon  the  part  of  petiUoncr  that  until  a 
dissolution  of  the  partnersliip  had  been  decreed  by  the  court,  it 
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had  no  power  to  order  a  sale  of  the  partnership  business,  and  such 
is  the  question  presented  for  our  consideration.  The  record  of 
the  lower  court  is  before  us,  including  certain  supplemental  find- 
ings of  fact  made  by  it,  and  by  that  record,  taken  as  a  -whole, 
this  jurisdictional  question  must  be  determined:  Blair  v.  Hamil- 
ton, 32  Cal.  52.  The  record  discloses  the  petition  for  sale  to  have 
been  filed  by  the  receiver,  and  the  petition  states  that  the  part- 
nership is  largely  insolvent;  that  it  is  for  the  best  interests  of 
the  creditors  and  the  partnership  that  the  business  be  sold,  and 
that  it  be  sold  as  a  whole;  that  the  business,  since  it  came  into  the 
hands  of  the  receiver,  has  been  carried  on  at  a  loss,  and  that  the 
loss  will  be  still  further  increased  if  the  business  is  continued; 
that  the  business  has  been  conducted  in  a  proper  a.nd  skillful 
manner  by  the  receiver,  an  experienced  man;  and  that  by  a  con- 
tinuance of  the  business  the  assets  will  be  dissipated  and  lost  to 
the  partners  and  creditors. 

Taking  into  consideration  the  fact  that  the  assets  were  not 
equal  to  the  liabilities,  that  the  first  claim  upon  *^''  the  assets 
rested  with  the  creditors,  and  that  their  right  to  present  their 
claims  at  any  subsequent  stage  of  the  litigation  was  still  existent, 
■we  think  their  interests  were  proper  subject  matter  for  the  cog- 
nizance of  the  court  in  dealing  with  these  assets,  notwithstanding 
they  were  in  no  way  parties  to  the  record.  And,  taking  all  the 
facts  into  consideration,  we  see  no  excess  of  power  exercised  by 
the  trial  court  in  ordering  the  sale.  It  must  be  conceded  that  the 
court,  by  its  receiver,  had  the  power  to  sell  perishable  property, 
and,  upon  the  showing  here  made,  this  business  was  clearly  prop- 
erty of  that  character.  The  assets  consisted  of  articles  of  trade 
and  the  goodwill  of  the  business.  The  tangible  assets  were  be- 
coming dissipated  and  lost  in  spite  of  care  and  skill  in  the  man- 
agement of  them,  and  without  these  assets  the  goodwill  would 
seem  to  be  entirely  valueless.  These  two  classes  of  property  were 
indissolubly  connected,  and,  if  the  court  had  the  power  to  sell 
either,  it  had  the  power  to  sell  both.  Likewise,  the  book  ac- 
counts; if  any  part  of  these  assets  could  be  sold,  and  it  was  for 
the  best  interests  of  the  copartnership  and  the  creditors  that 
these  accounts  should  go  with  the  business,  the  court  had  the 
power  to  so  adjudge. 

A  litigious  partner,  by  means  incident  to  litigation,  anight  be 
able  to  delay  the  entry  of  a  decree  of  dissolution  for  years,  and 
thereby  encompass  the  utter  destruction  of  the  entire  partnership 
assets;  and  it  would  seem,  in  the  interest  of  parties  having  claims 
upon  these  assets,  that  a  court  of   equity  was  vested  with   the 
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right  to  give  relief  by  converting  them  into  money.  But  few 
cases  in  point  have  been  cited  upon  either  side.  In  Crane  v.  Ford, 
1  Hopk.  Ch.  130,  the  power  of  the  court  to  sell  partnership  prop- 
erty pendente  lite  is  fully  recognized;  and  in  Marten  v.  Van 
Schaick,  4  Paige,  479,  the  court  said,  in  speaking  of  a  newspaper 
partnership:  "If  a  receiver  is  appointed,  he  must  proceed  and 
sell  the  establislmient  without  delay,  and,  in  the  mean  time,  the 
business  must  be  carried  on  by  him  as  usual,  so  that  the  goodwill 
thereof  may  be  secured  to  the  purchaser  ^^^  and  the  full  value 
of  the  establishment  realized  by  the  partners  on  such  sale.  But 
the  court  will  not  take  upon  itself  the  responsibility  of  contin- 
uing the  publication  of  a  political  paper  by  a  receiver  eny  longer 
than  is  absolutely  necessary  to  prevent  a  sacrifice  of  the  prop- 
erty." And,  again,  in  WilliaAs  v.  Wilson,  4  Sand.  Ch.  380,  the 
court  said:  "Then,  as  to  the  course  to  be  pursued  by  the  receiver, 
when  vested  with  the  goodwill  of  the  concern,  it  is  impossible  for 
him  to  conduct  an  insane  hospital  or  a  lazaretto  for  foreign  im- 
migrants. The  only  practical  course  is  for  him  to  sell  immedi- 
ately the  lease  of  the  premises  where  the  business  was  conducted, 
with  the  goodwill  of  tlie  business,  and  the  movables  which  be- 
long to  the  institution.  And,  in  order  to  give  efficacy  to  the 
sale  of  the  goodwill,  either  of  the  parties  may  become  tlie  pur- 
chaser.** An  analogous  principle  is  recognized  in  McLane  v. 
riacerville  etc.  E.  H.  Co.,  66  Cal.  629,  630. 

In  the  cases  cited  the  court  held  itself  possessed  of  the  power 
to  sell,  by  reason  of  an  actual  present  necessity  of  sale,  in  order 
that  the  assets  might  be  presen-ed  to  the  final  good  fortune  of  the 
parties  interested  therein.  There  was  no  more  reason  for  a  sale 
in  those  cases  than  in  this  case.  The  assets  of  the  present  part- 
nership are  rapidly  depreciating  in  spite  of  the  exercise  of  care 
and  skill  in  their  management,  and  it  would  appear  to  be  a  mere 
matter  of  time  when  they  would  become  wholly  lost. 

We  conclude  that  the  facta  in  the  present  case  are  such  that  a 
power  of  sale  in  the  court  pendente  lite  existed. 

For  the  foregoing  reasons,  the  orders  complained  of,  made  by 
the  trih!  court,  were  witliin  ita  Jurisdiction,  and  tliey  are  hereby 
affirmed. 

Harrison,  J.,  and  Van  Fleet,  J.,  concurred. 

JTTRIRmCTION— EVIDRNCB  OF.— A  roHfnl  In  the  rjvord  by  the 
court  that  dofondnntji  In  the  prooeedlnf?  named  had  been  served  wltb 
pn>ceiw  It  evidence  that  they  had  be<^n  mo  served,  and  that  the  court 
bad  Jurisdiction  of  their  pernona:  Brlckhouse  v.  Sutton.  99  N.  (X  108; 
6  Am.  at.  Rep,  407.  and  note.  It  appearlnfr  upon  the  face  of  the 
record  that  •ammoos  In  an  action  waa  terred  In  a  way  Ineffectual 
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to  confer  jurisdiction,  It  will  not  be  presumed  that  a  valid  service  was 
made  in  some  other  way:  Barber  v.  Morris,  37  Minn.  194;  5  Am.  St. 
Rep.  836,  and  note.  The  jurisdiction  of  the  court  in  a  cause 
should  ordinarily  aflBrmatively  appear  from  its  judgment  and  the  pa- 
pers on  file  in  the  action:  Extended  note  to  Morrill  v.  Morrill,  23  Am. 
St.  Rep.  113. 

PARTNERSHIP— DISSOLUTION— SALE  OF  ASSETS.— An  order 
for  the  sale  of  partnerships  will  be  made  by  a  court  of  chancery, 
where  there  is  no  provision  for  its  disposition  in  the  partnership 
agreement:    Allen  v.  Hawley,  6  Fla.  142;  63  Am.  Dec.  198. 
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INSURANCE,  LIFE,  CHANGE  OF  BENEFICIARIES.— OHe 
who  procures  a  policy  of  insurance  upon  his  own  life,  payable  to  his 
legal  heirs,  although  he  pays  the  premium  himself,  aaid  keeps  the 
policy  in  his  exclusive  possession,  has  no  power  to  change  the  bene- 
ficiaries, unless  the  policy  or  the  charter  of  the  insurance  company 
so  provides. 

INSURANCE,  LIFE.-^DECLARATIONS  MADE  BY  THE 
ASSURED  AFTER  the  issuance  of  a  policy  to  him  on  his  life  pay- 
a.ble  to  his  legal  heirs,  are  not  admissible  as  evidence  agaiust  tliem 
to  prove  the  falsity  of  statements  made  by  him  in  an  applix;ation  for 
such  insurance. 

INSURANCE,  LIFE.— A  DECLARATION  purporting  to  be 
made  by  a  wife  in  an  application  for  insurance  on  tlie  life  of  her 
husband  in  fact  made  by  his  signing  her  name  to  such  application 
is  not  admissible  against  her  in  an  action  upon  another  policy  of 
insurance  on  his  life  to  which  she  is  one  of  the  beneficiaries. 

INSURANCE,  LIFE.— THE  PRESUMPTION  is  that  the  state- 
ments made  in  an  application  for  life  insurance  are  true,  and  if  the 
statement  is  as  to  the  age  of  the  person  on  whose  life  insurance  ia 
sought,  such  presumption  is  not  overcome  by  statements  made  in 
proofs  of  death  furnished  by  one  of  the  beneficiaries  under  the  policy. 

Van  Ness  &  Eedman,  for  the  appellant. 

Forbes  &  Dinsmore  and  Mastick,  Belcher  &  Mastick,  for  the 
respondents. 

240  BEATTY,  C.  J.  This  is  an  action  hy  the  widow  and 
children  of  Peter  Yore,  deceased,  to  recover  the  amount  of  a 
policy  on  his  life  issued  May  10,  1886,  hy  the  Bankers*  and  Mer- 
chants' Mutual  Life  Insurance  Association,  and  made  payable  to 
his  "legal  heirs."  The  defendant  is  receiver  of  said  association, 
and  is  appealing  from  a  judgment  in  favor  of  the  plaintiffs,  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  policy  in  question  was  issued  upon  a  written  application 
made  by  Peter  Yore,  and  the  action  is  defended  upon  the  ground 
▲k.  St.  Rxp.,  Vou  lil— < 
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that  in  his  application  he  stated  that  he  wtis  only  fi|ty-six  years 
of  age  when  in  fact  he  was  older.  At  the  trial  the  defendant,  in 
order  to  prove  the  falsity  of  the  statement  as  to  age,  offered  in 
evidence:  1.  An  application  made  by  the  deceased  to  the  Pacific 
Mutual  life  Insurance  Company  in  1868,  in  which  he  stated 
that  he  was  bom  in  1825;  2.  A  statement  made  in  1878,  in  an 
application  to  the  Mutual  Life  Insurance  Company  of  New 
York,  that  he  was  bom  in  1829;  3.  An  entry  on  the  great  reg- 
ister of  Sierra  county  made  in  1879,  showing  that  he  was  bora 
in  1822.  All  this  evidence  was  rejected  upon  the  ground  of  in- 
competency. 

I  was  at  first  inclined  to  regard  this  ruling  as  erroneous,  but 
an  examination  of  a  large  number  of  cases  has  convinced  me  that 
it  is  sustained  at  all  points  by  the  decided  weight  of  authority. 
It  seems  to  be  the  settled  doctrine,  with  but  slight  dissent  in  the 
courts  of  this  country,  that  a  person  who  procures  a  policy  upon 
his  own  life,  payable  to  a  designated  beneficiary,  although  he  pays 
the  premiums  himself,  and  kecfps  the  policy  in  ^■**  his  exclusive 
possession,  has  no  power  to  change  the  beneficiary,  unless  the 
policy  itself,  or  the  charter  of  tlie  insurance  company,  so  pro- 
vides. In  other  words,  it  is  held  that  the  beneficiary  named  in 
the  policy,  although  he  has  parted  with  nothing,  and  is  simply 
the  object  of  another's  bounty,  has  acquired  a  vested  and  irrev- 
ocable interest  in  the  policy,  which  he  may  keep  alive  for  his 
own  benefit  by  paying  the  premiums  or  assessments,  if  the  person 
who  effected  the  insurance  fails  or  refuses  to  do  so. 

It  is  contended,  however,  that  this  doctrine  is  ina.pplicable  to 
a  case  in  which  the  designated  beneficiaries  are  the  "legal  heirs" 
of  the  person  effecting  the  insurance,  because  a  living  person  has 
no  heirs,  and,  therefore,  it  is  argued  no  interest  can  vest  in  any- 
one during  his  lifetime. 

But  this  would  seem  to  be  a  very  technical  ground  for  making 
ft  distinction  in  the  application  of  a  doctrine  which,  if  it  is  a 
sound  and  wholesome  one,  ought  to  protect  these  plaintiffs,  and 
others  in  like  situation,  as  completely  as  if  they  had  been  named. 
It  appears  that  when  Peter  Yore  applied  for  his  insurance  he  had 
ft  wife  and  a  number  of  children  living.  If  he  had  designated 
them  by  name,  or  the  survivors  of  them,  as  his  beneficiaries,  and 
had  added  a  proviso  that  any  after-bora  child  should  come  in  for 
an  cqnal  share,  we  can  see  no  reason  why  such  designation  would 
not  have  been  eiTectual,  and  this,  in  legal  effect,  is  what  he  did. 
If,  in  the  case  supposed,  an  interest  in  the  policy  would  have 
Tested  in  the  named  beneficiaries,  as  we  think  it  would,  the  same 
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interest  vested  in  these  plaintiffs  on  the  issuance  of  the  policy, 
and  it  was  not  in  the  power  of  Peter  Yore  thereafter  to  change 
the  heneficiaries  or  revoke  his  benefaction.  This  precise  point 
was  so  ruled  in  Weisert  v.  Muehl,  81  Ky.  336,  and  we  have  not 
been  referred  to  any  case  holding  the  contrary. 

From  this  it  follows  that,  as  to  these  plaintiffs,  any  declara- 
tions of  the  deceased,  not  made  at  the  time  of  procuring  the  pol- 
icy, or  as  part  of  the  res  gestae,  were  ^^  hearsay  and  incompe- 
tent. The  authorities  in  support  of  this  proposition  are  nu- 
merous, and  need  not  be  cited  here. 

It  is,  however,  claimed  that  the  application  to  the  Pacific  Mu- 
tual should  have  been  admitted,  because  it  was  signed  by  Eliza 
Yore  (the  widow.)  But  her  name  was  so  signed  by  her  hus- 
band, and  not  by  her  in  person.  Undoubtedly,  the  statements 
made  in  that  application  would  have  been  competent  evidence 
against  her  in  an  action  upon  the  policy  issued  thereon,  but,  in 
favor  of  a  stranger,  they  are  not  evidence  without  proof  that  she 
was  actually  cognizant  of  them,  and  there  was  no  such  proof  in 
this  case. 

The  proof  of  death  furnished  by  one  of  these  plaintiffs  was  ad- 
mitted in  evidence,  and  contained  a  statement  that  the  deceased 
was  bom  in  1829.  Appellant  contends  that,  in  the  absence  of 
any  explanation  or  rebuttal,  the  court  could  not,  in  the  face  of 
this  evidence,  avoid  finding  that  the  statement  of  deceased  that 
he  was  born  in  1830  was  false.  "We  do  not  think,  however,  that 
this  statement  in  the  proof  of  death,  wholly  immaterial  as  it  was, 
and  evidently  hearsay,  was  of  such  weight  and  cogency  as  neces- 
sarily to  overcome  the  presumption  in  favor  of  the  truth  of  the 
statement  upon  which  the  policy  was  issued.  In  view  of  these 
conclusions,  the  other  points  discussed  by  counsel  became  im* 
material. 

The  Judgment  and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Garoutte,  J.,  Harrison,  J.,  Temple,  J.,  and 
Henshaw,  J.,  concurred. 

Mr.  Justice  Van  Fleet,  deeming  himself  disqualified,  did  not 
participate  in  the  foregoing. 

CSPStTBANCE,  LIFE— DBCI/ARATTOIS-S  OF  THE  INSITRED.-In 
an  action  on  a  policy  of  Insurance  on  the  life  of  one  for  the  benefit  of 
another,  the  declarations  of  the  Insured  before  or  after  the  Insurance 
are  not  competent  evidence,  unless  part  of  the  res  gestae:  Mobile 
etc.  Ins.  Co.  v.  Morris,  3  Lea,  101;  31  Am.  Rep.  631.  The  admissions 
of  a  person  whose  life  is  insured,  as  to  his  health,  made  after  a  pol- 
icy has  been  procured  on  his  life  by  his  creditor,  are  not  admissible 
In  evidence  In  an  action  on  such  policy  brought  by  such  creditor: 
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Rawlg  ▼.  American  etc.  Ins.  Co.,  27  N.  Y.  2S2;  84  Am.  Dec.  280,  and 
note.  See,  also.  Swift  v.  Massachusetts  etc.  Ins.  Co.,  63  N.  Y.  186; 
20  Am.  Rep.  522;  and  the  extended  note  to  Continental  etc  lus.  Co.  v. 
Yung,  3  Am.  St.  Hep.  6C6. 

INSURANCE,  LIFE>-CHANGE  OF  BENEFICIARY.— A  change 
In  l>eneaciaries  cannot  be  made  except  by  a  substantial  compliance 
with  the  regulations  of  the  society:  Jory  v.  Supreme  Council^  105  Cal. 
20;  45  Am.  St.  Rep.  17;  McLaughlin  v.  McLaughlin,  104  Cal.  171;  43 
Am.  St  Rep.  83,  and  note.  A  change  of  beneficiary  cannot  be  made 
by  the  will  of  a  member  when  the  by-laws  of  the  association  point 
out  a  mode  In  which  such  changes  can  be  made,  and  that  mode  was 
not  adopted:  McCarthy  v.  Supreme  Lodge,  153  Mass.  314;  25  Am.  St. 
Rej).  637.  The  beneficiary  named  in  an  insurance  certificate  issued  by 
a  benefit  society  may  be  changed  by  the  insured  when  the  power  to 
make  the  change  Is  conferred  by  the  charter  and  by-laws,  and  is  al?a 
recognized  by  the  contract  of  insurance:  Rollins  v.  McHatton,  16 
Ool.  203;  25  Am.  St.  Rep.  260,  and  note.  See,  also,  the  extended  note 
to  Bankers'  etc.  Assn.  v.  Stapp,  19  Aju.  St.  Rep.  790. 
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pleading  fraud— statute  of  LIMITATIONS.-One 
seeking  relief  on  the  ground  of  fraud  occurring  more  than  three  year* 
prior  to  the  filing  of  his  complaint  must  allege  that  he  did  not  dis- 
cover such  fraud  until  williin  three  years  before  such  filing. 

THE  DEED  OF  AN  INSANE  PERSON  not  under  guardianship 
and  whose  incapacity  has  not  been  judicially  determined  is  not  void, 
but  voidable  merely. 

STATUTE  OF  LIMITATIONS.— DISABILITIES  occurring 
after  the  accruing  of  a  cause  of  action  do  not  stop  the  running  of 
the  statute  of  limitations. 

A.  Craig,  W.  H.  Webb,  and  J.  A.  Johnson,  for  the  appellant. 

S.  F.  Geil  and  John  J.  Wyatt,  for  the  respondents. 

*»3  HAYNES,  C.  This  action  was  brought  by  the  plaintiff 
to  quiet  his  title  to  a  lot  in  the  town  of  J[onterey. 

****  On  December  14,  1882,  Maria  Antonia  Pico  de  Castro,  the 
mother  of  plaintiff,  executed  a  deed  purporting  to  convey  said 
property  to  the  plaintiff  in  fee  simple.  The  deed  Avas  duly  ac- 
knowledged, and  two  da\'8  thereafter  was  recorded.  Said  Maria 
Antonia  Pico  de  Castro  died  December  12,  1883,  intestate.  The 
defendants,  claiming  as  heirs  at  law  of  said  intestate,  answered 
the  coniplaint,and,at  the  same  time,  filed  a  cross-complaint  alleg- 
ing *that  at  the  time  said  Maria  Antonia  Pico  de  Castro  signed 
■aid  deed  she  was,  from  disease,  old  age,  ignorance,  weakness  of 
mind  and  body,  and  from  the  undue  influence  and  control  exer- 
cised over  her  by  said  Juan  B.  Castro,  mentally  incompetent  to 
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ananage  her  property,  or  of  transacting  any  business  whatever, 
xind  was  then  and  there  incapable  to  comprehend  or  understand, 
■and  in  fact  did  not  compreliend  or  understand,  the  character,  na- 
ture, or  effect  of  said  transaction,"  and  that  she  was  then  and  for  a 
long  time  prior  thereto  had  been,  of  unsound  mind.  Defendants 
further  alleged  that  said  Maria  Antonia  Pico  de  Castro  died  intes- 
tate on  December  12,  1883,  leaving  surviving  her,  as  next  of  kin 
4ind  her  only  heirs  entitled  to  inherit  the  premises  described  in  the 
complaint,  the  plaintiff  and  the  defendants;  that  as  between  the 
parties  to  the  action  the  plaintiff  was  entitled  to  an  undivided 
thirty-sixtieths  thereof,  and  the  several  defendants,  in  different 
proportions  therein  stated,  the  remainder  thereof;  and  prayed 
that  said  deed  be  set  aside  and  canceled,  and  that  the  parties  to 
this  action  be  declared  to  be  the  owners  in  fee  of  said  premises  in 
the  proportions  above  set  forth,  and  that  the  plaintiff  be  required 
to  convey  to  the  defendants  their  said  interest. 

The  plaintiff  demurred  to  said  cross-complaint  upon  the 
^grounds:  1.  That  said  cross-complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  and  2.  That  the  cause  of  ac- 
tion therein  stated  is  barred  by  the  provision  of  subdivision  4  of 
section  338  df  the  Code  of  Civil  Procedure.  This  deanurrer  was 
•overruled,  and  plaintiff  answered  the  cross-complaint,  putting  in 
issue  ^^^  all  the  material  allegations  thereof.  The  cause  was 
tried  upon  the  cross-complaint  and  the  answer  thereto,  and  find- 
ings and  judgment  were  in  favor  of  defendants,  and  this  appeal 
is  by  the  plaintiff  from  said  judgment  and  an  order  denying  his 
motion  for  a  new  trial.  The  demurrer  should  have  been  sus- 
tained. 

Section  338  of  the  Code  of  Civil  Procedure  limits  the  time 
■within  which  the  actions  there  enumerated  shall  be  commenced 
to  three  years.  Subdivision  4  of  said  section  is  as  follows:  "4. 
An  action  for  relief  on  the  ground  of  fraud  or  mistake.  The 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery,  by  the  aggrieved  party,  of  the  facts  consti- 
tuting the  fraud  or  mistake." 

In  People  v.  Blankenship,  52  Cal,  619,  it  was  held  that: 
**When  the  acte  constituting  the  fraud  occurred  more  than  three 
years  before  the  commencement  of  the  action  the  plaintiff  must 
allege  the  discovery  thereof  within  three  years  in  order  to  avoid 
the  bar  of  the  statute."  That  was  an  action  to  set  aside  a  deed 
on  the  ground  of  fraud,  and  it  was  held  the  demurrer  should 
have  been  sustained:  See,  also,  People  v.  Noyo  Lumber  Co.,  99 
€al.  459,  460;  Boyd  v.  Blankman,  29  Cal.  19;  87  Am.  Dec.  146. 
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The  cross-complaint  alleges  that  the  deed  from  Maria  Antonia 
Pico  de  Castro  to  appellant  was  made  on  December  14,  1882,  and 
that  she  died  December  12,  1883.  This  cross-complaint  was  filed 
April  5,  1893,  or  more  than  ten  years  after  the  execution  of  the 
deed,  and  it  contains  no  avennent  as  to  the  date  at  which  the  al- 
1^^  fraud  and  undue  influence  of  appellant  was  discovered.  It 
is  contended  by  respondents,  however,  that  it  is  alleged  that 
tt  the  time  said  deed  was  executed  and  for  a  long  time  prior 
thereto,  said  grantor  had  been  of  unsound  mind,  and  that  there- 
fore the  deed  was  void  "without  regard  to  any  fraud  or  undue 
influence" — ^meaning  thereby  that  the  deed  was  wholly  inoper- 
ative, and  did  not  convey  to  or  vest  in  appellant  any  title  or  seisin. 

"The  deed  of  a  person  non  compos  mentis,  who  is  not  **• 
under  guardianship,  transfers  a  seisin  and  is  merely  voidable^*: 
Devlin  on  Deeds,  sec.  73,  and  cases  cited  in  note  4.  To  the  same 
effect  are  the  provisions  of  our  Civil  Code,  section  38:  "A  person 
entirely  without  understanding  has  no  power  to  make  a  contract 
of  any  kind,  but  he  is  liable  for  the  reasonable  value  of  things 
furnished  to  him  necessary  for  his  support  or  the  support  of  hi» 
family.** 

"Sec.  39.  A  conveyance  ot  other  contract  of  a  person  of  un- 
sound mind,  but  not  entirely  without  understanding,  made  before 
his  incapacity  has  been  judicially  detennined,  is  subject  to  re- 
scission, as  provided  in  the  chapter  on  rescission  of  this  code"; 
and  section  40  provides:  "After  his  incapacity  has  been  judicially 
determined,a  person  of  unsound  mind  can  make  no  conveyance  or 
other  contract,  nor  delegate  any  power,  or  waive  any  right,  until 
his  restoration  to  capacity.**  In  More  v.  Calkins,  85  Cal.  177, 
190,  it  was  said:  "I  think  the  demurrer  to  the  second  cause  of 
action  attempted  to  be  stated  in  the  complaint,  based  upon  sec- 
tions 38  and  39  of  the  Civil  Code,  was  properly  sustained.  That 
A.  S.  More  was  'entirely  without  understanding*  is  not  directly  or 
indirectly,  definitely  or  indefinitely,  stated  in  the  complaint,  and 
therefore  the  instrument  executed  by  him  was  not  void.*' 

This  language  applies  with  equal  force  and  propriety  to  the 
case  before  us.  It  is,  therefore,  conclusively  settled  that  the  deed 
in  question  vested  the  title  in  appellant,  and  that  it  could  not  b» 
divested  otherwise  than  by  judicial  action,  or  the  voluntary  con- 
veyance of  the  grantee;  and  if  by  judicial  action,  that  the  com- 
plaint must  allege  facts  which  show  upon  the  face  of  it  that  the 
action  is  not  barred  by  the  statute  of  limitations. 

The  doctrine  of  laches  as  applied  in  equity,  need  not  be  con- 
■idered,  aa  the  statute  of  limitations   here   invoked   applies  to 
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equity  eases:  Boyd  v.  Blankman,  29  Gal.  19;  87  Am.  Dec.  146; 
Broderick  Will  case,  21  Wall.  503,  520. 

Eespondents  also  contend  that  some  of  them  are  minors,  and 
that  they  are  not  affected  by  the  statute  of  *®''  limitations.  But 
the  cross-complaint  shows  that  these  minors  were  not  heirs  of  ap- 
pellant's grantor  when  the  deed  was  made,  their  parents,  through 
whom  they  claim,  being  then,  and  for  years  afterward,  in  life; 
and  subsequent  disabilities  do  not  stop  the  running  of  the  stat- 
ute: Alvarado  v.  JTordholt,  95  Cal.  116;  McLeran  v.  Benton,  73 
Cal.  329;  2  Am.  St.  Eep.  814. 

It  follows  that  the  judgment  and  order  appealed  from  should 
be  reversed,  with  directions  to  sustain  said  deimurrer,  and  with 
leave  to  all  parties  to  amend  their  pleadings  if  they  shall  be  so 
advised. 

Searles,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
and  order  appealed  from  are  reversed,  with  directions  to  the 
court  to  sustain  said  demurrer,  with  leave  to  all  parties  to  amend 
their  pleadings  as  they  may  be  advised. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

INSANE  PERSONS— DEEDS  OF,— The  deed  of  a  person  non  com- 
pos mentis  is  voidable,  unless  such  person  has  a  guardian,  and,  if  so, 
the  deed  is  void:  Wait  v.  Maxwell,  5  Pick.  217;  16  Am.  Dec.  391. 
The  deed  of  a  lunatic  not  under  guardianship  is  not  void,  and  can- 
not be  avoided  as  against  an  innocent  purchaser  for  value,  in  good 
faith,  and  without  knowledge  of  the  grantor's  incapacity:  Odom  v. 
Riddick,  104  N.  C.  515;  17  Am.  St.  Rep.  686,  and  note.  But  at  com- 
mon law  the  deed  of  a  lunatic  was  void:  Estate  of  De  Silver,  5 
Rawle,  111;  28  Am.  Dec.  Si5. 

LIMITATIONS  OF  ACTIONS— DISABILITIES.— When  the  stat- 
ute of  limitations  has  once  commenced  to  run,  no  subsequent  disabili- 
ties can  check  or  impede  it:  Doyle  v.  Wade,  23  Fla.  90;  11  Am.  St. 
Rep.  334,  and  note  at  page  342  in  which  the  cases  are  collected:  Kist- 
ler  V.  Hereth,  75  Ind.  177;  39  Am.  Rep.  131,  and  note. 

FRAUD— LIMITATIONS  OF  ACTIONS.— In  cases  of  fraud,  the 
bar  of  the  statute  of  limitations  begins  to  run  only  from  the  date  of 
the  discovery  of  the  fraud:  Connecticut  etc.  Ins.  Co.  v.  Smith,  117 
Mo.  261;  38  Am.  St.  Rep.  656,  and  note  with  the  cases  collected. 
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ATTORNEY,  NONE  BUT  CLIENT  CAN  RECOVER  FOR 
NBXJLIGEINCE  OF.— A  son  cannot  recover  of  an  attorney  daniajres 
suffered  by  him  through  the  negligence  of  the  attorney  in  the  prei>a- 
rallon  of  a  will  of  the  mother  of  the  sou,  the  employment  being  by 
the  mother,  not  by  the  son. 

NEGLKiENCE,  THIRD  PERSON  CANNOT  RECOVER 
FOR.— For  an  injury,  however  gross,  there  can  be  no  recovery  unless 
there  exists  between  the  person  iullictiug  the  injury  and  the  one 
Injured  some  privity,  by  contract  or  otherwise,  by  reason  of  which 
the  former  owes  some  legal  duty  to  the  latter. 

CONTRACT,  ACTION  UPON  BY  THIRD  PERSON.- The  sec- 
tion of  the  Civil  Code  of  California  declaring  that  a  contract  made  by 
one  pergon  for  the  benefit  of  a  third,  may  be  enrforced  by  the  lattor, 
does  not  entitle  the  devisee  under  a  will  to  maintain  an  action  against 
the  attorney  of  a  testator,  on  the  ground  that  the  latter,  acting  under 
the  directions  of  the  testator  to  draft  a  will  in  the  plaintiff's  favor, 
was  guilty  of  negligence  and  carelessness  In  the  preparation  of  such 
will,  by  reason  of  which  the  testator's  intention  waa  not  properly 
expressed,  to  the  injury  of  the  plaintiff. 

A  CONTRACT  BETWEEN  TWO  PERSONS  cannot  be  held  to 
be  for  the  benefit  of  a  third  from  the  mere  fact  that  its  breach,  or 
negligence  in  discharging  the  duties  undertaken  by  It,  has  resulted 
in  injury  to  another. 

Blake,  Williams  &  Harrison,  for  the  appellant 

Haven  &  Haven,  for  the  respondent 

***  VAN  FLEET,  J.  Action  to  recover  for  negligence  of  at- 
torney in  drafting  and  executing  a  will. 

The  court  below  sustained  a  demurrer  to  the  complaint,  and 
plaintiff  failing  to  amend,  judgment  was  entered  against  him, 
from  which  he  appeals. 

The  complaint  alleges,  in  substance,  that  on  October  5,  1883, 
defendant,  an  attorney  at  law,  was  employed  by  Mrs.  C.  M.  A. 
Buckley,  the  mother  of  plaintiff,  to  draw  her  will,  which  she  de- 
sired end  directed  to  be  so  drawn  as  to  leave  all  the  residue  of 
her  estate  (after  certain  specific  legacies),  to  her  two  sons,  then 
living,  the  plaintiff  and  one  John  P.  Buckley,  to  the  exclusion  of 
the  children  of  a  deceased  son  of  the  testatrix;  that  in  ptirsuance 
of  such  employment,  defendant  on  said  day  drew  a  will  for 
said  testatrix,  and  superintended  and  directed  the  execution 
thereof;  that  in  the  proparation  of  said  will,  and  in  di- 
recting the  execution  thereof,  the  defendant  was  guilty  of 
gross  carelessncjw  and  negligence  in  the  performance  of  his 
profefwional  duties,  in  this,  that  said  will  was  so  drawn 
M  not   to    legpUy   express   the    dosiret   ^**   or   direction    of 
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the  testatrix  as  to  tlie  execution  of  said  grandchildren,  hut 
in  such  manner  that  the  latter  were  permitted  under  the 
tvill  to  take  of  her  estate;  and  that,  in  directing  the  execution  of 
said  will,  this  plaintiff,  although  named  in  said  will  as  one  of  the 
devisees  thereunder,  was  caused  hy  the  defendant  to  become  one 
of  the  subscribing  witnesses  thereto,  thereby  rendering  the  pro- 
visions of  said  will  as  to  the  plaintiff  void. 

It  is  further  alleged  that  said  John  P.  Buckley  died  before  tho 
testatrix;  that  thereafter,  in  May,  1891,  said  testatrix  died  vntti- 
out  having  revoked  or  altered  said  will;  that  the  will  was  admitted 
to  probate,  and  the  estate  of  said  testatrix  duly  administered,  and 
that  under  the  decree  of  distribution  said  grandchildren  received 
one-half  of  said  estate,  amounting  to  eighty-fiYe  thousand  dol- 
lars, in  which  amount  plaintiff  alleges  himself  damaged,  and  for 
which  he  asks  judgment  against  defendant. 

We  think  the  demurrer  was  properly  sustained.  In  our  judg- 
ment, the  complaint  clearly  fails  to  state  a  cause  of  action  against 
defendant  in  favor  of  the  plaintiff.  It  is  to  be  observed  that  the 
action  is  not  by  the  client,  but  by  a  third  pari;y,  her  son.  It  is 
a  general  doctrine,  sustained  by  an  overwhelming  weight  of  au- 
thority, that  an  attorney  is  liable  for  negligence  in  the  conduct 
of  his  professional  duties,  arising  only  from  ignorance  or  want  of 
care,  to  his  client  alone — that  is,  to  the  one  between  whom  and 
the  attorney  the  contract  of  employment  and  service  existed,  and 
not  to  third  parties.  The  exceptions  to  this  general  rule,  if  they 
may  be  in  strictness  deemed  such,  are  where  the  attorney  has 
been  guilty  of  fraud  or  collusion,  or  of  a  malicious  or  tortious 
act.  Eesponsibility  for  a  fraudulent  act  is  independent  of  any 
contractual  relation  between  the  guilty  party  and  the  one  in- 
jured; and  one  committing  a  malicious  or  tortious  act  to  the  in- 
jury of  another  is  liable  therefor,  without  reference  to  any  ques- 
tion of  privity  between  himself  and  the  wronged  one.  Where, 
however,  neither  of  these  elements  enter  into  the  transaction,  the 
rule  is  ^**  universal  that  for  an  injury  arising  from  mere  negli- 
gence, however  gross,  there  must  exist  between  the  party  in- 
flicting the  injury  and  the  one  injured  some  privity,  by  contract 
or  otherwise,  by  reason  of  which  the  former  owes  some  legal  duty 
to  the  latter:  2  Shearman  and  Redfield  on  Negligence,  sees.  562, 
574;  Savings  Bank  v.  Ward,  100  TJ.  S.  195,  and  cases  therein 
cited;  Eoddy  v.  Missouri  Pac.  Ey.  Co.,  104  Mo.  234;  24  Am.  St. 
Eep.  333,  and  cases  cited. 

In  Savings  Bank  v.  Ward,  100  IT.  S.    195,  the   general   rule 
above  adverted  to  is  exhaustively  discussed,  and  its  Hmitationa 
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stated  by  Mr.  Justice  Clifford  for  the  court.  That  was  a  case 
■where  a  third  party  sought  to  maintain  an  action  against  the  at- 
torney for  damages  resulting  to  him  from  relying  upon  the  cor- 
rectness of  a  defective  certificate  of  title  to  a  piece  of  real  estate 
furnished  by  the  attorney  to  a  client,  upon  the  faith  of  which 
the  plaintiff  had  loaned  money  on  the  property.  In  holding  that 
the  plaintiff  could  not  maintain  the  action,  it  is  there  said:  "Be- 
yond all  doubt  the  general  rule  is,  that  the  obligation  of  the 
attorney  is  to  his  client,  and  not  to  a  tliird  party,  and,  unless 
there  is  something  in  the  circumstances  of  this  case  to  take  it  out 
of  that  general  rule,  it  seems  clear  that  the  proposition  of  the  de- 
fendant must  be  sustained:  Shearman  and  liedfield  on  Negli- 
gence, sec.  215.  Conclusive  support  to  that  rule  is  found  in  sev- 
eral cases  of  high  authority:  Fish  v.  Kelly,  17  Com.  B.,  N.  S., 
194."  And  after  commenting  upon  the  case  of  Fish  v.  Kelly, 
17  Com.  B.,  N.  S.,  194,  and  the  case  of  KobertBon  v.  Fleming,  4 
Macq.  167,  209,  from  the  latter  of  which  cases  Lord  Wens- 
leydale  is  quoted  as  sa}'ing  that  "he  only  who,  by  himself 
or  another  as  his  agent,  employs  the  attorney  to  do  the 
particular  act  in  which  the  alleged  neglect  has  taken  place, 
can  sue  him  for  that  neglect,  and  that  that  employment 
must  be  alRrmed  in  the  declaration  of  the  suit  in  dis- 
tinct terms,"  the  learned  justice  proceeds:  "Analogous  cases, 
involving  the  same  principle,  are  quite  numerous,  a  few  of 
which  only  will  be  noticed.  They  show  to  a  demonstration  that 
it  is  ****  not  everyone  who  suffers  a  loss  from  the  negligence  of 
another  that  can  maintain  a  suit  on  such  grounds.  On  the  con- 
trary, the  limit  of  the  doctrine  relating  to  actionable  negligence, 
says  Beasly,  C.  J.,  is,  that  the  person  occasioning  the  loss  must 
owe  a  duty,  arising  from  contract  or  otherwise,  to  the  person  sus- 
taining such  loss.  Such  a  restriction  on  the  rigilit  to  sue  for  a 
want  of  care  in  the  exercise  of  employments  or  the  transaction  of 
business  is  plainly  necessary  to  restrain  the  remedy  from  being 
pushed  to  an  impracticable  extreme.  There  would  be  no  bounds  to 
actions  and  litigious  intricacies  if  the  ill  effects  of  the  negligence 
of  men  may  be  followed  down  the  chain  of  results  to  the  final 

effect:  Kahl  v.  Love,  37  N.  J.  L.  5,  8 Cases  where  fraud 

and  collusion  are  alleged  and  proved  constitute  exceptions  to 
that  rule,  and  Parke,  B.,  very  properly  admits,  in  the  following 
case,  that  other  exceptions  to  it  exist  which  are  as  sound  in  prin- 
ciple as  the  judgments  which  establish  the  rule:  Txmgmeid  v. 
Ilolliday,  6  Ex.  7fil-767.  Examples  of  the  kind  are  given  in  that 
case,  two  of  which  deserve  to  be  noticed,  as  they  have  been  urged 


Dec.  1895.]  Buckley  v.  Gray.  91 

in  argument  to  disprove  the  rule;  but  they  cannot  have  any  such 
effect,  for  the  plain  reason  that  they  stand  in  many  respects  upon 
a  different  footing.  These  cases,  say  the  court  in  that  opinion, 
occur  where  there  has  been  a  wrong  done  to  the  person,  for  which 
he  would  have  a  right  of  action,  though  no  such  contract  had 
been  made;  and  the  court  gives  as  an  illustration  the  patient  in- 
jured by  improper  medicines  prepared  by  an  apothecary,  or  one 
unskillfully  treated  by  a  surgeon,  where  both  would  be  liable  to 
the  injured  party  even  if  the  father  or  friend  of  the  patient  con- 
tracted with  the  wrongdoer." 

In  Roddy  v.  Missouri  Pac.  Ey.  Co.,  104  Mo.  234,  24  Am.  St. 
Eep.  333,  it  is  said:  "The  right  of  a  third  party  to  maintain  an 
action  for  injuries  resulting  from  a  breach  of  contract  betweem 
two  contracting  parties  has  been  denied  by  the  overwhelming 
weight  of  authority  of  the  state  and  federal  courts  of  this 
country,  and  the  courts  of  England.  To  hold  ^'*^  that  such  ac- 
tions could  be  maintained  would  not  only  lead  to  endless  com- 
plications in  following  out  cause  and  effect,  but  would  restrict 
and  embarrass  the  right  to  make  contracts,  by  burdening  them 
with  obligations  and  liabilities  to  others,  which  parties  would  not 
voluntarily  assume";  Citing  Winterbottom  v.  Wright,  10  Mees.  & 
W.  109,  and  a  large  number  of  other  cases.  "The  rule  is  put 
upon  two  grounds,  either  of  which  is  unquestionably  sound. 
One  ground  is  given  by  the  court  in  the  opinion  in  Winterbot- 
tom V.  Wright,  10  Mees.  &  W.  109,  as  follows:  *If  we  were  to 
hold  that  plaintiff  could  sue  in  such  a  case,  there  is  no  point 
at  which  such  actions  would  stop.  The  only  safe  rule  is  to  con- 
fine the  right  to  recover  to  those  who  enter  into  the  contract;  if 
we  go  one  step  beyond  that,  there  is  no  reason  why  we  should 
not  go  fifty.*  The  other  ground  is  thus  stated  in  the  New  Jer- 
sey case  above  cited:  *The  object  of  parties  in  inserting  in  their 
contracts  specific  undertakings,  with  respect  to  the  work  to  be 
done,  is  to  create  an  obligation  inter  sese.  These  engagements 
and  undertakings  must  necessarily  be  subject  to  modifications 
and  waiver  by  the  contracting  parties.  If  third  'persons  can  ac- 
quire a  right  in  a  contract,  in  the  nature  of  a  duty  to  have  it 
performed  as  contracted  for,  the  parties  will  be  deprived  of  con- 
trol over  their  own  contracts.  Plaintiff,  not  being  a  party  to 
the  contract,  cannot  maintain  this  action  on  account  of  injuries 
resulting  from  any  breach  of  duty  defendant  owed  Kckle,  aris- 
ing purely  out  of  the  terms  of  the  contract  between  them/  " 

No  authority  has  been  brought  to  our  notice  contravening  the 
rule  as  stated  in  the  foregoing  citations.     Some,  which  at  first 
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glance  miglit  be  so  taken,  will  be  found  upon  anal}'si8  to  fall 
within  one  or  the  other  of  the  exceptions  noted,  and  not  to  in- 
fringe upon  the  general  doctrine.  ^ViI.hin  such  class  fall  the 
cases  reJied  upon  by  plaintiff  to  support  his  general  right  to 
maintain  the  action.  This  case  comes  strictly  ■within  the  gen- 
eral doctrine  as  above  stated.  No  fact  is  alleged  bringing  it 
within  any  of  the  exceptions  thereto.  It  is  ^"*'*  not  alleged  that 
defendant  did  the  act  charged  maliciously,  or  tlirough  any  evil 
intent,  or  with  any  fraudulent  purpose,  or  that  he  did  it  in  any 
affirmative  sense.  The  complaint  proceeds  solely  upon  the  the- 
ory that  it  was  through  negligence  arising  either  from  ignorance 
or  carelessness,  or  both;  and  this,  although  it  may  be  conceded 
that  the  complaint  discloses  an  instance  of  the  grossest  igno- 
rance on  the  one  hand,  or  unpardonable  carelessness  on  the 
other,  and  shows  very  grievous  injury  to  plaintiff  as  a  result, 
does  not,  within  the  principles  above  announced,  make  a  case 
entitling  the  plaintiff  to  maintain  the  action. 

It  is  claimed,  however,  that  the  action  can  be  maintained  un- 
der the  rule  expressed  in  section  1559  of  our  Civil  Code,  that  a 
contract  made  by  one  person  with  another  for  the  benefit  of  a 
third  person  may  be  enforced  by  the  latter,  the  arcjument  being 
that  the  emplo}'ment  of  defendant  by  plaintiff's  mother  to  draw 
her  will  was  clearly  for  plaintiff's  benefit,  inasmuch  as  the  latter 
was  one  of  the  objects  of  her  bounty,  as  expressed  in  her  will; 
and  a  number  of  cases  are  cited  which  are  supposed  to  bring  the 
case  within  that  rule.  But  in  our  judgment  that  provision  has 
no  application  to  t^iis  case.  It  is  intended  to  apply  to  instances 
where  the  contract  is  made  expressly  for  the  benefit  of  the  third 
person,  not  where  the  third  person  is  or  may  be  merely  incident- 
ally or  remotely  benefited  as  a  result  of  surh  contract.  Such  is 
the  language  of  the  code,  and  such  will  be  found  to  be  the  ap- 
plication of  the  doctrine  in  all  the  cases  cited  by  counsel,  or 
wliich  have  come  to  our  attention.  The  terms  of  section  1559 
are:  "A  contract  made  expressly  for  the  benefit  of  a  third  per- 
§on  may  be  enforced  by  him  at  any  time  before  the  parties  there- 
to rescind  it."  This  rule,  we  are  told  by  Mr.  Pomeroy  (Pom- 
eroy  on  Remedies  and  Remedial  Rights,  sec.  139),  was  originally 
adopted  prior  to  the  reformed  procedure,  being  based  "partly 
upon  considerations  of  convenience  and  partly  upon  a  liberal  oon- 
atmction  of  the  nature  of  the  oontrnct,  and  the  purpose  of  whioh 
was  to  avoid  circuity  of  action,  and  to  ^*^  enable  the  real  party 
in  interest  to  sue.  That  author  proceeds  to  give  us  illustrations 
of  Ha  appHoation,  and  each  instance  given  is  a  case  where  the 
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contract  was  in  express  terms  made  for  the  benefit  of  the  third 
party,  and  by  reason  of  which  the  latter  became  the  real  party 
in  interest.  No  such  application  of  the  doctrine  as  is  here  con- 
tended for  is  even  remotely  hinted  at.  The  contract  between 
the  plaintiff's  mother  and  the  defendant,  which  was  the  suibject 
of  the  breach,  cannot  be  said  in  any  legal  sense  to  have  been  ex- 
pressly made  for  plaintiff's  benefit.  It  was  a  contract  for  em- 
ployment of  defendant's  services  as  an  attorney  to  draft  the  will 
of  Mrs.  Buckley,  the  immediate  purpose  of  which  was  for  the 
benefit  of  the  latter,  to  enable  her  to  make  disposition  of  her 
estate  in  accordance  with  her  desire.  Remotely,  it  is  true,  she 
intended  plaintiff  to  be  benefited  as  a  result  of  such  contract,  by 
providing  for  him  in  her  will.  Such  provision,  however,  could 
create  no  vested  right  in  plaintiff  until  the  death  of  the  testa- 
trix. Until  that  event  the  will  remained  purely  ambulatory, 
and  the  provision  for  plaintiff  could  be  at  any  time  changed  or 
withdrawn.  It  therefore  created  a  mere  possibility  in  plaintiff 
— not  a  right  which  made  him  in  law  a  privy  to  the  contract. 
To  hold  that  by  reason  of  the  provision  for  plaintiff  in  the  "vvill 
the  contract  is  to  be  considered  one  made  expressly  for  his  ben- 
efit is  to  confound  the  terms  of  the  will  with  those  of  the  con- 
tract. The  latter  alone  was  the  subject  of  the  breach,  and  by 
defendant's  negligence  in  carrying  out  that  contract  the  testa- 
trix alone  suffered  legal  injury.  Although  the  ultimate  conse- 
quential injury  to  plaintiff  would  appear  to  have  been  great,  it 
was,  so  far  as  defendant  is  concerned,  damnum  absque  injuria, 
against  which  the  courts  are  powerless  to  relieve.  In  this  view, 
it  is  not  material  to  notice  the  other  objections  made  to  the  com- 
plaint. The  demurrer  having  been  properly  sustained,  it  fol- 
lows that  the  judgment  should  be  affirmed. 
It  is  so  ordered. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


ATTORNEY  AND  CLIENT.— The  right  of  third  person  to  recover 
for  the  negligence  of  an  attorney,  whereby  he  is  injured,  is  discussed 
In  the  extended  note  to  Peabody  Building  etc.  Assn.  v.  Houseman,  33 
Am.  Rep.  760. 

NBGDiaENCE— WHO  MAY  SUE  FOR.— A  plaintiff  seeking  to  re- 
corer  for  Injuries  received  by  him  from  the  negligence  of  another, 
must  show  that  the  latter  committed  a  breach  of  some  duty  owing 
to  the  plaintiff  or  Imposed  for  his  benefit:  Woolwlne  v.  Chesapeake 
etc.  Ry.  Co.,  36  W.  Va.  329;  32  Am.  St.  Rep.  859,  and  note;  Williams 
V.  Chicago  etc.  R.  R.  Co.  135  III.  491;  25  Am.  St.  Rep.  397,  and  note. 
See,  also,  the  extended  notes  to  Peabody  Building,  etc.  Assn.,  83  Am. 
Rep.  760-766,  and  Devlin  T.  Smith,  42  Am.  Rep.  315. 
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CONTRACTS— WHO  MAY  SUB  THEREON.— A  person  for  whose 
benefit  an  express  promise  is  made  in  a  valid  contract  between  oth- 
ers, may  maintain  an  action  thereon  In  his  own  name.  The  contract 
must  have  been  made  for  his  benefit  as  Its  object,  and  he  must  be  in- 
tended to  be  benefited  thereby:  Howsmon  v,  Trenton  Water  Co., 
119  Mo.  304;  41  Am.  St  Rep.  654,  and  note.  This  subject  is  thor- 
oughly discussed  In  the  extended  note  to  Linneman  t.  Moross^  39  Am. 
8t  Bep.  631-535. 


Cavallaro  V.  Trxas  &  Paoifio  R.\ir,WAY  Co. 

[110  Cauformia,  S18.] 

A  CARRIER  ACCEPTING  FOR  CARRIAGE  GOODS  DI- 
RECTED TO  A  DESTINATION  BEYOND  its  own  route  assumes, 
in  the  absence  of  an  express  contract  upon  the  subject,  the  obligation 
to  transport  them  to  the  place  to  which  they  are  directed. 

CARRIERS  CONNECTING.— Where  property  delivered  to  a 
carrier,  consigned  to  a  place  beyond  its  route,  is,  at  the  cud  of  such 
route,  received  by  another  carrier  for  transportation  to  the  place  of 
destination.  It  becomes  answerable  to  the  owner  for  any  negligence 
or  misfeasance  In  completing  the  carriage,  whether  there  is  an 
express  contract  or  not. 

CARRIERS,— THE  DUTY  TO  DELIVER  GOODS  RECEIVED 
BY  A  CARRIER  for  transportation  is  imposed  by  law  as  soon  as  he 
accepts  them,  and  whether  expressed  or  not,  becomes  a  part  of  the 
contract 

A  CARRIER  DELIVERING  GOODS  TO  A  WRONG  PERSON 
Is  not  excused  by  any  circumstances  of  fraud,  imposition,  or  mistake. 
The  law  exacts  of  him  at)solute  certainty  that  tlio  person  to  wliom 
the  delivery  is  made  is  the  party  rightfully  entitled  to  the  goods. 
Delivery  to  another,  whether  by  Innocent  mistake  or  through  fraud 
practiced  upon  the  carrier,  is  a  convcr.sion  by  lilni. 

CARRlERS.-NOnCE  OF  THE  ARRIVAL  OF  GOODS  at  the 
place  of  destination  given  to  a  person  who  personated,  and  falsely 
and  fraudulently  represented  himself  to  be,  tlie  eoiisignee  cannot 
reduce  the  liability  of  the  carrier  to  that  of  a  warehouseman. 

THE  LAWS  OF  ANOTHER  STATE  ARE  PRESUMED  to  be 
the  eame  as  our  own.  and  this  presumption  extends  to  its  statutory 
as  well  as  to  its  common  law. 

CARRIERS.— DELIVERY  OF  GOODS  TO  A  PERSON  OTHER 
THAN  THE  CONSIGNEE  is  not  justiied  by  the  fact  that  such 
other  person  had  procured  and  presented  to  the  carrier  a  duplicate 
bill  of  lading,  not  assigned  by  either  the  consignee  or  the  consignor. 

JURY  TRIAL.— EXCEPTIONS  TO  INSTRUCTIONS  GIVEN 
BY  THE  COURT  of  Ita  own  motion  arc  not  sufficiently  reserved  by 
the  statement  of  counsel  made  at  the  time  that  he  saves  an  excep- 
tion to  eaoh.  every,  and  all  instructions  given  by  the  court  of  Its  own 
motion.  The  exceptions  ought  to  point  out  tpedfically  the  portions 
objected  to.  In  order  that  the  Judge  may  have  an  opportunity  to  cor- 
rect any  error  he  may  have  Inadvertently  fallen  Into.  This  rule  does 
not  apply  to  Instructions  prepared  and  presented  by  either  of  the 
parties. 

A  CARRIER'S  LIABILITY  AS  SUCH  IS  NOT  TERMINATED 
f>y  the  fact  that  goods  have  not  l>een  called  for.  for  two  or  three  weekn 
after  their  arrival,  if  the  consignee  tias  not  had  notice  of  such  arrival. 
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auch  notice  having,  In  fact,  been  given  to  a  person  who  fraudulently 
personated  the  consignee. 

WAREHOUSE  RECEIPTS  are  negotiable  unless  they  have  the 
words  "non-negotiable"  printed  in  red  ink  across  their  face,  and  a 
transfer  in  good  faith  passes  title  to  the  goods  covered  thereby. 

A  WAREHOUSEMAN  DELIVERING  GOODS  TO  ONE  NOT 
ENTITLED  THERETO  because  he  presented  a  duplicate  bill  of  lad- 
ing therefor,  not  signed  or  indorsed  by  either  the  consignee  or  the 
consignor,  is  answerable  to  the  owner  for  any  resulting  loss. 

CARRIERS  OR  WAREHOUSEMEN— VARIANCE.— A  plaintiff 
suing  the  defendant  as  a  common  carrier  may  recover  against  him 
as  a  warehouseman,  in  every  proper  case. 

CARRIERS— PLACE  OF  DELIVERY.— Goods  consigned  gener- 
ally to  a  designated  consignee  without  stating  his  office  or  place  of 
business  are  deliverable  at  the  station  or  depot  of  the  carrier,  and  a 
delivery  of  them  at  the  building  in  which  the  consignee  has  an  office 
to  a  person  there  fraudulently  personating  him  is  not  a  proper  deliv- 
ery, and  cannot  relieve  the  carrier  from  liability  for  such  goods. 

H.  V.  Morehotise,  for  the  appellant. 

William  P.  Veuve,  for  the  respondent. 

^^^  SEARLS,  C.  This  is  an  appeal  from  a  final  judgment  in 
favor  of  plaintifiE  for  twelve  hundred  and  fifty-five  dollars  and 
ninety-six  cents  and  costs,  and  from  an  order  denying  a  motion 
of  defendant  for  a  new  trial. 

Defendant  is  a  railroad  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  United  States,  and  is  a  com- 
mon carrier  of  freight  and  passengers  from  El  Paso,  in  the  state 
of  Texas,  hy  the  way  of  Fort  Worth,  to  New  Orleans,  in  the 
state  of  Louisiana.  Plaintiff  is  a  citizen  and  resident  of  the 
state  of  California. 

On  the  twenty-fourth  day  of  October,  1894,  the  plaintiff 
ehipped  from  Oakland,  California,  forty  barrels  of  white  wine, 
by  the  Atlantic  &  Pactific  Railroad  Company,  and  on  the  twenty- 
fifth  day  of  October  he  shipped  from  San  Jose,  Cahfomia,  by 
the  same  company,  forty-one  barrels  of  red  wine,  all  consig-ned 
to  *^.  Lo  Seoco,  New  Orleans,  La.,"  for  which  two  shipment* 
plaintiff  received  from  the  said  Atlantic  &  Pacific  Railroad  Com- 
pany separate  duplicate  bills  of  lading  in  the  ususal  form. 

One  set  of  these  duplicate  bills  of  lading  was  forwarded  by  the 
plaintiff  per  registered  letters  addressed  "V.  Lo  Seoco,  29  Hos- 
pital street,  New  Orleans,"  and  United  States  registered  return 
receipts  were  in  due  time  returned  to  him  at  San  Jose,  Califor- 
nia, signed  '*V.  Lo  Secco,  J.  Lo  Secco." 

852  rpj^e  goods  wcre  forwarded  under  some  regulations  among 
the   several  companies,  over  the  Southern  Pacific  Coast  Line  to 
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Mojave;  Atlantic  &  Pacific  to  Albuquerque,  tlience  to  Atchison, 
Topeka  &  Sante  Fe  to  Parcel,  oy  (Julf  Colorado  &  Same  i"e  la 
Fort  Worth,  and  thence  by  the  Texas  &  Pacific,  the  defendant 
herein,  to  New  Orleans,  Louisiana, 

There  was  evidence  touching  the  proportion  of  freight  re- 
ceived by  each  of  these  connecting  companies,  and  as  to  their 
tratfic  association.  The  goods  were  received  by  the  defendant  at 
Fort  Worth,  and  shipped  thence  to  New  Orleans,  where  tlie 
freight  was  collected  by  said  defendant  and  the  goods  delivered. 

There  is  no  dispute  as  to  these  facts,  and  the  crucial  question 
is.  Were  they  delivered  to  the  consignee,  and,  if  not,  was  the  de- 
fendant guilty  of  such  negligence  as  renders  it  liable  in  damages 
for  the  value  of  the  property? 

There  was  testimony  tending  to  establish  the  following  facts: 
Y.  Lo  Secoo,  the  consignee,  was,  and  for  many  years  had  been, 
a  commission  merchant  in  New  Orleans,  whose  principal  busi- 
ness was  receiving  consignments  of  oranges  and  other  fruit, 
which  he  sold  on  commission,  and  usually  at  public  auction.  He 
owned  the  premises  at  29  Hospital  street,  and  had  his  office  in 
the  rear  of  the  building.  The  front  part  of  the  building  was 
occupied  by  D.  Lo  Secco,  a  nephew  of  V.  Lo  Secco,  as  a  grocery 
and  saloon. 

V.  Lo  Secco  was  a  man  of  wealth  and  reputation,  say  sixty  years 
of  age,  six  feet  high,  weighing  from  tAvo  hundred  to  two  lj%ndrod 
and  fifty  pounds,  with  gray  hair.  D.  Lo  Secco  was  a  rather  small 
man,  say  twenty-five  to  thirty  years  of  age,  with  black  hair,  etc. 
V.  Lo  Secco  could  not  write,  and  never  ordered  the  wine,  or 
had  any  communication  with  plaintiff,  but  the  latter  knew  the 
former  by  reputation,  and  shipped  the  goods  to  him  to  be  sold 
on  commission  for  account  of  plaintiff.  One  consignment 
reached  New  Orleans  November  9,  1892,  and  was  delivered  No- 
vember 2.'3,  1892.  The  ^•'^*  other  arrived  November  4,  1892, 
and  was  delivered  December  6,  1892. 

When  the  first  consignment  reached  its  destination,  defendant 
sent  its  messenger  to  29  Hospital  street,  to  notify  the  consignee, 
and,  in  answer  to  interrogatories,  a  man  whom  the  messenger 
describes,  and  who  was  doubtless  D.  Jjo  Secco,  professed  to  be 
such  consignee,  and  in  the  name  of  V.  Ix)  Secco  signed  an  ac- 
knowledgment of  notice  of  the  arrival  of  the  consignment.  The 
Bame  thing  was  repeated  in  the  same  manner  upon  the  arrival 
of  the  second  consignment. 

A  man  answering  to  the  description  of  D.  Lo  Socoo,  and  not 
answering  to  the  description  of  V.  Lo  Secco,  called  at  the  office 
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of  defendant  with  one  of  the  "bills  of  lading  November  25  th, 
claimed  to  he  the  consignee,  paid  the  freight,  receipted  for  the 
goods  in  the  name  of  V.  Lo  Secco,  and  took  them  away. 

The  same  thing  was  repeated  with  the  other  consignment,  De- 
cember 6th,  except  that  the  bill  of  lading  was  not  presented  to  de- 
fendant. There  was  evidence  that  the  signature  "V.  Lo  Secco" 
was  in  the  handwriting  of  D.  Lo  Secco.  D.  Lo  Secco  disap- 
peared from  New  Orleana  soon  after  this  transaction,  and  has 
never  retiimed. 

The  consignee,  V.  Lo  Secco,  knew  nothing  whatever  of  the 
shipments  to  him,  never  received  the  bills  of  lading,  or  any 
notice  of  the  shipment,  and  appears  to  have  had  no  knowledge 
whatever  of  the  transaction  nntil  after  the  goods  disappeared. 

The  witnesses  for  the  defense  spoke  of  knowing  one  V.  Lo 
Seoco  in  connection  with  the  shipment  and  delivery  of  the  wine, 
but  in  ev«ry  instance,  in  describing  him,  they  gave  a  description 
of  D.  Lo  Seceo,  and  not  one  applying  to  V.  Lo  Secco. 

The  evidence  is  clearly  to  the  effect  that  D.  Lo  Secco  person- 
ated the  consignee  of  the  goods,  V.  Lo  Secco,  received,  re- 
ceipted for,  and  paid  the  freight  thereon,  and  then  disappeared. 
The  evidence  was  amply  sufl&cient  on  the  head  indicated  to  war- 
rant the  jury  in  finding  a  verdict  in  favor  of  plaintiff. 

^^^  A  number  of  contentions  of  appellant,  without  taking 
them  up  seriatim,  may  be  answered  in  this  wise:  It  is  established 
law  of  England:  1.  That  when  the  carrier  accepts  for  carriage 
goods  directed  to  a  destination  beyond  its  own  route,  it  assumes, 
by  the  very  act  of  acceptance,  in  the  absence  of  any  express  con- 
tract on  the  subject,  the  obligation  to  transport  them  to  the 
place  to  which  they  may  be  directed.  This  was  first  decided  in 
what  is  known  as  the  "Muschamp  case'*  (Muschamp  v.  Lancas- 
ter etc.  Ry.  Co.,  8  Mees.  &  W.  421),  and  has  been  ever  since 
steadily  adhered  to.  2.  As  an  apparent  corollary  of  the  first  prop- 
osition, the  English  courts  have  also  held  that,  in  all  cases  in- 
cluded therein,  the  first  carrier  becomes  exclusively  responsible 
for  the  carriage  and  safety  of  the  goods  to  their  destination,  and, 
no  matter  by  whom  injured  or  lost,  the  first  carrier  alone  can  be 
sued  by  the  aggrieyed  party,  and  any  attempt  to  hold  the  sub- 
sequent or  connecting  carrier  liable  must,  notwithstanding  the 
loss  may  have  occurred  through  its  negligence,  fail  for  want  of 
privity  of  contract  between  such  carrier  and  the  injured  party: 
Hutchinson  an  Carriers,  sees.  146,  147. 

Upon  the  first  of  the  foregoing  propositiona  the  American 
courts  are  divided.    The  majority  of  them,  however,  hold  against 
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the  English  doctrine,  as  unjust  to  the  carrier  and  as  unnecessary 
upon  grounds  of  public  policy,  and  assert  the  true  rule  to  be 
that  in  the  absence  of  any  contract,  except  such  as  is  implied 
from  the  acceptance  of  the  goods  for  carriage,  the  obligation 
of  the  carrier  extends  only  to  the  end  of  liis  rout€,  and  a  proper 
delivery  there  to  the  next  succeeding  carrier  to  further  or  com- 
plete the  carriage.  And,  in  order  to  be  bound  furtlier,  a  posi- 
tive agreement,  either  express  or  implied,  is  necessary.  And  this 
is  called  the  American  rule:  Hutchinson  on  Carriers,  sec.  149, 
and  cases  cited. 

Upon  the  second  proposition,  the  courts  of  the  United  States, 
both  federal  and  state,  are  believed  to  be,  with  a  single  exception, 
a  unit  in  holding  that  either  with  or  without  a  contract  under 
which  the  first  carrier  becomes  ***  liable  for  loss  or  injur}'  to 
goods  until  they  reach  their  destination,  the  owner  may  seek  re- 
dress from  any  intermediate  carrier  who  is  in  fault.  The  ex- 
ception alluded  to  is  the  state  of  Georgia,  and  in  that  state  tlie 
English  rule  is  now  mainly  abrogated  by  statute. 

The  theory  upon  which  the  connecting  carrier  is  held  liable 
for  his  own  default  or  misfeasance  to  the  owner  is  based  upon 
the  ground  that  the  receiving  carrier  is  the  agent  of  the  owner 
to  fonft'ard  and  deliver  to  the  next  succeeding  or  connecting  car- 
rier, who  in  turn  becomes  the  agent  of  the  principal,  and  not 
the  subagent  of  the  first  agent,  and  hence  liable. 

"Whatever  may  be  the  basis  of  the  doctrine,  it  is  one  of  we1l-nigh 
universal  application  in  this  country,  and,  as  is  said  by  Hutch- 
inson on  Carriers,  at  section  150:  "The  rule  which  allows  the 
action  against  the  carrier  in  fault,  as  well  as  against  the  one  who 
is  primarily  responsible,  certainly  commends  itself  upon  grounds 
of  hoih  justice  and  convenience,  and,  ^ith  the  above  exception 
[Georgia],  is  the  universal  law  of  this  country.'* 

The  complaint  in  this  case  avers,  among  other  things,  the  de- 
livery of  the  property  to  defendant  as  such  common  carrier,  nn<] 
its  receipt  upon  the  agreement  aforesaid  (that  is  to  say,  to  carry 
the  same  to  New  Orleans  and  there  deliver  it  to  V.  Ix)  Seoco), 
and  its  misdelivery,  whereby  it  was  lost  to  plaintiff.  If  the  de- 
fendant, as  a  common  carrier,  received  property  consigned  to  a 
person  in  New  Orleans  to  be  carried  over  its  road  terminating 
in  that  city,  it  became  liable  to  the  owner  for  negligence  or  mis- 
feasance, in  doing  so,  under  its  comtnon-law  liability,  whether 
there  was  an  express  contract  or  only  such  agreement  as  the  law 
impliea.  In  Church  ▼.  Atchinson  etc.  R.  R.  Co.,  1  Okla.  44,  re- 
lied upon  by  appellant,  there  waa  no  allegation  in  the  complaint 
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that  the  goods  were  ever  delivered  to  or  received  by  the  de- 
fendant. 

The  last  duty  required  of  the  oommon  carrier  is  that  of  deliv- 
ery. This  is  a  duty  imposed  upon  him  by  law;  as  soon  as  he 
accepts  the  goods,  and  whether  ©o  expressed  ^^^  or  not,  it  be- 
comes a  part  of  his  contract.  He  must  not  only  deliver  goods 
intrusted  to  him  to  carry,  but  becomes  also  responsible  for  tlieir 
proper  delivery:  Hutchinson  on  Carriers,  sec.  338,  The  same 
author,  at  section  344,  says:  "No  circumstances  of  fraud,  impo- 
sition, or  mistake  will  excuse  the  common  carrier  from  responsi- 
bility for  a  delivery  to  the  wrong  person.  The  law  exacts  of 
him  absolute  certainty  that  the  person  to  whom  the  delivery  is 
made  is  the  party  rightfully  entitled  to  the  goods,  and  puts  up- 
on him  the  entire  risk  of  mistakes  in  this  respect,  no  matter  from 
w'hat  cause  occasioned,  however  justifiable  the  delivery  may  seem 
to  have  been,  or  however  satisfactory  the  circumstances  or  proof 
of  identity  may  have  been  to  his  mind;  and  no  excuse  has  ever 
been  allowed  for  a  delivery  to  a  person  for  whom  the  goods  were 

not  directed  or  consigned If,  however,  the  delivery  be 

made  to  the  wrong  person,  whether  by  an  innocent  mistake  or 
through  fraud  practiced  upon  the  carrier,  such  wrongful  deliv- 
ery will  be  a  conversion":  Adams  v.  Blankenstein,  2  Cal.  413; 
56  Am.  Dec.  350. 

The  contention  of  appellant,  that  its  liability  as  a  common 
carrier  had  ceased  before  the  delivery,  and  that  it  became  and 
was  at  the  date  of  such  delivery  only  liable  as  a  warehouseman, 
cannot  be  maintained. 

Under  section  2120  of  our  Civil  Code,  a  common  carrier  may 
reduce  his  liability  to  that  of  a  warehouseman,  as  to  goods  which 
have  arrived  at  the  place  of  consignment,  by  giving  notice  to 
the  consignee  of  the  arrival,  and,  if  the  place  of  residence  or  bus- 
ings of  such  consignee  is  not  known,  the  notice  may  be  given  by 
letter  dropped  in  the  nearest  postoflEice. 

Appellant  sought  to  serve  notice  in  the  present  case  upon  the 
consignee  in  person,  but,  by  mistake  and  through  the  fraud  of 
D.  Lo  Secco,  the  notice  was  served  upon  him  and  not  upon  V. 
Lo  Secco,  the  consignee.  This  was  no  notice  to  the  consignee, 
and  did  not  have  the  effect  of  changing  the  liability  of  the  car- 
rier to  that  of  a  warehouseman:  Wilson  y.  California  Cent.  R.  R. 
,Co.,  94  Cal.  166. 

'^^"^  If  it  be  claimed  that  the  determination  in  this  case  turns 
trpon  the  law  of  the  state  of  Louisiana,  and  not  upon  that  of  Cal- 
ifornia, the  answer  must  be:  1.  In  the  absence  of  proof  to  the 
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contrary,  the  laws  of  another  stale  will  be  presumed  to  be  the 
same  as  our  own,  and  this  presumption  extends  to  statutory  aft 
well  as  to  the  common  law:  Hickman  v.  Alpaugh,  21  Cal.  225; 
Shumvay  t.  Leakey,  67  Cal.  460;  Marsters  v.  La^h,  61  Cal.  624; 
Moriiraer  v.  Harder,  93  Cal.  172.  2.  The  rule  requiring  notice 
to  be  given  is  but  a  declaration  of  the  law  as  it  existed  prior  to 
the  statute  in  a  majority  of  the  states  and  in  England:  Wilson  v. 
California  Cent  R  K.  Co.,  94  Cal.  166;  Hutchinson  on  Car- 
riers, sees.  373,  374,  and  notes. 

This  is  not  a  case  of  the  delivery  of  goods  at  the  residence 
or  place  of  business  of  the  consignee.  The  freight  was  con- 
sgned  to  V.  Lo  Secco,  New  Orleans,  Louisiana,  and  hence  the 
station  or  depot  of  the  defendant  was  the  place  of  delivery,  and 
the  fact  that  D.  Lo  Secco,  to  whom  the  goods  were  delivered, 
had  procured  and  presented  a  duplicate  of  the  bill  of  lading  to 
defendant,  which  was  not  assigned  or  indorsed  by  either  the  con- 
signor or  consignee,  was  no  excuse  or  justification  to  defendant 
for  delivering  the  goods  to  him  without  further  identification. 

"A  carriCT  is  exonerated  from  liability  for  freight  by  delivery 
thereof,  in  good  faith,  to  any  holder  of  a  bill  of  lading  therefor, 
properly  indorsed,  or  made  in  favor  of  the  bearer":  Civ.  Code, 
sec.  2131. 

This  section  of  the  code  has  no  application  to  the  case  in  hand, 
because  the  bill  of  lading  was  not  made  to  bearer,  and  was  not 
indorsed  by  the  recipient  to  whom  it  was  issued.  Numerous 
questions  arise,  and  some  of  them  difficult  ones,  in  relation  to 
assignments,  mortgages,  hypothecation,  etc.,  of  bills  of  lading. 
None  of  these  questions  are  involved  here,  as  there  is  no  evi- 
dence in  the  record  upon  which  to  predicate  them,  except  the 
mere  fact  that  D.  Lo  Secco  possessed  and  presented  the  defend- 
ant an  unindorsed  bill  of  lading,  which  did  not,  and  cooild  not 
under  our  law,  give  him  ^**  any  title  to  the  freight  therein  de- 
scribed: Civ.  Code,  sec.  2127. 

The  uncontradicted  evidence  of  the  witnesses  Leland  and 
Sterne,  supplemented  by  the  deposition  of  Toomey,  and  by  the 
hills  of  lading  introduced  by  consent,  and  the  way  bills,  were 
sufficient  to  authorize  the  jury  to  conclude  that  the  through 
bills  of  lading  were  authorized  by  the  defendant 

The  court,  upon  its  own  motion,  instructed  the  jury  at  oonsider- 
able  length.  The  only  objection  or  exception  to  the  instructions 
thus  given  is  as  follows:  Counsel  for  defendant  said:  **We  desire, 
if  youT  honor  please,  to  save  an  exception  to  each,  every,  and 
ftll  of  the  instructions  given  by  the  court  of  its  own  motion.** 
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It  is  oLjected,  on  the  part  of  respondent,  that  this  exception 
is  not  suflieiently  specific  to  warrant  this  court  in  scrutinizing 
the  instructions  given  hy  the  court  upon  its  own  motion.  The 
current  of  authority  seems  to  render  it  imperative  that  we  sus- 
tain the  objection  of  respondent,  and  decline  to  examine  and 
pass  upon  the  legality  of  the  court's  instructions. 

The  theory  of  the  rulings  is,  that  exceptions  to  the  charge  of 
a  court  to  the  jury  ought  to  point  out  specifically  the  portions 
excepted  to,  and  be  made  at  the  time  of  trial,  in  order  that  the 
judge  may  have  an  opportunity,  before  the  jury  retires,  to  cor- 
rect any  error  he  may  have  inadvertently  fallen  into  in  draw- 
ing up  the  charge  in  the  hurry  and  perplexities  of  the  trial: 
Hicks  V.  Coleman,  25  Cal.  122;  85  Am.  Dec.  103;  Sill  v.  Eeese, 
47  Cal.  294;  Eider  v.  Edgar,  54  Cal.  127;  Shea  v.  Potrero  etc. 
R.  R.  Co.,  44  Cal.  414;  Brown  v.  Kentfield,  50  Cal.  129;  Rob- 
inson V.  Western  Pac.  R.  R.  Co.,  48  Cal.  409;  Sukeforth  v. 
Lord,  87  Cal.  399. 

The  doctrine  of  these  cases,  and  of  others  of  like  import,  have 
established  a  rule  of  practice  in  this  state  from  which  we  do  not 
feel  at  liberty  to  depart.  This  rule,  of  course,  has  no  applica- 
tion to  the  special  instructions  asked  by  the  parties  and  given 
or  refused  ^^^  by  the  court,  concerning  which  a  general  excep- 
tion has  always  been  held  sufficient. 

There  was  no  error  in  tlie  refusal  of  the  court  to  give  the  in- 
structions asked  on  behalf  of  the  defendant,  numbered  from  1 
to  7,  both  inclusive.  The  first  of  these  instructions  involved 
the  proposition  that  if  the  two  shipments  of  wine  reached  New 
Orleans  on  the  ninth  and  fifteenth  days  of  November,  1892,  re- 
spectively, and  were  not  called  for  or  demanded  until  the  twen- 
ty-first day  of  November  and  the  sixth  day  of  December,  respec- 
tively, then  the  defendant's  liability,  if  any,  was  not  that  of  a 
common  carrier,  but  that  of  a  warehouseman,  and  that  plaintiff 
could  not  recover. 

The  answer  to  this  proposition  is  two-fold:  1.  The  evidence 
eh  owed  clearly  that  V.  Lo  Secco,  the  consignee,  had  no  notice 
whatever,  either  in  fact  or  such  as  is  provided  by  statute,  of  the 
arrival  of  the  goods,  and  until  notice  thereof  defendant  held  the 
same  as  a  common  carrier  and  subject  to  its  liability  as  such;  2. 
Even  as  a  warehouseman,  defendant  was  not  authorized  to  de- 
liver the  goods  to  a  stranger  who  presented  a  bill  of  lading  not 
indorsed,  and  who  was  not  identified  in  any  way  as  the  con- 
signee, or  as  having  any  right  to  the  bill  of  lading,  or  the  goods 
of  which  it  was  a  symboL 
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"Wareliouse  receipts  are  negotiable  unless  tliey  have  the  word 
"non-negotiable"  printed  in  red  ink  across  their  face,  and  when 
negotiable  an  indorsement  of  the  receipt  operates  as  a  valid 
transfer  of  the  property  retpresented  by  such  receipt:  Stats.  1877- 
78,  p.  949. 

A  transfer  of  a  warehouse  receipt  in  good  faith,  etc.,  passes 
the  title  to  the  goods  covered  by  the  receipt:  Davis  v.  Eussell, 
62  Cal.  611;  28  Am.  Eep.  647.  There  is  no  difference  between 
a  warehouse  receipt  and  a  bill  of  lading  in  this  respect:  Davis 
V.  Eussell,  52  Cal.  611;  28  Am.  Rep.  647;  Bishop  v.  Fulkerth, 
68  Cal.  607;  Civ.  Code,  sees.  2127-2131. 

The  second  instruction  is  to  the  effect  that  the  defendant,  in 
the  absence  of  other  instructions,  had  a  right  to  deliver  the  first 
shipment  of  wine  to  the  person  who  presented  the  bill  of  lading 
and  surrendered  it,  and  the  *^  third  is  to  the  effect  that  if  the 
same  person  who  delivered  the  bill  of  lading  presented  himself 
as  the  true  consignee  of  the  second  shipment  of  wine,  and  in 
both  instances  claimed  to  be  the  true  consignee,  and  so  receipted 
for  the  wine,  and  paid  the  freightage  thereon,  and  that  the  bills 
of  lading  had  been  sent  by  the  consignor  to  V.  Lo  Secco,  and 
the  person  who  claimed  and  received  the  wine  lived  and  carried 
on  business,  including  the  selling  of  wines  at  29  Hospital 
street.  New  Orleans,  and  that  defendant  notified  him  there  of 
•  its  arrival,  then  the  jury  should  find  for  the  defendant. 

In  the  absence  of  some  act  or  conduct  on  the  part  of  the  con- 
signor, whereby  he  is  estopped,  of  which  there  is  no  evidence, 
these  instructions  are  not  an  embodiment  of  the  law,  unless  an 
unindorsed  bill  of  lading,  in  the  hands  of  a  stranger  thereto,  is 
sufficient  evidence  of  ownership  to  warrant  the  delivery  by  a 
common  carrier  to  the  person  so  holding  such  bill  of  lading.  We 
have  hereinbefore  stated  that  such  a  delivery  does  not  excuse  the 
carrier. 

The  fifth  instruction  is  covered  by  what  has  been  said  of  the 
third  and  fourth. 

The  sixth  instruction  is  covered  by  the  instructions  given  by 
the  court,  and  it  was  not  necessary  to  repeat  it. 

The  seventh  instniction  goes  upon  the  false  theory  that  the 
poods  were  consigned  to  29  Hospital  street,  New  Orleans,  when 
they  were  not  in  fact  so  consigned,  and  then  seeks  to  gauge  the 
duty  of  the  defendant  on  that  hypothesis.  This  was  not  proper 
to  be  done. 

Different  considerations  frequently  arise  in  cases  where  good* 
are  consigned  to  a  given  number  and  street,  and  are  there  deliv- 
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ered  to  a  person  apparently  the  person  to  whom  they  axe  con- 
signed, but,  in  this  case,  questions  of  that  character  are  not  prop- 
erly involved. 

We  axe  of  opinion  that  the  defendant,  whether  regarded  as  a 
common  carrier  or  as  a  warehouseman,  is  liable  for  the  misde- 
livery of  the  goods  in  question,  and  that  the  plaintiff  who  had 
counted  upon  the  liability  of  ^^^  defendant  as  a  common  car- 
rier may,  in  every  proper  case,  recover  against  such  carrier  as  a 
warehouseman:  Hoyt  v.  Nevada  County  etc.  E.  E.  Co.,  68  Cal. 
644;  Wilson  v.  California  Cent.  E.  E.  Co.,  94  Cal.  166. 

The  Judgment  and  order  appealed  from  should  be  affirmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
and  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

CARRIERS,  CONNECTING— LIABILITY.— A  railroad  company 
receiving  goods  consigned  to  a  place  beyond  the  terminus  of  its  own 
lines,  undertakes  to  convey  the  same  safely  to  the  point  of  destina- 
tion, and  will  be  liable  for  loss  of  such  goods  on  connecting  lines:  Fal- 
ney  v.  Georgia  R.  R.,  76  Ga,  597;  2  Am.  St.  Rep.  58,  and  note.  See, 
also,  the  note  to  Savannah  etc.  Ry.  Co.  v.  Harris,  23  Am.  St  Rep.  558. 

CARRIERS— LIABILITY  FOR  DELIVERY  OF  GOODS  TO 
WRONG  PERSON.— It  is  the  duty  of  a  railway  company,  as  a  com- 
mon carrier,  to  deliver  the  goods  to  the  true  owner  or  his  assignee  at 
its  peril,  and  its  failure  to  so  do  constitutes  a  conversion  for  which 
suit  may  be  maintained  without  previous  demand:  Missouri  Pac.  Ry. 
Co.  V.  Heidenheimer,  82  Tex.  195;  27  Am.  St.  Rep.  861,  and  note. 
See,  also,  the  extended  note  to  Weyand  v.  Atchison  etc  Ry.  Co.,  9 
Am.  St.  Rep.  513,  514. 

CARRIERS— PLACE  OF  DELIVERY.— A  railway  company's  lia- 
bility as  a  common  carrier  terminates  when  the  goods  are  safely 
stored  in  its  depot:  Railroad  v.  Kelly,  91  Tenn.  G'J9;  30  Am.  St.  Rep. 
002,  and  note;  Gregg  v.  Illinois  Cent.  R.  R.  Co.,  147  111.  550;  37  Am. 
St.  Rep.  238,  and  note. 

CARRIERS.- THE  DUTY  OF  A  CONSIGNEE  to  receive  and  take 
goods  is  as  imperative  as  the  duty  of  the  carrier  to  deliver  them.  He 
cannot  at  his  option  continue  the  stringent  liability  of  the  carrier, 
but  must  act  promptly  in  taking  the  goods.  If  he  does  not,  the  lia- 
bility of  the  carrier  as  an  insurer  nevertheless  ends:  Tarbell  v. 
Royal  Exchange  Shipping  Co.,  110  N.  Y.  170;  6  Am.  St.  Rep.  ;^50.  and 
note;  to  the  same  effect  see  Kirk  v.  Chicago  etc.  Ry.  Co.,  59  Minn. 
161;  50  Am.  St.  Rep.  397,  and  Gregg  v.  Illinois  Cent.  R.  R.  Co.,  147  111. 
550;  37  Am.  St.  Rep.  238.  See,  also,  the  note  to  Scheu  v.  Beuodiet,  15 
Am.  St.  Rep.  429. 

WAREHOUSE  RECEIPTS- NEGOTIABILITY  OF.— A  certificate 
or  receipt  issued  by  a  warehouse  and  storage  company  is  negotiable, 
and  a  purchaser  thereof  In  good  faith,  and  without  notice  of  any  fact 
to  put  him  on  inquiry.  Is  entitled  to  receive  from  the  company  the 
property  described  on  payment  of  lawful  charges:  Hanover  Nat. 
Bank  v.  American  Dock  etc.  Co.,  148  N.  Y.  612;  51  Am.  St.  Rep.  721, 
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and  note.    See,  also,  the  extended  note  to  Rice  v.  Cutler,  S4  Am.  Dec. 
752-7M. 

EVIDENCE— PRESUMPTION  AS  TO  LAWS  OP  OTHER 
STATES.— In  the  alienee  of  proof,  the  statutory  law  of  another 
Btate  is  presumed  to  be  the  same  as  this:  Chapman  v.  Brewer,  43 
Neb.  890:  47  Am.  St.  Rep.  779.  and  note;  contra,  Kelley  v.  Keliey, 
161  Mass.  Ill;  42  Am.  St.  Rep.  3SU. 
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[110  CALIFX3RNIA,  387.) 

WILT.S.-THE  OMISSION  OF  ANY  OF  THE  STATTITORT 
RE^QUIREMENTS  for  the  execution  of  a  will  Is  fatal  to  Its  operation 
as  such  because  the  right  to  dispose  of  property  by  will  is  conferred 
by  legislative  action,  and  must  be  exercised  upon  the  terms  pre- 
scribed thereby. 

WILLS— MISTAKE  OF  WITNESS  IN  SIGNING  HIS  NAME.— 
If  a  witness  nndertaklng  to  attest  the  exoftition  of  a  yr\U,  and  intend- 
ing to  slfrn  his  own  name  as  a  witness  thereto,  InadTertently  writes. 
Instead  of  his  own  name,  his  own  initials,  followed  by  the  surname  of 
the  testator,  the  will  Is  not  properly  witnessed,  and  must  be  denied 
probate,  if  the  statute  requires  that  e^ery  will  must  be  attested  by 
two  witnesses,  escti  of  whom  must  sign  his  name  as  a  witness  at  the 
end  of  the  ill. 

IN  CONSTRUING  A  STATUTE,  the  duty  of  the  court  Is  simply 
to  ascertain  and  declare  what  is  In  terms  or  substance  declared 
therein,  not  to  Insert  what  has  been  omitted  nor  to  omit  what  Las 
been  inserted. 

C.  G.  Warren  and  F.  C.  Lusk,  for  the  appellant. 

William  H.  Schooler  and  Reardon  &  White,  for  the  respond- 
ent 

^®®  IIEXSHAW,  J.  Appeals  from  the  judgment  revoking 
tiie  probate  of  a  will,  and  from  the  order  denying  a  motion  for  a 
new  trial. 

The  facts  disclosed  by  the  evidence  without  conflict  are  as 
follows:  The  will  of  Ozias  Walker,  deceased,  was  written  by  C. 
G.  Warren,  the  attorney  at  law  of  tlie  testator,  and  was  executed 
in  the  presence  of  H.  C.  White  and  C.  G.  Warren,  who  were  re- 
quested by  the  testator  to  attest,  as  witnesses,  its  execution.  The 
roqtiirements  of  the  statute  were  complied  with  in  all  respects, 
saving  that  the  witness  C.  G.  Warren,  in  sigiiing  his  name  as  a 
witness  at  the  end  of  the  will,  inadvertently  wrote  the  ^'***  name 
C.  G.  Walker,  thus  employing  his  own  initials  but  tlie  testator's 
Bumarae. 

Upon  thia  showing,  the  court  revoked  the  probate  of  the  in- 
strument, and  the  propriety  of  its  action  in  so  doing  is  the  sole 
question  presented  upon  this  appeal. 
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At  the  outset  of  tliis  consideration,  it  is  proper  to  say  that  the 
right  to  make  testamentary  disposition  of  property  is  not  an  in- 
herent right  or  a  right  of  citizenship,  nor  is  it  even  a  right 
granted  hy  the  constitution.  It  rests  wholly  upon  the  legislative 
will,  and  is  derived  entirely  from  the,  statutes.  In  conferring 
that  right,  the  legislature  has  seen  fit  to  prescribe  certain  exac- 
tions and  requirements  looking  to  the  execution  and  authentica- 
tion of  the  instrument,  and  a  compliance  with  these  require- 
ments becomes  necessary  to  its  exercise.  As  has  been  said  (In 
re  O'JiTeil,  91  N.  Y.  520,  521):  "While  the  primary  rule  govern- 
ing the  interpretation  of  wills  when  admitted  to  probate  recog- 
nizes and  endeavors  to  carry  out  the  intention  of  the  testator, 
that  rule  cannot  be  invoked  in  the  construction  of  the  statute 
regulating  their  execution.  In  the  latter  case,  courts  do  not 
consider  the  intention  of  the  testator,  but  that  of  the  legisla- 
ture." 

As  a  prerequisite  to  the  exercise  of  the  testamentay  right  in 
this  state,  the  legislature  has  prescribed  for  the  execution  and 
authentication  of  wills  such  as  this  the  following  requirements: 
1.  It  must  be  subscribed  at  the  end  thereof  by  tlie  testator  him- 
self, or  some  person  in  his  presence,  and  by  his  direction  must 
Bubscribe  his  name  thereto;  2.  The  subscription  must  be  made 
in  the  presence-  of  the  attesting  witnesses,  or  be  acknowledged 
by  the  testator  to  them  to  have  been  made  by  him  or  by  his  au- 
thority; 3.  The  testator  must,  at  the  time  of  subscribing  or  ac- 
knowledging the  same,  declare  to  the  attesting  witnesses  that 
the  instrument  is  his  will;  and  4.  There  must  be  two  attesting 
witnesses,  each  of  whom  must  sign  his  name  as  a  witness  at  the 
end  of  the  will,  at  the  testator's  request  and  in  his  presence:  Civ. 
Code,  sec.  1276. 

It  is  not  for  courts  to  say  that  these  requirements,  or  ^^^  any 
of  thean,  are  mere  formalities  which  may  be  waived  without  im- 
pairing the  status  of  the  instrument.  It  is  not  for  courts  to 
say  that  a  mode  of  execution  or  authentication,  other  than  that 
prescribed  by  law,  subserves  the  same  purpose,  and  is  equally  effi- 
cient to  validate  the  instrument.  The  legislative  mandates  are 
supreme,  and  there  is  no  right  to  make  testamentary  disiposition 
except  upon  compliance  with  those  mandates. 

It  may  be  freely  conceded  that  the  question  under  considera- 
tion is  of  a  nature  purely  technical,  but  it  is  to  be  remembered 
that  the  whole  subject  matter  of  the  execution  and  authentica- 
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tion  of  wills  is  techmcal  and  nothing  ebe;  and  it  m\ist  not  be 
forgotten  that  the  technicalities  are  those  which  the  law-mak- 
ing power  has  the  right  to  impose  and  has  imposed  upon  the 
maker  of  a  will. 

It  will  be  noted  in  the  section  of  the  code  above  quoted  that 
the  duty  enjoined  upon  the  testator  is  to  subscribe  the  will, 
while  that  imposed  upon  the  attesting  witnesses  is  that  each 
must  sign  his  name  as  a  witness.  The  difference  is  neither  im- 
material nor  accidental.  A  testator  may  be  illiterate,  or  he  may, 
by  reason  of  paralysis,  or  other  disabling  cause,  be  incapacitated 
from  signing  his  name,  and  the  law  has  wisely  and  liberally  pro- 
vided for  the  due  execution  of  a  will  by  one  so  situated.  It  has 
required  of  him  that  he  shall  subscribe,  and,  while  the  word 
unquestionably  has  for  one  of  its  significations  the  signing  of  a 
name,  it  is  a  verb  of  comprehensive  meaning.  Any  form  or 
kind  of  underwriting  is  a  subscription,  and,  generally,  it  has 
been  held  that  any  mark  or  writing  by  the  testator  meant  by  him 
to  be  his  name,  or  to  take  the  place  of  his  signature,  or  to  serve 
for  his  identification,  will  answer  the  requirements  of  a  statute 
which  calls  merely  for  subscription  or  signing. 

The  same  liberality  of  construction  and  interpretation  has 
been  put  by  the  courts  upon  statutes  which  require  the  witnesses 
merely  to  subscribe  or  to  sign. 

**•*  There  are  thus  numerous  cases  under  such  statutes  which 
hold,  in  effect,  that  any  signing  by  which  alone  or  by  which, 
aided  by  parol  evidence,  the  identity"  of  the  subscriber  may  be 
ascertained,  substantially  complies  with  the  statute. 

The  case  of  the  appellant  upon  this  proposition  cannot  be 
more  strongly  staled  than  in  the  following  extracts  from  tlie 
learned  work  of  Mr.  Jarman,  discussing  the  Victorian  Wills  Act: 

"Examining  the  requirements  cooiimon  to  the  statute  of  frauds 
and  the  Wills  Act  in  Uieir  order,  the  next  condition  prescribed 
lor  the  validity  of  a  will  is,  that  it  should  be  signed,  which  sug- 
gests the  inquiry.  What  amounts  to  a  'signing'  by  the  testator? 
It  has  been  decided  that  a  mark  is  sufficient,  and  tliat  notwitli- 
standing  the  testator  is  able  to  write,  and  though  his  name  does 
not  appear  on  the  face  of  the  will.  A  mark  being  sufficient,  of 
course  the  initials  of  the  testator's  name  would  also  suffice.  And 
it  would  be  immaterial  that  he  signed  by  a  wrong  or  assumed 
name  (since  that  name  would  be  taken  as  a  mark),  or  that  against 
the  mark  was  written  a  wrong  name":  1  Jarman  on  Wills,  6th 
«d.,  •TS. 
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"The  next  statutory  requisition,  wiiich  is  common  to  tlie  old 
and  the  present  law,  is  that  the  mil  be  ^attested  and  subscribed' 
by  the  witnesses.    A  mark  has  been  decided  to  be  a  sufficient 

subscription The  initials  of  the  witnesses  also  amount 

to  a  sufficient  subscription,  if  placed  for  their  signature  as  attest- 
ing the  execution A  witness  need  not  sign  his  own  name 

if  the  name  actually  subscribed  be  intended  to  represent  his 
name;  or  a  description  (without  any  name)  is  sufficient  if  in- 
tended to  identify  him  as  a  witness In  fact,  there  seems 

to  be  no  distinction  in  these  respects  between  the  word  'sign* 
and  'subscribe';  any  act,  therefore,  which,  as  before  noticed, 
would  be  a  good  signature  by  a  testator,  would  be  a  good  signa- 
ture by  a  witness":  1  Jarman  on  Wills,  6th  ed.,  *85,  *86. 

*®*  An  examination  of  the  cases  bearing  upon  the  interpre- 
tation of  the  English  statute  shows  that  the  text  of  the  learned 
author  is  fully  supported. 

The  reasoning  by  which  the  conclusions  are  reached  may  be 
thus  summarized: 

To  subscribe  is  to  attest  or  give  consent  or  evidence  knowl- 
edge by  und'erwriting,  usually  (but  not  necessarily)  the  name  of 
the  subscriber.  But  the  place  of  the  writing  is  immaterial,  since 
a  still  more  general  meaning  of  the  word  "subscribe"  is  to  attest 
by  writing,  in  which  definition  the  locality  is  wholly  disregarded. 
This  is  the  reasoning  of  the  leading  English  case  of  Roberts  r. 
Phillips,  4  El.  &  B.  450. 

To  sign,  in  the  primary  sense  of  the  word,  is  to  make  any 
mark.  To  sign  an  instrument  or  document  is  to  make  any  mark 
upon  it  in  token  of  knowledge,  approval,  acceptance,  or  obliga- 
tion. The  signature  is  the  sign  thus  made.  And  while,  by 
long  usage  and  custom,  signature  has  come  generally  to  mean 
the  name  of  a  person  written  by  himself,  and  thus  to  be  nearly 
an  exact  synonym  of  autograph,  that  signification  is  derivative, 
and  is  not  inherent  in  the  word  itself  any  more  than  it  is  in  au- 
tograph, which  strictly  conveys  no  more  than  the  idea  of  a  speci- 
men of  an  individuars  writing. 

Any  mark  may  be  a  signature,  and  that  species  of  mark  which 
we  call  a  cross  (independent  of  an  accompanying  name)  was 
early  used  as  a  signature  of  assent,  and  indeed  was  designated 
signum.  While  marksmen  have  become  fewer  with  the  spread 
of  education,  the  mark  of  the  cross  is  still  recognized  by  statute 
law  as  a  method  of  signing. 

Therefore,  as  the  Wills  Act  required  only  a  signing  by  the 
testator,  and  as  this  requirement  of  signing  only  was  also  found 
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in  the  statute  of  frauds,  the  courts  early  decided  not  to  be  bound 
by  any  narrow  definition  of  signing  or  signature  as  meaning  the 
writing  of  one's  name,  but  to  give  to  the  word  its  broadest  pos- 
sible scope  and  significance,  and  thus  held  that  any  mark  or 
signature  made  with  the  intent  to  bind  the  maker  (in  the  *°* 
case  of  the  statute),  or  to  be  a  sign  (in  the  case  of  wills),  should 
be  deemed  sufficient.  As  the  English  courts  had  still  further  ob- 
literated from  the  word  "subscription"  the  idea  of  place  or  local- 
ity, there  was  left  no  measurable  distinction  between  the  re- 
quirement upon  the  testator  to  sign  and  that  upon  the  witness 
to  Bubscribe. 

In  the  decisions  this  broad  rule  is  repeatedly  asserted.  In 
Goods  of  Susanna  Clarke,  4  Jur.,  N.  S.,  243,  the  will  of  an  illit- 
erate person  was  executed  by  her  mark,  against  which  was  writ- 
ten her  maiden  name,  instead  of  that  properly  borne  by  her  in 
marriage.  Says  the  court:  "There  is  enough  to  show  that  the 
will  is  really  that  of  the  person  whose  it  proposes  to  be.  Her 
mark  at  the  foot  or  end  of  it  is  a  sufficient  execution,  and  what 
somebody  else  wrot*  against  the  mark  cannot  vitiate  it.'* 

In  the  Goods  of  James  Clark,  2  Curt.  329,  the  testator  had 
made  his  mark  and  requested  the  vicar  to  sign  for  him,  which  he 
did  with  his  own  name  and  not  that  of  the  deceased.  Sa\'B  the 
court:  'The  statute  allows  a  will  to  be  signed  for  the  testator 
by  another  person,  and  does  not  say  that  the  signature  must  be 
in  the  testator's  name.  Here  this  gentleman,  at  the  testator's 
request,  signed  the  will  for  him,  not  in  the  testator's  name,  but 
using  his  own  name.  I  incline  to  think  this  is  a  sufficient  com- 
pliance with  the  act" 

In  Goods  of  Bryce,  2  Curt.  325,  the  testatrix  signed  her  will 
by  a  mark,  her  name  nowhere  appearing.  Sa}-8  the  court:  "Al- 
though the  name  of  the  testatrix  does  not  appear  upon  the  face 
of  the  instrument,  the  affidavit  sufficiently  accounts  for  the  man- 
ner in  wliich  the  will  was  signed.  The  statute  does  not  say  tliat 
the  name  of  the  testator  shall  appear  at  the  foot  of  the  will.  The 

paper  is  identified  as  being  the  will  of  the  deceased I  am 

of  opinion  that  the  statute  is  sufficiently  complied  with." 

The  forgoing  cases  deal  with  the  "signing"  by  tlie  testator. 
Coming  to  the  subscribing  by  the  witness,  it  is  said  in  Goods  of 
Eynon,  3  L.  li.  Pro,  &  D.  92:  "No  particular  form  of  attestation 
is  necessary,  but  the  act  •••  done  by  the  witness  must  be  in- 
tended by  him  to  evidence  his  attestation  of  the  will.  I  must 
find  that  I  can  draw  an  inference  from  what  occurred  that  the 
witness  made  a  mark  of  some  kind,  with  the  intention  to  ervi' 
denoe  his  attestation." 
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Id  Goods  of  Christian,  2  Eob.  Ecc.  110,  it  is  said:  "The  attest- 
ing ■witnesses  to  the  so-called  codicil  have  affixed  their  initials 
only;  however,  I  have  no  doubt  in  the  matter,  although  I  be- 
lieve this  is  the  first  instance  under  the  act  of  the  witnesses  so 
signing.  I  am  not  aware  that  the  witnesses  can  be  required  to 
sign  their  names.  I  am  of  opinion  that  there  is  a  sufficient  sub- 
scription on  their  parts,  and,  therefore,  I  decree  probate  as 
prayed." 

In  Goods  of  Oliver,  2  Spinks,  57,  it  is  said:  "The  statute  says 
the  -witnesses  *shall  attest  and  subscribe  the  will.*  It  does  not 
say  shall  -write  their  own  names,  so  that  a  mark  is  held  to  be  a 
good  subscription." 

These  cases  are  quoted  that  there  may  be  no  room  for  mis- 
imderstanding  of  the  English  decisions  or  of  the  text  of  the  book 
vmters.  But,  as  the  matter  is  wholly  statutory,  they  have  no 
value  as  authority,  unless  there  be  an  identity  in  the  statutory 
requirements  of  this  state  and  England.  But  there  is  no  such 
identity.  Indeed,  our  statute  seems  to  have  been  drawn  with 
the  express  intent  to  foreclose  and  shut  out  the  interpretation 
given  to  the  English  law.  Thus,  the  English  statute  requires 
subscription.  That  word  had  been  judically  declared  not  to 
have  reference  to  tlie  place  of  writing.  Our  statute  says  that 
the  will  shall  be  subscribed  at  the  end  thereof,  thus  expressly 
making  locality  of  writing  an  element  of  the  subscription. 

The  English  statute  required  a  signing.  As  interpreted  by 
the  court,  this  did  not  necessitate  the  signing  of  the  name.  By 
express  language  our  statute  commands  that  a  witness  shall  sign 
his  name.  In  England,  therefore,  a  witness  may  sign  in  any 
one  of  a  multitude  of  ways;  by  our  law  his  signing  is  limited  to 
the  expression  of  his  name. 

The  case  of  Meehan  v.  Hourke,  2  Bradf.  385,  is  in  no  ^^* 
way  opposed  to,  but  rather  is  in  full  accord  with,  this  view. 
The  statute  of  New  York,  from  which  ours  was  taken,  likewise 
requires  that  the  witnesses  should  sign  their  names.  Eliza 
Green,  one  of  the  witnesses  to  the  will  under  consideration,  was 
unable  to  write.  Her  name  was  correctly  written  by  the  doctor, 
and  she  then  made  her  mark  across  it,  and  acknowledged  it  to 
be  her  mark  and  signature.  The  court  said  that  before  the 
revised  statutes  a  witness  might  attest  a  will  by  a  mark;  as  in 
this  state  it  may  be  done  under  section  14  of  the  Civil  Code. 
The  opinion  declares:  "Our  statute  requires  the  witness  to 
*sign  his  name.*  ....  Where  another  person  writes  the  name 
of  the  witness  and  then  the  witness  acknowledges  the  signature 
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— puts  his  mark  to  it,  his  signum — ^lie  literally  signs;  and  what 
he  signs  is  his  name,  i.  e.,  he  signs  his  name,  while  a  mark  alone 
(the  learned  judge  significantly  adds)  would  not  be  sufficient." 
Yet  a  mark  alone  is  held  sufficient  under  the  English  statute. 

I  conclude,  therefor,  that  as  our  law  has  seen  fit  to  prescribe 
that  the  testator  shall  subscribe  his  will  at  the  end  thereof,  so 
it  has  seen  fit  to  require  that  attesting  witnesses  shall  sign  and 
shall  sign  only  in  one  way,  that  is  to  say,  by  affixing  their  names. 
In  construing  a  statute,  the  duty  of  the  court  is  simply  to  ascer- 
tain and  declare  what  is  in  terms  or  in  substance  declared  there- 
in, not  to  insert  what  has  been  omitted,  or  to  omit  what  has  been 
inserted:  Code  Civ.  Proc,  sec.  1858.  It  cannot  be  said  that 
some  other  mode  of  subscription  will  answer  the  purpose,  or  sub- 
serve the  statutory  requirement,  when  in  truth  it  does  not.  As 
•well  could  it  be  said  that  the  requirement  of  two  attesting  wit- 
nesses is  not  mandatory,  and  that  this  will,  having  been  duly  at- 
tested by  one  witness,  should  be  admitted  to  probate. 

That  the  overthrowing  of  any  will  works  a  hardship  upon  the 
devisees  and  legatees  is  obvious;  but  the  lasw  is  no  more  tender 
of  their  claims  than  it  is  of  the  rights  of  the  natural  heirs. 
When  a  will  is  proved  every  exertion  '^^  of  the  court  is  directed 
to  giving  eflect  to  the  wishes  of  the  testator  therein  expressed, 
but  in  the  proving  of  the  instrument  the  sole  consideration  l)e- 
fore  the  court  is  whether  or  not  the  legislative  mandates  have 
bpfn  complied  with. 

The  judgment  and  order  appealed  from  are  affirmed. 

ITarrison,  J.,  Temple,  J.,  and  Beatty,  C.  J.,  concurred. 

JudtTPfl  McFarlnnd.  Garoutte,  and  Van  Fleet  each  filed  a  sepnrnte 
dlpsentlng  opinion,  concodinR  tlint  the  right  to  dispose  of  proi)ertV  b.v 
will  wft«  slatiilory,  but  clainilnp  th.1t  It  had.  l)y  lonjr  practice  and 
approval  In  all  clvlllzt'd  nations,  become  an  almost  inalienable  rlu'ht. 
Each  contondfHl,  howcvor.  Hint  the  U-gislature  never  intended  by  the 
exprcflBlon  that  a  witncsH  Rliall  sipn  his  name  at  the  end  of  a  will,  to 
preclude  a  man  from  bcinir  a  witness  who  was  unable  to  sijrn  his 
name,  and  who  must  therefore  attest  by  his  mark,  nor  did  It  intend 
to  reach  a  cane  like  that  before  the  court,  of  a  mistake  of  a  wltneM 
In  wrltlnjt  his  name,  but  tliat  all  the  statute  contemplated  was  tha.t 
a  witnem  should  sl^rn  a  name  with  an  Intention  thereby  to  attest  the 
will  as  a  witness  in  tlie  presence  and  at  the  request  of  the  testator; 
and  It  was  sussested  that  if  the  opinion  of  the  majority  of  the  court 
WM  correct,  the  will  of  a  testator  might  be  defeated  without  hia 
knowledge  by  a  persoo,  whom  be  called  as  a  witness.  Intentionally 
or  corruptly  misrepresenting  his  own  name,  and  signing  a  naine 
ajwumed  for  that  ocoa«ioD  only,  and  for  the  purpose  of  thwarting  the 
intention  of  the  testator. 
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WILLS— REQUIREMENTS.— Testamentary  paper  which  does  not 
meet  the  requirements  of  the  Pennsylvania  wills  act  of  1833  is  not  a 
will:  Wall  v.  Wall,  123  Pa.  St.  545;  10  Am.  St.  Rep.  549.  Statutory 
requisites  in  executing  a  will  must  be  substantially  complied  with  to 
render  it  ralid:  ChafCee  v.  Baptist  Missionary  Convention,  10  Paige. 
85;  40  Am.  Dec.  225. 

WILLS— SIGNING  BY  ATTESTING  WITNESS.— A  witness  may 
attest  a  will  by  his  mark  where  the  testator  signs  his  name:  Garrett 
V.  Heflln,  98  Ala.  615;  39  Am.  St.  Rep.  89,  and  note.  A  subscribing 
witness  to  a  will  devising  real  estate  must  make  some  kind  of  a 
mark  upon  the  instrument  In  order  to  make  it  his  signature  thereto: 
McFarland  v.  Bush,  94  Tenn.  538;  45  Am.  St.  Rep.  760.  See,  also,  the 
note  to  Padgett  v.  Lawrence,  40  Am.  Dec.  232. 

STATUTES  MUST  BE  CONSTRUED  according  to  their  plain  and 
obvious  meaning:  Lippitt  v.  Huston,  8  B.  L  415;  94  Am.  Dec.  115, 
and  note. 
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INJUNCTION  BONDS,  ELEMENTS  OF  DAMAGES.— If  the 
condition  of  an  undertaking  is  that  if  an  injunction  shall  issue  and 
remain  in  force,  plaintiff  will  pay  the  defendants  such  damages  as 
they  may  by  reason  of  such  Injunction  sustain,  if  the  court  shall 
decide  the  plaintiff  was  not  entitled  thereto,  moneys  paid  to  defend- 
ants' attorneys,  and  costs  incurred  in  the  action,  and  loss  of  time  or 
injury  to  business,  are  not  elements  of  damages  within  the  terms  of 
the  undertaking,  unless  such  damages  were  caused  solely  by  reason 
of  the  injunction. 

INJUNCTION.— ATTORNEY'S  FEES  INCURRED  by  the 
defendant  by  reason  of  a  preliminary  Injunction  are  part  of  the  dam- 
ages for  which  he  has  a  right  to  indemnity,  but  only  such  fees  as  may 
be  mcurred  after  the  injunction  has  been  issued  and  prior  to  the 
determination  of  the  action  can  be  considered  as  within  the  rule. 
If  defendant.  Instead  of  attempting  to  remove  the  preliminary  injunc- 
tion, seeks  rather  to  prevent  the  Issuing  of  a  permanent  injunction, 
or  directs  his  efforts  to  defeating  the  action  of  the  plaintiff,  the 
expense  of  counsel  fees  incuiTed  is  an  incident  of  the  suit,  and  is  not 
recoverable  as  damages  sustained  by  reason  of  the  Injunction. 

INJUNCTION.— ATTORNEY'S  FEES  for  services  rendered  in 
preparing  for  the  trial  or  defense  of  a  suit,  and  in  resisting  an  order 
to  show  cause  why  the  restraining  order  should  not  continue  In  force 
itntil  the  determination  of  the  suit,  and  in  prosecuting  an  unsuccess- 
ful motion  to  dissolve  the  injunction,  are  not  recoverable  under  an 
undertaking  to  pay  the  damages  which  the  defendant  may  sustain 
by  reason  of  an  Injunction. 

Charles  F.  Hanlon,  for  the  appellant 

W.  B.  Sharp,  for  the  respondents. 

^^  HAERISON",  J.  In  an  action  brought  in  the  iuperior 
court  at  San  Francisco  against  the  appellant  by  one  Nettie  Oil- 
man, a  preliminary  injunction  was  issued  by  the  court,  and  the 
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respondenta  herein  were  the  sureties  in  an  undertaking  given  on 
her  behalf  upon  the  issuing  of  said  injunction.  The  condition 
of  the  undertaking  is:  "In  case  said  injunction  shall  issue  and 
remain  in  full  force  and  effect,  the  said  plaintiff  will  pay  to  the 
said  parties  enjoined  such  damages,  not  exceeding  the  sum  of  five 
thousand  dollars,  as  such  parties  may,  by  reason  of  the  said  in- 
junction, sustain,  if  said  superior  court  finally  decide  that  tlie 
said  plaintiff  was  not  entitled  ^^^  thereto."  The  present  action 
was  brought  to  recover  from  the  respondents  the  damage  sus- 
tained by  reason  of  the  issuance  of  the  said  injunction.  Upon 
a  former  appeal  in  this  cause  (Curtiss  v.  Bachman,  84  Cal.  216) 
a  judgment  that  had  been  rendered  in  favor  of  the  plaintiff 
was  reversed,  with  directions  to  sustain  the  defendant's  demurrer 
to  the  complaint.  Upon  the  going  down  of  the  remittitur,  the 
plaintiff  amended  his  complaint,  and  the  cause  was  tried  by  the 
court  without  a  jury,  who  found  that  the  plaintiff  had  not  sus- 
tained any  damage  by  reason  of  the  issuance  or  continuance  of 
the  injunction,  and  rendered  judgment  for  the  defendants.  The 
plaintiff  moved  for  a  new  trial,  upon  the  ground  that  this  finding 
was  not  sustained  by  the  evidence,  and,  upon  the  denial  of  his 
motion,  has  appealed  therefrom,  and  also  from  the  judgment. 

The  action  of  Gilman  v.  Curtis,  66  Cal.  116,  was  for  the  pur- 
pose of  determining  the  ownership  of  a  certain  policy  of  life 
insurance,  and  was  commenced  March  26,  1880.  On  the  next 
day,  the  court  granted  a  restraining  order  by  which  the  plaintiff 
herein  was  enjoined  from  collecting  the  money  due  upon  the 
policy,  and  from  transferring  or  delivering  the  policy,  or  the 
money  due  thereon,  to  any  other  person,  and  was  directed  to 
show  cause  on  a  succeeding  day  why  the  order  should  not  be 
continued  in  full  force  until  the  final  judgment  and  decree  in 
the  caw.  An  undertaking  in  the  sum  of  five  hundred  dollars 
was  executed  by  the  respondents  herein  upon  the  issuance  of  the 
said  restraining  order.  On  April  16th  this  order  to  show  cause 
came  on  for  hearing,  and  the  court  on  that  day  ordered  that 
the  said  restraining  order  be  continued  in  full  force  and  effect 
until  the  termination  of  the  suit.  Subsequently,  the  defendant, 
appellant  herein,  moved  to  dissolve  the  injunction,  and  on  July 
30th  his  motion  was  denied.  On  the  same  day,  the  court  or- 
dered that  the  plaintiff  file  a  bond  in  the  sum  of  five  thousand 
dollars,  and  thereupon  tlie  undertaking  sued  on  herein  was  exe- 
cuted by  the  sureties  to  the  original  undertaking.  The  cause 
▼M  tried  in  April.  1881,  and  ^"^  judgment  rendered  in  favor 
of  the  plain tilL    That  judgment  was  afterward  reversed  by  this 
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court  (Gilman  v.  Curtis,  66  Cal.  116),  and  upon  a  new  trial  a 
judgment  was  rendered  by  the  court  dismissing  the  action. 

The  damages  for  which  the  plaintifE  seeks  to  recover  herein, 
and  of  which  he  gave  evidence  at  the  trial,  consisted  of  moneys 
which  he  had  paid  to  his  attorneys,  the  costs  incurred  in  the  ac- 
tion of  Gilman  t.  Curtis,  66  Cal.  116,  and  the  loss  of  time  and 
injury  to  his  business  necessitated  by  the  suit.  We  are  of  the 
opinion,  however,  that  neither  of  these  elements  of  damage  is 
within  the  terms  of  the  obligation  of  the  defendants,  and  that 
the  plaintiff  failed  to  establish  any  right  of  action  against  them. 
The  liability  of  the  defendants  is  measured  by  the  terms  of  their 
contract,  and  in  the  present  action  is  limited  to  the  damages 
that  the  plaintiff  might  sustain  "by  reason  of  the  said  injunc- 
tion." Whatever  expenses  he  was  subjected  to  by  reason  of  the 
suit,  as  distinguished  from  those  sustained  by  reason  of  the  in- 
junction, are  not  damages  within  this  contract  of  the  defendants; 
and,  as  it  rested  upon  the  plaintiff  to  establish  a  cause  of  action 
against  them,  it  was  necessary  for  him  to  show,  not  only  that  he 
had  sustained  damage,  but  that  the  damage  which  he  had  sus- 
tained was  caused  solely  by  reason  of  the  injunction. 

Counsel  fees  inciu-red  by  a  defendant  by  reason  of  a  prelimi- 
nary injunction  are  recognized  as  a  part  of  the  damages  for  which 
he  has  a  right  to  indemnity,  and  are  within  the  undertaking 
which  the  plaintiff  is  required  to  give  as  a  condition  of  procuring 
the  injunction;  but  only  such  counsel  fees  as  may  be  incurred 
after  the  injunction  has  been  issued,  and  prior  to  the  deter- 
mination of  the  action,  can  be  considered  as  within  the  rule.  If 
the  defendant,  instead  of  attempting  to  remove  the  temporary 
injunction,  seeks  rather  to  prevent  the  issuance  of  a  permanent 
injunction,  or  directs  his  efforts  to  defeating  the  action  of  the 
plaintiff,  the  expense  of  counsel  fees  thus  incurred  is  an  incident 
of  the  suit,  and  is  not  recoverable  as  damages  sustained  by  rea- 
son ^^®  of  the  injunction.  "The  allowance  of  counsel  fees  in 
suits  on  injunction  bonds  is  exceptional,  and  should  not  Be  car- 
ried beyond  the  point  to  which  former  decisions  have  taken  it": 
Mitchell  V.  Hawley,  79  Cal.  301;  San  Diego  Water  Co.  v.  Steam- 
ship Co.,  101  Cal.  216.  Counsel  fees  rendered  in  resisting  a 
motion  for  a  preliminary  injunction  are  not  within  the  terms 
of  the  undertaking,  since  they  are  not  expenses  made  neces- 
sary *T)y  reason  of  the  injunction"  (Sweet  v.  Mowry,  71  Hun, 
381;  Whiteside  v.  Noyac  Cottage  Assn.,  84  Hun,  555),  but  are 
expenses  incurred  in  the  action  as  much  as  are  counsel  fees  ren- 
dered in  attempting  to  prevent  tiie  issuance  of  a  permanent  in- 
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junction  (Thurston  v.  Haskell,  81  Me.  303);  and  an  unsuccess- 
ful motion  to  dissolve  an  injunction  does  not  authorize  a  re- 
covery for  the  expense  of  counsel  fees  in  inaking  the  motion: 
Langdon  v.  Gray,  22  Hun,  511;  Randall  v.  Carpenter,  88  X.  Y. 
293.  An  exception  to  this  rule  is  recognized  when  the  court 
itself  suspends  its  decision  upon  the  motion  until  the  hearing 
of  the  cause:   Andrews  v.  Glenville  Woolen  Co.,  50  N.  Y.  282. 

The  counsel  fees  of  which  evidence  was  offered  at  the  trial  here- 
in, other  than  those  rendered  in  preparation  for  the  trial  or  in  de- 
fense of  the  action,  were  those  rendered  for  the  plaintiff  upon  the 
order  to  show  cause  why  the  restraining  order  should  not  be  con- 
tinued until  the  termination  of  the  suit,  and  those  rendered 
upon  a  subsequent  unsuccessful  motion  on  his  part  to  dissolve 
the  injunction.  It  is  well  settled  that  the  services  of  counsel 
rendered  in  the  trial  of  the  cause  are  not  a  portion  of  the  dam- 
age sustained  by  reason  of  the  injunction:  Bustamente  v.  Ste^'art, 
65  Cal.  115.  When  the  plaintiff,  at  the  commencement  of  the 
action,  applied  for  th«  injunction,  the  court  deemed  it  proper 
that  the  defendant  should  be  heard  before  granting  the  writ, 
and  made  an  order  to  that  effect.  Upon  this  application,  the 
judge  was  authorized  to  restrain  the  defendant  "in  the  mean 
time":  Code  Civ.  Proc.,  sec.  530.  The  provision  in  th€  ooxier 
restraining  the  defendant  "until  the  '*^'*  further  order  of  the 
court"  had  no  other  meaning  than  "in  the  mean  time,"  or  until 
the  decision  upon  the  order  to  show  cause:  Sweet  v.  Mowry,  71 
Hun,  318.  When  this  oirder  to  show  cause  was  made  upon  the 
defendant,  it  was  at  hia  option  to  appear  upon  the  day  fixed  for 
the  hearing  and  resist  the  motion  at  that  time,  or  to  allow 
an  injunction  pendente  lite  to  be  granted,  and  seek  at  the  trial 
to  defeat  a  recovery  by  the  plaintiff,  and  prevent  a  permanent 
injunction.  The  services  of  counsel  that  were  employed  by  him 
to  resist  the  motion  wore  rendered  by  virtue  of  the  order  to  show 
canse  why  the  injunction  should  not  be  granted,  and  not  by  rea- 
son of  th€  injunction:  Sweet  v.  Mowtv,  71  Hun,  318.  The 
restraining  order  made  at  the  commencement  of  the  action  would 
expire  by  its  own  terms  at  the  hearing  of  this  motion,  and,  al- 
though it  was  then  continued  until  the  termination  of  the  suit, 
the  order  so  continuing  it  was  in  fact  a  new  and  distinct  re- 
itraint,  and  itself  constituted  the  preliminary  injunction  asked 
by  the  plaintiff  (San  Diego  Water  Co.  v.  Steamship  Co.,  101 
Cal.  216),  and  for  which  the  undertaking  sued  on  was  given. 

It  is  not  shown  by  the  record  upon  what  grounds  the  subse* 
quent  inotion  to  dissolve  the  injunction  was  made,  or  was  d^ 
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nied  by  the  court,  but,  as  the  preliminary  injunction  was 
granted  upon  notice  to  the  defendant,  and  after  hearing  there- 
on, the  proper  course  for  the  defendant  to  take  was  to  appeal 
from  the  order  (Natoma  etc.  Min.  Co.  v.  Parker,  16  Cal.  83), 
and  the  court  in  all  probability  denied  the  motion  upon  the 
ground  that  the  defendant  was  not  authorized  to  make  it. 
"Costs  and  counsel  fees  on  a  successful  motion  to  dissolve  an  in- 
junction are  considered  the  natural  consequences  of  its  existence, 
and  are  properly  damages,  but  there  is  no  reason  why  the  party 
obtaining  the  injunction  should  pay  the  expenses  of  ill-directed 
experiments  to  get  rid  of  it.  To  allow  such  a  charge  would 
be  a  premium  for  the  employment  of  unskillful  counsel": 
Childs  V.  Lyons,  3  Eobt.  704.  Especially  is  this  rule  applicable 
if  the  services  were  rendered  upon  a  motion  unauthorized  ^*** 
either  in  practice  or  by  statute.  It  does  not  follow  that  because 
the  plaintiff  failed  to  sustain  his  action  at  the  trial  the  prelimi- 
nary injunction  was  not  properly  issued.  It  is  one  of  the  pro- 
visional remedies  authorized  by  the  Code  of  Civil  Procedure, 
and  the  right  of  a  party  to  such  remedy  is  the  same  as  is  the 
right  to  a  permaneoit  injunction;  but,  if  he  is  to  be  mulcted 
in  damages  for  every  unsuccessful  attempt  to  secure  its  dissolu- 
tion, the  privilege  would  be  a  barren  one.  If  the  plaintiff  ob- 
tains an  injunction  ex  parte,  and  before  the  hearing  of  the 
cause  the  defendant  can  secure  its  dissolution,  either  by  reason 
of  a  defect  in  the  original  application,  or  upon  a  counter  show- 
ing on  his  part,  he  thereby  obtains  a  decision  of  the  court 
that  the  plaintiff  was  not  entitled  to  this  provisional  remedy, 
even  as  a  matter  of  discretion  (see  Hicks  v.  Michael,  15  Cal. 
107);  but  if,  instead  of  seeking  such  decision  of  the  court,  he 
prefers  to  defeat  the  plaintiff  in  the  action,  he  waives  his  right 
to  recover  from  the  sureties  any  damages  that  he  may  sustain 
by  reason  of  its  issuance. 

It  does  not  appear  that  any  portion  of  the  expenses  contained 
in  the  cost  bills  offered  in  evidence  was  incurred  except  upon  the 
trial  of  the  action;  and  the  costs  incurred  upon  the  appeal, 
and  subsequent  to  the  redition  of  the  judgment  in  the  supe- 
rior court,  are  not  within  the  terms  of  the  undertaking:  Lambert 
V.  Haskell,  80  Cal.  611.  The  loss  of  time  and  injury  to  the 
business  of  the  appellant  were  clearly  outside  of  the  undertaking 
of  the  sureties. 

Certain  exceptions  to  rulings  excluding  evidence  were  taken 
by  the  appellant,  but,  as  the  evidence  offered  related  only  to  such 
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damages  as  were  not  recoverable  from  the  respondeats,  the  ex- 
clusion was  proper. 
The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  Van  Fleet,  J.,  Beatty,  C.  J.,  Henshaw,  J.,  and 
Temple,  J.,  concurred. 

McFarland  J.,  dissented. 

INJI'NCTIONS— DAMAGES-ATTORNEYS'  FEES  AS  ELEMENT 
OF. — In  an  action  on  an  attachment  or  injunction  bond  to  recover  for 
the  wrongful  suing  out  of  the  attachment  or  injunction,  attorney^' 
fees  are  not  a  proper  element  of  damages:  Springfield  v.  Ilirsch,  94 
Tenn.  425;  45  Am.  St.  Rep.  733.  See,  also,  the  extended  note  to  Wink- 
ler V.  Wallier,  8  Am.  St.  Rep.  161. 

IN.TUNCTIONS.— DAMAGES  which  may  be  recovered  upon  the 
dissolution  of  an  Injunction  Is  discussed  in  the  note  to  Hubble  T. 
Cole,  29  Am.  St  Rep.  718. 


SOHLICKER    V.    HeMRNWAT. 

[110  CALirORNIA,  679.] 

PRACTICE— MISJOINDER  OF  PARTIES.— A  complaint  gtat-) 
ing  a  cause  of  action  against  the  defendant  personally  and  also 
against  him  as  oxecutor  or  administrator,  no  joint  liability  being 
shown,  is  demurrable  for  misjoinder  of  parties  defendant 

EXECUTORS.  LIABILITY  OF  ESTATE  FOR  MONEYS  RE- 
0EI\'T:d  by.— If  an  executor  having  authority  to  sell  real  property 
at  public  auction  receives  a  bid  for  it  at  a  private  sale,  together 
with  a  deposit  of  money  on  account  of  such  bid,  his  action  In  so 
doing  is  entirely  unauthorized,  and  cannot  be  regarded  as  In  his 
official  capacity.  The  estate,  therefore,  cannot  be  held  liable  for  such 
deposit,  unless  It  is  shown  to  have  been  actually  made  a  part  of  the 
assets  of  the  estate  by  being  used  for  Its  benefit  or  accounted  for  to 
It 

J.  P.  Rodgers,  for  the  appellant 

Haskell  &  Meyer,  for  the  respondent 

•"***  TEMPLE,  J.  This  is  an  appeal  taken  from  a  judgroent 
rendered  because  defendants  declined  to  answer  after  their  de- 
murrer was  overruled. 

The  action  is  brought  against  defendant  individually,  and  as 
executor  of  the  estate  of  Greenbury  Ilinkston,  deceased,  to  re- 
cover seven  hundred  and  fifty  dollars,  received  by  Hemenway 
undfiT  the  foUawing  circumstances,  as  set  out  in  the  complaint: 

An  order  of  sale  was  made  in  the  estate,  authorizing  and  di- 
recting the  executor  to  sell  certain  rnal  estate  at  public  auction. 
The  executor  negotiated  a  private  sale  to  plaintiff^  and  reported 
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it  to  the  court  as  a  private  sale.  In  the  probate  court,  when  the 
matter  of  the  confirmation  came  up,  plaintiff  increased  his  bid 
from  six  ^^^  thousand  dollars  to  six  thousand  eight  hundred 
dollars.  The  sale  was  then  confirmed  to  him.  At  the  time  of 
making  the  bid,  he  put  up,  as  required,  seven  hundred  and  fifty 
dollars.  Plaintiff  refused  to  complete  his  purchase,  and,  there- 
fore, the  order  of  confirmation  was  vacated,  and  -the  property 
resold.  The  complaint  does  not  show  whether  it  brought  more 
or  less  than  the  offer  of  plaintiff.  Plaintiff  demanded  the  re- 
turn to  him  of  the  seven  hundred  and  fifty  dollars,  and,  as  the 
defendant  declined,  he  brought  this  action. 

The  complaint  was  demurred  to  on  various  grounds,  and, 
among  others,  on  the  .ground  that  there  is  a  misjoinder  of  par- 
ties defendant,  in  that  Hemenway,  as  an  individual,  is  joined 
with  the  representative  of  the  estate  of  Hinkston,  when  the 
complaint  not  only  fails  to  show  a  joint  or  joint  and  several  lia- 
bility, but  shows  that  both  cannot  be  liable.  Also,  that  there 
is  a  misjoinder  of  causes  of  action,  with  specifications  very 
nearly  as  above.  Also,  that  the  complaint  is  ambiguous,  because 
it  cannot  be  ascertained  therefrom  whether  it  is  sought  to  charge 
Hemenway  or  the  estate.     Also,  uncertain  for  the  same  reason. 

The  demurrer  should  have  been  sustained  on  all  these  grounds. 
The  complaint  is  also  specially  demurred  to  on  the  ground  that 
it  does  not  state  a  cause  of  action  against  Hemenway,  and  sepa- 
rately that  it  does  not  state  a  cause  of  action  against  the  represen- 
tative of  the  estate.  The  cause  of  action  is  based,  generally,  upon 
tihe  proposition  that  because  the  return  of  the  sale  made  by  the 
executor  shows  that  the  land  was  sold  at  private  sale,  and  not 
at  public  sale  as  directed  in  the  order  of  sale,  the  court  had  no 
jurisdiction  to  confirm  it,  or,  at  least,  that  the  sale  was  void 
on  the  face  of  the  record.     I  think  this  must  be  conceded. 

Then  did  the  executor  receive  the  money  in  his  representa- 
tive capacity?  If  he  had  taken  the  money  to  make  good  a  bid 
which  he  had  a  right  to  receive,  it  might  have  been  contended 
■with  some  plausibility  that  he  received  it  in  his  representative 
capacity.  But,  inasmuch  '^^^  as  he  had  no  right  to  demand 
or  to  receive  the  money,  because  the  sale  in  that  mode  was  void, 
I  think  the  estate  is  not  liable  unless  it  be  further  shown  that 
it  has  been  actually  made  a  part  of  the  assets  of  the  estate, 
through  being  accounted  for  to  the  estate,  or  actually  used  for 
its  benefit.  Suppose,  for  instance,  the  executor  had  been  re- 
<iuired  to  give  no  bonds  and  was  irresponsible  and  had  embez- 
zled the  money,  could  the  plaintiff  have  sued  his  successor  in 


118  ScHUCKfiR  V.  Hemenway.  [Cal. 

office  and  compelled  the  estate  to  pay  it?  If  so,  why?  The  bid 
was  not  authorized  by  the  order  of  sale.  As  executor  he  had  no 
right  to  receive  the  money,  and  it  was  not  received  in  the  dis- 
charge of  any  official  duty. 

I  do  not  concede  that,  even  had  the  executor  received  the 
money  in  his  official  character,  the  estate  would  be  liable  for  it; 
but,  -waiving  that  question,  I  think  it  evident  that  here  the  es- 
tate cannot  be  held. 

Judgment  reversed,  and  cause  remanded  with  direction  to 
sustain  the  demurrer. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 


Of  the  Iilabllitles  of  the  IBstatee  of  Decedents  upon  Oontraots,  and 
for  Torta  of  Executors  and  Administrators. 

Tfu  Relations  of  Executors  and  Administrators  to  the  Estates  of  their  De- 
cedents  were  very  different  at  common  law  from  what  they  are  under 
the  Btatntes  now  prevailing  in  the  greater  number  of  these  United 
States.  At  common  law,  the  title  to  the  personal  property  of  the  dece- 
dent vested  In  his  executor  or  administrator,  to  hold  It  In  trust  for  the 
purpose  of  settlement  of  the  affairs  of  the  decedent.  Including  the  sat- 
isfaction of  debts  due  from  him.  At  an  early  day,  whatever  remained 
after  snch  satisfaction  became  the  property  of  the  executor  abso- 
lutely, he  being  regarded  as  entitled  to  retain  it  as  compensation  for 
his  services  In  the  discharge  of  the  duties  of  his  office.  At  a  later  day, 
when  the  Interest  of  the  heirs  of  the  decedent  was  recognized,  and 
the  executor  or  administrator  was  under  obligation  to  account  to 
them  for  the  surplus  of  personal  estate  remaining  In  his  hands  after 
the  sntlsfylng  the  obligations  of  the  decedent,  the  legal  title  was  still 
d(^me<l  to  be  vested  in  the  executor  or  administrator,  who  had  power 
by  virtue  of  his  office  to  dispose  of  the  personal  estate  otherwise  thao 
by  will:  Schonlor  on  Execitors  and  Administrators,  sees.  100-204; 
note  to  Hubbard  v.  Rlcart,  23  .\m.  Dec.  200-20.3;  Babcock  v.  Booth.  2 
IV.W.  181:  as  Am.  Dec.  r.78:  Petrie  v.  Clark.  11  Serg.  &  R.  377;  14  Am. 
Dr/".  ("Vi.  and  note;  Wheeler  v.  Wheeler,  9  Cow.  .34;  Bogert  v.  IIertell» 
4  Hill.  492;  Kane  v.  Paul,  14  Pet.  3.31;  United  States  v.  Walker.  W.} 
V.  S.  2.'S.  .\n  executor  or  administrator  was.  by  the  common  law, 
«f  to  fH'r«nnnl  property,  a  trustee  holding  the  legal  title  tliproto. 
ftiar-^'fil  with  the  duty  of  appropriating  it  to  the  purposes  of  the  trust, 
and  for  any  misappropriation  he  was  liable  to  the  persons  Interested, 
and  the  i)er8on  receiving  the  property,  with  notice  of  the  title  by 
which  It  was  held. was  answerable  to  the  beneficiaries  therrfor.  "The 
executor,  though  holding  the  title  to  the  personal  assets,  Is  not  abso- 
lute owner  of  them.  They  are  not  liable  for  his  debts,  nor  can  he  dis- 
pose of  them  by  will.  He  holds  them  In  trust  to  pay  the  debts  of  the 
deceased,  and  then  to  discharge  his  legacies;  and,  as  in  nil  other 
cases  of  trust,  he  Is  personally  responsible  for  any  breach  of  duty. 
Any  property  thus  h«'ld,  acquired  from  him  by  third  partio*  with 
knowledge  of  his  trust  and  his  disregard  of  its  obligations,  can  b* 
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followed  and  recovered.  The  law  exacts  the  most  perfect  good  faith 
from  all  parties  dealing  with  a  trustee  respecting  trust  property. 
"Whoever  takes  it  for  an  object  other  than  the  general  purposes  of 
the  trust,  or  such  as  may  be  reasonably  supposed  to  be  within  its 
scope,  must  look  to  the  authority  of  the  trustee,  or  he  will  act  at  his 
peril":  Smith  v.  Ayer,  101  U.  S.  327;  Miller  v.  Williamson,  5  Md.  219. 
Real  estate,  on  the  other  hand,  descended  to  the  heir  at  law,  and  the 
executor  or  administrator  had  no  title  thereto,  and  no  power  over  it, 
except  such  as  might  be  conferred  by  the  will  of  the  testator:  Schoul- 
er  on  Executors  and  Administrators,  sec.  509. 

Legislation  in  many  of  the  United  States  has  increased  the  power 
of  executors  and  administrators  over  the  real,  and  decreased  it  over 
the  personal,  property  of  decedents,  and,  while  not  giving  them  the 
legal  title  to  either  class  of  property,  it  has  conferred  upon  them  the 
right  of  possession  of  both,  with  power  to  receive  the  rents  and 
profits,  and  to  make  such  sales  as  may  be  necessary  to  the  settle- 
ment of  the  estate  and  to  carry  out  the  directions  of  the  testator: 
Tate  v.  Norton,  94  U.  S.  746.  With  respect  to  sales,  however,  their 
disci-etion  in  making  them  is  usually  subject  to  the  control  of  some 
court,  and  the  sales  are  required  to  be  preceded  by  an  order  of  au- 
thorization from  such  court,  and,  sometimes,  to  be  followed  by  an 
order  of  confirmation,  and  often  by  both.  The  authority  of  execu- 
tors and  administrators  is  dependent  upon  the  statutes  and  upon  the 
provisions  of  the  wills  of  their  testators.  Whatever  they  are  compe- 
tent to  do  under  the  statutes  of  the  state  in  which  they  are  ap- 
pointed, or  by  virtue  of  the  wills  of  their  testators,  they  may  doubt- 
less bind  themselves  to  do  by  contract,  and  such  contracts  are  sub- 
ject to  enforcement  to  the  same  extent  as  are  other  valid  contracts, 
except  that  it  is  not  prol)able  that  any  action  can  be  maintained  to 
recover  damages  for  their  nonperformance,  payable  out  of  the  assets 
of  the  decedent.  If,  however,  a  contract  is  one  the  specific  perform- 
ance of  which  may  be  compelled  if  it  were  made  by  an  individual.  It 
may  also  be  compelled  when  made  by  the  executor  or  administrator 
having  authority  to  make  it,  as  where  it  is  to  release  a  moi-tgage: 
Sanford  v.  Story,  38  N.  Y.  Supp.  104;  15  Misc.  Rep.  536;  to  assign  a 
judgment:  Johnson  v.  Wallis,  112  N.  Y.  230;  8  Am.  St.  Rep.  742;  or  to 
sell  and  convey  real  property:  Bostwick  v.  Beach,  103  N.  Y.  414.  On 
the  other  hand,  if  an  executor  or  administrator  enters  into  a  contract 
not  authorized  by  law,  or  in  contravention  Of  his  trust,  it  is  obvious 
that  equity  will  not  aid  in  its  enforcement,  and  that  if  he  attempts 
to  make  a  disposition  of  the  property  not  warranted  by  the  trust, 
such  disposition  will  be  of  no  avail,  if  his  grantee  or  donee  has  no- 
tice of  the  trust  and  of  such  facts  as  chariie  him  with  knowledse  of 
the  misconduct  of  the  trustee:  Miller  v.  Williamson,  5  Md.  219;  Thora- 
asson  V.  Brown,  43  Ind.  203;  Miller  v.  Helm,  2  Smedes  &  M.  087; 
Schouler  on  Executors  and  Administrators,  sec.  S52;  Carter  v.  Man- 
ufacturers' Nat.  Bank,  71  Me.  448;  36  Am.  Rep.  338. 

Estates  are  not  Liable  at  Law  for  Contracts  of  Executors  and  Admin- 
istrators.— An  executor  or  administrator.  In  discharging  the  functions 
of  his  office  as  provided  by  law,  or  In  carrying  out  directions  made. 
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and  exorcising  powers  conferred,  by  the  will  of  the  testator,  must  do 
many  acts  and  enter  Into  many  contracts  for  which  the  estate  la 
ultimately  liable.  This  liability  must,  however,  usually  be  pursued 
In  the  probate  or  surrogate  courts  by  the  preseutatlou  of  accounts  on 
behalf  of  the  administrator  or  executor,  iu  which  he  seeks  and  ob- 
tains credit  for  claims  created  by  him  against  the  estate  in  the  dis-' 
charge  of  his  duties.  The  liability  In  such  cases  In  favor  of  persons 
dealing  with  the  administrator  Is  against  him  personally,  aud  it  is 
doubtful  whether  any  Instance  can  be  conceived  In  which  an  admin- 
istrator or  executor  can  be  sued  as  such  upon  a  contract  entered  Into 
by  him,  and  a  judgment  recovered  payable  out  of  the  assets  of  the 
decedent,  when  no  liability  existed  against  such  decedent  In  his  life- 
time. A  number  of  English  cases  have  been  cited,  and  to  some  ex- 
tent followed  In  America,  In  support  of  the  doctrine  that  upon  a 
promise  or  contract  made  by  an  executor  or  administrator,  and 
which  he  was  authorized  to  make  for  the  benefit  of  the  estate,  an 
action  may  be  prosecuted  against  him  In  his  representative  or  official 
capacity,  and  a  Judgment  recovered,  not  against  him  personally,  but 
against  him  officially,  and  paj-able  In  due  course  of  administration: 
Dowse  V.  Coxe,  3  Bing.  20;  10  Moore,  272;  Towell  v.  Graham,  7 
Taunt.  581;  1  B.  Moore,  306;  Ashby  v.  Ashby,  7  Barn.  &  C.  441; 
Haynes  v.  Forshaw,  11  Hare,  93.  A  more  careful  consideration  of 
the  subject  In  the  mother  country  has,  however,  led  to  a  decision  In 
which  It  was  shown  that  In  each  of  the  earlier  cases  "the  eiAUi«idera- 
tlon  for  the  promise  of  the  executor  was  a  contract  or  transaction 
with  the  testator,"  and  therefore  that  the  contract  enforced  was.  In 
<-ffect,  a  contract  of  the  testator,  though  also  supplemented  by  the 
I>roml8e  of  the  executor.  In  this  later  case  It  appeared  that  an  exec- 
utrix kept  an  account  as  such  with  a  bank,  and.  having  power  under 
the  will  to  mortgage  the  real  estate  In  aid  of  the  personalty,  she  de- 
posited with  the  bank  the  title  deeds  of  part  of  the  testator's  real 
property  aa  security  for  the  balance.  The  account  was  overdrawn 
by  the  executrix,  and  the  moneys,  to  a  great  extent,  misapplied,  the 
bank,  however,  being  ignorant  of  the  misapplication.  It  sought  to 
enforce  against  the  estate  a  liability  for  the  balance  remaining  un- 
paid, and  to  that  end  applied  for  leave  to  prove  as  creditor  of  the 
estate  for  the  amount  of  such  balance.  Lord  Chief  Justice  James 
Bald:  "In  this  ca.se.  It  seems  to  me  quite  clear  that  there  was  no 
legal  debt  due  from  the  estate  to  the  bank.  The  executrix  borrowed 
money  as  executrix,  says  that  she  is  executrix,  and  the  bank  debits 
her  as  executrix.  To  say  that  this  chargi-s  the  estate  would  give 
executors  power  to  create  debts  to  an  unlimited  extent  The  exec- 
utor has  the  power  to  realize  the  personal  estate,  to  pledge  specific 
assets,  which  Is  one  mode  of  realizing  them.  Here  the  executor  has 
also  power  to  pledge  the  realty;  and  I  have  myself,  by  a  fonnal  order, 
given  the  bankers  the  full  benefit  of  the  charge  they  had  on  part  of 
the  real  estate,  and  held  them  not  answerable  for  any  di»Aastavlt  tiie 
executrix  committed  as  to  the  money  raised  by  that  mortgage.  But 
to  say  that  the  executrix  can,  by  borrowing  money,  enable  the  per- 
son who  has  lent  It  to  stand  as  a  creditor  upon  the  estate  is  a  position 
supported  by  no  authority  and  no  principle.    The  contract  Is  with  the 
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executrix;  there  is  no  loau  to  the  estate;  there  is  no  credit  given  to 
the  estate;  the  credit  is  given  only  to  the  person  who  borrows,  though 
the  money  may  be  borrowed  for  the  purposes  of  the  estate."  Lord 
Justice  James  also  said:  "I  am  of  the  same  opinion.  It  ai>pears  to 
me  to  be  settled  law  that,  upon  a  contract  of  borrowing  made  by  an 
executor  after  the  death  of  the  testator,  the  executor  is  only  liable 
personally,  and  cannot  be  sued  as  executor  so  as  to  get  execution 
against  the  assets  of  the  estate":  Farhall  v.  Farhall,  L.  R.  7  Ch.  App, 
123.  The  great  weight  of  authority  is  in  accordance  with  the  rule 
thus  stated  in  the  later  English  adjudication,  and  afflrms  the  propo- 
sition that  an  action  at  law  will  not  lie  against  an  administrator  or 
executor  as  such,  though  upon  a  contract  made  by  him  for  the  benefit 
of  the  estate,  and  tliat  tlie  liability  of  an  administrator  or  executor 
upon  such  a  contract  is  persona],  and  a  judgment  may  be  recovered 
thereon  against  him  personally,  though  the  contract  is  in  writing,  and 
he  purports  to  execute  it  in  his  capacity  as  executor:  Greening  v.  Shef- 
field, Minor,  276;  Adams  v.  Adams,  16  Vt.  228;  Luscomb  v.  Ballard, 
5  Gray,  405;  66  Am.  Dec.  374;  Fitzhugh  v.  Fitzhugh,  11  Gratt.  300; 
62  Am.  Dec.  653;  Vahdeveer  v.  Ware,  G5  Ala.  606;  Kerchner  v.  Me- 
Rae,  30  N.  .C.  219;  Lovell  v.  Field,  5  Vt.  218;  Beaty  v.  Giugles,  8 
Jones,  302;  Schmitler  v.  Simon,  101  N,  Y.  554;  54  Am.  Rep.  737; 
Davis  V.  French,  20  Me.  21;  37  Am.  Dec.  36;  Steele  v.  Steele,  64 
Ala.  438;  38  Am.  Rep.  15;  Succession  of  Mansion,  34  La.  Ana. 
1246;  Rich  v,  Sowles,  &4  Vt.  408;  MeEldery  v.  Mackenzie,  2  Port. 
S3:  27  Am.  Dec.  643;  Pearce  v.  Smith,  2  Brev.  360;  4  Am.  Dec.  588; 
Winter  v.  Hite,  3  Iowa,  142.  Therefore  the  administrator  is  liable 
personally,  and  no  action  can  be  maintained  against  him  in  his  offi- 
cial capacity  upon  an  acceptance  purporting  to  be  made  officially: 
Perry  v,  Cunningham,  40  Ark.  185;  nor  upon  a  covenant  for  quiet 
enjoyment  inserted  by  him  in  his  conveyance  of  real  property  of  the 
estate:  Osborne  v.  McMillan,  5  Jones,  109;  nor  upon  a  note  or  other 
contract  for  money  borrowed  or  for  services  rendered  for  the  estate: 
Ness  V.  Wood,  42  Minn.  427;  nor  by  an  agreement  to  sell  real  estate 
at  a  specified  sum,  or  to  procure  an  order  of  court  granting  him 
authority  to  do  so:  Stuart  v.  Allen,  16  Oal.  473;  76  Am.  Dec.  551; 
nor  upon  a  covenant  of  warranty  inserted  in  a  conveyance  made  by 
him  in  his  official  capacity:  Lynch  v.  Baxter,  4  Tex.  431;  51  Am.  Dec. 
735.  If  a  promissory  note  is  executed  by  A  B  administrator,  or  C  D 
executor  of  an  estate  named,  the  words  added  after  the  name  of  the 
maker  will  be  treated  as  surplusage  or  as  descriptive  of  his  person, 
and  he  will  be  held  liable  personally  thereon,  and  not  in  his  official 
capacity,  and  no  judgment  therefor  can  properly  be  rendered  against 
him  payable  out  of  the  assets  of  the  decedent:  Higgins  v.  Driggs,  21 
Fla.  103;  McFarlin  v.  Stinson,  56  Ga.  396;  Ritteuhouse  v.  Ammerman, 
64  Mo.  197,  27  Am.  Rep.  215;  Germania  Bank  v.  Michaud  (Minn.),  30 
L.  R.  Ann.  286;  First  Nat.  Bank  v.  Collins,  17  Mont.  433;  post,  p.  000, 
although  the  note  was  given  to  procure  money  to  satisfy  the  testa- 
tor's debts:  Morehead  Bank  v.  Morehead,  116  N.  C.  413;  First  Nat. 
Bank  v.  Collins,  17  Mont.  433;  or  to  pay  expenses  which  the  executor 
was  authorized  to  Incur  in  the  administration  of  the  estate;  Lynch  v. 
Klrby,  65  Ga.  279;  or  to  relieve  the  property  of  the  estate  from  an  en- 
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cnmbrance:  Winston  v.  Toung,  52  Minn.  1;  or  as  evidence  of  debts 
which  he  was  authorized  to  create:  Boggs  v.  Wann,  58  Fed.  Rep.  681. 
In  performing  his  duties  by  oaring  for  the  estate,  collecting  moneys 
due  it,  and  ortlierwise  traii8a<rting  ite  business  and  mana^ng  its  af- 
fairs, an  administrator  or  executor  must  necessarily  employ  otlier  per- 
sons whose  compensation  for  services  rendered  should  be  paid  out  of 
the  estate.  Whether  it  shall  be  so  paid  and  the  Just  amount  to  be 
allowed  are  questions  for  the  court  having  Jurisdiction  of  the  settle- 
ment of  the  estate.  The  administrator  or  executor  cannot  make  any 
contract  which  will  control  the  court  or  place  the  estate  under  obli- 
gation to  pay  any  specific  amount,  unless  it  shall  be  found  to  be  just 
and  reasonable.  The  remedy  of  the  person  with  whom  the  adminis- 
trator or  executor  contracts  is  against  him  personally,  and  no  Judg- 
ment can  be  sustained  against  the  estate,  though  the  claim  be  con- 
ced«l  to  be  valid  and  Just:  Bctt  v.  Barr,  95  Ind.  243;  Baker  v.  Moor, 
63  Me.  443:  Austin  v.  Mnnroe,  47  N.  Y.  360;  Johnson  T.  I>eman,  131 
UL  609;  19  Am.  St.  Rep.  63;  Steele  v.  Steele.  64  Ala.  451;  38  Am.  Rep. 
15.  The  same  rule  applies  where  property  has  been  purchased  by  an 
executor  or  administrator  for  the  use  and  benefit  of  the  estate:  Hard- 
ing v.  Evans,  3  Tort.  221;  29  Am.  Dec.  255;  Halleck  v.  Smith,  50  Conu. 
127.  In  Texas,  however,  It  wbs  said  in  a  case  in  which  the  question 
was  not  necessarily  involved,  that  where  a  third  person  performs 
senices  for  an  administrator  of  such  a  character  that  the  latter  is 
entitled  to  charge  the  estate  therefor,  such  third  person  may  present 
his  claim  to  the  admin:istrator  in  the  same  manner  as  if  it  had  ac- 
crued in  the  lifetime  of  the  decedent,  and,  if  allowed,  tJiat  it  becomes 
an  established  claim  against  the  estate.  If,  on  the  other  hand,  it  is 
not  allowed  by  the  administrator,  no  action  can  be  sustained  tlierooa 
against  the  estate:  Price  t.  Mclver.  25  Tex.  7G9;  78  Am.  Dec.  55S. 

Altorneyt  at  Law  may  be  employed  to  assist  and  advise  executors 
and  administrators  who,  on  their  part,  are  entitled  to  be  compen- 
sated for  moneys  necessarily  paid  for  such  services:  Note  to  Luclch 
V.  Modlu,  93  Am.  Dec.  393-397.  The  duty  of  coiniiensating  the  attor- 
neys rests  primarily  on  the  executor  or  administrator,  who  is  liable 
to  a  personal  action  tlierefor:  I)e  Vane  v.  Royor,  7  Jones,  436;  Mc- 
Gloin  V.  Vandc'dip,  27  Tex.  366;  Bowman  v.  Tailnmn,  2  Rol»t.  (N.  Y.) 
388;  Clopton  v.  Gholson,  53  .Miss.  Am;  Wait  v.  Holt,  5>S  N.  H.  4t;7; 
Tucker  v.  Grace,  61  Ark.  410;  Thomas  v.  Moore,  52  Ohio  St.  200;  Van 
Kamp  V.  Scarle,  79  IIuu,  134;  29  N.  Y.  Supp.  757.  It  follows  from  this 
rule  that  the  amount  of  compensation  to  bo  paid  to  an  attorney  can- 
not be  definitely  fixed,  as  against  the  estate,  by  ar  express  contract 
between  him  and  the  administrator. 

It  follows  from  what  we  have  said  that  an  administrator  or  exec- 
utor cannot  bind  an  estate  by  a  contract  with  an  attorney  or  with 
any  otlior  person  that  for  services  rendered  he  shall  roc-elve  a  contin- 
gent fee  or  compensation  con.slsting  of  any  portion  of  the  estate  or  of 
the  sum  recovered:  Estate  of  Page,  57  Cal.  238;  Teal  v.  Terreli.  48 
Tex.  5*/.);  Danlelwliz  v.  Shei)pard,  02  Cal.  339;  Piatt  v.  Plntt,  1(>5  N. 
Y.  488;  contra,  McKle  v.  Ilowland,  3  App.  D.  C.  461;  Jark  v.  Cassoo 
(Tex.  Ct.  App.K  28  8.  W.  Rep.  832;  Williams  r.  Uo\*-ard  (Tex.  CU 
App.),  31  S.  W.  Bep.  830). 
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Declarations  and  Admissions  of  an  Executor  were  held  to  be  admis- 
sible against  the  estate  and  against  him  In  his  official  capacity;  and 
it  was  said  that  if  the  estate  which  he  represented  was  injured  there- 
by, the  remedy  was  by  some  proceeding  against  him  to  compel  him 
to  malie  compensation  for  injuries  suffered  by  It  or  by  the  persons 
beneficially  interested  in  it:  Lawson  v.  Powell,  31  Ga.  681;  79  Am. 
Dec.  296.  It  does  not  occur  to  us  that  the  making  of  declarations  and 
admisions  against  a  decedent  is  within  the  duties  confided  to  execu- 
tors or  administrators,  and  we  believe  that  in  an  action  against  an 
executor  or  administrator  in  his  official  capacity,  the  judgment  in 
which  is  payable  out  of  the  assets  of  the  decedent,  no  promise  or  ad- 
mission on  the  part  of  such  personal  representative  should  be  re- 
ceived in  evidence  against  the  estate,  nor,  if  received,  sihould  it  be 
deemed  conclusive:  May  v.  May,  7  Fla.  207;  68  Am.  Deic.  431;  Shep- 
herd V.  Young,  8  Gray,  152;  69  Am.  Dec.  242. 

Acknowledgment  of  Outlawed  Debts.— If,  before  the  death  of  a 
testator  or  intestate,  a  claim  against  him  has  become  barred  by  the 
statute  of  limitations,  it  has  been  held  that  an  administrator  or  exec- 
utor may,  after  his  death,  revive  such  claim,  and  malce  it  enforce- 
able against  the  estate,  by  an  acknowledgment  of  the  continuing  lia- 
bility of  the  decedent  or  by  the  express  promise  to  pay  it:  Briggs  v. 
Starke,  2  Mill  Const.  Ill;  12  Am.  Dec.  650;  Hord  v.  L^ee,  4  Mon.  T.  R. 
36;  Northcut  v.  Wilkinson,  12  B.  Mon.  408;  Manon  v.  Felton,  13  Pick. 
206;  Fisher  v.  Metealf,  7  Allen,  209;  Shreve  v.  Joyce,  26  N.  J.  L.  44; 
13  Am.  Rep.  417;  Cobham  v.  Administrators,  2  Hayw.  (N.  C.)  6;  2  Am. 
Dec.  612.  It  is  true  that,  notwithstanding  the  statute  of  limitations, 
a  debt  remains,  and  the  giving  effect  to  an  acknowledgment  or  prom- 
ise by  the  personal  representative  of  a  decedent  is  not  permitting  him 
to  make  a  new  contract,  or  to  expose  the  estate  to  liability  for  an  obli- 
gation which  did  not  exist  in  the  lifetime  of  the  decedent.  But  if  all 
remedy  upon  the  contract  had  ceased  in  such  lifetime,  the  represen- 
tative, by  his  new  promise,  if  it  can  operate  at  all,  revives  the  remedy, 
and  the  prejudicial  effect  upon  the  estate  is  not  less  than  the  creating 
of  a  new  contract  or  the  making  of  a  gift  of  like  amount  or  value. 
The  decided  preponderance  of  authorities  denies  the  personal  repre- 
sentatives of  the  decedent  the  power,  by  an  acknowledgment  or  now 
promise,  to*  revive  an  obligation  against  which  the  statute  of  limita- 
tions had  completely  run  in  their  lifetime:  Thompson  v.  Peter,  12 
Wheat.  505;  Moore  v.  Hillelbrant,  14  Tex.  312;  65  Am.  Dec.  118;  Hen- 
dei'«on  V.  Isley,  11  Smedes  &  M.  9;  49  Am.  Dec.  41;  Waul  v.  Kirkman, 
25  Miss.  620;  Sanders  v.  Robertson,  23  Miss.  391;  <JIark  v.  Clai-k,  8 
Paige,  152;  35  Am.  Dec.  676;  Fritz  v.  Thomas,  1  Whart.  66;  2d  Am. 
Dec.  39;  Peck  v.  Botsford,  7  Conn.  172;  18  Am.  Dec.  92;  Pease  v. 
Phelps,  10  Conn.  68;  Hanson  v.  Towle,  19  Kan.  273;  Sevier  v.  Gordon^ 
21  La.  Ann.  373;  Huntington  v.  Babbitt,  46  Mis®.  528;  Gape  Girardeau 
lOo.  V.  HaTbison,  58  Mo.  90;  Seig  v.  Acord,  21  Gratt.  365;  8  Am.  Rep. 
605;  Fisher  v.  Duncan,  1  Hen.  &  M.  563;  8  Am.  Dec.  605;  Bloodgood 
v.  Bruen,  8  N.  Y.  370;  McLaren  v.  MoMartin,  36  N.  Y.  88.  If,  how- 
ever, sneh  statutory  defense  has  not  become  perfect  in  such  lifetime, 
an  executor  or  administrator  may,  after  his  appointment,  make  an 
acknowled,gm.ent  or  new  promise,  and  thereby  furnish  a  new  period 
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or  date  from  which  the  running  of  the  statute  may  "be  comi>uU?cl: 
Bishop  V.  Harrison,  2  Leigh.  532;  Seig  v.  Acora,  21  Gratt.  305;  8  Am. 
R^p.  t>05;  McLaren  v.  McMartln,  36  N.  Y.  88;  Warreu  v.  Childress, 
23  La.  Ann.  184;  Succession  of  Romero,  29  La.  Ann.  493;  Gridiu  v. 
Justices,  17  Ga.  00. 

An  action  cannot  l)e  maintained  against  an  executor  as  such  for 
money  had  and  received  by  him  after  the  death  of  the  testator: 
Hailcy  t.  Wheeler,  4  Jones,  159;  Selp  v.  Drach.  14  Pa.  St.  353. 

Notwithstanding  the  great  weight  of  authority  affirming  that  an 
executor  or  administrator  is  not  liable  In  his  otliclal  capacity,  except 
upon  a  contract  or  liability  created  by  testator  or  Intestate,  there  are 
a  few  cases  in  which  judgiuents  have  been  sustained  upon  liabilities 
created  by  executors  or  administrators.  These  cases  are  chiefly 
founded  upon  the  text  of  Williams  on  Executors,  which.  In  turn,  as 
has  t>een  shown  In  Farhall  v.  Farhall,  L.  R.  7  Ch.  App.  123.  was 
founded  upon  a  misconception  of  earlier  English  decisions.  In  a  com- 
paratively early  case  In  Mississippi,  It  was  said:  "Whenever  the  sub- 
ject matter  of  the  action  may,  when  recovered,  be  assets,  the  execu- 
tor may  sue  In  his  representative  character.  The  converse  of  the  rule 
that  where  the  state  is  liable,  the  action  may  be  against  the  execu- 
tor In  his  representative  capacity,  seems  to  follow  as  legitimate  con- 
clusion. The  case  of  Sims  v.  Stilwell,  3  How.  (Miss.)  181,  Is  In  ac- 
cordance with  this  view  of  the  sul>ject.  The  promise  of  an  executor 
is  there  said  to  bind  him  personally,  unless  It  clearly  appear  that  It 
was  made  for  a  debt  or  liability  of  the  testator.  The  liability  of  the 
estate  would  produce  the  same  result.  From  these  principles  It  fol- 
lows that  an  action  against  an  executor  upon  a  promise  made  by  him 
AS  such,  when  the  debt  Is  created  after  the  testator's  death,  can  only 
be  maintained  when  it  affirmatively  appears  that  there  was  a  clear 
and  Just  liability  on  the  part  of  the  estate":  Steele  v.  McDowell.  9 
Smedes  &  M,  193,  200.  In  this  case,  however,  the  Judgment  against 
the  administrator  was  reversed  l»eoause  of  the  refusal  of  the  trial 
court  to  receive  evidence  tending  to  show  that  the  go<xls,  In  consider- 
ation of  which  the  contract  was  given,  were  furnisheil  for  the  Indi- 
vidual use  of  the  administrators,  and,  therefore,  what  wa.s  said  as  to 
the  point  here  .si)eolally considered  was  a  dictum.  In  Palmer  v.  Moore, 
82  Ga.  177,  14  Am.  St.  Rep.  147,  a  judgment  was  8ustaine<l  against  an 
executor  who,  under  a  direction  in  the  will  of  tlie  testator  to  keep  the 
estate  together  and  to  manage  and  control  and  keep  up  the  farming 
Interests  thereof,  had  created  debt.s  such  as  would  ordinarily  be  In- 
curre<l  by  a  prudent  farmer  in  con<luotlng  fanning  operations.  This, 
and  perhaps  a  few  other  d«>ei8lon8  in  harmony  with  it,  were  written 
without  much  or  any  consideration  of  the  precise  legal  question  In- 
Tolved,  an<l  apparently  upon  the  assumption  that,  as  the  estate  was 
equitably  liable  In  some  form  of  proceeding  for  the  amount  8U«h1  for, 
it  was  not  material  what  the  form  of  action  was,  so  long  as  the  lia- 
bility of  the  estate  was  established.  There  are  a  few  ca.ses  In  wlileh 
Judgments  have  been  sustained  against  executirrs  or  adnilnistrnfoi-s 
for  liabilities,  wlx'ther  founded  upon  tort  or  contraet.  where  moneys 
had  been  recelvjsl  and  placed  among  the  assets  of  the  estate,  and 
therefore  the  estate  might  be  regarded  a*  under  etjultable  obllgatloo 


Dec.  1895.]  Schlicker  v.  Hemenway,  125 

to  repas'  them,  though  it  was  conceded  that  an  action  was  also  sits- 
tainable  against  the  executor  or  administrator  personally.  An  admin- 
istrator took  possession  of  and  sold,  as  assets  of  his  intesitiate,  certain 
personal  property,  and  thereupon  an  action  was  brought  against  him 
to  recover  the  value  thereof.  Judgment  having  been  rendered  in  fa- 
vor of  the  plaintiff  in  the  trial  court,  it  was  affirmed  upon  appeal,  the 
supreme  court  in  its  opinion  saying:  "The  proceedings  show  that  the 
property  was  taken  and  claimed  by  the  defendant  as  administrator, 
and  that  he  sold  the  same  as  administrator.  The  defendant  sets  up 
no  claim  to  the  property  in  any  other  capacity.  It  appears,  then,  that 
the  controversy  Is  about  property  which  the  administrator  claims  be- 
longed to  the  estate,  and  which  he  sold  as  administrator.  He  was 
chargeable  as  administrator  with  the  proceeds  of  the  property,  and 
It  is  very  plain  that  the  estate,  and  not  the  defendant,  should  pay 
plaintiff  the  amount  recovered  in  this  action.  The  judgment,  there- 
fore, was  .profperly  rendered  against  the  defendant  as  adiministrator. 
If  the  judgment  in  this  form  is  erroneons.  it  is  difficult  to  see  how 
It  can  be  prejudicial  to  the  defendant.  Unless  prejudice  be  sJiown, 
the  judgment  cannot  be  disturbed.  The  counsel  for  the  defendant  in- 
sist that  if  the  cattle  did  not  belong  to  the  estate,  the  defendant 
wrongfully  took  them,  and  the  estate  cannot  be  liable  for  his  tort. 
But  this  statement  does  not  present  the  whole  case.  The  estate  re- 
ceived the  benefit  of  the  proceeds  of  the  cattle,  and  ought  to  restore 
the  amount  realized  to  the  plaintiff.  It  is  not  shown  that  defendant 
realized  by  the  sale  of  the  cattle  less  or  more  than  their  value.  It 
will  be  presumed  that  he  sold  them  for  their  value.  The  action  is. 
not  to  recover  damages  for  the  tort  of  the  defendant,  but  for  the  value 
of  the  property,  and  the  verdict  and  judgment  were  for  the  value. 
The  position  of  defendant's  counsel  possibly  would  be  correct  If  the 
judgment  were  for  damages  on  account  of  the  wrongful  act  of  the 
defendant.  No  other  questions  are  presented  in  the  case.  The  judg- 
ment of  the  circuit  court  is  affirmed":  Simpson  v.  Snyder,  54  Iowa, 
557.  In  an  earlier  case  in  the  same  state,  a  judgment  against  an  ad- 
ministrator de  bonis  non  as  such  was  affirmed,  though  based  upon  a 
claim  for  moneys  loaned  by  the  plaintiff  to  defendant's  predecessor 
in  office,  and  used  for  the  purpose  of  paying  expenses  of  administra- 
tion, and  for  which  a  promissory  note  had  been  given  to  the  plain- 
tiff by  the  original  administrator.  It  was  conceded  that  there  could 
be  no  recovery  upon  this  note  as  such,  but  it  was  held  that  there 
could  be  a  recovery  upon  the  original  cause  of  action,  to  wit,  for  the 
moneys  so  furnished  and  used  for  the  payment  of  expenses  of  ad- 
ministration. The  judgment  was  affirmed  upon  the  ground  that  it 
affirmatively  appeared  that  no  prejudice  could  have  resulted  to  the 
appellant  by  reason  of  erix)r  of  the  trial  cooirt,  If  any:  Dunne  v. 
Deery,  40  Iowa.,  251. 

Property  may  come  Into  the  possession  of  an  executor  or  admlnla- 
tratoT,  or  moneys  be  collected  by  him  in  the  discharge  of  his  duties, 
in  which  case  it  is  clear  that  the  estate  ought  not  to  be  able  to  re- 
tain the  benefit  of  such  moneys  or  property  when  not  equitably  en- 
titled thereto.  Yet  it  seems  equally  clear,  on  the  other  hand,  that  It 
ought  not  to  be  answerable  therefor  it  embezzled  or  otherwise  mi* 
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nppropriated  by  the  executor  or  administrator;  and  this  result  might 
follow  If  an  action  at  law  were  sustainable  against  him  as  such,  in 
M'hlch  a  judgment  might  be  recovered,  payable  out  of  the  assets  In  his 
hands  or  otherwise  chargeable  against  the  estate  of  the  decedent.  In 
De  Valeugin  v.  DuCfy,  14  Pet.  282,  It  appeared  that  the  decedent  held 
a  claim  for  certain  property  destroyed,  Indemnity  for  which  was 
sought  of  the  government  of  Brazil,  and  that  a  part  of  such  claim 
was  held  by  the  decedent  In  trust  for  a  third  person.  After  his  death, 
his  administrator  prosecuted  this  claim,  and  finally  received  payment 
thereof.  Thereafter  an  action  was  brought  by  the  third  person 
against  the  administrator  of  the  decedeut  to  recover  hia  pjoportioti  of 
the  moneys  collected,  and  in  sustaining  this  right  of  recovery  the 
BU^>reme  cotirt  of  the  United  States  said:  'There  are  doubtloss  de- 
cisions which  countenance  the  doctrine  that  no  action  will  lie  against 
an  executor  or  administrator  in  his  representative  character,  except 
upon  some  claim  or  demand  which  existed  against  the  testator  or  in- 
testate in  his  lifetime;  and  that  If  the  claim  or  demand  wholly  ac- 
crued In  the  time  of  the  executor  or  administrator,  he  Is  liable  there- 
for only  In  his  personal  character.  But  iipon  a  full  consideration  of 
the  nature  of  the  various  deoisions  on  tho  subject,  we  are  of  opinion 
that  whatever  property  or  money  Is  lawfully  recovered  or  received 
by  the  executor  or  administrator  after  the  death  of  his  testator  or  In- 
testate In  virtue  of  his  representative  character,  he  holds  as  assiets  of 
the  estate,  and  he  is  liable  therefor  in  such  representative  character 
to  the  party  who  has  a  good  title  thereto." 

The  statement  frequently  found  in  the  reports  that  an  executor  or 
administrator  Is  not  liable  as  such  ux>on  causes  of  aotion  not  existing 
against  the  decedent  in  his  lifetime  doee  not  Imply  that  such  cause 
of  action  must  at  or  preceding  his  death  have  reached  a  state  at 
which  an  action  of  law  could  have  been  sustained  upon  it.  At  the 
common  law,  torts  did  not  survive  the  person  guilty  of  their  com- 
mission, and  therefore  no  action  commenced  after  his  death  could  be 
maintained  to  recover  damages  suffered  from  his  tort,  though  It  waa 
maintainable  to  recover  profits  realized  therefrom  and  constituting 
part  of  the  assets  of  the  decedent:  Phillips  v.  Homfray,  L.  U.  ^  Ch. 
Dlv.  454,  This  rule  has,  In  most  of  the  states,  been  subjected  to  Btat- 
ntory  modifloation  under  which  liability  to  make  compensation  for 
dama;gcfl  resulting  from  certain  torts  is  continued  In  force  after  the 
death  of  the  tort  fe«8or,  and,  where  there  are  statutes  of  this  char- 
acter, there  may  doubtless  Ik'  actions  against  executors  or  administra- 
tors aa  such  for  torts  committed  by  the  decedent  In  his  lifetime.  Con- 
tracts, on  the  other  hand,  did  not,  unless  of  a  very  exceptional  char- 
acter, loae  any  of  their  obligation  upon  the  death  of  any,  or  even  all 
of  the  contracting  parties.  Actions  at  law,  therefore,  may  be  sus- 
tained thereon  against  an  executor  or  administrator  of  either  partj 
who  happens  to  be  In  d«*fault:  Smith  v.  Wilmington  etc.  Mfg.  Co., 
SB  111.  496;  Krell  ▼.  Codman,  IM  Mass.  454;  20  Am.  St  Rep.  'JOo\ 
Janln  v.  Browne,  59  Cal.  45;  Chambca-taln  v.  Dunlop,  126  N.  Y.  45; 
22  Am.  St,  Rep.  807,  ajid  note  811-816.  If  at  the  death  of  a  con- 
tracting party,  aomothlng  rtnnnins  to  be  done  a<>cordlng  to  the 
•tlpuUttioDB  of  *  contract  entered  Into  by  him,  a  default,  tboufh  o»> 
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curring  after  his  death  and  attributable  to  the  omission  of  an  execu- 
tor or  administrator,  nevertheless  creates  a  perfect  cause  of  action 
against  him  in  his  official  capacity,  the  judgment  in  which  is  enforce- 
able out  of  the  assets  of  the  decedent.  Therefore,  if  a  decedent  has 
sold  goods  or  contracted  to  build  a  house,  or  to  do  any  other  act,  and 
the  time  for  the  delivery  of  the  goods  or  the  doing  of  the  other  act  oc- 
curs after  his  death,  any  default  in  respect  thereto  creates  a  cause  of 
action  against  his  estate,  and  consequently  against  his  personal  repre- 
sentative in  his  official  character:  Wentworth  v.  Cook,  10  Ad.  &  E. 
42;  Cooper  v.  Jannan,  L.  R.  3  Eq.  98;  Quick  v.  Ludburrow, 
3  Bulst.  30;  Taylor  v.  Taylor,  8  Bradf.  54.  A  like  result  follows  when 
a  lease  or  conveyance  Is  made  containing  a  covenant  of  title  or  for 
quiet  enjoyment,  and  after  the  death  of  the  lessor  or  grantor  there  Is 
a  breach  of  such  covenant  for  which,  if  it  occurred  in  his  lifetime,  he 
^vould  have  been  answerable:  Tilney  v.  Norris,  1  Ld.  Raym.  553; 
Tremeere  v.  Morrison,  1  Bing.  N.  O.  89;  Reid  v.  Tenderden,  4  Tyrw. 
Ill;  Hovey  v.  Newton  11  Pick.  421.  If,  however,  the  contract  was 
ome  of  a  strictly  personal  nature,  the  death  of  the  contractor  termi- 
nates It,  and  his  administrator  or  executor  cannot  as  such  be  answer- 
able for  any  breach  thereof  not  committed  in  the  lifetime  of  the  dece- 
dent: McGill  V.  McGill,  2  Met.  (Ky.)  258;  note  to  Oham'berlain  v. 
Dxinloip,  22  Am.  St   Rep.  812. 

In  the  cases  where  the  cause  of  action  (becoanes  perfect  through  a 
deofau/lt  oocurring  after  the  death  of  a  contracting  party,  and  while 
his  estate  is  under  process  of  administration,  it  may  seem  at  first  as 
though  the  cause  of  action  is  founded  on  a  neglect  or  omissi  m  of  the 
executor  or  administrator.  Such  is  not  the  case,  however,  fcr,  as  we 
shall  hereafter  see,  no  action  can  be  maintained  against  an  executor 
or  administrator  as  such  for  his  negligence  in  the  managemei  t  of  the 
affairs  of  the  property  of  the  decedent.  When  the  action  can  be 
maintained  at  all,  it  Is  because  the  decedent  has,  in  effect,  coctracted 
to  do  something,  the  doing  of  which  may  fall  within  some  period 
after  the  termination  of  his  life,  and  the  default  is  one  against  which 
he  has,  in  substance,  contracted,  whether  he  shall  have  an  erecutor 
or  administrator  or  not,  and  for  which  his  estate  is  equally  liable, 
though  when  the  default  occurred,  no  executor  or  administrator  had 
yet  been  appointed. 

There  have  been,  and  may  again  be,  cases  in  which  it  is  difficult  to 
determine  whether  the  cause  of  action  sought  to  be  enforced  Is  one 
for  a  failure  to  perform  a  contract  entered  into  by  decedent,  or  is  for 
a  wrong  done  by  hlis  executor  or  adminisitrator  after  his  death.  Thua 
an  action  was  commenced  against  executors  alleging  that  their  dece- 
dent had  sold  a  lot  of  wood  trees  lyi<ng  uipon  his  land,  and  had  re- 
ceived payment  therefor  prior  to  his  death;  that  thereafter  defend- 
ants refused  to,  permit  plaintiff  to  enter  upon  the  land  or  to  split  or 
sell  the  wood,  but  took  charge  of  it  themselves,  and  appropriated  the 
proceeds  to  the  account  of  the  decedent's  estate.  The  court  held  that 
to  determine  whether  the  action  was  maintainable,  inquiry  must  be 
made  to  ascertain  whether  or  not  the  decedent  had  perfectly  per- 
formed the  contract  on  his  part  in  his  lifetime,  or  whether  perform- 
ance was  yet  due  from  him  or  his  executors.    In  the  latter  event,  th« 
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estate  would  be  liable  for  a  default  occurring  while  It  was  In  the 
hands  of  the  personal  representative.  If,  on  the  other  hand,  the  con- 
tract had  been  perfected  by  the  decedent  in  his  lifetime,  and  the 
wood  delivered  to  the  plaintiffs,  or  if  the  circumstances  of  the  case 
were  such  that  they  had  a  right  to  take  it  without  any  formal  deliv- 
ery, then  the  only  cause  of  action  which  could  exist  against  the 
executors  would  be  for  some  tortious  act  In  Interfering  with  the 
wood,  which  act,  not  being  within  the  sphere  of  their  duties,  the 
consequences  of  it  could  be  charged  against  them  personally,  but  not 
against  the  estate  which  they  represented.  The  court  said:  "The  de- 
fendants were  sued  in  their  representative  capacity,  it  being  claimed 
that  as  executors  they  refused  to  allow  the  plaintiffs  to  enter  the  land 
and  haul  the  wood.  The  defendants  denied  that  they  were  liable  as 
executors.  In  our  opinion,  their  liability  would  depend  upon  whether 
the  delivery  of  the  wood  was  completed  In  the  lifetime  of  the  testator. 
If  some  of  the  wood  >\-as  actually  received  from  the  testator,  and  no 
act  remained  to  be  done  by  him  to  complete  the  delivery  of  the  re«l- 
due,  title  to  the  residue,  as  well  as  to  the  part  received,  vested  Imme- 
diately In  the  buyers;  end  If,  after  his  death,  his  executors,  whether 
acting  professedly  In  their  representative  capacity  or  not,  prevented 
the  buyer  by  any  wrongful  act  from  entering  upon  the  land,  and  con- 
verting the  trees  into  cordwood,  and  removing  the  same  therefrom, 
this  would  be  a  mere  personal  tort  by  the  executors,  for  which  they 
would  be  liable  personally,  but  not  in  their  representative  capacity. 
If  they  merely  objected  to  an  entry  upon  the  land,  without  doing  or 
threatening  to  do  any  violent  act  to  prevent  it, the  plaintiffs  could  and 
should  have  disregarded  the  objection,  because  the  law  is,  that  where 
an  owner  sells  trees  lying  upon  the  ground  they  are  personal  prop- 
erty, and  by  the  act  of  selling  them  he  gives  the  purchaser  an  im- 
plied license  to  enter  ui)on  the  land  and  remove  them,  if  the  pur- 
chaser does  90  within  a  reasonable  time.  Having  sold  the  trees  and 
received  the  purchase  money  for  the  same,  the  title  vests  in  the  pur- 
chaser, and  the  implied  license  to  enter  upon  the  land  and  remove  the 
trees  is  irrevocable,  either  by  the  seller  or  his  penjonal  repreeenta- 
tlves":  Parker  v.  Barlow.  03  Ga.  700,  706. 

Subrogation.— It  does  not  follow  from  the  rule  of  law  that  persona 
performing  services  for  executors  or  administrators,  or  advancing 
money  or  selling  property  to  them  for  the  benefit  of  the  estate,  con- 
not  sustain  any  action  at  law  therefor,  except  against  the  administra- 
tor or  executor,  leaves  them  wholly  without  redress  in  cases  where  he 
on  bis  part  has  a  right  to  reimbursement  out  of  the  estate  In  hia 
hands.  If  be  is  Insolvent,  or,  for  any  other  reason,  such  third  persona 
can  obtain  no  adequate  remedy  as  against  him,  they  are  not  to  be 
deemed  mere  volunteers  or  Intermeddlers  in  the  alTairs  of  the  estate, 
and  therefore,  upon  well-settled  legal  principles,  they  are  entitled  to 
be  subrogated  to  the  remedies  of  the  executor  or  administrator,  and 
may,  by  appropriate  proceedings  In  equity,  compel  him  to  enforce  his 
claim  against  the  estate  for  their  benefit,  thua  Indirectly  enforcing 
compensation  In  their  favor  out  of  the  assets  of  the  estate:  doptoa 
V.  Gholson,  ."VS  Miss.  4flfi;  Mosely  v.  Norman.  74  Ala.  41J2;  Dickinson  v. 
Connlff.  66  AU.  581;  Norton  t.  Phelps.  64  Mlas.  467;  Hewitt  t.  Phelps, 
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105  U.  S.  393.  If  a  testator  by  his  will  directs  a  business  to  be  car- 
ried on,  and  indicates  an  intentioTi  to  subject  his  legal  assets  to  the 
debts  of  the  business,  and  authorizes  his  executors  to  contract  debts 
therein  binding  on  his  general  estate,  and  they,  after  contracting 
debts  on  behalf  of  the  estate,  become  insolvent,  equity  has  Jurisdic- 
tion to  entertain  a  bill  on  behalf  of  the  holders  of  such  debts  to  sub- 
ject the  general  assets  of  the  decedent  to  the  discharge  thereof:  Wil- 
lis V  .Sharp,  113  N.  Y.  586;  Fairland  t.  Percy,  L.  R.  3  Pro.  &  D.  217. 
In  fact,  cases  may  be  found  In  which  actions  were  permitted  to  be 
sustained  against  executors  or  administrators  not  based  upon  any 
contract  of  the  decedent,  nor  upon  any  liability  existing  in  his  life- 
time which  accomplished  directly  and  improperly  what  might  have 
been  accomplished  indirectly  and  properly  by  a  proceeding  in  equity 
to  enforce  a  right  of  subrogation.  It  may  seem  at  first  that  it  is  of 
little  consequence  in  what  form  of  proceeding  relief  is  sought,  and 
this  is  true  if  the  two  classess  of  proceedings  are  conceded  to  be  gov- 
erned by  the  same  equitable  rules.  A  proceeding  for  subrogation, 
howeTer,  being  equitable  in  its  character,  must  fall  within  the  do- 
main of  the  rule  of  equity,  that  relief  will  not  be  granted  to  a  com- 
plainant, unless  his  equity  is  of  a  superior  character  to  that  of  the 
defendant.  Subrogation,  therefore,  can  take  place  only  when  there 
Is  still  something  equitably  due  to  the  executor  or  administrator,  or 
when  the  estate  has  received  the  benefits  of  labor  done  or  moneys  ad- 
vanced, and  may,  without  injustice  to  it,  be  required  to  malie  pay- 
ment therefor  to  the  person  who,  under  some  agreement  with  its  rep- 
resentative, had  performed  the  services  or  made  the  advances.  If  it 
be  true  that  an  executor  or  administrator  is  liable  as  such  to  third 
persons  with  whom  he  malies  contracts  for  the  benefit  of  the  estate, 
then  it  should  follow  that  such  third  persons  may  recover  thereon 
against  him  personally,  and  procure  a  judgment  payable  out  of  the 
assets  of  the  decedent,  though  the  estate  does  not  owe  its  represen- 
tative anything.  While  there  are  isolated  cases  sustaining  judgments 
against  executors  and  administrators  as  such,  both  upon  contracts 
and  for  torts  made  or  occurring  after  the  death  of  the  decedent,  we 
believe  there  are  none  sustaining  such  recoveries  when  to  do  so  would 
have  been  Inequitable  to  the  estate  or  the  persons  interested  in  it. 
They  have,  on  the  whole,  been  but  applications  of  the  rule,  that 
neither  an  estate  nor  Its  beneficiaries  will  be  permitted  to  reap 
profit  from  the  wrongs  of  their  personal  representative. 

Tortious  and  Unauthorized  Act — As  an  executor  or  administrator 
derives  his  authority  from  the  law  and  is  not  subject  to  the  control  of 
the  heirs  or  other  persons  Interested  In  the  estate  committed  to  his 
care,  it  Is  obvious  that  when  he  acts  outside  of  the  authority  con- 
ferred upon  him  by  his  office,  he  must  act  Individually  and  be  respon- 
sible only  in  his  Individual  capacity  to  persons  Injured  thereby. 
Neither  an  executor  nor  an  administrator  can  as  such  commit  a  tort. 
If  he  omits  to  perform  some  duty,  his  omission  Is  not  that  of  the 
estate  nor  of  the  persons  interested  therein.  They  are,  therefore,  not 
estopped  by  his  mere  silence  or  acquiescence  or  his  omission  to  assert 
some  right  or  title  which  he  ought  to  have  asserted  for  their  benefit: 
Lewis  V.  Lusk,  85  Miss.  696;  72  Am.  Dec.  153.  It  is  not  material 
AM.  St.  Ekp..  Vol.  LIL— 9 
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■whether  he  parporta  to  act  In  his  official  capacity  or  not,  for,  If  his 
acting  Is  nnauthorlzed  by  law,  all  persons  dealing  with  him  must  take 
notice  of  the  law  and  of  the  limitations  upon  the  powers  conferred 
upon  him  thereby,  and  if  they  deal  with  him  beyond  those  limits, 
they  must  know  that  they  deal  with  him  personally,  and  cannot  hold 
the  estate  answerable  for  his  acts  or  omissions.  If  he  comes  Into  pos- 
session of,  and  collects,  a  policy  of  insurance  not  constituting  any 
part  of  the  estate  of  the  decedent,  he  is  liable  for  Its  proceeds  In  his 
individual  capacity:  Heydenfeldt  v.  Jacobs,  107  Cal.  373.  If,  as  in 
the  principal  case,  he  receives  money  bid  for  lands  of  the  deceased  at 
a  private  sale  when  his  only  authority  was  to  sell  it  at  public  auction, 
he  does  not  receive  it  officially,  and  therefore  the  estate  which  he  as- 
sumes to  represent  Is  not  liable  therefor.  In  an  action  against  execu- 
tors, to  recover  damages  sustained  from  the  falling  of  a  building,  the 
court  said:  "Upon  what  rule  the  defendants  were  sued  In  their  rep- 
resentative capacity,  and  by  what  rule  of  law  their  liability  in  such 
character  can  be  maintained.  Is  not  satisfactorily  shown.  The  ques- 
tion was  reserved  upon  the  trial,  and  no  authority  has  been  adduced 
to  change  the  opinion  expressed  by  the  court,  that  an  action  cannot 
be  maintained  against  an  executor  or  administrator  in  his  represen- 
tative character  for  a  wrong  act  which  was  not,  and  could  not  be, 
committed  by  him  in  his  official  capacity,  but  which,  because  It  was 
a  wrong  act,  was  In  excess  of  his  authority":  Boston  Beef  etc.  Go.  v. 
Stevens,  12  Fed  Rep.  279;  20  Blatchf.  443.  "An  estate  can  neither  be 
charged  nor  can  it  charge  others  by  means  of  Illegal  and  fraudulent 
acts  of  Its  le^ral  representative":  Crayton  v.  Munger,  9  Tex.  286. 

Such  cases  as  seem  to  suppwrt  the  rule  that  an  executor  or  admin- 
istrator may  as  srach  be  held  liable  for  wrongs  done  or  obligations 
incurred  by  him,  and  therefore  that  a  Judgment  may  be  recovered 
against  the  estate  therefor,  are  applications,  sometimes  made  in  an 
improper  form  of  action,  of  the  rule  that  an  estate  and  Its  beneficia- 
ries cannot  profit  "by  his  wrongs.  If  he  makes  a  misrepresentation 
inducing  a  sale  of  property,  damages  resulting  therefrom  cannot  sus- 
tain a  claim  against  the  estate  he  misrepresents,  nor,  on  the  other 
hand,  can  It  hold  the  advantages  accruing  to  it  from  such  mlsrepre- 
Bentatlon;  and  It  may,  therefore,  sustain  a  claim  for  rescission:  Able 
T.  Chandler,  12  Tex.  88;  02  Am.  Dec.  518;  or  be  oCTered  In  evidence  in 
support  of  a  plea  of  failure  of  consideration  in  an  action  upon  a 
promissory  note  given  for  property  sold  through  such  false  represen- 
tation:   Buckels  V.  Cunningham,  G  Smedes  &  M.  358. 

Whether  an  action  may  be  sustained  against  an  executor  as  such 
for  property  belonging  to  the  plaintiff  and  wrongfully  withheld  from 
him  should  depend  upon  whether  or  not  such  property  was  In  the 
possession  of  the  decedent  In  his  lifetime,  and  was  wrongfully  with- 
held by  him.  If  so,  there  Is  no  difficulty  in  sustaining  an  action 
against  his  executor  or  administrator  i>er8onally:  Brewer  v.  Strong,  10 
Ala-  OCl:  44  Am.  Dec.  514;  Catlett  v.  Russell,  6  Leigh,  344.  In  such 
case.  It  Is  said  that  the  plaintiff  may  elect  to  sue  the  executor  or  ad- 
ministrator either  personally  or  in  his  official  capacity:  Robblus  v. 
Walters,  2  Tex.  130.  If  a  promissory  note  is  In  the  hands  of  an  Intes- 
tate at  tba  time  of  his  decease,  for  safekc«plu4(,  and  after  his  death 
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It  goes  into  the  hands  of  his  admLnlstrator,  the  latter  hoMs  It  upon  the 
same  trust  as  the  decedent,  but  If  he  refuses  to  surrender  the  note  to 
the  party  entitled  thereto,  It  has  been  held  in  Massachusetts  that, 
while  he  is  Individually  liable  for  such  conversion,  "his  wrongful  act 
In  retaining  and  withholding  the  note  cannot  take  away  the  right  to 
receive  the  debt  from  the  assets  of  the  decedent,"  and  as  if  the  in- 
testate in  his  lifetime  had  refused  to  surrender  the  note,  an  action  of 
assumpsit  could  have  been  maintained  against  him  to  recover  the 
amount  thereof,  such  an  action  may  also  be  sustained  if  the  admin- 
istrator wrongfully  refuses  to  make  such  surrender:  Prescott  v. 
Ward,  10  Allen,  203.  There  may  be  many  cases  In  which  an  appli- 
cation of  this  rule  would  work  an  injustice  to  the  estate  and  its  bene- 
ficiaries not  contemplated  by  the  law  prescribing  the  duties  and  pow- 
ers of  executors  and  administrators.  If,  on  the  other  hand,  the 
wrongful  detaining  of  property  did  not  exist  in  the  lifetime  of  the 
testator  or  intestate,  but  is  due  to  the  act  of  his  personal  representa- 
tive, then  the  action  for  redress  should  be  against  the  latter  in  bis 
individual  capacity  only,  and  no  recovery  should  be  i)ermitted  for 
which  the  estate  can  be  held  answerable,  except,  perhaps,  when  that 
whicli  has  been  wrongfully  withheld  has  been  appropriated  to  the  use 
of  the  estate,  and  the  recovery  cannot  operate  inequitably  as  against 
It:  Mobley  v.  Runnells,  3  Dev.  L.  303;  Leigh  v.  Cockwood,  4  Dev. 
677. 

An  administrator  is  answerable  In  trover  In  his  personal  capacity 
for  the  conversion  of  personal  property,  though  he  received  it  as  part 
of  the  estate  of  the  decedent,  if  he  has  been  guilty  of  unlawfully  with- 
holding ?t  from  the  owner  after  demand  therefor,  or  after  any  other 
act  which,  in  contemplation  of  law,  may  be  regarded  as  a  conversion: 
TJnderhill  v.  Morgan,  33  Conn.  1C6;  Denny  v.  Booker,  2  Bibb,  427; 
Thompson  v.  White,  46  Me.  445;  Farrelly  v.  Ladd,  10  Allen,  127. 
Under  such  circumstances,  an  action  may  also  be  sustained  against 
him  in  his  official  capacity.  If,  on  the  other  hand,  the  decedent  had 
not  been  guilty  of  any  wrongful  act,  and  the  wrong  done  was  inflicted 
by  the  personal  representative,  he  Is  not  answerable  officially;  nor 
can  the  estate  be  made  responsible  therefor  in  any  form  of  action,  un- 
less it  be  to  recover  fruits  of  the  wrong  which  have  been  made  and 
are  yet  retained  as  part  of  Its  assets:  Parker  v.  Barlow,  93  Ga.  700. 
Negligence.— It  the  estate  of  the  decedent  could  be  held  answer- 
able for  any  tort  whatever,  chargeable  to  Its  executor  or  administra- 
tor, It  would  seem  that  negligence  in  the  care  and  management  of  its 
property  resulting  In  injury  to  third  persons  ought  to  be  ineludeil, 
for  STich  third  persons,  unless  able  to  recover  compensation  out  of  the 
assets  of  the  estate,  must  be  without  redress  In  all  cases  in  which  the 
executor  or  administrator  In  default  Is  Insolvent.  But  with  respect  io 
this  class  of  cases,  the  decisions  are,  we  believe,  unanimous  In  affirm- 
ing that  no  liability  exists  except  against  him  personally.  Thus  real 
property  In  his  care  or  the  streets  or  highways  adjacent  thereto  may 
become  out  of  repair,  and  In  a  condition  likely  to  Inflict  Injury  upon 
third  persons  lawfully  using  such  highway,  or  lawfully  in  or  near 
some  building  or  other  structure  upon  the  property;  and  from  some 
defect  against  which  It  was  the  duty  of  the  executor  or  admiulstrator 
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to  gnard.  personal  Injurlps  may  be  recolvod  by  some  third  person 
fnllins  through  a  sidewalk  or  Into  souio  exeavation  In  the  street 
or  highway,  or  from  such  building  or  other  structure  falling  upon 
him.  or  his  property  situate  adjacent  thereto.  In  all  such  cases, 
It  is  clear  that  personal  liability  exists  against  the  executor 
or  administrator,  but  that  he  cannot  be  successfully  pursued 
In  his  official  capacity,  nor  can  the  estate,,  by  any  proceeding, 
whether  direct  or  Indirect,  be  made  answerable  for  the  dam- 
ages suffered:  Boston  Beef  etc.  Oo.  v.  Stevens,  12  Fed.  Rep.  279;  20 
Blatehf.  443;  Ferrier  v.  Trepanmei,  24  Can.  S.  C.  S(J;  Belvin  v.  French, 
84  Va.  81.  In  an  action  against  an  administrator  in  his  official  ca- 
pacity, to  recover  damages  for  personal  iujurlos  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  the  neglect  of  the  defend- 
ant to  keep  In  repair  a  portion  of  a  public  street  upon  which  fronted 
a  lot  of  ground  belonging  to  his  intestate,  and  of  which,  as  such  ad- 
ministrator, he  was  in  possession  by  his  tenants,  the  court.  In  deter- 
mining tliat  no  recovery  could  be  had,  said:  "Assuming,  however, 
that  it  was  the  duty  of  the  defendant,  as  administrator,  to  repair  the 
defect  in  the  street,  and  that  his  neglect  of  that  duty  occasioned  the 
Injury  to  plaintiff  complained  of,  do  the  damages  resulting  therefrom 
constitute  a  legal  or  valid  claim  against  the  estate  of  defendant's  tes- 
tator The  foundation  of  this  action  is  the  i>ersonal  tort  of  the  defend- 
ant, and  not  of  his  testator.  The  defect  in  the  street,  from  which  the 
injury  resulted  to  plaintiff,  is  not  alleged  to  have  existed  anterior  to 
the  death  of  such  testator;  hence,  no  obligation  was  incurred  by  the 
testator  In  his  lifetime,  in  resi>ect  thereto,  which  could  serve  as  a 
basis  for  a  valid  claim  against  his  estate,  or  a  right  of  action  against 
the  administrator  of  his  estate.  And  It  is  a  general  rule  of  law  that 
no  action  will  lie  against  an  executor  or  administrator  to  which  his 
testator  of  int«jstate  was  not  liable:  2  Williamson Ex'rs,  p.  1478,  The 
duty  alleged  to  have  devolved  upon  the  defendant,  and  which  was 
cast  upon  him  by  virtue  of  his  possession  and  official  or  representa- 
Ive  relation  to  the  estate  of  his  testator,  was  strictly  a  personal  duty 
and  obligation,  voluntarily  as.sumed,  and  a  personal  Injury,  resulting 
from  a  neglect  of  that  duty  by  him,  renders  him  personally  liable  for  a 
tort;  but  we  are  not  aware  of  any  principle  of  law  by  which  the  es- 
tate he  represents  could  be  charged  with  the  result  of  that  negligence. 
It  cannot  be  sustained  uix)u  the  principle  of  respondeat  superior  or 
principal  and  agent,  for  the  simple  reason  that  no  such  relation  exlsta 
between  heirs,  legatees,  or  creditors  of  the  estate  and  the  administra- 
tor. The  adininlstrator  is  not  In  the  employ  or  subject  to  the  control 
of  any  fl:uj)erlor  other  than  the  probate  court.  In  the  performance  of 
any  duty  Imposed  upon  him,  as  such,  by  law.  Nor  can  the  estate  be 
held  responsible  upon  the  ground  of  a  nuisance  erected,  or  permltie<i 
to  exist,  or  continue  upon  the  premises  belonging  to  lt,as  the  sidewalk 
In  which  the  defect  existed  was  not  upon, or  appoirtenant  to,  lands  the 
property  of  the  estate,  or  erected  and  kept  up  for  the  benefit  and  use 
of  any  premises  belonging  thereto.  Although,  after  notice  in  wrlliuff 
served  upon  the  administrator  to  repair,  the  estate  Is  generally  liable 
in  account  with  Its  administrator  for  the  expenses  of  such  reiiair.  If 
made  by  the  administrator,  and  If  not  made  bj  him  within  the  time 
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requh'ed  by  law,  the  premises  adjoining  were  liable  to  assessment  to 
the  extent  of  the  contract  price  of  making  the  repair,  under  the  direc- 
tion of  the  street  superintendent,  yet  there  is  a  marked  and  wide  dis- 
tinction between  the  liability  of  the  estate  for  the  expenses  of  the  re- 
pairs and  its  liability  for  the  personal  tort  of  its  administrator,  not 
selected  by  or  in  any  manner  directed  by  or  under  the  control  of  par- 
ties interested  in  the  estate,  in  neglecting  to  perform  a  personal  duty 
imposed  upon  him  by  law.  The  very  nature  of  the  action  imports  a 
<nilpajble  delinquency  or  misfeasance  of  a  sentient  being,  and  a  per- 
sonal liability  in  consequence  thereof,  a  delinquency  or  misfeasance 
which  cannot  be  affirmed  of'an  estate;  and  when  such  liability  is  es- 
tablished, and  the  extent  thereof  determined  by  the  judgment  of  a 
competent  court,  it  is  enforced  against  the  individual  perpetrator  of 
the  wrong."  The  court  f urL'her  considered  the  language  of  the  stat- 
ute imposing  liability  for  a  deliuqueuey  or  wrong  eoiLslsting  of  the 
failure  to  keep  in  repair  a  public  street  in  front  of  iM'operty  or  to 
guard  the  public  from  excavations  in  such  a  street,  and  determined 
that  the  duty  imposed  was  a  personal  one  for  which  only  the  per- 
son or  persons  in  default  were  made  liable  for  injuries  resulting  from 
neglect.  The  court  then  added:  "The  estate,  represented  by  a  per- 
son upon  whom  this  duty  is  cast,  is  no  more  liable  for  his  neglect 
of  a  personal  duty  than  it  would  be  for  a  fine  which  might  be  im- 
j)osed  upon  him  by  a  criminal  court  for  assault  and  battery  com- 
mitted by  him  wliile  in  possession  of  such  estate:  Cray  ton  v.  Munger. 
«  Tex.  292;  Able  v.  Cliandler,  12  Tex.  92;  G2  Am.  Dec.  518.  No  ac- 
tion can  be  sustained  against  an  executor  or  administrator,  as  such, 
•on  a  penal  statute;  nor  when  the  cause  of  action  is  founded  upon 
any  malfeasance  or  misfeasance  is  a  tort,  or  arises  ex  delictu,  sucli  as 
trespass,  false  imprisonment,  assault  and  battery,  slander,  deceit,  dl- 
veiting  a  watercourse,  etc.,  when  the  complaint  imputes  a  tort  done 
to  person  or  goods  of  another  by  the  testator  or  intestate:  2  Williams 
on  Executors,  pp.  1470,  1471;  Wheatley  v.  Lane,  1  Sand.  216,  note  1; 
rcople  V.  Gibbs,  9  Wend.  29":  Eustace  v.  Jahns,  3S  Gal.  3,  22. 

An  executor  or  administrator  may  unlawfully  interfere  with,  or 
take  possession  of,  land  respecting  which  the  decedent  has  made 
some  conveyance  or  lease,  or  has  otherwise  covenanted tbattlie owner 
shall  have  the  undisturbed  enjoyment  thereof,  and  the  question  must 
then  arise  whether  the  estate  is  answerable.  Thus  an  executor  or  ad- 
ministrator may  be  guilty  of  an  eviction  of  a  tenant  of  the  decedent, 
or  at  least,  of  doing  acts  v.^liich,  if  done  by  the  decedent  in  his  life- 
time, the  tenant  might  have  elected  to  treat  as  an  eviction.  There 
are  some  very  early  cases  tending  to  show  that  for  such  eviction  the 

estate  of  the  decedent  may  be  answerable.    Ratcliffe  v. ,  1 

Bl.  &  G.  80;  Foi-te  v.  Vine,  2  Rolle.  Abr.  21.  They  are  not  defensible 
upon  principle.  It  is  well  settled  that  a  covenant  for  quiet  enjoy- 
ment is  not  broken  by  the  tortious  acts  of  third  persons:  Rawle  on 
Covenants,  sec.  127,  p.  96;  King  v.  Reynolds,  67  Ala.  229;  42  Am.  Rep. 
107;  Playter  v.  Cxinningham,  21  Oal.  229;  Moore  v.  Weber,  71  Pa.  St. 
429;  10  Am.  Rep.  708;  Webb  v.  Alexander.  7  Wend.  281;  but  it  may  be 
broken  by  the  tortious  act  of  the  covenantor  or  by  acts  of  third  per- 
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■ons  In  the  assertion  ot  a  right  or  title  paramount  to  that 
of  such  covenajitor.  If,  after  the  death  of  one  t)ound  by  a 
covenant  for  quiet  enjoyment,  a  breach  la  committed  by  a 
third  person,  for  which  the  covenantor  would  have  been  an- 
swerable had  it  occurred  in  his  lifetime,  his  executor  or  ad- 
ministrator l8  answerable  In  his  official  capacity,  and  1/  his 
lessor  Is  guilty  of  eviction  or  taking  possession  of  property  devised 
to  hla  tenant,  and  such  property  comes  Into  the  possession  of  the  ex- 
ecutor or  administrator,  who  continues  the  possession,  claiming  the 
right  to  do  BO  In  his  official  capacity,  an  action  may  be  sustained 
against  him  officially  to  recover  the  damages  suffered  from  such  evic- 
tion after,  as  well  as  before,  the  death  of  the  lessor:  Wells  v.  TydelU 
10  East.  315;  Williams  v.  Burrell,  1  Com.  B.  402;  Hovey  v.  Newton,  11 
Pick.  421.  But  an  executor  or  administrator  has  no  more  right  by 
virtue  of  his  office  to  evict  a  tenant  or  eject  a  grantee  of  his  dece- 
dent, or  to  In  anywise  interfere  unlawfully  with  the  possession  of 
either,  than  he  has  to  do  a  like  wrong  against  a  person  who  never  had 
any  dealings  with  the  decedent.  In  the  one  case,  as  well  as  In  the 
other,  his  act  Is  a  mere  tort,  no  more  within  the  duties  or  powers  of 
his  office  than  would  be  the  publication  of  a  libel  or  the  commission 
of  an  assault  and  battery  by  the  personal  representative  upon  the 
person  entitled  to  the  benefit  of  the  covenant  made  by  decedent.  Out- 
side of  what  he  may  lawfully  do  by  virtue  of  his  office,  the  personal 
representative  of  the  decedent  should  be  regarded  as  a  third  person 
having  no  relation  to  him,  against  whose  conduct  be  has  not  stipu- 
lated, and  therefore  his  estate  should  not  be  held  answerable  for  any 
unlawful  Interference  by  such  representative  with  the  property  sub- 
ject to  the  decedent's  covenant  The  general  principle  controlling  the 
subject  of  liability  for  tortious  acts  has  thus  been  stated  by  a  well 
known  writer:  "An  executor  or  administrator  cannot  be  sued  in  his 
representative  character  for  his  own  wrongful  act,  committed  so  as 
to  Inflict  Injury  upon  another  while  administering  the  estate.  For,  if 
liable  at  all,  the  act  la  outside  his  official  authority,  and  he  must  be^ 
sued  and  held  responsible  as  an  Individual":  Sohoulor  on  Executors 
and  Administrators,  sec.  385.  This  rule  and  the  reasons  underlying 
It  seem  as  applicable  to  torts  consisting  of  the  eviction  or  ejectment 
by  an  executor  or  administrator  of  a  tenant  or  grantee  of  the  dece- 
dent as  to  any  other  claim  or  tortious  acts. 

Summary.  —The  general  rule  deducible  from  all  the  authorities  upon 
the  subject  is,  that,  strictly  speaking,  an  estate  is  not  answerable  for 
contracts  or  wrongs  of  Its  executor  or  administrator,  and  that  no  ac- 
tion at  law  can  be  sustained  against  him  as  such  on  account  of  any 
contract  made  or  act  done  by  him  after  the  death  of  the  testator 
or  Intestate,  but  that  If  he.  In  Che  discharge  ot  the  duties  of  ><ls 
office  and  within  the  scope  of  his  authority,  procures  services  to  be 
rendered,  materials  to  be  furnished,  or  moneys  to  be  expended  for 
the  benefit  of  tlie  estate  for  which  he  Is  entitled  to  charge  it,  the 
peraoo  to  whom  be  Is  liable  may.  In  some  Instances,  when  otherwise 
without  adequate  remedy,  be  subrogated  to  the  rights  of  the  personal 
representative,  and  proceed  to  compel  payment  directly  from  the 
estate;    and,  perhaps,  even  In  the  case  of  the  commission  of  torts. 
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such  as  the  conversion  of  property  and  the  like,  the  estate  may. 
In  some  jurisdictions,  be  held  answerable  to  the  extent  to  which 
it  retains  the  fruits  of  such  torts.  Whenever  an  action  is  sus- 
tainable at  all,  It  Is  in  the  nature  of  a  quantum  meruit  for 
something  received  and  held  by  the  estate,  and  the  liability  of 
the  estate,  in  whatever  form  it  may  be  asserted,  cannot  extend 
beyond  the  value  of  that  which  it  has  received  and  retained,  and 
the  complainant  will,  under  no  circumstances,  be  granted  relief  which 
is  inequitable  as  against  the  estate  and  the  persons  beneficially  inter- 
ested therein.  There  may,  indeed,  be  instances  in  which  an  estate  may 
be  answerable,  though  it  does  not  retain  the  benefits  of  som-ething 
which  the  executor  or  administrator  has  rightfully  received  in  his 
official  capacity,  as  where  he,  being  authorized  to  maiie  a  sale  of  real 
or  i>ersonal  property  receives  a  bid  therefor,  accompanied  with  a  part 
or  the  whole  of  the  purchase  price,  and  the  sale  is  subsequently  dis- 
approved by  the  court,  or  the  property  is  awarded  to  another  and 
higher  bidder,  in  which  event  the  first  bidder  is  entitled  to  the  return 
of  the  moneys  so  paid  by  him.  We  have  not  seen  any  decision 
determining  whether  in  such  a  case  the  executor  or  administrator  in 
his  official  capacity,  or  otherwise  the  estate,  may  not  be  held  answer- 
able for  such  moneys.  If  it  should  be  embezzled  or  otherwise  mis- 
appropriated by  the  executor  or  administrator,  and  he  should  also  be 
insolvent,  the  question  will  be  presented  whether  the  loss  should 
fall  upon  the  estate  or  upon  the  person  who  thus  dealt  with 
the  personal  representative  within  the  limits  of  his  authority. 
Under  such  circumstances,  we  should  conclude  that  when  the 
moneys  were  so  received  by  the  executor  or  administrator  in  his 
official  capacity,  they  became  the  property  of  the  estate,  and  that 
for  any  embezzlement  or  misappropriation  thereof  the  estate  must 
be  the  loser,  unless  it  can  secure  indemnity  by  some  proceeding 
against  its  representative  or  the  sureties  upon  his  official  bond,  and 
that  if  a  loss  must  be  suffered,  it  should  be  borne  by  the  estate  rather 
than  by  the  person  who  had  thus  bid  for  its  property  and  made  pay- 
ment on  account  thereof. 
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YisAT.iA  &   Tltlare    Railroad  Co.  v.  Hyde. 

[UO  California,  632] 

CORPORATIONS  — ASSESSMENT— I-rlABILITY  OF  PUR- 
CHASEIR  OR  STOCK.— One  purcliasln^  stock  in  a  corporation  an.1 
causing  a  transfer  thereof  to  be  made  to  himself,  and  entered  upon 
Its  books,  becomes  substituted  to  his  vendor,  and  therefore  holds  such 
stock  on  the  same  conditions  and  sul)ject  to  the  same  obligations 
as  such  vendor  held  it  upon  prior  to  the  transfer. 

CORPORATIONS.— A  STOCKHOLDER  TRANSP^DRRINO 
IIIS  STOCK  in  a  corporation  after  the  levyincr  of  an  assessment 
thereon,  without  the  transfer  being  entered  on  tlie  books  of  the  cor- 
poration, remains  liable  for  the  amount  of  such  assessment- 

CORPORATIONS.— IF  STOCK  HAS  BEEN  ISSUED  WITH- 
OUT THE  SUBSCRIPTION  THEREFOR  BEING  PAID  in  full,  and 
is  afterward  transferred,  the  purchaser  becomes  personally  liable 
for  the  amount  of  such  subscription  remaining  unpaid. 

CORPORATIONS.— AN  ACTION  TO  RECOVER  AN  ASSESS- 
MENT UPON  TUB  BALANCE  REMAINING  UNPAID  FOR 
STOCK  issued  bj-  a  corporation  cannot  be  resisted  on  the  ground 
that  the  defendant  did  not  own  the  stock  when  the  lial>ilit.v  was 
Incurred  to  meet  which  the  assessment  was  made,  nor  on  the  ground 
that  the  cori>oration  has  assets  sutlicient  to  meet  all  Its  liabilities. 
The  obligation  of  the  defendant  rests  upon  the  contract  of  subscrip- 
tion. The  propriety  of  making  the  assessmeut  or  otherwl.se  coini)eI- 
llng  the  payment  of  the  subscription  has  been  placed  in  the  discretion 
of  the  board  of  trustees. 

Lamberson  &  Middlecoff,  for  the  appellant. 

Hannah  &  Miller,  for  the  respondent. 

«»*  HARRISON,  J.  The  plaintiff  is  a  corporation  under  the 
laws  of  this  state,  for  the  purpose  of  construcLing  and  operating 
a  railroad  between  the  city  of  Visalia  ^^'^  and  the  town  of 
Tulare,  and  was  incorporated  November  1,  1887,  with  a 
capital  stock  of  one  hundred  thousand  dollars,  di\Tded  into 
one  thousand  sliares  of  one  hundred  dollars  each,  all  of 
which  was  subscribed  for,  and  upon  each  share  of  which 
stock  there  had  been  paid  into  the  corporation  the  sum 
of  fifty  dollars.  On  March  28,  1894,  the  directors  of  the 
corporation  levied  an  assessment  of  ten  dollars  upon  each 
fhare  of  the  capital  stock,  and  in  the  order  levying  the  assessment 
fixed  a  day  on  which  the  stock  would  be  delinquent,  and  also  a 
day  for  the  sale  of  the  delinquent  stock.  After  the  day  6pe<ifiod 
for  declaring  the  stock  delinquent,  and  before  the  sale,  the 
board  of  directors,  by  an  order  in  that  behalf,  elected  to  waive 
and  abandon  further  proceedings  for  the  collection  of  the  asscss- 
ment  by  a  sale  of  the  stock,  and  to  procee<l  by  action  to  recover 
the  amount  that  should  be  delinquent.  XovemWr  20.  1890.  the 
defendant  became  the  owner  of  one  hundred  sharea  of  the  capital 
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etock  which  had  been  originally  suhscribed  for  by  Thomaa 
Oreighton,  and  on  that  day  a  certificate  for  said  one  hundred 
ehares  of  stock  was  issued  to  and  received  by  him,  and  he  was 
then  registered  on  the  books  of  the  plaintiff  as  the  owTier  there- 
of, and  has  since  remained  registered  as  such  stockholder.  The 
present  action  is  brought  to  recover  from  him  the  amount  of 
the  assessment,  by  virtue  of  the  provisions  of  section  349  of 
the  Civil  Code.  The  answer  to  the  complaint  does  not  question 
the  regularity  of  the  steps  taken  in  levying  the  assessment,  or 
in  the  election  of  the  plaintiff  to  proceed  by  action  to  'collect  the 
same,  or  that  the  plaintiff  was  indebted  in  an  amount  greater 
than  the  amount  of  the  assessment;  but  sets  up  as  special  de- 
fenses that,  at  the  time  the  plaintiff  incurred  the  liability  for 
which  he  alleges  the  assessment  was  levied,  he  was  not  a  stock- 
holder; that  prior  to  the  commeu  cement  of  the  action  he  had 
sold,  indorsed,  and  delivered  the  shares  of  stock  to  another  per- 
son; and  that  at  the  time  of  levying  the  assessment  the  plain- 
tiff had  snfficient  property  with  which  to  meet  all  of  its  obliga- 
tions, ®^^  without  levying  an  assessment  therefor.  The  plain- 
tiff had  judgment  and  the  defendant  has  appealed. 

1.  By  purchasing  the  stock  from  Creighton,  and  causing  a 
transfer  thereof  to  himself  to  be  entered  upon  the  books  of  the 
plaintiff,  the  defendant  M^as  substituted  for  Creighton  as  a  stock- 
holder of  the  corporation,  and  thereafter  held  the  shares  on  the 
same  conditions,  and  subject  to  the  same  obligations,  as  did 
Creighton  prior  to  the  transfer:  Morawetz  on  Corporations,  sec. 
159;  Cook  on  Stock  and  Stockholders,  sec.  256;  Hall  v. 
United  States  Ins.  Co.,  5  Gill,  484;  Hartford  etc.  R.  R.  Co. 
V.  Boorman,  12  Conn.  530;  Upton  v.  Hansbrough,  3 
Biss.  417;  Merrimac  Min.  Co,  v.  Bagley,  14  Mich.  501.  In 
the  case  last  cited,  the  court  say:  "The  very  essence  of  a  cor- 
poration consists  in  its  corporate  succession,  which,  in  stock 
companies,  is  kept  up  by  the  substitution  of  one  o\vner  for  an- 
other in  the  proprietorship  of  shares.  If  the  original  stockhold- 
ers stand  under  different  relations  to  the  company  from  their 
assigns,  the  corporation  itself  loses  some  of  its  attributes  by  the 
substitution,  or  else  becomes  introduced  into  more  complicated 
relations.  It  seems  to  be  an  unavoidable  conclusion  that  every 
liability  which  attaches  to  a  stockholder,  as  such,  is  inseparable 
from  the  ownership  of  the  stock."  And  in  Hartford  etc.  R.  R. 
Co.  V.  Boorman,  12  Conn.  530,  it  is  said:  "The  reasons  for  sub- 
jecting the  original  subscribers  to  personal  liability  apply  with 
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equal  force  to  those  who  become  stockholders  by  purchase.  The 
relation  of  stockholder  and  company  exifita.  A  privity  between 
them  is  created." 

The  defendant  did  not  divest  himself  of  this  liability  by  an 
assignment  of  the  certificate  to  another  subsequent  to  the  levy 
of  the  assessment,  especially  as  his  assignee  did  not  procure  a 
transfer  to  himself  upon  the  books  of  the  corporation.  For  the 
purpose  of  ascertaining  those  who  are  liable  to  it  for  the  amount 
of  the  assessment,  the  corporation  can  look  only  to  the  list  of 
stockholdere  as  their  names  are  registered  upon  its  books. 

^^"^  2.  The  liability  of  the  defendant  to  the  creditors  of  the 
corporation  for  his  proportion  of  their  claims  against  the  cor- 
poration, and  his  liability  to  the  corporation  for  the  unpaid 
portion  of  his  subscription,  are  entirely  distinct,  and  rest  upon 
different  principles.  The  stockholder  is  liable  to  a  creditor 
upon  only  such  liabilitieB  as  were  incurred  during  the  time  he 
has  been  a  stockholder,  but  he  is  liable  to  the  corporation  for 
the  unpaid  portion  of  his  subscription,  whenever  the  corpora- 
tion may  choose  to  call  it  in;  and,  while  the  creditor  may  en- 
force his  claim  against  the  corporation,  and  seek  its  entire  satis- 
faction out  of  the  corporate  property,  he  can  recover  from  the 
stockholder  only  his  proportionate  part  of  the  claim.  The  cor- 
poration is  authorized  to  levy  an  assessment  for  the  express  pur- 
pose of  providing  a  fund  with  which  to  meet  its  outstanding 
obligations,  and  it  is  no  defense  to  the  assessment  that  the  de- 
fendant was  not  a  stockholder  at  the  time  the  obligation  was 
contracted  or  the  liability  incurred.  Nor  is  it  any  defense  that 
the  corporation  has  sufficient  property  with  which  to  meet  its 
obligations.  The  liability  of  the  defendant  rests  upon  his  con- 
tract of  subscription,  and  the  propriety  or  necessity  of  requiring 
him  to  pay  it  for  the  purpose  of  meeting  the  corpora.te  liabilities, 
rather  than  to  resort  to  property  in  the  hands  of  the  corporation 
with  which  to  meet  such  liabilities,  has  been  placed  in  the  discro- 
tion  of  the  board  of  diroctore. 

The  judgment  and  order  tire  affirmed. 

Garoutte,  J.,  and  Van  Fleet,  J.,  concurred. 

CORPORATIONS— LI  A  BIIylTY  OF  TRANSFBRBEJS  OF  STOCK. 
A  purchaser  from  the  original  Bnb«crlber  to  stock  Is  substituted  to 
his  obllfiratlons,  as  w«'Il  as  his  rlRhts.  and  belnj?  accepted  by  the  corpo- 
ration as  a  «tockhold<?T  a  privity  Is  estaMlshed  betw**n  th«ni:  Mer- 
rlmac  MIn.  Co.  v.  I>evy,  54  Pa.  St  227;  93  Am.  Dec.  607;  Rell's  Ap- 
p«l.  lin  Pa.  W.  S8:  2  Am.  St.  Rpp.  532,  And  note.  TIm'  awriRuop  «.f 
certiflcatea  of  atock  takes  them  subject  to  all  equities  eocisting  a^aJnst 
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the  assignor:  Young  v.  South  Tredegar  Iron  Co.,  85  Tenn.  189;  4  Am. 
St.  Rep.  752,  and  note.  See,  further,  the  extended  notes  to  West 
Nashville  Planing  Mill  Co.  v.  Nashville  Sav.  Bank,  6  Am.  St  Bep, 
838,  and  Thompson  y.  Reno  Say.  Bank,  3  Am.  St  Rep.  830,  860. 


Kaufman  v.  Shaij:. 

[Ill  California,  16.] 

AMENDMENT  AND  CORRECTION  OF  RECORDS.— Every 
court  of  record  has  the  inherent  right  to  cause  its  acts  and  proceed- 
ings to  be  correctly  set  forth  in  its  records;  and  whenever  it  is 
properly  brought  to  the  knowledge  of  the  court  that  a  record  made 
by  the  clerk  does  not  correctly  show  the  order  or  direction  which  was 
in  fact  made  by  the  court  at  the  time  it  was  given,  the  court  has 
authority  to  correct  its  record  in  accordance  with  the  facts,  but  it  can- 
not, under  the  form  of  an  amendment  of  its  record,  correct  a  Judicial 
error,  or  make  of  record  an  order  or  Judgment  that  was  never  in  fact 
given. 

AMENDMENT  OF  RECORD— CONCLUSIVENESS  OF  AC- 
TION OF  COURT.— A  motion  to  amend  a  minute  entry  must  be  ad- 
dressed to  the  court  in  which  the  entry  is  made,  and  the  amount  and 
kind  of  evidence  requisite  to  satisfy  that  court  as  to  what  was  its 
real  order  must  rest  with  that  court,  its  determination  ui)on  any  con- 
flict of  evidence  concerning  the  order  actually  made  being  conclusive. 

AMETS^DMENT  OF  RECORD  AFTER  TERM.- The  common- 
law  rule  that  a  court  record  can  be  amended  after  the  term,  only 
wlien  there  is  something  in  the  record  to  amend  by,  does  not  extend 
to  minute  entries,  or  orders  of  court  not  forming  a  part  of  the  Judg- 
ment-roll. 

AMENDMENT  OF  RECORDS— TIME.— The  power  of  a  court 
to  amend  its  records  to  make  them  correspond  with  the  facts,  may  be 
exercised  at  any  time. 

AMENDMENT  OF  RECORD— ORDER  OF  DISMISSAL.— If 
an  order  dismissing  an  action  is  entered  by  the  clerk  in  the  minute- 
book  In  connection  with  an  order  sustaining  a  demurrer  without  argu- 
ment, in  the  absence  of  plaintiff  and  of  one  ot  the  codefendants, 
the  court  may  at  any  time,  or  as  late  as  three  years  afterward,  upon 
satisfactory  proof  that  there  has  been  no  order,  in  fact,  made  direct- 
ing a  dismissal  of  the  action,  correct  the  entry,  and  it  may  also  set 
aside  the  Judgment  of  dismissal  art;  any  time  within  six  months  after 
Its  entry.  It  Is  immaterial  that  the  Judgment  was  in  favor  of  the 
moving  party,  or  entered  at  his  request. 

AMENDMENT  OF  JUDGMENT.- It  Is  not  necessary  that  the 
minute  entry  on  the  record  of  the  court  should  have  been  actually 
amended  in  accordance  with  an  order  therefor  before  it  is  available 
upon  motion  to  amend  the  Judgment  resting  on  such  erroneous  entry. 
The  direction  for  amendment  Is,  for  the  purposes  of  such  motion,, 
equivalent  to  actual  amendment 

Garber,  Boalt  &  Bishop,  for  the  appellantB. 
F.  Shay,  for  the  respondent. 

**  HAKRISON,  J.     An  amended  complaint  whs  filed  in  thi» 
«iCtion  May  16,  1890,  to  which  a  demurrer  was  filed  by  the  de- 
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fendanta  Herrlich  and  Hanlon,  May  23d,  and  by  the  defendant 
Davis,  June  4th.  October  10, 1890,  the  demurrer  of  Herrlich  and 
Uanlon  came  on  for  argument,  and  was  sustained  by  the  court, 
and  thereupon  the  clerk  made  the  following  entry  in  his  minutes 
under  the  title  of  the  cause:  "In  tliis  case  the  demurrer  of  the 
defendants,  Julie  Herrlich  and  John  F.  Hanlon,  to  the  second 
amended  complaint  coming  on  regularly  this  day  to  be  heard,  it 
is  by  the  court  ordered,  on  motion  of  counsel  for  said  defend- 
ants, that  said  demurrer  be  and  the  same  is  hereby  sustained.  It 
is  further  ordered  by  the  court  that  this  cause  be  and  the  same 
is  hereby  dismissed."  Thereafter,  on  the  14th  of  March,  1804,  a 
judgment  was  entered  by  the  clerk  in  accordance  \vith  said  *® 
entr)',  dismissing  the  action,  and  in  favor  of  the  defendants  for 
their  costs.  May  4,  1894,  the  defendant  Davis,  in  accordance 
■with  a  previous  notice  to  the  plaintiff  therefor,  moved  the  court 
for  an  order  amending  the  above  minute  entry,  by  striking 
therefrom  the  clause,  *1t  is  further  ordered  by  the  court  that 
this  cause  be  and  the  same  is  hereby  dismissed,"  upon  the  ground 
that  said  entry  upon  the  minutes  was  not  the  order  made  by  the 
court,  and  was  not  authorized  or  directed  to  be  entered  by  the 
court;  and  also  that  the  judgment  be  amended  by  limiting  its 
effect  to  the  defendants  Herrlich  and  Hanlon;  and,  in  support  of 
his  motions,  presented  the  affidavit  of  the  shorthand  reporter  of 
the  court,  setting  forth  what  had  transpired  in  coairt  on  the  day 
the  order  sustaining  the  demurrer  was  made.  After  hearing  the 
motions  and  the  evidence  offered  in  support  thereof,  the  court 
made  an  order  August  20,  1894,  directing  that  the  minutes  be 
amended  by  striking  out  the  words,  "It  is  further  ordered  by  the 
court  that  this  cause  be  and  the  same  is  hereby  dismissed,"  and 
that  the  judgment  entered  on  the  14th  of  March  be  set  aside. 
From  this  order  the  plaintiff  has  appealed. 

Every  court  of  record  has  tlie  inherent  right  and  power  to 
cause  its  acts  and  proceedings  to  be  correctly  set  forth  in  its  rec- 
ords. The  clerk  is  but  an  instniment  and  assistant  of  the  court, 
■whose  duty  it  is  to  make  a  correct  memorial  of  its  ordors  nnl  di- 
rections; and,  whenever  it  is  properly  brought  to  the  knowle  Ige 
of  the  court  that  the  record  made  by  the  clerk  does  not  correctly 
show  the  order  or  direction  -which  was  in  fact  made  by  the  court 
at  the  time  it  was  given,  the  authority  of  the  court  to  cause  its 
reconls  to  be  corrected  in  accordance  with  the  facta  is  un- 
douWcd:  Matter  of  Wright,  134  U.  S.  130;  Balch  v.  Sliaw.  7 
Cush.  282;  Fay  v.  Wenzell,  8  Cush.  816;  Frink  t.  Frink,  43  N". 
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H.  508;  80  Am.  Dec.  189;  Crim  v.  Kessing,  89  Cal.  486;  23  Am. 
St.  Eep.  491.  In  the  exercise  of  this  power,  the  coui-t  is  not, 
however,  authorized  to  do  more  than  to  make  its  records  corres- 
pond to  the  actual  facts,  and  cannot,  under  ^"  the  form  of  an 
amendment  of  its  records,  correct  a  judicial  error,  or  make  of 
record  an  order  or  judgment  that  was  never  in  fact  given:  Egan 
y.  Egan,  90  Cal.  15.  The  power  to  change  its  judgment,  as  well 
as  the  time  within  which  such  change  may  be  made,  depend  upon 
different  principles,  and  it  was  held  in  this  state,  until  a  different 
rule  was  prescribed  by  statute,  that  this  power  could  not  be  ex- 
ercised after  the  adjournment  of  the  term  in  which  the  judgment 
had  been  entered:  Baldwin  v.  Kramer,  2  Cal.  58'2;  Morrison  v. 
Dapman,  3  Cal.  255;  Carpentier  v.  Hart,  5  Cal.  406;  Lattimer  v. 
Eyan,  20  Cal.  628;  Willson  v.  McEvoy,  25  Cal.  169;  Casement  v. 
Ringgold,  28  Cal.  335.  The  history  and  development  of  the  pro- 
cedure in  this  state  upon  this  subject  is  set  forth  in  Brackett  v. 
Banegas,  99  Cal.  623.  In  Branger  v.  Chevalier,  9  Cal.  172,  the 
same  rule  was  applied  to  an  order  revoking  the  settlement  of  a 
statement  on  the  ground  that  by  being  filed  the  statement  had 
become  a  part  of  the  record.  In  De  Castro  v.  Eichardson,  25  Gal. 
49,  the  rule  was  applied  to  an  order  amending  a  previous  order 
granting  time  within  which  to  prepare  a  statement  on  motion 
for  a  new  trial,  but  in  Spanagel  v.  Dellinger,  34  Cal.  476,  the 
court  held  that  it  had  erred  in  making  such  application;  that, 
notwithstanding  the  adjournment  of  the  term  after  judgment 
had  been  entered,  the  court  had  jurisdiction  to  correct  or 
amend  orders  made  in  proceedings  for  a  new  trial,  for  the 
reason  that  such  orders  did  not  form  a  part  of  the  "record'* 
which  had  become  final  by  the  adjournment;  and  in  "Willson  v. 
Cleaveland,  30  Cal.  193,  it  was  held  that  the  adjournment  for 
the  term  did  not  affect  the  jurisdiction  of  the  court  over  its  or- 
ders made  during  that  term,  unless  final  judgment  in  the  case 
had  been  entered.  The  same  question  was  argued  by  counsel  in 
Hegeler  v.  Henckell,  27  Cal.  491,  but,  as  it  did  not  appear  from 
the  record  that  any  order  amending  the  minutes  had  been  made, 
the  point  was  not  passed  upon  by  the  court. 

Whether  the  clerk  has  correctly  recorded  an  order  made  by 
the  court,  or  whether  an  amendment  of  the  **  entry  shall  be 
made  so  that  the  minute  shall  correctly  express  what  was  done 
or  directed,  is  to  be  determined  by  the  court  in  which  the  mo- 
tion is  made;  and  the  evidence  that  may  be  offered  in  support  of 
the  motion  must  be  satisfactory  to  the  judge  of  that  court.  The 
motion  to  correct  a  minute  entry  is  eminently  addressed  to  the 
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court  in  which  the  entry  is  made,  and  its  determination  upon 
any  conflict  of  evidence  concerning  the  order  that  it  had  made 
ia  not  open  to  review.  "The  amount  and  kind  of  evidence  req- 
uisite to  satisfy  that  court  oa  to  what  was  the  real  order  of  the 
court,  and  what  was  the  proper  entry  on  the  docket  or  extended 
record,  must  rest  with  that  court":  Fay  v.  Wenzell,  8  Gush.  315. 
In  acting  upon  the  motion,  the  judge  is  in  the  exercise  of  one 
of  the  functions  of  his  judicial  office,  and  will  not  direct  the 
amendment  unless  the  evidence  is  such  as  will  clearly  satisfy  him 
that  the  entry  does  not  correctly  express  the  order  which  was 
made.  If  the  motion  is  made  upon  the  day  succeeding  the  en- 
try, his  own  memory  of  what  he  had  directed  might  be  sufficient, 
whereas,  if  there  had  been  a  great  lapse  of  time  between  the 
making  of  the  entry  and  the  motion  for  its  amendment,  he 
would  naturally  require  more  exphcit  evidence  that  the  entry 
was  incorrect:  See  Porter  v.  Vaughan,  22  Vt  269. 

The  court  is  not  precluded  from  correcting  the  entry  merely 
because  the  "record"  does  not  show  that  it  is  itself  incorrect. 
The  rule  at  common  law,  that  the  record  can  be  amended  only 
when  there  is  something  in  the  record  to  amend  by,  was  applied 
when  it  was  sought  to  amend  a  judgment  at  a  term  of  the  court 
subsequent  to  that  in  which  it  had  been  signed  and  enrolled, 
but  it  has  no  application  to  the  amendment  of  matters  that  do 
not  form  a  part  of  the  judgment-roll  or  "record."  Until  the 
entry  of  the  judgment  the  record  was  in  the  breast  of  the  court. 
Afterward  it  was  in  the  roll.  It  was  only  the  "record"  thus  made 
up  whioh  imported  absolute  verity.  "The  making  up  of  the 
judgment-roll  is  the  equivalent,  under  our  practice,  of  the  entry 
of  record  *^  at  common  law":  De  Castro  v.  Kichardson,  25  Cal. 
49.  So  long  as  the  matters  remained  "in  paper,"  that  is,  before 
the  record  had  been  enrolled  on  parchment,  it  was  not  a  matter 
of  record,  but  was  subject  to  amendment  upon  mere  suggestion: 
1  Tidd's  Practice,  697,  711.  Mere  entries  in  the  minutes  of  the 
court  are  not,  properly  speaking,  matters  of  record:  Weed  ▼. 
Weed,  25  Conn.  344.  They  become  so  only  by  being  incorpo- 
rated into  bills  of  exception,  and  thus  made  a  part  of  the  judg- 
ment-roll. In  Spanagel  v.  Dellinger,  34  Cal.  476,  the  original 
entry  in  the  minutes  of  the  court  gave  the  appellant  time  within 
which  to  prepare  a  "statement  on  appeal/*  and  after  the  ad- 
journment of  the  term  the  court  directed  en  amendment  of  the 
entry  by  causing  it  to  read  a  "statement  on  motion  for  a  new 
trial.**  There  was  no  record  or  minute  entry  that  such  an  order 
had  been  made,  and  the  amendment  was  allowed  upon  a  ahowing 


Jan.  1896.]  Kaufman  v.  Shain.  143 

by  the  affidavit  of  the  attorney  that  su'ch  was  the  order  that  had 
been  made.  In  Grim  v.  Kessing,  89  Cal.  486,  23  Am.  St.  Kep. 
491,  an  ord'er,  of  which  there  was  no  entry  in  the  minutes,  was 
made  and  entered  nunc  pro  tunc  upon  "proofs  to  the  satisfaction 
of  the  court."  In  Eousset  v.  Boyle,  45  Cal.  64,  after  the  judg- 
ment had  been  affirmed  by  the  supreme  court,  it  was  amended  in 
matter  of  substance,  upon  a  showing  of  matters  outside  of  the 
record  that  it  did  not  conform  to  the  judgment  which  had  been 
in  fact  rendered.  In  Weed  v.  Weed,  25  Conn.  344,  it  is  said: 
*1t  is  often  the  case  that  the  court  announces  in  open  court  the 
decision  wMdh  it  has  made,  without  furnishing  the  clerk  with 
any  writing  upon  the  subject.  Were  the  latter  to  make  a  mis- 
take in  entering  up  the  judgment,  the  injured  party  would  be 
remediless,  unless  the  mistake  could  be  corrected  upon  the  testi- 
mony of  the  judge  who  made  the  decision,  and  the  counsel  and 
others  who  were  present  and  heard  it  announced."  In  Frink  v. 
Frink,  43  N.  H.  508,  80  Am.  Dec.  189,  the  court  said:  "We 
think  it  clear  upon  the  authorities  that  the  court  may  make  such 
amendments  upon  any  competent  legal  evidence,  that  they  are 
the  proper  judges  as  to  the  ^*  amount  and  kind  of  evi- 
dence requisite  in  each  case  to  satisfy  them  what  was  the  real 
order  of  the  court  or  actual  proceeding  before  it;  what  was  the 
proper  entry  to  be  made  upon  the  docket,  and  how  the  record 
should  be  extended":  See,  also,  Gillett  v.  Booth,  95  111.  183; 
Bank  v.  Seymour,  14  Johns.  219;  Hunt  v.  Wallis,  6  Paige,  375. 

This  power  of  a  court  to  amend  its  records  so  that  they  may 
correspond  with  the  fact,  and  correctly  express  what  was  done  by 
the  court,  may  be  exercised  at  any  time:  Crim  v.  Kessing,  89 
Cal.  486;  23  Am.  St.  Eep.  491;  Egan  v.  Egan,  90  Cal.  15;  Frink 
V.  Frink,  43  K  H.  508;  80  Am.  Dec.  189;  Balch  v.  Shaw,  7 
Cush.  282;  Fay  v.  Wenzell,  8  Cush.  315;  Hart  v.  Eeynolds,  3 
Cow.  42,  note.  "No  laipse  of  time  will  divest  the  court  of  its 
power  or  absolve  it  from  its  duty  to  supply  deficiencies  in  the 
records  of  its  own  proceedings  where  justice  and  the  truth  of 
the  case  require  it":  Lewis  v.  Ross,  37  Me.  230;  59  Am.  Dec.  49. 
In  Cradock  v.  Radford,  4  Mod.  371,  the  court  ordered  the  roll 
to  be  brought  in  and  amended  twenty  years  after  the  judgment 
had  been  signed.  In  Frink  v.  Frink,  43  N.  H.  508,  80  Am.  Dec. 
189,  the  amendment  was  allowed  after  a  lapse  of  twelve  years, 
and  in  Balch  v.  Shaw,  7  Cush.  282,  a  still  longer  time  had  inter- 
vened between  the  entry  and  the  amendment.  In  Crim  v.  Kes- 
sing, 89  Cal.  486,  23  Am.  St.  Rep.  491,  the  court  in  January  or- 
dered a  nunc  pro  tunc  order  to  be   made,  as  of   the  previous 


144  Kaufman  v.  Shain.  [Cal. 

March,  prior  to  the  trial  of  the  cause.  In  Rousset  v.  Boyle,  45 
Cal.  64,  the  court  permitted  the  amendment  several  years  after 
the  entry  of  the  judgment,  and  after  it  had  been  affirmed  in  the 
supreme  court. 

In  view  of  the  foregoing  principles,  the  order  of  the  superior 
court  must  be  affirmed.  From  the  affidavit  of  the  shorthand  re- 
porter, it  appeared  that  when  the  demurrer  was  called  for  ar- 
gument there  was  no  appearance  on  behalf  of  the  plaintiff,  and 
that  the  demurrer  was  sustained  on  the  motion  of  the  attorney 
for  the  demurring  party  without  argument,  and  that  when,  upon 
the  direction  of  the  court  that  the  demurrer  be  sustained,  the 
attorney  asked  for  judgment,  the  court  replied:  "The  demurrer 
is  sustained.  I  have  n't  allowed  any  *^  amendment.  If  you 
desire  it,  let  judgment  be  entered  dismissing  the  action.  I  say 
that  must  follow  as  a  matter  of  course;  but  I  simply  sustain  the 
demurrer  here." 

It  may  be  conceded  that  the  remarks  of  the  court  are  not  en- 
tirely free  from  ambiguity,  but,  for  the  purpose  of  resolving 
this  ambiguity  and  determining  what  order  was  then  made,  the 
court  was  justified  in  holding  that  the  final  statement,  "I  simply 
sustain  the  deiiuirrer  here,"  was  to  be  taken  as  qualif}iug  the 
prior  announcement  to  the  attorney  that  judgment  would  be 
entered  dismissing  the  action,  if  he  desired  it,  and  as  declaring 
to  him  that  before  such  order  would  be  entered  some  additional 
motion  must  be  made  by  him.  In  addition  to  this  affidavit,  there 
was  before  the  judge  at  the  hearing  of  the  present  motion  the 
calendar  and  note-book  kept  by  him,  upon  which  was  the  follow- 
ing entry  written  by  him:  "Kaufman  v.  Shain  et  al.  Demurrer 
of  J.  F.  Hanlon  and  Julie  Herrlich  to  second  amended  com- 
plaint. Demurrer  sustained.  Action  dismissed,  if  counsel  are 
present."  Through  the  words  "if  counsel  are  present,"  a  pencil 
mark  had  been  drawn,  but  it  did  not  appear  when  or  by  whom  it 
was  drawn.  I'here  was  another  demurrer  to  the  complaint  in 
behalf  of  other  defendants  pending  before  the  court,  and  none 
of  the  counsel  for  either  the  plaintiff  or  any  other  party  to  the 
action  wa«  present.  This  showing  on  behalf  of  the  respondent 
was  sufficient  to  sustain  a  finding  by  the  judge  that  there  had 
been  no  order  made  by  him  directing  a  dismissal  of  the  action, 
and  to  authorize  the  minutee  to  be  corrected  accordingly.  The 
plaintiff  presented  no  evidence  contravening  the  above  showing, 
and  intro<hiced  only  the  minute  entry  itself  and  the  judgment- 
roll  containing  the  judgment  saibcequently  entered  thereon. 

That  portion  of  the  order  setting  aside  the  judgment  must 
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also  be  affirmed.  Such  an  order  necessarily  followed  the  order 
amending  the  minute  entry.  The  objection  upon  the  ground  of 
lapse  of  time  has  no  application,  for  the  reason  that  the  motion 
to  amend,  as  ^^  well  as  the  order  amending  the  judgment,  were 
made  within  less  than  six  months  after  the  judgment  was  en- 
tered. It  was  not  necessary  that  the  minute  entry  should  have 
been  actually  amended  in  accordance  with  the  order  therefor  be- 
fore it  was  available  upon  the  motion  to  amend  the  judgment. 
The  direction  for  its  amendment  was,  for  the  purpose  of  that 
motion,  equivalent  to  its  actual  amendment.  Upon  the  amend- 
ment of  the  minute  entry,  the  premises  upon  which  the  judg- 
ment rested,  and  which  were  recited  therein,  fell,  and  as  it  ap- 
peared to  the  court  that  a  judgment  had  been  entered  by  the 
clerk  without  any  direction  therefor,  the  court  was  authorized  to 
set  it  aside  at  any  time  within  six  months  after  its  entry,  even 
upon  its  own  motion,  and  without  any  request  therefor. 
Whether  the  judgment  had  been  entered  at  the  request  of  the 
respondent  or  not  was  immaterial.  If  the  clerk  had  no  author- 
ity to  enter  it,  it  could  not  be  binding  upon  him,  even  though  it 
purported  to  be  a  judgment  in  his  favor;  and  he  was  not  pre- 
cluded from  seeking  to  have  it  set  aside  even  if  it  had  been  en- 
tered at  his  request. 
The  order  is  affirmed. 

Van  Fleet,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 

COURTS— AMENDMENT  OF  RECORDS.— There  can  be  no  doubt 
of  the  geueiwl  power  of  a  court  to  amend  its  records  or  its  process  so 
as  to  make  them  conform  to  the  truth:  Dewey  v.  Peeler,  161  Mas?. 
135;  42  Am.  St.  Rep.  399,  and  note. 

COURTS— AMENDMENT  OF  RECORDS  AFTER  TERM.— The 
court  may  amend  its  record  so  as  to  make  it  conform  to  the  truth, 
even  after  the  term  tias  expired:  Crew  v.  McCafferty,  124  Pa.  St.  200; 
10  Am.  St.  Rep.  578,  and  note;  Gibson  v.  Chouteau,  45  Mo.  171;  100 
Am.  Dec.  366,  and  note;  Hogue  T.  Corblt,  156  111.  640;  47  Am.  St. 
Rep.  232,  and  note. 
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Lewis   v.   Tebby. 

[Ill  CAUrORMA,  39.] 

BAJ.ES— WARRANTY— LIABILITY  TO  THIRD  PERSON.-Tf 
a  tradesmaD  sells,  or  furnishes  for  use,  an  article  actually  unsound 
and  dangerous,  but  which  he  believes  to  be  safe,  and  warrants  accord- 
ingly, he  is  not  liable  for  Injuries,  resulting  from  its  defective  or 
unsafe  condition,  to  a  person  who  is  neither  a  party  to  the  contract 
witii  him  nor  one  for  whose  benefit  the  contract  was  made. 

8A.IJBS— WARRANTY— KNOWN  DEFECT— LIABILITY  TO 
THIRD  PERSON.— If  a  tradesman  sells  or  furnishes  an  article,  rep- 
resenting it  to  be  safe  for  the  uses  it  is  designed  to  serve,  when  he 
knows  it  to  be  dangerous  because  of  concealed  defects,  he  commits 
a  wrong.  Independent  of  his  contract,  and  renders  himself  liable  to 
another  person,  without  notice  of  such  defects,  for  any  injury 
which  may  be  reasonably  contemplated  as  liliely  to  result,  and  which 
does'in  fact  result,  therefrom  to  that  person,  or  to  any  other  without 
notice  and  who  Is  not  himself  in  fault. 

SALES— WARRANTY— KNOWN  DEFECTS.-Although  a  fold- 
ing bed  is  not  ordinarily  a  dangerous  Instrumentality,  this  fact  does 
not  relieve  the  vendor  from  liability  for  injury  to  a  third  person, 
if  such  vendor,  in  making  the  sale,  represents  the  bed  to  be  safe, 
knowing  it  to  be  really  unsafe  for  the  purposes  for  which  it  is 
intended  to  be  used. 

SALES— WARRANTY— KNOWN  DEFECT— NEGLIGENOB>- 
PROXIMATE  CAUSE.— To  render  the  purchaser  of  an  unsafe  and 
defective  article,  represented  by  the  seller  to  be  safe,  the  culpable 
Intervening  cause  relieving  the  vendor  from  liability  for  injury  to  a 
third  person,  the  purchaser  must  actually  know  of  the  defect  in  the 
article  purchased. 

H.  A.  Clement  and  Clement,  Cannon,  Kline  &  Stradley,  for 
the  appellant 

G.  B.  Lawrence,  for  the  respondent. 

*•  BEITT,  C.  It  ifl  alleged  in  the  complaint  in  this  case, 
among  other  things,  that  defendants  were  engaged  as  copartners 
in  the  business  of  selling  household  furniture,  and  that  among 
the  wares  dealt  in  by  them  were  certain  folding  beds,  which 
were  represented  and  warranted  by  defendants  to  their  customers 
and  the  public  to  be  safe  for  use;  that  defendants,  in  the  course 
of  said  business,  sold  and  delivered  one  of  said  beds  to  a  Mr.  Ap- 
person  and  his  wife,  and  expressly  represented  and  warranted  to 
them  that  such  bed  was  so  constructed  that  it  would  stand  up- 
right against  the  wall,  and  when  wanted  for  use  its  front  could, 
with  little  effort,  be  lowered  to  a  horizontal  position  by  means  of 
hinges  at  the  bottom;  that  a  solid  piece  of  iron,  inclosed  in  the 
framework  at  the  back  of  the  bed,  acted  as  a  balance  to  the  front 
part  while  being  lowered,  and  rendered  it  easy  to  raise  or  lower 
the  same  with  perfect  safety;  that  as  soon  as  the  front  part  was 
lowered  the  legs  of  the  same  would  automatically  descend  and  §•• 
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curely  locik  themselYes,  so  that  tlie  outer  end  of  the  hed  •vrould 
be  firmly  supported  in  its  horizontal  position  upon  its  said  legs. 
It  is  further  alleged  that  there  was  an  inherent  and  latent  defect 
in  said  bed  so  that  the  said  legs  would  sometimes  fail  to  adjust 
and  secure  themselves,  with  the  result  that  if  any  weight  should 
be  placed  on  the  bed  the  heavy  uprig'ht  frame  would  be  precipi- 
tated with  such  force  upon  the  lowered  portion  of  the  bed  aa 
to  crush,  wound,  and  even  kill  anyone  reclining  thereon,  and 
that  such  defect  rendered  the  bed  dangerous  to  all  who  might  use 
it.  That  defendants,  with  full  knowledge  of  such,  defect  and  of 
such  danger,  sold  the  bed  to  the  Appersons  without  warning 
them  thereof,  and  assured  them  that  it  was  perfectly  safe.  That 
plaintiff  rented  a  room  from  the  Appersons,  and  on  the  day  the 
bed  was  purchased  from  defendants  by  them  it  was  placed  in 
such  room  for  plaintiff  to  sleep  on.  That  a  few  days  ***  later 
the  plaintiff,  being  about  to  retire  for  the  night,  opened  and  let 
down  the  bed,  and,  the  legs  i'hereof  being  apparently  secure,  she, 
in  the  course  of  her  preparations  for  retiring,  leaned  with  her 
left  arm  upon  the  side  of  the  bed;  and  while  she  was  in  this  atti- 
tude the  heavy  upright  framework  of  the  bed  fell  forward  and 
doAvnward  upon  the  horizontal  part  and  upon  the  plaintiff, 
breaking  her  arm  and  otherwise  injuring  her,  to  her  dam^age, 
etc.  A  demurrer  to  this  complaint,  on  the  ground  that  it  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action,  was  sus- 
tained, and  judgment  passed  for  defendants. 

The  complaint  is  faulty  in  not  stating  directly  that  the  fall 
of  the  bed  was  caused  by  the  latent  defect  described,  but  as  the 
argument  of  the  parties  has  proceeded  on  the  theory  that  such  was 
the  fact  we  may  join  in  that  assumption:  Schubert  v.  J.  R. 
Clark  Co.,  49  Minn.  335;  32  Am.  St.  Rep.  559.  "We  agree  that 
the  action  cannot  be  sustained  on  the  ground  of  any  privity  of 
contract  between  plaintiff  and  defendants,  for  there  was  none.  If 
a  tradesman  sells  or  furnishes  for  use  an  article  actually  unsound 
and  dangerous,  but  which  he  believes  to  be  safe  and  warrants  ac- 
cordingly, he  is  not  liable  for  injuries  resulting  from  its  defective 
or  unsafe  condition  to  a  person  who  was  neither  a  party  to  the 
contract  with  him,  nor  one  for  whose  benefit  the  contract  was 
made:  Coughtry  v.  Globe  Woolen  Co.,  56  N.  Y.  124;  15  Am.  Rep. 
387;  Heizer  v.  Kingsland  Mfg.  Co.,  110  Mo.  605;  33  Am.  St. 
Rep.  482;  Winterbottom  v.  Wright,  10  Mees.  &  W.  109,  the  lead- 
ing case;  Shearman  and  Redfield  on  Negligence,  sec.  116;  1  Be- 
Ten  on  Negligence,  60,  et  seq.  But  when  the  seller,  as  in  the 
case  made  by  the  complaint  before  us,  represents  the  article  to 
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be  safe  for  the  uses  it  was  designed  to  serve,  when  he  knows  it  to 
be  dangerous  because  of  concealed  defects,  he  commits  a  wrong 
independent  of  his  contract,  and  brings  himself  within  the  op- 
eration of  a  principle  of  the  law  of  torts.  "It  is  well  settled  that 
a  man  who  delivers  an  article,  which  he  knows  to  be  dangerous 
**  or  noxious,  to  another  person,  without  notice  of  its  nature 
end  qualities,  is  liable  for  any  injury  which  may  be  reasonably 
contemplated  as  likely  to  result,  and  which  does  in  fact  result 
therefrom,  to  that  person  or  any  other  who  is  not  himself  in 
fault":  Wellington  v.  Downer  etc.  Oil  Co.,  104  Mass.  64,  per 
Gray,  J;  Schubert  v.  J.  R.  Clark  Co.,  49  Minn.  335;  32  Am.  St. 
Rep.  559;  Elkins  v.  McKean,  79  Pa.  St.  493;  Shearman  and  Red- 
field  on  Negligence,  sec.  117;  see  Civ.  Code,  sees.  43,  1708.  The 
liability  of  the  willful  wrongdoer  in  like  instances  is  recognized 
in  several  cases  dted  in  support  of  the  judgment:  Longroeid  v. 
Holliday,  6  Ex.  765;  Heizer  v.  Kingsland  Mfg.  Co.,  110  Mo.  605; 
33  Am.  St.  Rep.  482. 

The  fact  insisted  upon  by  respondent  that  a  bed  is  not  ordi- 
narily a  dangerous  instrumentality  is  of  no  moment  in  this  case; 
if  mere  nonfeasance  or  perhaps  misfeasance  were  the  extent  of 
the  wrong  charged  against  defendants  that  consideration  would 
be  important:  Thomas  v.  Winchester,  6  N.  Y.  397;  57  Am.  Dec. 
455;  but  the  fact  that  such  articles  are  in  general  not  dangerous 
•would  seem  to  enhance  the  wrong  of  representing  one  to  be  safe 
for  use  when  known  to  be  really  unsafe,  for  the  danger  is  thus 
rendered  more  insidious. 

Nor  is  the  further  point  that  the  chain  of  causation  implicat- 
ing defendants  in  the  injury  was  broken  by  the  intervention  of 
the  Appersons  as  the  persons  who  furnished  the  bed  immediately 
to  the  plaintiff,  available  to  defendants  on  this  appeal.  To  have 
that  effect  it  must  appear  that  the  Appersons  knew  of  the  defect 
in  the  structure  of  the  bed,  and  so  were  a  culpable  intervening 
cause,  and  this  does  not  appear  on  the  face  of  the  complaint: 
Pastene  t.  Adams,  49  Cal.  87;  1  Beven  on  Negligence,  76.  The 
judgment  should  be  reversed,  with  instructions  to  the  court  be- 
low to  overrule  the  demurrer. 

Haynee,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  *•  judg- 
ment is  reversed,  -with  instructions  to  the  court  below  to  overrule 
the  domuxrer.  Harrison,  J.,  Qaroutte,  J.,  Van  Fleet,  J. 

Hearing  in  Bank  denied. 
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NEGLIGENCE— LIABILITY  OF  VENDEE  OF  DEFECTIVE  AR- 
TICLE TO  THIRD  PERSONS.— One  who  makes  and  sells  a  piece  of 
machinery  is  not  liable  to  persons  other  than  the  vendee  for  injuries 
■caused  by  its  breakage,  unless  such  machinery  is  of  an  inherently 
^ngerous  character,  and  he  has  failed  to  make  known  its  true  nature, 
or  unless  he  sold  it  knowing  it  to  be  defective  without  informing  the 
vendee  of  the  defect:  Heizer  v.  Kingsland  etc.  Mfg.  Co.,  110  Mo.  605; 
ZS  Am.  St.  Rop.  482,  and  note.  See,  also,  the  extended  note  to  Devlin 
<v.  Smith,  42  Am.  Rep.  815. 


McGowAN  V.  McDonald. 

(Ill  California,  57.  ] 

CORPORATIONS  —  CONSTITUTIONAL  LAW  —  LIABILITY 
OF  STOCKHOLDERS.— If  a  constitutional  provision,  and  legislation 
necessary  to  carry  it  into  effect,  make  each  stockholder  in  a  corpo- 
ration individually  and  personally  liable  for  his  proportion  of  all  its 
debts  and  liabilities,  a  subsequent  statute,  in  so  far  as  it  attempts 
to  exempt  corporations  formed  under  it  from  such  liability,  is  obnox- 
ious to  the  constitution  and  of  no  effect. 

CONSTITUTIONAL  LAW— STATUTES  VOID  IN  PART.— An 
lndei>endent  unconstitutional  section  of  a  statute  exempting  the 
stockholders  in  a  corporation  from  personal  liability,  not  entering 
into  the  general  object  and  purpose  of  tlie  act  under  which  the  corpo- 
ration is  formed,  and  which  may  be  stricken  out  without  prejudice 
to  the  other  portions  of  the  statute,  does  not  defeat  such  other  por- 
tions, or  affect  the  validity  of  corporations  organized  and  formed 
under  such  act. 

CONSTITUTIONAL  LA  W-<30RP0RATI0NS— OBLIGATION 
OF  CONTRACTS.— Under  a  constitutional  provision  that  all  general 
And  special  laws  for  the  formation  of  corporations  may  be  altered  or 
repealed,  the  legislature  has  power  to  change  the  law  relating  to 
the  liability  of  stockholders  without  impairing  the  obligation  of 
contracts,  although  in  so  doing  obligations  are  imposed  upon  stock- 
holders for  which  they  were  not  liable  when  they  became  such. 

CORPORATIONS— LIABILITY  OF  STOCKHOLDERS.— The 
provisions  of  section  287  of  the  Civil  Code  of  California,  stipulating 
that  no  corporation  formed  or  existing  before  such  "codm"  took  effect 
should  be  affected  by  such  provisions,  unless  the  corporutlon  should 
elect  to  continue  its  existence  thereunder,  relates  to  the  formation 
and  existence  of  the  corporation  and  not  to  the  liability  »f  its  stock- 
holders. They  remain  personally  liable  in  any  case,  u«ider  consti- 
tutional provisions  imposing  such  liability. 

CORPORATIONS  —  SAVINGS  BANKS  —  LIAB\  LITY  OF 
STOCKHOLDERS.— If  constitutional  provisions  impose  lersonal  lia- 
bility upon  stockholders  in  all  corporations  for  corporate  debts,  the 
legislature  cannot  exempt  stockholders  In  savings  banka  from  such 
liability. 

CORPORATIONS  —  EVIDENCE  —  REFRESHING  MEMORY 
FROM  PASS-BOOK.— Under  a  statute  providing  that  "a  Tvitness  is 
Allowed  to  refresh  his  memory  respecting  a  fact  by  anything;  written 
■by  himself  or  under  his  direction  at  the  time  when  the  fact  oixjurred," 
a  wftness  may  refresh  his  memory  from  a  banlr-book  in  w^^ich  en- 
tries of  his  deposits  and  drafts  were  made  or  verified  in  his  pi  ?sence. 

CORPORATIONS— EVIDENCE— PASS-BOOKS  OF  DEPOSI- 
TORS  In  a  bank  are  admissible  in  evidence  in  an  aetion  against  its 
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stockholders  to  enforce  their  personal  liability  for  the  balance  due  as 
shown  by  such  books. 

CORPORATIONS-LIABILITY  OF  STOOKHOLDERS-EJVI- 
DBNOE.— The  liability  of  a  stockholder  In  a  corporation  for  its  debts 
Is  primary;  and  any  evidence  competent  and  sufficient  to  show  the 
liability  of  the  corporation  Is  competent  to  show  that  of  the  stock- 
hoTder. 

CORPORATIONS— SUSPENSION  OF  BANK— INTEIREST  ON 
DEPOSITS  DETAINED.— If  a  pass-book  Is  balanced  and  the  bank 
then  suspends  business,  refusing  to  pay  its  depositors,  it  thereafter 
detains  money  received  to  their  use  and  is  liable  for  Interest  thereon. 

CORPORATIONS  —  STOCKHOLDERS  —  ADMISSION  BY 
PLEADINGS.- If  an  allegation  in  a  complaint  alleges  that  defend- 
ant is  the  owner  of  certain  shares  of  Btock.  in  a  corporation,  his  fail- 
ure to  deny  such  allegation  constitutes  an  admission  that  he  Is  such 
stockholder. 

Dunn  &  McPike,  Rosenbaum  &  Sheline,  and  Sawyer  &  Bur- 
nett, for  the  appellants. 

E.  Johnson,  for  the  respondent. 

•*  BELCHER,  C.  This  action  was  brought  to  recover  from 
the  defendants,  as  stockholders  of  the  Pacific  Bank,  their  re- 
spective proportions  of  certain  debts  and  liabilities  of  the  bank, 
alleged  to  have  been  due  and  owing  to  depositors  therein,  and  ta 
have  been  assigned  to  the  plaintiff. 

The  court  below  gave  judgment  for  the  plaintiff  as  prayed  for, 
from  which  and  from  an  order  denying  a  new  trial  the  defend- 
ants appeal. 

It  appears  from  the  record  that  the  Pacific  Bank  was  incor- 
porated in  February,  1863,  by  the  name  of  the  "Pacific  Accumu- 
lation Loan  Company,"  and  with  a  capital  stock  of  five  million 
dollars,  divided  into  fifty  thousand  shares  of  the  par  value  of  one 
hundred  dollars  each,  under  the  provisions  of  an  act  of  the  leg- 
islature of  this  state,  entitled  "An  act  to  provide  for  the  forma- 
tion of  corporations  for  the  accumulation  and  "*  investment  of 
funds  and  savings,"  passed  April  11,  18G2:  Stats.  18G2,  p.  199. 
By  this  act  corporations  organized  under  it  were  authorized  "to 
loan  and  invest  the  funds  of  the  corporation,  to  receive  deposits 
of  money,  and  to  loan  and  invest  the  same," 

In  March,  1866,  an  act  was  passed  by  the  legislature,  entitled 
"An  act  to  authorize  the  Pacific  Accumulation  I^oan  Company 
to  change  its  name"  (Stats.  1865-66,  p.  620),  and  thereafter,  in 
April  of  that  year,  and  in  accordance  with  the  provisions  of  the 
said  act,  the  corporation  changed  its  name  to  that  of  Pacific 
Bank. 

In  February,  1872,  an  act  was  passed  by  the  legislature  amend- 
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ing  the  act  of  April  11,  1863  (Stats.  1871-73,  p.  133),  and  under 
and  in  pursuance  of  its  provisions  such  proceedings  were  taken 
by  the  stockholders  of  the  said  corporation  that  the  capital  stock 
thereof  was  reduced  to  the  sum  of  one  million  dollars,  and  its 
shares  to  the  number  of  ten  thousand,  which  said  capital  stock 
had  theretofore  been  subscribed  and  paid  up,  and  thereafter  re- 
mained as  the  capital  stock  of  the  said  corporation. 

The  Pacific  Bank  never  elected  to  continue  its  existence  un- 
der the  provisions  of  the  Civil  Code,  which  took  effect  January 
1,  1873,  but  continued  to  do  business  as  a  bank  under  the  act  of 
April  11,  1863,  and  subsequent  acts  amendatory  thereof  and  sup- 
plementary thereto,  until  June  33,  1893,  when,  being  insolvent, 
it  closed  its  doors  and  suspended  all  business. 

1.  At  common  law,  no  individual  liability  was  imposed  upon 
the  members  of  a  corporation,  but  article  IV  of  the  constitution 
of  1849  contained  the  following  provisions: 

"Sec.  33.  Dues  from  corporations  shall  be  secured  by  such  in- 
dividual liability  of  the  corporators  and  other  means  as  may  be 
prescribed  by  law." 

"Sec.  36.  Each  stockholder  of  a  corporation  or  joint  stock  as- 
sociation shall  be  individually  and  personally  liable  for  his  pro- 
portion 0^  all  its  debts  and  liabilities." 

On  the  23d  of  April,  1850,  "An  act  concerning  corporations" 
was  passed  by  the  legislature,  which  provided  ^^  in  section  33: 
"Each  stockholder  of  any  corporation  shall  be  individually  and 
personally  liable  for  a  portion  of  all  its  debts  and  liabilities,  pro- 
portioned to  the  amount  of  stock  owned  by  him";  Stats.  1850,  p. 
344. 

In  1853  an  act  "to  provide  for  the  formation  of  corporations 
for  certain  purposes"  was  passed,  which  provided  in  section  16: 
"Each  stockholder  shall  be  individually  and  personally  Liable  for 
his  proportion  of  all  the  debts  and  liabilities  of  the  company  con- 
tracted or  incurred  during  the  time  that  he  was  a  stockholder, 
for  the  recovery  of  which  joint  or  several  actions  may  be  insti- 
tuted and  prosecuted." 

In  French  v.  Teschemacher,  24  Cal.  518,  it  was  held  that  sec- 
tion 36  of  the  constitution,  above  quoted,  was  not  self-exe«uting, 
and  that  legislation  was  necessary  to  give  it  effect.  It  was  also 
held  that  neither  of  the  statutory  provisions  above  quoted  was 
sufficient  of  itself  to  impose  a  liability,  "yet,  although  neither  by 
itself  affords  a  perfect  rule,  the  two  combined  contain  what  is 
omitted  in  the  thirty-sixth  section  of  the  constitution,  and  ii 
needed  to  give  it  a  practical  operation." 
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Section  322  of  the  Civil  Code  contains  very  full  and  complete 
provisions  as  to  the  liability  of  the  stockholders  of  all  corpora- 
tions formed  or  doing  business  in  this  state  for  debts  incurred 
while  they  were  such  stockholders,  and  as  to  the  method  of  en- 
forcing such  liability. 

And  section  3  of  article  XII  of  the  constitution  of  1879  pro- 
vides: "Each  stockholder  of  a  corporation,  or  joint  stock  asso- 
ciation, shall  be  individually  and  personally  liable  for  such  pro- 
portion of  all  its  debts  and  liabilities  contracted  or  incurred  dur- 
ing the  time  he  was  a  stockholder,  as  the  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of  the  subscribed  capital 
stock,  or  shares  of  the  corporation  or  association." 

Appellants  contend  that  they  are  not  liable  to  the  plaintiff  in 
this  case  for  any  portion  of  the  debts  of  the  corporation,  for  the 
reason:  1.  That  by  terms  of  the  statute,  under  which  the  Pacific 
Accumulation  Loan  Company  was  organized,  the  stockholders  of 
the  corporation  **  were  expressly  exempted  from  such  liability; 
and  2.  That  as  the  Pacific  Bank  never  elected  to  continue  its  ex- 
istence under  the  provisions  of  the  Civil  Code,  the  corporation 
was  not  affected  by  the  provisions  of  the  code  in  regard  to  corpo- 
rations, and  hence  no  liability  was  thereby  imposed  upon  ap- 
pellants. 

The  provision  of  the  act  of  April  11,  1862,  relied  upon  in 
support  of  the  first  point,  is  as  follows: 

"Sec.  27.  Corporations  formed  under  this  act,  and  the  mem- 
bers and  stockholders  thereof,  shall  not  be  subject  to  the  condi- 
tions and  liabilities  contained  in,  and  shall  be  exempt  from,  the 
operation  of  an  act  concerning  corporations,  passed  April  22,  A. 
D.  1850." 

But  if  by  this  section  it  was  intended  to  declare  that  the  stock- 
holders of  a  corporation,  formed  under  the  provisions  of  the  act, 
should  not  be  individually  and  personally  liable  for  any  portion 
of  its  debts  and  liabilities,  then  the  section  was  in  plain  conflict 
with  section  30,  article  IV,  of  the  constitution  of  1849,  and  must 
he  held  to  have  had  no  validity  or  effect.  For,  as  said  in  French 
V.  Tcschemacher,  24  Cal.  518:  "The  individual  liability  of  tlie 
stockholder  is  a  constituent  element  in  the  artificial  life  of  a  cor- 
poration, made  so  by  the  author  of  its  creation,  and  that  life  can 
no  more  exist  under  the  constitution  without  the  element  than 
a  natural  person  can  exist  when  deprived  of  an  element  made  in- 
dispensable to  his  existence  by  the  laws  of  nature.  Hence  an  act 
of  the  legislature,  authorizing  the  formation  of  corpnmtions, 
without  Attaching   to   the   corporators  an   individual   liability. 
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would  be  as  obnoxious  to  the  constitution  as  would  be  the  cre- 
ation of  a  corporation  by  special  act." 

If,  however,  this  be  so,  it  is  claimed  that  the  whole  act  was 
rendered  unconstitutional,  and  hence  that  the  bank  never  had 
any  corporate  existence.  But  this  does  not  follow.  In  People  v. 
Hill,  7  Cal.  103,  it  was  said:  "That  if  some  of  the  provisions  of 
the  bill  are  unconstitutional,  this  will  not  vitiate  the  whole  act, 
unless  they  enter  so  entirely  into  the  scope  and  design  of  the  law 
that  it  would  be  impossible  to  maintain  it  without  such  ®^  ob- 
noxious provisions."  And  in  Robinson  v.  Bidwell,  22  Cal.  379, 
it  was  held  that  where  a  provision  of  a  statute  is  of  such  a  nature 
and  has  such  a  connection  with  the  other  parts  as  to  be  essential 
to  the  law,  its  unconstitutionality  vitiates  the  whole  enactment. 
But  if  an  independent  provision,  not  in  its  nature  and  connec- 
tions essential  to  the  law,  be  unconstitutional,  it  may  be  treated 
as  a  nullity,  leaving  the  rest  of  the  enactment  to  stand  as  valid: 
See  also,  French  v.  Teschemacher,  24  Cal.  518,  and  Ex  parte 
Frazer,  54  Cal.  94,  where  the  same  doctrine  is  announced. 

It  is  quite  evident  that  the  section  of  the  act  in  question  was 
an  independent  provision  which  did  not  enter  into  the  general 
object  and  purpose  of  the  act,  and  which  might  be  stricken  out 
without  prejudice  to  the  other  portions  thereof.  It  therefore  did 
not  vitiate  the  other  portions  of  the  act  or  affect  the  validity  of 
corporations  formed  under  its  provisions. 

The  provision  of  the  Civil  Code  relied  upon  in  support  of  the 
second  point  is  as  follows: 

"Sec.  288.  No  corporation  formed  or  existing  before  12  o'clock 
noon  of  the  day  upon  which  this  code  takes  effect,  is  affected  by 
the  provisions  of  part  4  of  division  1  of  this  code,  unless  such 
corporation  elects  to  continue  its  existence  under  it,  as  provided 
in  section  287;  but  the  laws  under  which  such  corporations  were 
formed  and  exist  are  applicable  to  all  such  corporations,  and 
are  repealed  subject  to  the  provisions  of  this  section." 

By  the  constitution  of  1849  each  stockholder  of  a  corporation 
was  made  personally  liable  for  his  proportion  of  all  of  its  debts 
and  liabilities,  but  to  enforce  such  liability  legislation  was  nec- 
essary. It  was  not,  however,  necessary  that  every  act  providing 
for  the  formation  of  corporations  should  also  provide  for  the 
liability  of  their  stockholders.  A  general  law  making  such  pro- 
visions would  have  subserved  all  the  purposes  required.  And 
while  the  liability  of  the  stockholder  was  a  constituent  element 
in  the  life  of  the  corporation,  and  necessary  to  its  existence,  it 
was  still  only  a  burden  imposed  *®  on  the  stockholder,  and  had 
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otherwise  nothing  to  do  with  the  formation  or  existence  of  the 
corporation. 

In  Market  Street  Ey.  Co.  t.  Hellman,  109  Cal.  571,  it  was  held 
that  the  provisions  of  the  Civil  Code  relating  to  corporations 
which  do  not  affect,  and  were  not  applicable  to,  such  corpora- 
tions as  were  formed  before  the  code  took  effect  and  had  not 
elected  to  continue  their  existence  under  it,  were  such  only  as 
related  to  the  formation  and  existence  of  the  corporations.  Un- 
der this  rule,  we  think  it  must  be  held  that  section  322  of  that 
code  applies  to  the  stockholders  of  corporations  formed  or  doing 
business  in  this  state  before  or  after  the  adoption  of  the  codes. 
Besides,  our  present  constitution  imposes  the  same  liability,  for, 
as  said  in  Bidwell  v.  Babcock,  87  Cal.  32,  section  322  of  the 
Civil  Code  and  section  3  of  article  12  of  the  constitution  have 
"substantially  the  same  meaning  and  effect.*' 

It  is  objected,  however,  that  if  the  provisions  of  the  code  and 
constitution  are  applicable  they  impose  obligations  upon  appel- 
lants for  which  they  were  not  liable  when  they  became  stock- 
holders, and  are  in  conflict  with  that  provision  of  the  constitu- 
tion of  the  United  States  which  inhibits  the  states  from  passing 
laws  impairing  the  obligation  of  contracts,  and  are  therefore  as 
to  them  unconstitutional  and  oif  no  effect. 

The  answer  to  this  objection  is  that  the  constitution  of  1849 
provided:  "Corporations  may  be  formed  under  general  laws,  but 
ghall  not  be  created  by  special  act,  except  for  municipal  purposes. 
All  general  laws  and  special  acts  passed  pursuant  to  this  section 
may  be  altered  from  time  to  time,  or  repealed:  Const.,  art  4, 
see.  31. 

Under  the  authority  thus  conferred,  both  the  legislature  and 
the  people  had  power  to  change  the  law  in  regard  to  the  liability 
of  stockholders,  without  violating  any  provision  of  the  constitu- 
tion of  the  United  States. 

In  In  the  Matter  of  Empire  City  Bank,  18  N.  Y.  199,  a  sim- 
ilar question  arose.  That  was  a  proceeding  to  enforce  a  personal 
liability  of  stockholders  for  the  debts  ®^  of  the  bank  under  an 
act  passed  after  the  bank  was  incorporated.  The  court,  by  Denio, 
J.,  said:  "The  statute  under  which  the  proceedings  were  had 
was  challenged  as  being  a  violation  of  the  constitution  of  the 
United  States  and  of  this  state.  By  the  federal  constitution  no 
itate  can  rightfully  enact  a  law  impairing  the  obligation  of  con- 
tracts. It  is  argued  that,  by  the  general  banking  law,  the  associa- 
tions  which  it  authorizes  are  alone  responsible  for  its  contracts, 
the  shareholdera  being  wholly  exempt  from  liability,  and  it  is 
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insisted  that  this  is  in  the  nature  of  a  contract  between  the  state 
and  the  shareholders,  and  that  the  constitutional  guaranty  of  the 
integrity  of  contracts,  in  the  national  constitution,  would  be  illu- 
Bory  if  the  state  could,  by  changing  its  constitution,  subvert  all 
existing  engagements;  and  hence  that  the  guaranty  applies  as 
■well  to  state  constitutions  as  to  other  state  laws.  Without  deny- 
ing or  affirming  the  soundness  of  these  positions,  it  is  enough  to 
say  that  the  general  banking  law  expressly  reserves  to  the  legis- 
lature the  power  to  alter  or  repeal  it,  so  that  any  changes,  which 
it  or  the  people  think  proper  to  make,  are  fully  authorized  by  the 
provisions  of  ithe  supposed  contract  itself."  See,  also,  the  fol- 
lowing cases,  which  are  to  the  same  effect:  In  the  Matter  of  Lee 
etc.  Bank,  21  N.  Y.  9;  In  the  Matter  of  Reciprocity  Bank,  22  N. 
Y.  9;  Sleeper  v.  Goodwin,  67  Wis.  577;  Tomlinson  v.  Jessup,  15 
Wall.  454;  Meadow  Dam  Co.  v.  Gray,  30  Me.  551. 

It  is  also  objected  t3iat  the  Pacific  Bank  was  originally  organ- 
ized for  the  purpose  of  doing  business  as  a  savings  bank,  and 
that  the  stockholders  of  such  a  bank  cannot  be  held  liable  for  its 
debts.  But  the  provisions  of  the  constitution  of  1849  applied  to 
the  stockholders  of  all  corporations,  without  regard  to  the  char- 
acter of  the  business  to  be  transacted,  and  the  same  is  true  of  the 
constitution  of  1879.  It  is  npt,  therefore,  within  the  power  of 
the  legislature  or  the  courts  to  declare  any  such  exemption  as 
tihat  here  claimed:  And  see  Mitchell  v.  Beckman,  64  Gal.  117, 
and  Kennedy  v.  Savings  Bank,  «»  iqi  Cal.  495,  40  Am.  St.  Rep. 
69,  where  liability  for  deposits  in  savings  banks  was  enforced. 
If,  however,  the  law  were  as  it  is  interpreted  by  appellants,  the 
objection  could  not  be  sustained,  for  the  reason  that  it  is  alleged 
in  the  complaint,  and  not  denied  by  the  answer,  that  at  all  the 
times  mentioned  therein  (within  two  years  prior  to  the  com- 
mencement of  the  action)  "said  bank  was  receiving  deposits  and 
doing  a  general  banking  business."  And  it  was  proved  that 
since  1886  the  bank  had  been  advertising  itself  as  a  commercial 
bank  by  a  printed  statement  on  the  front  page  of  its  by-laws, 
that  it  is  "the  oldest  chartered  commercial  bank  in  California." 

2.  Appellants  contend  that  the  court  committed  several  errors 
of  law  in  its  rulings  upon  the  admission  of  evidence  offered  to 
establish  the  indebtedness  of  the  Pacific  Bank  to  the  assignors  of 
the  plaintiff. 

There  are  three  such  assignors,  and  each  had  a  bank-book. 
The  left-hand  page  of  these  books  showed  the  date  and  amount 
of  each  deposit,  and  the  right-hand  x>age  showed  the  amount  of 
each  check  paid  by  the  bank,  the  number  of   checks  returned. 
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and  the  balance  remaining  due  and  unpaid  to  the  depositor  on 
each  occasion  when  the  balances  were  struck.  The  last  balance! 
were  entered  on  the  twenty-second  day  of  June,  1893,  and  the 
amounts  shown  thereby  to  be  then  due  to  the  depositors  were 
the  same  as  those  alleged  in  the  complaint.  It  was  proved  that 
all  the  entries  on  the  left-hand  page  were  made  by  the  teller  of 
the  bank  -when  the  moneys  were  deposited  and  in  the  presence 
of  the  depositor,  and  were  correct,  and  that  all  the  entries  on  the 
right-hand  page  were  made  by  a  clerk  of  the  bank  when  the 
books  were  handed  in  by  the  depositors  from  time  to  time  to  be 
balanced.  It  was  also  proved  by  each  of  the  three  depositors  that 
when  he  received  back  his  book  he  verified  the  entries  made  by 
comparing  them  with  his  own  accounts,  and  in  every  instance 
found  them  correct;  and  each  one,  therefore,  testified  that  he 
knew  of  his  own  knowledge  that  ®®  the  balance  shown  by  the 
book  was  the  correct  amount  due  him.  Neither  of  the  witnesses 
could,  however,  state  the  amount  of  his  deposits  or  of  his  drafts, 
or  the  balance  due,  without  refreshing  his  memory  by  look-ing  at 
his  bank-book,  and  this,  against  the  objection  of  defendants, 
be  was  permitted  to  do.  The  books  were  also  offered,  and, 
against  the  objection  of  defendants,  admitted  in  evidence  to 
prove  the  same  facts. 

Section  2047  of  the  Code  of  Civil  Procedure  provides:  "A  wit- 
ness is  allowed  to  refresh  his  memory  respecting  a  fact  by  any- 
thing written  by  himself  or  under  his  direction  at  the  time  when 
the  fact  ocourred,  or  immediately  thereafter,  or  at  any  other 
time  when  the  fact  was  fresh  in  his  memory  and  he  knew  that 
the  same  was  correctly  stated  in  the  writing." 

It  is  claimed  tliat  this  section  did  not  authorize  the  witnesses 
to  refresh  their  memories  by  looking  at  the  books,  but  we  think 
it  did.  The  entries  of  his  deposits  were  admittedly  made  in  the 
presence  of  the  witness  and  under  his  direction,  and  he  know  at 
the  time  that  they  were  correct.  There  can  be  no  question,  there- 
fore, that  as  to  them  he  could  refresh  his  memory  from  the  book. 
And  the  entrie.?  of  the  amounts  drawn  out  were  clearly  made  un- 
der the  direction  of  the  witness,  for  he  handed  in  his  book  to 
have  such  entries  made  and  the  balance  struck;  and  when  the 
book  was  returned  to  him  he  checked  it  up  from  his  own  Ixioks 
and  know  that  the  balance  stated  was  correct.  This  was  at  a  time 
when  the  matter  was  fresh  in  his  memory  and  when  he  knew  that 
the  same  was  correctly  stated.  In  our  opinion,  therefore,  the 
case  cnvnrf  fairly  within  the  rule  declared  by  the  code,  and  there 
was  no  error  in  the  ruling  complained  oi. 


Jan.  1896.  McGowan  v.  McDonald.  157 

It  is  also  claimed  that  the  pass-books  were  not  admissible  in 
evidence  against  the  defendants,  and  in  support  of  this  position 
Neilson  v.  Crawford,  53  Cal.  248,  is  cited. 

It  is  well  settled  by  numerous  decisions  of  this  court  that  by 
the  constitution  and  statutes  of  this  state  the  ''**  stockholders  of 
a  corporation  organized  therein  are  made  personally  liable  for 
their  respective  proportions  of  all  its  debts  and  liabilities  con- 
tracted while  they  are  such  stockholders.  Such  liability  arises 
when  the  debt  is  incurred,  and  is  primary  and  not  secondary.  In 
a  suit  against  a  stockholder  to  enforce  his  liability,  the  first  fact 
to  be  established  is  the  indebtedness  of  the  corporation,  and, 
when  that  is  established,  the  liability  of  the  stockholder  result* 
as  a  necessary  sequence.  It  would  seem,  therefore,  that  any  evi- 
dence which  is  competent  and  sufficient  to  show  the  liability  -of 
the  corporation  must  be  competent  and  sufficient  to  show  the 
liability  of  the  stockholder. 

In  Borland  v.  Haven,  37  Fed.  Eep.  394,  a  case  decided  by  the 
United  States  circuit  court  for  CaHfornia,  Sawyer,  judge,  the 
question  arose  as  to  the  admissibility  and  effect  of  evidence  in  a 
case  like  this,  and  on  page  414  it  was  said,  "that  any  evidence 
that  is  competent  to  establish  the  liability,  as  against  the  corpo- 
ration, must  be  competent  to  establish  the  liability  of  the  stock- 
holders, for  the  liability  of  the  corporation  being  established,  the 
liability  of  the  stockholder  for  his  share  follows  as  an  inevitable 
legal  consequence  by  the  express  terms  of  the  constitution  and 
statute," 

The  case  of  Neilson  v.  Crawford,  52  Cal.  248,  relied  on  by  ap- 
pellants, was  an  action  to  enforce  the  liability  of  the  defendants 
for  their  portion  of  the  indebtedness  of  a  corporation  of  which 
they  were  stockholders.  At  the  trial,  to  prove  such  indebtedness, 
the  plaintiff  offered  in  evidence  the  books  of  the  corporation — • 
its  ledger,  journal,  book  of  resolutions  and  transfers.  It  was  held 
on  appeal  that  while  in  an  action  against  the  corporation  for  the 
recovery  of  a  debt  its  books  of  account,  showing  the  existence  of 
the  indebtedness  alleged,  would  be  admissible,  because  they  are 
the  admissions  of  the  corporation  entered  by  its  servants,  still 
they  were  inadmissible  in  an  action  against  the  stockholders. 
And  the  court  said:  "If  an  admission  of  indebtedness,  made  by  a 
corporation,  be  evidence  of  indebtedness  in  an  action  '^^  against 
a  stockholder,  it  is  not  perceived  why  a  similar  admission  made 
by  a  stockholder  should  not  be  evidence  in  an  action  brought 
against  the  corporation,  nor  why  an  estoppel  against  the  corpo- 
ration— ^for  instance,  a  judgment  rendered — should  not  equally 
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estop  a  stockholder  to  deny  the  fact  of  indebtedness  in  an  ac- 
tion brought  agaiiist  him  to  enforce  his  proportionate  liability." 

That  case  is  not  in  point  here,  for  the  reason  that  in  this  case 
the  books  of  the  bank  were  not  offered,  and  the  objection  urged 
is  only  to  the  admissibility  of  the  pass-books  of  depositors.  But 
the  pass-books  were  the  books  of  the  depositors  and  not  of  the 
bank.  They  showed  the  indebtedness  of  the  bank  as  certificates 
of  deposit  would  have  shown  it  Now  suppose  the  assignors  of 
plaintiff  had  held  certificates  of  deposit,  instead  of  pass-books, 
can  there  be  any  doubt  that  they  would  have  been  admissible? 
We  think  not. 

Besides  in  Kennedy  y.  California  Sav.  Bank,  97  Cal.  93,  33 
Am.  St  Rep.  163,  it  was  held  that  the  legal  effect  of  the  condi- 
tion prescribed  by  section  3  of  article  12  of  the  constitution  of 
this  state,  regulating  the  individual  liability  of  stockholders  for 
debts  contracted  and  liabilities  incurred  by  the  corporation,  is 
that  a  corporation  when  created  becomes  the  agent  of  its  stock- 
holders to  make  such  contracts  and  incur  such  liabilities  as  are 
authorized  by  law  and  its  articles  of  incorporation,  and  the  con- 
tracts which  it  thus  makes  bind  the  stockholders  to  the  extent 
named.  If  this  be  so,  then  the  rule  that  the  admissions  of  an 
agent,  which  are  made  while  in  the  performance  of  his  duty  and 
are  a  part  of  the  res  gestae,  may  be  proved  against  the  principal, 
must  be  applicable  here.  And  see  Mitchell  v.  Beckman,  64  Cal. 
117,  where  it  was  held  that  there  was  no  error  in  admitting  in 
evidence  a  judgment  against  the  corporation  for  the  purpose  of 
establishing  its  indebtedness  and  the  liability  therefor  of  its 
stockholders. 

We  conclude,  therefore,  that  the  court  below  did  not  err  in 
admitting  the  pass-books  in  evidence. 

^  3.  Some  of  the  appellants  object  to  the  allowance  of  inter- 
est against  them  from  the  time  of  the  suspension  of  the  bank. 
But,  as  before  stated,  the  pass-books  were  balanced  and  the  ac- 
counts stated  on  the  day  before  the  suspension.  Section  1917  of 
the  Civil  Code  provides  that  interest  is  payable  on  all  moneys 
"due  on  any  settlement  of  accounts,  from  the  day  on  which  the 
balance  is  ascertained,  and  on  moneys  received  to  the  use  of  an- 
other and  detained  from  him.*'  Ordinarily,  of  course,  interest 
is  not  payable  on  the  amount  found  due  when  a  pass-book  is  bal- 
anced. But  when  a  bank  suspends  business  and  refuses  to  pay 
iti  depositors,  it  thereafter  clearly  detains  moneys  which  it  re- 
ceived to  their  use,  and,  under  the  provisions  of  the  code,  muit 
be  held  liable  for  interest  thereon. 


Jan.  1896.]  McGowan  v.  McDonald.  159 

4.  The  point  is  made  that  the  evidence  does  not  show  that  ap- 
pellant Wood  was  a  stockholder  when  the  deposits  were  made. 
But  the  complaint  alleges  that  Wood  was  the  owner  of  two  hun- 
dred and  twelve  shares  of  stock  of  the  bank  at  all  the  times  men- 
tioned therein,  and  this  allegation  is  not  denied  in  his  answer. 
His  ownership  of  the  stock  was  therefore  admitted,  and  no  evi- 
dence as  to  it  was  required. 

The  other  points  discussed  by  counsel  do  not  require  special 
notice. 

The  judgment  and  order  appealed  from  should  be  aflarmed. 

Searls,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
end  order  appealed  from  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J, 

Hearing  in  Bank  denied. 

CORPORATIONS— ALTERING  LIABILITY  OP  STOCKHOLD- 
ERS.—Stockholders  of  corporations  are  personally  liable  to  corpora- 
tion creditors  only  by  virtue  of  express  provision  of  the  statute,  there 
being  no  privity  of  contract  between  them;  and  the  repeal  of  such  a 
statute  does  not  impair  the  obligation  of  any  contract:  Coffin  v.  Rich, 
45  Me.  507;  71  Am.  Dec.  559. 

CORPORATIONS— NATURE  OF  STOCKHOLDER'S  LIABILITY 
TO  CREDITORS.— In  very  many  cases  it  has  been  held  that  the  lia- 
bility of  a  stockholder  for  the  debts  of  a  corporation  is  primary  and 
original,  and  not  that  of  a  guarantor  or  surety,  under  statutes  or 
charters  making  the  stockholder  liable  "at  all  times"  for  "all  debts 
due"  by  the  corporation:  Extended  note  to  Freeland  v.  McCuUough, 
43  Am.  Dec.  700.  See  especially  on  this  subject  the  extensive  note 
to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  846. 

STATUTES  VOID  IN  PART.— A  statute  may  be  partly  unconstitu- 
tional without  being  wholly  void:  Durkin  v.  Kingston  Coal  Co.,  171 
Pa.  St.  193;  50  Am.  St.  Rep.  801,  and  note. 

WITNESSES— REFRESHING  MEMORY  OF.— A  witness  may  use 
a  memorandum  to  refresh  his  memory:  Holladay  v.  Marsh,  3  Wend. 
142;  20  Am.  Dec.  678.  A  witness  testifying  as  to  facts  whereof  he 
had  made  a  memorandum  at  the  time  of  their  occurrence  may  refer 
thereto  for  the  purpose  of  refreshing  his  memory:  Riordon  v.  Davis, 
9  La.  239;  29  Am.  Dec.  442;  Henderson  v.  Ilsley,  11  Smedes  &  M.  9; 
49  Am.  Dec.  41.  See,  also,  the  extended  notes  to  State  v.  Bacon,  98 
Am.  Dec  619-623,  and  Ackler  t.  Hickman,  85  Am.  Rep.  56,  57. 
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[Ill  Caufokma,  165.] 

HOMESTEADS  ON  PUBLTC  LANDS-EXEMPTIONS.— Land 
claimed  as  a  homestead  Is  not  subject  to  execution  for  any  debt  con- 
tracted by  the  claimant  prior  to  issuance  of  patent  for  the  land,  so 
long  as  the  title  remains  vested  In  the  patentee. 

HOMESTEADS  —  DIVESTITURE  OF  EXEMPTIONS  —  RE- 
CONVEYANCE.—Tlie  character  and  exemptions  which  attach  to  a 
homestead  in  public  lands  do  not  revive  on  a  subsequent  repurchase 
by  the  original  hulder  by  whom  it  has  been  sold.  After  such  repur- 
chase It  is  liable  for  his  debts  contracted  before  he  made  the  original 
sale. 

HOMESTEADS— DIVESTITURE  OF  EXEMPTION— RECON- 
VEYANCE—EXECUTION  CREDITOR  AS  BONA  FIDE  PUR- 
CHASER.- An  execution  creditor  who  purchases  land  bona  fide  and 
for  value  at  execution  sale  against  a  homestead  claimant  upon  a  levy 
made  after  the  latter  has  conveyed  the  land,  and  its  reconveyance  to 
him,  is  protected  against  every  secret  trust  arising  from  such  convey- 
ance by  the  homestead  claimant  without  consideration  to  protect  rils 
title  against  his  creditors.  In  such  case  the  execution  creditor  is  pro- 
tected against  latent  equities  of  which  he  has  no  notice,  although  he 
Is  In  position  to  defeat  the  transfer  made  by  the  homestead  claimant. 

HOMESTEADS— DIVESTITURE  OF  EXEMPTIONS.— SUB- 
SEQUENT PURCHASERS  of  land  from  a  homestead  claimant,  after 
the  rights  of  a  bona  fide  purchaser  at  execution  sale  against  him 
have  attached,  cannot  defeat  the  title  of  the  execution  purchaser 
by  proof  of  a  latent  equity  in  favor  of  the  homestead  claimant,  of 
which  such  purchaser  had  no  notice. 

E.  W.  Hendrick  and  J.  W.  Murphy,  for  the  appellant 

Daney  &  Wright,  for  the  respondents. 

***'■  HENSHAW,  J.  Appeals  from  the  judgment  and  from 
the  order  denying  a  new  trial.  The  action  was  to  quiet  title  to 
one  hundred  and  sixty  acres  of  land.  The  fa<;ts  of  the  case  are 
as  follows: 

One  Neil,  from  whom  both  plaintiff  and  defendants  deraign 
title,  entered  the  land  in  controversy  under  the  United  Stateg 
homestead  laws,  and  thereafter,  pursuant  to  the  statute,  com- 
muted and  paid  for  the  land,  receiving  a  patent  therefor,  which, 
by  way  of  preamble  and  recital,  declared  that,  "Whereas,  George 
Neil,  of  San  Diego  county,  California,  has  deposited  in  the  gen- 
eral land-office  of  the  United  States  a  certificate  of  the  register 
of  the  land-office  at  IjOS  Angeles,  California,  whereby  it  appears 
that  full  payment  has  been  made  by  the  said  George  Neil,  ac- 
cording to  the  provisions  of  the  act  of  *"*  Congress  of  the  24th 
of  April,  1820,  entitled  *An  act  making  further  provisions  for  the 
tale  of  the  public  lands,*  and  the  acts  supplemental  thereto,  for*' 
the  land  (describing  it),  "which  said  tract  has  been  purchased  by 
the  said  George  Neil,"  etc 
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Upon  March  18,  1893,  Neil,  by  deed  of  grant  duly  recorded, 
conveyed  the  land  to  Mrs.  A.  L.  Treanor.  Upon  the  fifth  day 
of  May  following,  Mrs.  Treanor,  by  like  deed  of  grant,  also  duly 
recorded,  reconyeyed  the  same  property  to  Neil.  Upon  May 
10th,  five  days  after,  a  deficiency  judgment  was  docketed  against 
Neil,  and  in  favor  of  this  plaintiff.  The  land  in  controversy  was 
then  subjected  to  levy,  and,  on  the  fifteenth  day  of  June,  1893, 
was  sold  at  public  auction,  and  purchased  by  this  plaintiff. 
Thereafter,  upon  the  twenty-third  day  of  November,  1893, 
Neil  executed  his  deed  of  grant  to  the  same  land  to  one  Pauly, 
to  whose  title  these  defendants  afterward  succeeded. 

For  the  reasons  hereafter  given,  we  consider  it  unnecessary  to 
pass  upon  the  question  whether,  by  his  commutation,  the  char- 
acter of  the  title  Neil  received  from  the  government  was  that  in- 
uring under  a  homestead,  or  that  attaching  to  a  pre-emption  pat- 
ent. For  the  purposes  of  this  consideration,  it  will  be  assumed 
(though  not  decided)  that  Neil  took  the  land  as  a  government 
homestead. 

So  taking,  the  land  was  not  liable  for  any  debt  of  Neil  con- 
tracted prior  to  the  issuance  of  the  patent:  Eev.  Stats.  1878,  sec. 
2296.  The  deficiency  judgment  of  plaintiff  against  Neil  was  for 
such  a  pre-existing  debt. 

Neil's  deed  to  Mrs.  Treanor  was,  upon  the  face  of  the  recorded 
instrument,  a  conveyance  of  all  his  interest  in  the  property,  and, 
when  he  subsequently  acquired  title  from  her  by  deed  of  grant, 
he  took  the  land  divested  of  its  homestead  exemptions.  The  pat- 
entee sells  his  land.  It  is  protected  in  the  hands  of  the  pur- 
chaser from  any  debt  of  the  grantor  which  could  not  have  been 
enforced  against  it  while  the  title  remained  in  him;  and  this  is 
i«»  all  that  the  case  of  Russell  v.  Lowth,  21  Minn.  167,  18  Am. 
Bep.  390,  decided  upon  the  matter.  But,  as  with  a  state  home- 
stead, so  with  a  federal;  its  character  and  exemptions  do  not  re- 
vive on  a  subsequent  repurchase  by  the  original  holder  by  whom 
it  has  been  sold:  Hebert  v.  Mayer,  42  La.  Ann.  839. 

But  to  overcome  the  effect  of  the  deeds  from  Neil  to  Treanor, 
and  from  Treanor  to  Neil,  defendants  were  permitted,  over  ob- 
jections and  exceptions,  to  call  Mrs.  Treanor,  who  testified  that 
Neil,  who  was  sick,  sent  for  her,  and  said  to  her:  "My  creditors 
are. pushing  me  pretty  hard.  Would  you  object  to  having  my 
property  put  in  your  name,  so  that  it  will  be  beyond  the  reach 
of  my  creditors?"  Mrs.  Treanor  consented,  the  deed  was  made 
under  these  circumstances  vrithout  consideration,  and  the  prop- 
erty thereafter  in  like  manner  reconveyed  by  her  to  him. 

AM.  St.  Rip.,  You  LIL  —  U 
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PlaintifTs  claim  was  for  a  debt  due  prior  to  the  issuance  of  the 
patent  The  land  was,  therefore,  not  liable  for  it,  and  plaintiff 
was  not  one  of  Neil's  creditors  who  could  hare  been  injuhousl/ 
affected  by  the  transfer. 

Upon  the  other  hand,  these  transactions  originated  and  were 
executed  in  fraud.  Plaintiff  had  no  knowledge  of  the  secret 
trust  She  bought  at  the  execution  sale  in  good  faith  and  for 
value,  upon  the  security  of  the  title  which  stood  in  Neil,  and 
which,  by  the  record,  was  freed  from  homestead  exemptions. 
Under  these  circumstances,  is  she  protected  against  the  effect  of 
this  private  agreement? 

I  think  she  should  be  and  is.  It  is  true  she  was  not  one  of 
those  creditors  who  could  complain  of  the  original  fraud  and 
cause  the  conveyance  to  Mrs.  Treanor  to  be  set  aside.  Never- 
theless, she  was  a  bona  fide  purchaser  for  value  and  without  no- 
tice at  the  execution  sale,  and  her  rights  are  the  same  as  those 
which  would  have  attached  to  an  innocent  third  person  buying 
under  like  circumstances.  She  is  protected  against  latent 
equities  of  which  she  had  no  notice:  Riley  v.  Martinelli,  97  Cal. 
575;  33  Am.  St  Rep.  209. 

^''^  The  defendants,  deriving  their  title  from  Neil  after  the 
rights  of  plaintiff  as  purchaser  had  accrued,  occupy  no  better  po- 
sition than  would  he.  Where  he  would  be  estopped,  so  are  they; 
and  what  binds  him  concludes  them. 

The  fact  that  plaintiff  was  not  one  of  those  whose  injury  was 
intended  by  the  original  fraud  would  not  be  a  reason  for  per- 
mitting Neil  to  prove  it  against  her,  if  in  fact  ahe  had  innocently 
suffered  by  reason  of  it,  and  if  Neil  could  not  prove  it  neither 
could  those  claiming  under  him. 

If  the  transfers  had  been  made  with  the  understanding  that 
they  were  designed  merely  to  effect  an  apparent  destruction  of 
the  homestead  character  of  the  land,  no  one  would  assert  that 
Neil  could  prove  this  fact  against  one  who  had  changed  his  sit- 
uation under  a  belief  in  the  bona  fides  of  the  matter.  Yet  this 
is  the  precise  result  which,  if  not  intended,  necessarily  followed 
the  fraud  of  Neil  and  Mrs.  Treanor.  Neil  held  out  to  the  world 
that  he  had  purcliased  the  land  under  circumstances  which,  by 
operation  of  law,  freed  it  from  its  homestead  exemptions.  An  in- 
nocent third  person  dealing  with  this  property  relied  upon  these 
circumstancee,  and  bought  the  property  after  a  levy  and  sale 
which  were  legal  except  for  this  secret  and  fraudulent  transac- 
tion. Neil  cannot,  nor  can  those  claiming  under  him,  defeat 
the  title  thua  obtained  by  proof  of  any  such  'latent  equity.^ 
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The  admission  of  the  evidence  of  Mrs.  Treanor  was  thus  error 
for  which  the  order  denying  a  new  trial  must  be  reversed  and 
the  cause  remanded.    So  ordered. 

McFarland,  J.,  and  Temple,  J.,  concurred. 

PUBLIC  LANDS— HOMEBTBAD  ENTRY— WHEN  SUBJECT  TO 
EXECUTION.— Lands  entered  under  the  United  States  homestead 
laws  are  liable  to  the  satisfaction  of  debts  contracted  by  the  home- 
stead claimant  between  the  date  of  the  final  certificate  of  entry  and 
the  date  of  the  patent:  Struby-Estabrool£  Mercantile  Co.  v.  Davis,  18 
Col.  03;  86  Am.  St.  Rep.  266.  In  Faull  v.  Cooke,  19  Or.  455,  20  Am.  St. 
Rep.  836,  it  was  held  that  a  homestead  in  public  lauds,  claimed  aud 
perfected  under  the  United  States  statute,  is  exempt  from  liability  for 
debts  contracted  prior  to  the  issuing  of  the  ];>atent  therefor. 
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PUBLIC  LANDS— TIMBER  CLAIMS,  DEVISABILITT  OF.— 
An  owner  of  a  timber  claim  upon  public  land  has  no  devisable  inter- 
est therein  before  a  patent  issues,  and  upon  his  death  before  he  has 
complied  with  all  the  conditions  necessary  to  obtain  a  patent,  his 
heirs  may  comply  with  the  remaining  conditions,  and  upon  obtain- 
ing a  patent,  they  talie  the  land  in  equal  shares  as  direct  grantees  of 
the  government,  and  not  by  inheritance,  regardless  of  the  proportions 
in  which  they  would  have  talten  under  the  law  of  succession  of  the 
state. 

W.  H.  C.  Ecker,  and  Hayes  &  Ward,  for  the  appellant. 

J.  E.  Wadham,  and  F.  W.  Stearns,  for  the  respondent. 

loa  TEMPLE,  J.  Action  to  quiet  title  to  forty  acres  of  land 
in  San  Diego  county.  The  land  was  entered  as  a  timber  culture 
claim  in  November,  1879,  by  David  ^®^  Cooper,  plaintiff's  fa- 
ther. David  Cooper  died  testate  in  July,  1881,  leaving  his  widow 
sole  beneficiary  of  his  will  and  expressly  excluding  plaintiff  from 
any  share  of  his  estate.  The  property  was  duly  distributed  to 
the  widow.  In  1892  a  patent  was  issued  by  the  United  States 
conveying  the  land  in  terms  to  the  heirs  of  David  Cooper,  de- 
ceased. In  1891,  before  the  issuance  of  the  patent,  the  widow, 
who  was  the  sole  devisee  of  David  Cooper  and  the  sole  distributee 
of  the  estate,  mortgaged  the  land  to  the  defendant,  who  subse- 
quently foreclosed  and  purchased  the  property  at  the  foreclosure 
sale,  and  in  due  time  received  a  deed  therefor.  Defendant  at  the 
trial  proved  his  deraignment  of  title  from  the  widow  of  David 
Cooper,  deceased. 

The  question  is.  In  whom  did  the  title  vest?  Appellant  claims 
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it  as  heir.  The  defendant  that  it  passed  by  the  will  and  the  de- 
cree of  distribution  to  the  widow  of  David  Cooper.  Or,  if  it  did 
not  vest  under  the  will  and  decree,  then  the  widow  and  son  of 
David  Cooper  took  equally. 

The  applicant  for  the  government  bounty  is  required  to  sub- 
scribe an  oath  to  the  effect  that  he  makes  the  filing  for  the  pur- 
pose of  cultivating  timber  for  his  own  exclusive  benefit,  and  not 
for  the  purpose  of  speculation,  and  that  he  intends  to  hold  and 
cultivate  the  land.  He  is  required  to  break  or  plow  five  acres  the 
first  year,  five  acres  the  second  year,  and  to  cultivate  the  five  acres 
broken  or  plowed  the  first  year;  the  third  year  to  cultivate  the 
five  acres  plowed  the  second  year,  and  to  plant  in  timber,  seeds, 
or  cuttings  the  five  acres  first  plowed,  and  to  cultivate  the  reinain- 
ing  five  acres;  and  the  fourth  year  to  plant  in  timber,  seeds,  or 
cuttings  the  remaining  five  acres. 

To  get  his  certificate  he  must  prove,  or  if  he  is  dead  his  heirs 
or  legal  representatives  must  prove,  that  he  or  they  have  planted, 
and  for  not  less  than  eight  years  cultivated,  that  quantity  and 
character  of  trees,  and  that  there  are  then  growing  at  least  six 
hundred  and  seventy-five  thrifty  trees  per  acre. 

^'^  A  failure  at  any  time  to  perform  the  conditions  works  a 
forfeiture.  The  property  could  not  be  taken  in  satisfaction  of 
any  debt  contracted  prior  to  the  issuance  of  the  final  certificate, 
which  could  not  be  had  until  full  proof  of  performance,  as  above 
stated,  was  made. 

Obviously,  the  privilege  or  right  acquired  by  the  entry  and  fill- 
ing is  personal,  and  cannot  be  transferred  except  as  authorized  in 
the  act  The  death  of  the  applicant  before  performance  renders 
him  incapable  of  performance,  and  that  event  would  end  the  claim 
but  for  the  pronsions  of  the  act,  which  authorize  the  heirs  to 
prove  that  he  or  they  has  or  have  performed.  Does  the  heir  in 
such  case  take  by  inheritance  from  the  applicant,  or  is  he  by  ap- 
pointment in  the  act  itself  a  substituted  beneficiary  of  the  gov- 
ernment to  whom  the  title  goes  by  direct  grant? 

It  is  admitted, at  once, that  the  condition  of  the  applicant  prior 
to  full  performance  is  in  nowise  analogous  to  that  of  a  pre-emptor 
either  before  or  after  the  pre-cmptor  has  received  his  certificate 
of  purchase.  The  applicant  has  a  right  to  the  land  of  which  the 
government  cannot  deprive  him,  but  which  will  be  lost  if  he 
fails  to  perform.  And  death,  before  performance,  renders  such 
failure  certain,  and  ends  the  estate  of  the  applicant.  In  view^ 
however,  of  the  hardship  of  such  a  result,  the  law  continues  its 
offer  to  certain  persons  whom  it  is  presumed  the  applicant  him- 
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self  might  have  selected.  But  they  take,  not  by  inheritance  from 
the  deceased,  but  as  grantees  from  the  goyernment. 

No  case  is  cited  under  the  timber  culture  act,  but  cases  have 
arisen  under  other  acts  of  Congress  which  are  in  all  essential  re- 
spects similar  to  the  act  in  question.  The  Oregon  donation  act 
(9  U.  S.  Stats.,  496)  granted  to  qualified  settlers  on  public  land, 
who  had  occupied  and  cultivated  the  same  for  four  years,  and 
performed  certain  acts  in  regard  to  making  application  for  the 
land,  proving  up,  etc.,  three  hundred  and  twenty  acres  of  land. 
The  opening  words  of  that  act  were,  "That  there  shall  be,  and 
hereby  is,  granted,*'  and  it  *®^  was  provided,  in  case  of  death 
before  the  expiration  of  four  years'  possession  required,  "all  the 
rights  of  the  deceased  under  this  act  shall  descend  to  the  heirs  at 
law  of  such  settler." 

In  1852  one  Loring,  who  had  all  the  qualifications  necessary 
to  enable  him  to  take  and  hold  under  the  act,  entered  upon  three 
hundred  and  twenty  acres  of  land  in  Oregon,  with  the  intent  to 
acquire  the  title  under  the  act.  He  died  within  one  year  after 
his  entry  upon  the  land,  having  by  his  will  devised  all  his  estate. 
Whether  the  land  or  his  right  was  devisable  arose  in  Hall  v.  Rus- 
sell, 101  U.  S.  503.  Chief  Justice  Waite,  speaking  for  the  court, 
said  the  question  w£is  whether  "the  heirs  took  by  descent  from 
the  settler  or  as  donees  of  the  United  States.  If  by  descent  it  is 
conceded  the  settler  had  a  devisable  estate.  If  as  donees  he  had 
not." 

It  was  held  that,  by  entering  under  the  act,  the  settler  ac- 
quired at  once  a  present  right  to  occupy  and  maintain  possession 
60  as  to  acquire  a  complete  title  to  the  soil,  but  got  no  title  until 
he  had  completed  his  four  years'  continued  residence  and  culti- 
vation. His  rights  were,  however,  statutory,  and  must  be  ascer- 
tained by  the  language  of  the  act  It  is  said:  "The  object  of 
Congress  undoubtedly  was  to  allow  a  settler's  heirs  to  succeed  to 
his  possessions,  and  thus  keep  his  rights  alive.  But  for  some 
such  provision  all  the  rights  of  the  settler  would  have  been  lost 
by  his  death.  As  the  law  required  full  four  years'  residence  by 
the  person  who  claimed  the  grant,  if  no  provision  had  been  made 
for  a  continuance  of  his  possession  the  land  would  have  become 
vacant  on  his  death  and  open  for  a  new  settlement  by  a  new  set- 
tler, if  the  law  authorizing  new  settlements  still  remained  in 
force.  Hence,  it  was  provided  that  the  possessory  rights  of  a 
deceased  settler  should  go  to  his  heirs,  and  that  they  might  get 
the  land  on  making  requisite  proof  without  further  residence 
and  cultivation  of  their  own.    Their  title  to  the   land  was   to 
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come,  not  from  their  deceased  ancestors,  but  from  the  United 
States." 

i»«  Every  word  of  this  is  as  applicable  to  the  timber  culture 
act  as  to  the  Oregon  donation  act,  so  far  as  concerns  the  question 
under  consideration. 

Here,  as  there,  a  series  of  acts  were  to  be  performed  running 
through  a  number  of  years  before  the  applicant  was  entitled  to  a 
patent,  and  a  failure  at  any  point  during  that  time  defeated  the 
claim  and  left  the  land  open  to  another.  In  each  case  the  death 
of  the  a]iplicant  rendered  performance  impossible,  and  the  right 
would  have  entirely  lapsed  but  for  a  provision  giving  the  heirs 
of  the  applicant  the  privilege  of  procuring  the  title  which  would 
have  gone  to  the  deceased. 

Hall  v.  Russell,  101  U.  S.  503,  has  been  followed  many  times. 
The  cases  are  reviewed  in  Hershberger  v.  Blewett,  55  Fed.  Rep. 
170. 

Respondent  contends  that  the  position  of  a  claimant  under  the 
timber  culture  act  is  like  that  of  a  homestead  claimant  before 
full  performance,  and  he  thinks  in  such  case  a  homestead  claim- 
ant has  a  devisable  interest.  This  is  I  think  a  mistake.  The 
homestead  act  is,  if  possible,  less  doubtful  than  any  of  the  oth- 
ers; for  it  is  expressly  provided  that  the  right  to  complete  per- 
formance and  receive  the  patent  shall  go  to  the  widow  if  there 
be  one;  if  there  be  none,  to  the  devisee  of  the  deceased,  or  to  his 
heirs.  Obviously,  the  right  is  not  devisable  in  any  just  sense. 
If  there  be  a  widow  the  right  goes  to  her,  if  none  the  settler  may 
appoint  the  grantee.  It  was  so  held  by  the  secretary  of  the 
interior  in  Dorame  v.  Towers,  1  Copp's  Pub.  Land  Laws,  438, 
which  is  cited  by  respondent  as  an  authority  to  the  contrary. 
Towers  was  in  possession  of  the  land  before  he  made  his  entry, 
but  died  within  two  weeks  after  the  entry.  Contest  was  inaug- 
urated six  months  afterward  by  Dorame,  who  sought  to  establish 
an  abandonment,  as  the  heirs  did  not  reside  on  the  land.  The 
secretary  said:  "The  death  of  the  party  casts  whatever  of  title 
or  estate  the  statute  has  created  directly  by  operation  of  law  upon 
1.  The  widow;  2.  The  heirs  or  devisees;  and,  the  substitution 
being  effected,  the  requirement  of  proof  ***^  of  residence  or  cul- 
tivation attaches  to  the  person  or  persons  succeeding  to  the  right, 
title,  or  estate."  lie  further  says  that  by  the  laws  of  California 
the  executor  was  entitled  to  possession  during  administration, 
and  that  the  right  of  the  heirs  to  possession  is  subject  to  this  ad- 
miniitnition,  and  therefore,  "the  time  allowed  by  the  court  for 
the  settlement  of  the  estate  must  either  be  counted  for  the  heir 
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or  devisee,  in  making  final  proof,  or  excluded  in  his  favor  from 
the  period  required  by  the  statute,  and  further  time  allowed  him 
on  the  ground  that,  iie  land  being  in  the  custody  of  the  law,  the 
time  does  not  run  against  the  party  who  is  required  to  perform 
the  acts  of  residence  or  occupation  upon  it."  We  must  hold, 
therefore,  that  the  land  was  not  devisable,  and  is  not  affected  by 
the  decree  of  distribution  in  the  estate  of  David  Cooper, 
deceased. 

The  grant  is  to  the  heirs  of  David  Cooper,  but  they  do  not  take 
by  inheritance.  The  heirs  will,  therefore,  take  equally,  regard- 
less of  the  proportions  in  which  they  would  have  taken  under  the 
law  of  succession  of  the  state.  The  United  States  has  no  gen- 
eral law  of  succession;  the  heirs  must,  therefore,  be  found  by  the 
law  of  the  state  or  territory  in  which  the  land  is  situated.  By  the 
law  of  this  state,  the  widow  is  an  heir  of  the  husband.  The  plain- 
tiff and  the  widow  would  therefore  take  equally.  It  would  fol- 
low that  the  one-half  interest  which  vested  in  the  widow  was 
subject  to  defendant's  mortgage:  A  new  trial  will  be  necessary 
because  the  findings  would  not  support  the  judgment  as  it  would 
be  modified  by  this  opinion,  and  they  are  against  law. 
The  judgment  is  reversed  and  a  new  trial  ordered. 

Han-ison,  J.,  Caroutte,  J.,  Van  Fleet,  J.,  McFarland,  J.,  Hen- 
ghaw,  J.,  and  Beatty,  C.  J.,  concurred. 

PUBLIC)  LANDS.— Effect  of  the  issuance  of  a  patent  to  heirs  of  a 
deceased  claimant  Is  the  subject  of  the  extended  note  to  Cobb  ▼. 
Stewart,  83  Am.  Dec.  468. 
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[Ill  Califoenia.  206,] 

PARTITION  SALES  —  CONCLUSIVENESS  UPON  PUB- 
CHASER.— An  order  confirming  a  sale  in  partition  is  appealable  by 
the  purchaser,  and  is  conclusive  upon  him  upon  his  failure  to  appeal 
as  to  all  objections  made  to  the  confirmation  of  the  sale,  and  he  then 
becomes  legally  bound  to  complete  his  purchase. 

PARTITION  SALES— Resale— ACTION  FOR  DEFICIENCY 
—EVIDENCE.— A  purchaser  at  partition  sale,  confirmed  without  ap- 
peal, when  sued  for  a  deficiency  arising  from  a  resale,  cannot  prove 
that  the  terms  of  the  first  sale  insured  a  perfect  title  to  relieve  him 
from  liability  as  a  purchaser,  but  he  nay  show  such  terms  of  the 
first  sale  and  that  the  second  sale  was  made  expressly  at  the  pur- 
chaser's risk,  as  to  title,  for  the  purpose  of  showing  that  the  condi- 
tions of  the  two  sales  were  different,  and  that  the  second  sale  was 
neither  a  just  nor  legal  mode  of  ascertaining  his  liability  for  the  de- 
ficiency.   He  cannot  be  held  liable  for  such  deficiency  If  the  differ- 
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ence  In  price  at  the  two  sales  was  due  to  the  difference  In  the  condi- 
tions thereof. 

JUDICIAL  SALES  —  MISREPRESENTATIONS  —  KNOWI^ 
EDGE  OP  PURCHASER— PRESUMPTION.— Purchasers  at  Judicial 
sales  are  not  held  to  presumptive  knowledge  of  the  limits  of  the  power 
of  the  officer  making  the  sale,  and  if  they  are  misled  by  his  repre- 
sentations as  to  the  state  of  the  title  or  encumbrances,  they  are  uot 
bound  by  the  rule  of  caveat  emptor. 

JUDICIAL  SALES— MISREPRESENTATIONS.— If  the  officer 
making  a  Judicial  sale  makes  any  error,  irregularity,  or  misrepresen- 
tation, whether  intentional  or  not,  whereby  the  purchaser  has  been 
misled  to  his  prejudice  to  such  an  extent  as  to  make  it  unconscion- 
able that  his  contract  of  purchase  should  be  enforced  against  him, 
the  sale  will  not  be  confirmed. 

JUDICIAL  SALES— INADEQUACY  OF  PRICE— ESTOP- 
PBL.— If  the  owner  of  property  does  not  object  to  the  confirmation 
of  a  Judicial  sale  thereof  on  the  ground  of  Inadequacy  of  price,  he 
Is  estopped  from  denying  the  adequacy  of  price  obtained  under  the 
conditions  of  the  sale,  and  the  officer  who  makes  the  sale  cannot 
aroid  the  terms  and  conditions  made  by  him  with  the  purchaser. 

PARTITION  SALES-RESALE  AT  PURCHASER'S  RISK.— 
Upon  the  refusal  of  a  purchaser  to  complete  a  partition  sale  after  It* 
confirmation,  the  court  may  order  the  property  resold  at  the  risk  ot 
such  purchaser,  and  such  order  Is  binding  on  him  If  he  has  notice 
thereof. 

A.  Euef,  for  the  appellant. 

A.  C.  Freeman,  for  the  respondent. 

»**  HAYNES,  C.  This  action  was  brought  by  plaintiff  aa 
referee  in  the  partition  suit  of  Finnerty  et  al.  v.  Pennie  et  al., 
to  recover  the  sum  of  seventeen  hundred  and  fifty  dollars  from 
the  defendant  The  action  of  Finnerty  et  al.  v.  Pennie  et  al., 
was  for  a  partition  of  a  certain  lot  situated  on  the  comer  of  Nar 
toma  and  Mary  streets  in  the  city  of  San  Francisco,  in  which  a 
decree  was  entered  determining  the  interests  of  the  several  par- 
ties, the  amoimt  and  priority  of  several  liens  thereon,  and  ad- 
judging that  said  lot  was  incapable  of  partition,  and  ordering  a 
sale  thereof  by  Hammond,  the  plaintiff  herein,  who  was  duly  ap- 
pointed sole  referee  for  that  purpose,  the  sale  to  be  subject  to 
confirmation  by  the  court. 

The  referee  offered  said  property  for  sale  at  public  auction, 
and  at  su-^h  sale  the  defendant  herein  became  the  purchaser  upon 
his  bid  of  seven  thousand  five  hundred  dollars,  and  thereupon 
deposited  with  the  referee  seven  hundred  and  fifty  dollars,  that 
being  ten  per  cent  of  the  amount  bid. 

The  purcha«?er  opposed  the  confirmation  of  the  sale  upon 
grounds  hereinafter  stated,  but  the  court  confirmed  the  sale, 
and  the  referee  executed  and  tendered  a  deed  in  due  form,  and 
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demanded  payment  of  the  remainder  of  the  sum  bid,  but  the  de- 
fendant refused  to  pay  said  balance  or  accept  the  deed. 

These  facts  were  reported  to  the  court,  and  afterward  an  order 
was  made  for  a  resale  of  the  premises,  and  directing  the  referee, 
in  case  such  resale  should  not  realize  said  sum  of  seven  thousand 
five  hundred  dollars  and  the  costs  and  expenses  of  the  resale,  to 
collect  from  defendant,  by  some  proper  proceeding,  such  defi- 
ciency. 

To  these  facts,  alleged  in  the  complaint,  the  defendant  an- 
swered, and  also  filed  a  cross-complaint  and  counterclaim.  The 
answer,  after  denying  the  allegations  of  the  complaint,  alleged 
that  said  property  was  ^^^  offered  for  sale  at  public  auction  on 
the  following  terms  and  conditions,  namely: 

"The  property  to  be  sold  to  the  highest  bidder,  the  purchaser 
to  receive  a  perfect  and  valid  title,  free  from  imperfections,  oth- 
erwise there  to  be  no  sale;  the  bidder,  upon  acceptance  of  his  bid, 
to  deposit  with  plaintiff  ten  per  cent  of  the  sum  bid,  to  secure 
the  bid  and  sale  to  him,  and  the  balance  of  the  bid  to  be  paid,  if 
the  title  should  prove  perfect  and  valid,  upon  conveyance  to  the 
bidder  of  said  property  with  a  valid  and  perfect  title  thereto, 
and  after  examination  of  said  title  by  the  bidder;  and  if  the  title 
should  not  prove  to  be  perfect  and  valid  and  free  from  imperfec- 
tions, nor  made  so  within  thirty  days  after  notice  by  the  bidder 
to  plaintiff  of  defects  therein,  the  said  deposit  of  ten  per  cent 
to  be  returned  by  plaintiff  to  bidder  on  demand";  and  that  he 
bid  for  said  property  said  sum  of  seven  thousand  five  hundred 
dollars  with  the  express  agreement  that  if  the  title,  to  said  land 
should  prove  imperfect,  invalid,  and  not  free  from  all  imperfec- 
tions, there  should  be  no  sale,  and  that  said  deposit  should  be 
returned  to  him  upon  demand. 

He  fui-ther  alleged  that  the  title  to  said  lot  was  invalid  and 
not  free  from  imperfections,  that  he  notified  plaintiff  thereof, 
that  plaintiff  refused  to  make  said  title  perfect,  and  that  he  there- 
upon demanded  the  return  of  his  deposit.  ,  He  admitted  that 
said  sale  was  reported  to  the  court  for  confirmation,  but  denied 
that  the  terms  and  conditions  thereof  were  reported;  that  he  filed 
objections  thereto,  stating  the  terms  under  which  his  purchase 
was  made  and  specifying  certain  defects  in  the  title,  but  that 
the  court  decided  that  he  would  not  be  bound  by  the  decision  of 
the  court  thereon,  nor  by  such  confirmation,  and  refused  to  hear 
or  consider  his  objections  thereto.  He  admitted  the  tender  of 
the  deed,  but  denied  that  such  tender  Vas  in  pursuance  of  the 
terms  of  the  sale,  or  that  it  would  have  cojiveyed  a  valid  titla. 
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and  averred  his  readiness  and  willingness  to  comply  iriih  the 
terms  of  the  sale. 

**'  He  further  alleged  that  the  terms  and  conditions  under 
which  the  property  was  resold  were  different  from  the  terms 
and  conditions  of  the  first  sale;  that  at  the  second  sale  it  was  ex- 
pressly stated  that  the  purchaser  should  take  the  title  as  it  stood 
without  any  agreement  that  it  was  perfect  or  should  be  made  so 
upon  notice  of  defects,  and  that  by  reason  of  such  change  in  the 
terms  and  conditions  of  sale  the  selling  value  of  the  property  was 
greatly  depreciated. 

At  the  second  sale,  one  Denigan  became  the  purchaser  at  the 
sum  of  five  thousand  dollars.  The  cross-complaint  and  counter- 
claim were  interposed  for  the  purpose  of  recovering  the  deposit 
of  seven  hundred  and  fifty  dollars. 

The  cause  was  tried  by  the  court,  and  findings  and  judgment 
were  for  the  plaintiff  for  said  sum  of  seventeen  hundred  and 
fifty  dollars,  with  interest,  and  from  said  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial  the  defendant 
appeals. 

Appellant's  defense  to  said  action  is  based  upon  two  distinct 
propositions:  1.  That  his  purchase  was  conditional  upon  his  ob- 
taining a  good  title,  and  that  the  title  was  not  good;  and  2. 
That  he  is  not  liable  for  the  deficiency  or  loss  upon  resale,  be- 
cause the  terms  and  conditions  of  the  two  sales  were  materially 
different 

To  these  propositions  respondent  replies,  in  effect:  1.  That 
the  sale  to  appellant  was  confirmed  by  the  court,  and  that  order 
not  having  been  appealed  from,  appellant  is  concluded  as  to  all 
questions  involved  in  the  confirmation;  and  2.  As  the  referee 
had  no  power  to  give  or  impose  any  conditions  of  sale  not  con- 
tained in  the  decree  or  authorized  by  law, and  as  the  rule  of  caveat 
emptor  applies  to  judicial  sales,  end  as  he  is  conclusively  pre- 
sumed to  know  the  law,  that  he  therefore  purchased  under  the 
conditions  imposed  by  the  law,  and  not  under  different  condi- 
tions alleged  to  have  been  made  by  the  referee  without  authority, 
and  if  so,  the  two  sales  were  made  under  the  same  conditions. 

1.  That  the  order  confirming  the  sale  to  Cailleaud,  the  *** 
first  purchaser,  was  appealable,  and  became  conclusive  upon  his 
failure  to  appeal,  I  think  is  clear. 

In  Boggs  V.  Fowler,  16  Cal.  660,  76  Am.  Dec.  661,  it  was  held, 
in  a  foreclosure  case,  that  the  purchaser,  by  his  act  of  purchase, 
fubmitted  himself  to  the  jurisdiction  of  the  court  in  that  suit 
M  to  all  matters  connected  with  the  sale,  and  was  entitled  to 
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apply  for  such  relief  as  the  facts  of  the  case  might  justify,  and 
that  upon  his  application  the  sale  could  be  set  aside  and  the  sat- 
isfaction canceled. 

In  Hickson  v.  Eucker,  77  Va.  135,  it  was  said:  '*By  huying 
at  such  sale  the  purchaser  selects  his  forum,  comes  into  the  case,, 
and  submits  himself  to  the  court  as  to  all  questions  concerning 
the  sale  and  his  purchase." 

That  in  sales  under  a  decree  in  equity  the  purchaser  becomes 
fl  quasi  party  to  the  suit,  see  note  to  Mount  v.  Brown,  69  Am. 
Dee.  368,  and  cases  there  cited,  and  Jones  on  Mortgages,  sec. 
1642. 

The  confirmation  of  a  sale  often  involves  rights  of  vast  im- 
portance. A  purchaser  at  a  judicial  sale  may  thereby  be  de- 
prived of  a  purchase  of  great  advantage  to  him,  or  have  improp- 
erly imposed  upon  him  a  burden  he  should  not  bear.  But  it  is 
urged  by  appellant  that  there  is  no  provision  of  the  statute  under 
which  he  could  have  appealed  from  that  order;  that  the  decree 
in  partition  was  interlocutory,  that  he  was  not  a  party  and  could 
not  appeal  therefrom.  But  the  decree  in  this  case  was  not  inter- 
locutory, but  final.  It  not  only  determined  the  several  interests 
of  the  cotenants  and  the  amounts  and  priorities  of  the  several 
liens,  but  also  adjudged  the  property  incapable  of  partition,  and 
decreed  that  it  be  sold,  and  directed  the  distribution  of  the  pro- 
ceeds, which  distribution  is  to  be  made  by  the  referee  when  the 
decree  so  directs  (Code  Civ.  Proc,  sec.  773),  so  that  the  sale  and 
confirmation  were  simply  steps  to  be  taken  in  the  execution  of  the 
decree,  and  the  order  of  confirmation  was  an  order  made  after 
final  judgment.  The  appeal  from  an  interlocutory  judgment  in 
partition  provided  for  in  section  963,  subdivision  3,  of  the  Code 
of  ^^'^  Civil  Procedure,  is  only  "from  such  interlocutory  judg- 
ment in  actions  for  partition  as  determines  the  rights  and  inter- 
ests of  the  respective  parties,  and  directs  partition  to  be  made." 

But  if  the  decree  did  not  become  final  until  the  sale  was  con- 
firmed, it  then  became  final,  and  the  purchaser,  being  then  a 
party  to  that  which  made  the  decree  final,  had  the  right  to  ap- 
peal from  that  part  of  the  decree  as  to  which  he  was  a  "party 
aggrieved." 

The  defendant  was  therefore  concluded,  by  the  order  of  confir- 
mation, as  to  all  objections  made  to  the  confirmation  of  the  sale, 
and  became  legally  bound  to  complete  the  purchase. 

There  are  three  modes  of  proceeding  in  a  court  of  equity  wheik 
a  purchaser,  after  confirmation,  fails  or  refuses  to  complete  his 
purchase:  1.  Set  aside  the  sale,  release  the  purchaser,  and  order 
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a  resale;  or  2.  Decree  a  specific  performance  of  the  contract;  or 
3.  Order  a  resale,  holding  the  purchaser  responsible  for  any  de- 
ficiency: See  Jones  on  Mortgages,  sec.  1643,  and  cases  there 
cited. 

The  third  of  the  above  modes  of  procedure  is  the  one  pursued 
in  this  case.  Upon  the  trial,  the  defendant,  in  order  to  prove 
that  he  never  became  liable  as  a  purchaser,  offered  in  evidence 
the  following  written  terms  and  conditions  of  said  sale  (omitting 
the  description): 

"San  Francisco,  December  14,  1891. 

'*We  have  this  day  sold  to  H.  Cailleaud,  at  the  price  of  $7,500 
in  gold  coin,  the  following  described  property:  .... 

"Seven  hundred  and  fifty  dollars,  cash  in  hand  paid,  the  re- 
ceipt of  which  is  hereby  acknowledged;  $6,750,  payable  ten  days 
after  date,  or  upon  completion  of  the  examination  of  title  and 
the  other  papers  connected  therewith,  as  hereinafter  specified; 
ten  days  (from  date  hereof)  are  allowed  for  the  examination  of 
the  title.  If  the  title  is  not  found  valid,  nor  made  so  in  thirty 
days  after  notice  to  us  of  defect  therein,  the  deposit,  for  which 
this  is  a  receipt,  is  to  be  returned  on  demand.  If  the  ***  title 
is  found  or  made  valid,  within  the  time  herein  specified,  and  the 
sale  is  not  closed  in  accordance  with  the  above  terms,  the  sum  of 
$750,  for  which  this  is  a  receipt,  is  to  be  forfeited.  The  OAvner 
hereof  binds  himself,  upon  receipt  of  the  purchase  money,  to 
deliver  to  H.  Cailleaud  a  valid  title  to  said  property,  unencum- 
bered, unless  it  is  specified  above  that  certain  liens  are  assumed. 
Time  is  of  the  essence  of  this  contract.  Subject  to  confirma- 
tion by  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco. "RICHARD  P.  HAMMOND,  JR.,  Referee." 

"I  hereby  agree  to  buy  the  property  above  described  upon  the 
terms  and  conditions  hereinabove  expressed. 

"HENRY  CAILLEAUD." 

An  objection  to  its  introduction  in  evidence  for  that  purpose 
was  properly  sustained,  the  validity  of  defendant's  purchase  hav- 
ing been  conclusively  adjudicated  by  the  order  confirming  the 
sale. 

The  defendant  afterward  offered  to  prove  that  at  the  second 
sale  it  was  expressly  stated  that  the  purchaser  would  take  the 
title  as  it  was,  that  one  sale  had  been  confirmed  and  the  pur- 
chaser had  refused  to  take  it;  and,  in  that  connection,  for  the 
purpose  of  provinjr  that  the  terms  of  the  two  sales  were  different, 
also  again  offered  the  writing  above  quoted. 
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"We  have  held  that  the  order  coiifi.rming  the  first  sale  ■was  ap- 
pealable, and  that,  having  failed  to  appeal,  the  purchaser  was 
bound  by  the  order  of  confirmation,  and  could  not  relitigate  the 
questions  arising  upon  the  motion  to  confirm.  But  conceding 
for  the  moment  that  his  objections  to  the  title  were  groundless, 
and  that  therefore  the  terms  and  conditions  of  his  purchase  were 
fully  complied  with,  and  that  without  cause  or  excuse  he  refused 
to  take  the  property,  and  deliberately  intended  to  suffer  all  the 
legal  consequences  of  such  refusal,  the  resale  could  not  be  either 
a  just  or  legal  mode  of  ascertaining  his  liability,  unless  "made 
upon  the  same  terms  and  conditions  as  those  under  which  he  pur- 
chased: 217  ujggs  y,  Pursell,  74  N.  Y.  370;  Shinn  v.  Roberts,  20 
N.  J.  L.  435;  43  Am.  Dec.  636.  The  court  refused  to  permit 
the  defendant  to  prove  what  the  terms  of  the  second  sale  were, 
as  announced  by  the  auctioneer,  the  court  holding  that  the  terms 
of  the  second  sale  were  definitely  fixed  by  the  order  of  sale  and 
the  published  notice,  and  that  the  defendant  would  not  be  al- 
lowed to  contradict  these;  and  also  refused  to  permit  proof  of 
the  terms  and  conditions  of  the  first  sale  for  the  purpose  of 
showing  that  the  conditions  of  the  two  sales  were  different. 

Conceding  that  the  rule  of  caveat  emptor  applies  to  judicial 
eales  generally,  and  that  the  order  of  sale  was  silent  as  to  any 
conditions  relating  to  the  Yalidity  or  invalidity  of  the  title  to  be 
acquired  by  the  purchaser  thereunder;  and  further  conceding, 
for  the  purposes  of  this  opinion,  that  the  referee  derived  na 
power  from  the  statute  or  the  order  of  sale  to  stipulate  with  the 
purchaser  that  the  title  should  be  good  and  free  from  imperfec- 
tions, or  the  sale  be  void,  it  does  not  follow  that  the  purchaser  was 
bound  to  accept  an  imperfect  title,  if  it  be  true  that  the  referee 
sold  the  property  under  the  conditions  alleged  and  offered  to  be 
proved  by  the  defendant. 

If  it  be  true  that  purchasers  axe  conclusively  bound  to  know 
the  limits  of  the  powers  of  the  of&cer  making  the  sale,  it  must 
follow  that,  as  matter  of  law,  they  are  not  affected  or  influenced 
by  any  representation  made  by  the  officer,  or  by  any  terms  or  con- 
ditions given  or  imposed  by  him,  and  therefore  the  sale  must, 
for  the  purposes  of  confirmation,  as  well  as  for  all  other  purposes, 
be  deemed  to  have  been  regular  and  valid;  and  not  only  so,  upon 
that  theory  it  would  be  impossible  that  two  sales,  made  by  the 
same  officer,  of  the  same  property,  imder  the  same  order  of  sale, 
could  be  made  on  different  terms;  and  if  so,  there  oould  be  no 
foundation  for  the  established  rule,  that  in  order  to  hold  the 
first  purchaser  liable  for  the  loss  upon  a  resale,  the  terms  and 
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conditions  of  the  two  sales  must  not  be  different  ■**  But  that 
courts  do  not  hold  purchasers  to  such  presumptive  knowledge,  in 
confirming  sales,  is  well  settled. 

In  Woodward  v.  Bullock,  27  N.  J.  Eq.  507,  bidders  were  misled 
as  to  the  amount  of  the  encumbrances  to  which  the  sale  was  made 
subject,  both  by  the  sheriff  and  the  successful  bidder.  The  sale 
was  set  aside. 

In  Hayes  v.  Stiger,  29  N.  J.  Eq.  196,  the  court  said:  **Where 
surprise  or  misapprehension  is  occasioned  by  the  conduct  of  the 
purchaser  or  the  officer  making  the  sale,  to  the  injury  oi  a  person 
interested,  the  court  will  interfere." 

In  Black  y.  Walton,  32  Ark.  321,  the  syllabus  is  as  follows:  "A 
sale  by  a  guardian  of  his  ward's  land  under  an  order  of  the  pro- 
bate court,  is  a  judicial  sale,  and  the  rule  caveat  emptor  applies; 
but  if  the  land  is  purchased  upon  the  representation  of  the 
guardian  that  the  purchaser  would  acquire  a  good  title,  which 
turns  out  to  be  untrue,  the  purchaser  will  not  be  held  at  law  or 
in  equity,  although  the  guardian  may  not  have  known  the  falsity 
of  his  representations." 

In  Veeder  v.  Fonda,  3  Paige,  94,  the  chancellor  said:  "As  prop- 
erty to  a  vast  extent  is  sold  under  the  orders  and  decrees  of  this 
court,  much  of  which  belongs  to  infants  and  others  who  are  not 
able  to  protect  their  own  rights,  it  has  always  been  an  important 
object  with  the  court  to  encourage  a  fair  competition  at  master's 
sales.  For  this  purpose,  it  is  necessary  that  purchasers  at  such 
sales  should  understand  that  no  deception  whatever  will  be  per- 
mitted to  be  practiced  upon  them;  that  in  a  contract  between 
them  and  the  court  they  will  not  be  compelled  to  carry  the  con- 
tract into  effect  under  circumstances  where  it  would  not  be  per- 
fectly just  and  conscientious  in  an  individual  to  insist  upon  the 
performance  of  the  contract  against  the  purchaser,  if  the  sale 
had  been  made  by  such  an  individual  or  his  agent  It  is,  there- 
fore, a  principle  of  the  court  that  the  master  who  sells  the  prop- 
erty shall  not,  in  the  description  of  the  same,  add  any  particular 
which  may  unduly  enhance  the  value  of  the  property  or  mislead 
the  purchaser." 

**•  These  authorities  clearly  ahow  that  for  any  error,  irregu- 
larity, or  misrepresentation  of  the  officer,  whether  intentional  or 
otherwise,  whereby  the  purchaser  has  been  misled  to  his  preju- 
dice to  such  extent  as  to  make  it  unconscionable  that  his  con- 
tract of  purchase  should  be  enforced  against  him,  the  sale  will 
not  be  confirmed.  But  in  this  case,  as  here  presented,  it  is  not 
necessary  to  go  further  than  to  hold  that  if,  by  the  alleged  tenm 
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and  conditions  of  the  sale  to  appellant,  he  was  led  to  bid  more 
for  the  property — to  any  material  extent,  at  least — than  he  would 
if  he  had  been  informed,  as  the  purchaser  was  at  the  second  sale, 
that  he  must  take  the  title  as  it  was,  whether  defective  or  not,  it 
is  obvious  that  the  resale  did  not  furnish  any  just  measure  of 
damages.  No  fact  or  circumstance  is  disclosed  by  the  record 
other  than  the  different  conditions  under  which  these  sales  were 
made,  which  tends,  in  any  degree,  to  accoimt  for  the  difference 
between  the  final  bids  at  these  two  sales;  and,  under  such  circum- 
stances, we  must  conclude  that  all  above  the  amount  of  the  sec- 
ond sale  which  was  bid  at  the  first  was  induced  by  the  condition 
that  the  purchaser  took  no  risk  as  to  the  title.  The  owners  are 
estopped  from  saying  that  the  price  obtained  upon  the  second 
sale  was  inadequate,  since  they  are  not  shown  to  have  opposed 
confirmation  upon  that  ground,  and,  therefore,  the  presumption 
is  strengthened  that  the  higher  price  obtained  at  the  first  sale 
was  secured  by  the  more  favorable  conditions  given  to  appellant. 

If  the  referee  had  entirely  omitted  to  publish  notice  of  the  sale, 
and  had  made  a  private  contract  for  the  sale  of  the  property,  and 
the  owners  (creditors  not  being  affected)  had  been  satisfied  with 
the  terms  of  sale  and  the  price  obtained,  and  with  knowledge  of 
the  facts  had  obtained  its  confirmation,  the  sale  so  confirmed 
would  have  been  valid,  and  they  could  not  thereafter  have  ob- 
jected that  they  were  not  bound  by  the  acts  of  the  referee,  though 
made  without  authority.  Here  the  owners  were  informed  before 
confirmation  of  the  terms  *^®  of  the  written  contract,  and 
should  be  held  to  have  ratified  that  contract  as  to  all  its  terms  and 
provisions. 

But  whether  that  be  true  or  not,  this  action  is  brought  by  the 
referee,  who  alone  is  authorized  to  maintain  the  action,  unless 
by  assignment  he  confers  that  right  upon  another:  Mayer  v. 
Wicks,  15  Ohio  St.  548.  In  Galpin  v.  Lamb,  29  Ohio  St.  529, 
534,  it  was  said:  "The  contract  of  purchase  is  made  with  the  of- 
ficer as  representing  all  the  interests  involved  in  the  suit  in  which 
the  judgment  or  decree  of  sale  is  rendered.  He  and  the  pur- 
chaser are  the  only  parties  to  the  contract  of  purchase;  and  he 
alone  can  maintain  an  action  against  the  purchaser  to  recover 
the  purchase  money*';  and  in  commenting  upon  the  case  of 
Mayer  v.  Wicks,  15  Ohio  St.  548,  it  was  said:  "In  that  case,  the 
sale  had  been  confirmed,  and  the  officer  had  thus  become  respon- 
sible for  the  purchase  money.  He  had  tendered  the  deed  to  the 
purchaser,  and  assigned  his  right  of  action  to  the  plaintiff  in  the 
decree  under  which  the  property  was  sold,  and  the  latter  waa 
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allowed  to  maintain  the  action  for  the  purchase  money":  See, 
also,  Michener  v.  Lloyd,  16  N.  J.  Eq.  38. 

If,  therefore,  the  right  of  the  referee  to  prosecute  this  action 
is  based  upon  the  contract  he  made  with  the  purchaser,  it  would 
appear  to  be  clear  that  he  should  not  be  permitted  to  say,  "I  am 
not  bound  by  the  written  contract  I  made  with  you,  because  I 
had  no  power  to  make  it,  and  therefore  it  did  not  constitute  any 
part  of  the  terms  and  conditions  of  the  sale,  and  you  cannot  use  it 
for  the  purpose  of  showing  that  the  terms  of  the  second  sale  were 
different/' 

If  without  a  resale  the  referee  had  brought  suit  against  the 
defendant  to  recover  the  nnpaid  purchase  money,  the  action 
could  properly  have  been  sustained,  because  the  order  confirming 
the  sale,  not  having  been  appealed  from,  absolutely  fixed  the  de^ 
fendant's  liability  as  a  purchaser;  but  he  was  not  concluded  by 
his  failure  to  appeal  from  showing  the  terms  of  his  purchase  to 
have  been  different  from  those  of  the  second  sale. 

***  As  to  the  order  of  resale  at  appellant's  risk,  made  April 
7th,  I  think  appellant  is  bound  thereby.  It  recites  that  the 
purchaser  had  notice,  and  was  represented  by  counsel.  If  that 
were  untrue,  he  should  have  moved  to  vacate  or  modify  the  order, 
and  upon  a  denial  of  his  motion  have  taken  an  appeal. 

No  other  questions  require  notice. 

The  judgment  and  order  appealed  from  should  be  reversed 
and  the  cause  remanded. 

Searls,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  reversed,  and  the  cause  remanded. 
Harrison,  J.,  Van  Fleet,  J.,  Garoutte,  J. 

Hearing  in  Bank  denied. 

The  principal  case  Is  a  very  important  one  In  two  respects:  The  first 
of  these  la,  that  It  afflrms  the  liability  of  purchasers  at  a  partition 
sale,  thoujrh  there  is  no  statute  expressly  conferrlns  the  remedy,  to 
he  pnrstied  In  an  action  at  law  for  the  ajnotnrt  of  their  Wd:  and 
the  second  Is,  thnt  It  permitted  such  a  purchaser  to  escape  from  the 
payment  of  his  bid  upon  the  fcround  that  the  terms  of  the  sale  and 
resale  were  different  from  what  they  were  in  effect  adjudged  to  be 
by  the  court  wherein  such  sale  and  resale  were  made,  and  which 
confessedly  had  jurisdiction  thereof,  and  of  the  purchasers  thereat, 
for  the  purpose  of  determining  the  amount  and  character  of  their  bid. 

The  jfenersl  question  of  remedies  existinfr  a^inst  purchasers  at 
judicial   sales  was  treated  In    the  monographic    nots  to    Alount  t. 
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Brown,  69  Am.  Dec.  305-375.  The  effect  of  orders  conflrmlng  Judicial 
Bales  was  considered  in  Wat.son  v.  Tromble,  29  Am.  St,  Rep.  495-499. 

In  the  opinion  of  the  court  in  the  principal  case,  the  statement  was 
made  that  the  order  of  confirmation  Is  conclusive  upon  all  grounds 
presented  to  the  court.  We  do  not  know  whether  this  is  Intended  as 
an  assertion  that  It  Is  not  conclusive  as  to  questions  not  presented. 
If  so,  It  Is  erroneous,  for  every  adjudication  is  conclusive  not  only 
of  the  grounds  presented,  but  also  of  those  which  ought  to  have  been 
presented.  In  other  words,  neither  the  purchaser  nor  the  parties  to 
the  action  can,  after  a  confirmation,  raise  questions  which  might  have 
been,  but  were  not,  raised  before.  "The  rule  is,  that  an  order  of 
confirmation  is  conclusive  as  to  all  matters  upon  which  the  court 
might  have  been  called  to  pass,  had  the  parties  chosen  to  have 
brought  them  forward  as  objections  to  the  coiLfirmation":  Speck  v. 
Pullman  Palace  Car  Co.,  121  111.  56.  It  is  true  that  orders  of  con- 
firmation have  been  relied  upon  more  frequently  as  curing  Irregulari- 
ties in  the  proceedings  than  for  any  other  purpose,  but  their  effect 
is  not  limited  to  this  purpose.  They  are,  in  fact,  the  consummated 
contract  between  the  court  as  vendor  and  the  purchaser  of  the  prop- 
erty, and  conclusive  of  the  terms,  as  well  as  of  the  fact,  of  the  con- 
tract, and  we  do  not  know  of  any  other  instance  In  which  any  collat- 
eral attack  has  been  permitted  to  add  to  or  vary  the  terms  of  the  sale, 
nor  do  we  know^  of  but  one  other  Instance  in  which  a  purchaser  has 
been  allowed  to  escape  from  the  sale,  unless  upon  application  to  the 
court  and  In  the  cause  in  which  the  order  of  confirmation  was 
entered. 

There  are,  however,  cases  In  which  the  confirmation  has  been  relied 
upon  with  success  to  establish  the  terms  of  the  sale.  Thus,  where  the 
purchaser  insisted  that  with  the  parcels  described  in  the  order  of  con- 
firmation there  was  in  fact  included  at  the  sale  another  parcel,  he 
was  held  to  be  bound  by  the  confirmation,  and  estopped  from  assert- 
ing that  there  was  sold  to  him  a  lot  in  addition  to  those  described  in 
the  order  of  confirmation:  Barron  v.  Mullin,  2il  Minn.  376.  Though 
the  terms  upon  which  the  sale  was  ordered  gave  the  purchaser  the 
right  to  have  the  tract  surveyed,  and  his  bid  was  in  the  report,  and 
confirmation  designated  as  a  specified  sum,  it  was  held  that  he  was 
not  thereafter  entitled  to  insist  that  he  was  liable  only  for  the  number 
of  acres  actually  contained  In  the  tract:  Sackett  v.  Twining,  18  Pa. 
St.  199;  57  Am.  Dec.  599.  A  purchaser,  therefore,  after  confirmation, 
cannot  obtain  relief  on  the  ground  that  the  title  was  Imperfect  or 
encumbered:  Threlkelds  v.  Campbell,  2  Gratt,  198;  44  Am.  Dec.  384; 
Young  V.  McClung,  9  Gratt.  358;  The  Monte  Allegre,  9  Wheat.  644; 
nor  that  the  lands  were  not  situate  In  the  township  in  which  they  were 
described  to  be  in  the  levy  and  notice  of  sale:  Cooper  v.  Borrall,  10 
Pa.  St.  491;  nor  that  In  bidding  he  acted  for  another  person:  Gray  v. 
Case,  51  Mo.  463;  nor  that  by  the  oantrax?t  otf  sale  he  was  entitled  to 
certain  valuable  water  privileges  which  he  failed  to  get:  Long  v. 
Weller,  29  Gratt.  352;  nor  that  the  lots  were  advertised  as  dry  land, 
and  purchased  in  the  belief  that  they  were  such,  when  in  fact  they 
were  under  water:  Mechanics'  S.  B.  &  L.  A.  v.  O'Connor,  29  Ohio  St. 
655;  nor  that  there  was  a  deficiency  in  the  quantity  of  the  land  sold: 
▲if.  St.  £kp..  vol.  LIL  — 13 
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Dresbach  t.  Stein,  41  Ohio  St.  70.  Further,  the  ca.?*  of  Brumtaa-rim  r. 
Ambroee,  48  Cal.  868,  ought  to  be  sufflclent  upon  this  subject  The 
defendant  there  offered  to  show  that  at  the  time  of  the  sale  the  ad- 
ministrator represented  that  the  title  to  the  land  was  valid,  and  that 
one  Reay,  who  claimed  to  be  In  possession  and  to  own  the  property, 
had  no  Interest  In  It,  and  that  the  bid  by  the  purchaser  was  made  in 
reliance  on  these  statements;  that  after  the  sale,  finding  these  state- 
ments to  be  untrue,  the  purchaser  applied  to  the  administrator,  who 
thereupon  returned  to  him  the  amount  of  his  deposit,  ajid  released 
blm  from  the  payment  of  his  bid.  A  resale  was  subsequently  made, 
and  a  deficiency  resulted.  To  an  action  to  recover  the  amount  of  this 
deficiency,  the  defense  above  Indicated  was  Interposed.  The  court, 
speaking  of  the  defendant,  said:  "He  has  bad  his  day  In  court,  and  If 
he  had  appeared  and  proved  to  the  satisfaction  of  that  court  the  facts 
which  he  offered  to  prove  on  the  trial  in  this  action,  he  would  doubt- 
less have  escaped  the  subsequent  litigation."  This  was  a  case  ex- 
actly like  the  principal  case  in  this,  that  there  was  a  claim  that  the 
first  sale  had  been  made  with  representations  that  the  title  was  per- 
fect, when  it  was  not  such  in  fact,  and  the  second  sale  had  been  made 
when  presumably  there  was  no  such  representation  of  title.  The 
court  did  not  there,  as  in  the  principal  case,  exclude  the  evidence  for 
one  purpose,  and  admit  It  for  another,  nor  hold  that  the  order  of  con- 
firmation was  final,  but  that  the  defendant  might,  nevertheless,  show 
that  the  first  sale  was  on  a  warranty,  and  the  second  not.  In  other 
words.  It  did  not 

"Keep  the  word  of  promise  to  our  ear 
And  break  it  to  our  hope." 
In  support  of  the  opinion  In  the  principal  case,  and  to  show  that 
the  defense  of  misrepresentation  as  to  title  may  be  urged  even  after 
confirmation,  cases  are  cited  from  the  chancery  courts  of  New  York 
and  New  Jersey,  and  one  from  the  supreme  court  of  Arkansas.  As  to 
the  cases  cited  from  these  chancery  courts,  they  are  not  in  point  at 
all,  for  the  reason  that  it  has  always  been  the  practice  of  these 
courts,  on  application  to  them  In  the  same  cause  in  which  a  sale  has 
been  ordered,  to  release  the  purchaser  upon  various  equitable  con- 
siderations—even after  he  has  paid  his  bid  and  received  a  convey- 
ance. We  do  not  deny  that  If  the  appellant  had  applied  in  the  origi- 
nal partition  suit  to  be  released  from  his  bid.  that  the  court  had  power 
to  grant  such  release,  and  that,  upon  its  failure  to  grant  It,  relief 
might  have  been  had  upon  appeal.  This  is  exactly  what  the  pur- 
chaser did  not  do.  He  left  the  orders  In  force  and  treated  them  as 
void.  In  the  case  of  Veeder  v.  Fonda,  3  Paige,  94,  It  does  not  a?iii)c:ir 
that  an  order  of  confirmation  had  been  made.  The  master  was  prob- 
ably proceeding  with  a  view  to  obtain  such  an  order  when  the  pur- 
rlinser  resisted  him  on  the  ground  of  misrepresentations  as  to  the 
quantity  of  land  sold,  and  the  court,  acting  In  the  original  cause,  in 
effect  refused  the  confirmation,  and  released  the  purchaser  from  his 
bid.  Had  the  court  refused  to  release  him,  and  directed  a  resale  at 
his  risk,  as  In  the  prindpnl  case,  an  entirely  different  question  would 
bare  arisen,    lo  the  case  of  Woodward  r.  Bullock,  27  N.  J.  Bq.  007, 
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an  application  was  mndo  In  ilie  original  cause  to  set  aside  a  sale  for 
misrepresentations,  and  it  was  accordingly  set  side.  In  the  case  of 
Hayes  v.  Stiger,  29  N.  J.  Eq.  196,  an  application  was  made  in  the 
original  cause  to  set  aside  a  sale.  The  application  was  refused,  but 
the  court  did  not  doubt  that  It  had  Jurisdiction  to  act.  We  admit 
that  It  was  the  practice  of  chancery  courts  at  any  time,  whether  the 
sale  was  confirmed  or  not,  and  whether  the  purchaser  had  accepted  a 
conveyance  of  the  property  or  not,  to  entertain  a  petition  to  set  aside 
the  sale:  Freeman  on  Executions,  sec.  304,  1.  They  treated  their  or- 
ders and  decrees  as  always  within  their  control,  and,  therefore,  as 
subject  to  further  action  at  any  time.  This  Is  not  so  under  the  prac- 
tice now  generally  prevailing  In  the  different  states.  They  have  stat- 
utory provisions  allowing  a  fixed  time  within  which  to  appeal  from 
orders,  after  which  they  are  final. 

The  case  of  Black  v.  Walton,  32  Ark.  321,  does  In  Its  result  sustain 
the  opinion  pronounced  In  the  principal  case.  It  did  result  In  a  judg- 
ment for  the  defendant  on  the  ground  of  misrepresentation  in  the 
ofl3cer  making  the  sale.  But  the  attention  of  the  court  does  not  ap- 
pear to  have  been  called  to  the  effect  of  the  order  of  confirmation, 
nor  did  the  plaintiff  place  any  reliance  upon  it  whatever.  It  Is  not 
considered  In  the  opinion  of  the  court,  and  its  effect  was  manifestly 
overlooked,  unless  Arkansas  is  to  be  classed  among  those  states 
which  treat  orders  of  confirmation  as  Inconclusive  upon  the  pur- 
chaser on  the  ground  that  he  has  no  notice  thereof,  and  is  not  In  law 
a  party  thereto.  A  decision  thus  inadvertently  given  upon  a  point 
not  argued  nor  considered  should  not  be  allowed  to  destroy  the  rule 
announced  in  many  well-considered  cases,  that  an  order  oif  confirma- 
tion is  a  final  and  conclusive  adjudication  precluding  the  purchaser 
from  being  released  upon  any  ground  which  he  might  have  urged 
before  such  confirmation. 

JUDICIAL  SALES— RESALE-DEFICIENCY.— A  resale  of  land 
upon  failure  of  the  purchaser  to  comply  with  the  terms  of  the  first 
sale  must  be  made  upon  the  same  conditions  as  the  first  as  near  as 
may  be,  in  order  to  render  the  first  purchaser  liable  for  the  differ- 
ence between  the  sales:  Shinn  v.  Roberts,  1  Spenc.  435;  43  Am.  Dec. 
636.  This  subject  Is  fully  discussed  in  the  extended  note  to  Mount 
V.  Brown,  69  Am.  Dec.  366, 

JUDIOIAIi  SALES-^OAVEAT  EMPTOR- WHEN  RULE  OP 
DOES  NOT  APPLY.— The  maxim  of  caveat  emptor  does  not  apply 
to  a  judicial  sale,  where  the  defect  In  the  title  of  the  purchaser  Is 
occasioned  by  some  Irregularity  in  the  proceedings  depriving  them  of 
the  power  to  divest  the  title  held  by  the  defendant:  Bond  v.  Mont- 
gomery, 56  Ark.  563;  35  Am.  St.  Rep.  119,  and  note.  The  maxim 
caveat  emptor  applies  strictly  to  judicial  sales,  subject  to  the 
qualification  that  the  purchaser  Is  entitled  to  relief  on  the  ground 
of  after-discovered  mistake  of  material  facts,  fraud,  or  misrepre- 
sentations: Redd  v.  Dyer,  83  Va.  331;  5  Am.  St.  Rep.  272;  but  see 
Norton  v.  Nebraska  Loan  etc.  Co.,  35  Neb.  466;  37  Am.  St.  Rep.  441. 
See,  also,  the  notes  to  Neal  v.  GUlaspy,  26  Am.  Rep.  89,  and  McGhee 
V.  Ellis,  14  Am.  Dec.  131. 

JUDICIAL  SALES— OONCLUSIVEINESS  OF  ORDERS  CON- 
FIRMING.—An  order  or  decree  confirming  a  judicial  sale  Is  a  final 
•nd  conclusive  judgment  determining  the  rights  of  the  parties,  po»> 
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8es.sing  the  same  force  aud  effect  aa  any  other  adjudication  by  a 
court  of  competent  Jurisdiction:  Extended  note  to  Watson  t.  Tromble^ 
29  Am.  St.  Bep.  485. 


Hunter  v.  Hdnteb. 

[Ul  CALirOBNIX,  2Sl.] 

MARRIAGE  AND  DIVORCE— ANNULMENT  OP  SECOND 
MARRIAGE— DIVORCE  FROM  FIRST  HUSBAND— CONCLU- 
SIVENESS OF. — A  decree  of  divorce  obtained  by  a  woman  from  lier 
first  husband  and  baaed  upon  service  by  publication  of  summons  after 
living  twenty-two  years  with  her  second  husband,  is  conclusive  in  an 
action  by  him  to  annul  his  marriage,  of  the  fact  that  his  wife  is  no 
longer  the  wife  of  the  first  husband,  but  is  not  conclusive  of  the  fact 
that  the  first  husband  was  alive  at  the  time  that  the  decree  was  ren- 
dered, or,  that  the  woman  was  his  wife  at  the  time  that  she  married 
the  second  husband. 

MARRIAGE  AND  DIVORCE— ANNULMENT  OP  SECOND 
MARRIAGE— DIVORCE  FROM  FIRST  HUSBAND— EVIDENCE- 
ESTOPPEL.— If  a  woman  in  an  action  to  obtain  a  divorce  from  her 
first  husband,  after  marrying  another  man,  makes  affidavits  to  secure 
publication  of  summons,  based  upon  rumor,  in  which  sh«  statos  that 
l»er  first  husband  was  living  at  the  time  of  her  second  marriage  and 
that  she  was  not  divorced  from  him,  such  affidavits,  though  strong 
evidence  against  her  in  an  action  to  annul  the  second  marriage,  do 
not  create  an  estoppel  against  her  to  deny  the  facts  stated  therein. 

MARRIAGE  AND  DIVORCE— ANNULMENT  OP  MAR- 
RIAGE.—PRESUMPTIONS  in  favor  of  the  legality  of  a  marriage 
rogutorly  soloranlzod  prevail  In  an  actioji  to  annul  that  marriage 
over  the  presumption  of  the  continuance  of  the  life  of  a  former  hus- 
band who  has  been  absent  and  unheard  of  for  less  than  seven  years. 

MARRIAGE  AND  DIVORCE— ANNULMENT  OF  MAR- 
RIAGE—PRESUMPTIONS.— Rather  than  hold  a  second  marriage 
regularly  solemnized.  Invalid,  and  that  the  parties  have  committed  a 
crime  or  been  guilty  of  immorality,  the  presumption  of  doath  of  the 
former  and  absent  husband  or  wife,  In  less  than  seven  years  before 
the  second  marriage,  is  Indulged,  or  If  the  abj*ent  party  Is  shown  to 
be  living  «t  thait  time,  It  is  to  be  i>remjni<Hl  tlmt  he  or  she  lm«  pro- 
cured a  divorce,  and  the  burden  of  proof  is  on  the  party  asserting 
guilt  or  immorality,  to  prove  that  the  first  marriage  had  not  ended 
before  the  second  mflrringe. 

MARRIAGE  AND  DIVORCE— A  NNUT.MENT  OP  MAR- 
RIAGP>-APPBAIi  FROM  JUDGMENT-ALIMONY.-An  appeal 
from  a  Judgment  refusing  to  annul  a  marriage.  If  taken  too  late,  must 
be  dismissed,  and  objection  to  the  allowance  of  alimony  cannot  be 
considered. 

Knight,  Simpson  &  Ilarpham,  for  the  appellants, 

S.  A.  W.  Carver,  for  the  respondcnta. 

■•■  TEMPLE,  J.     The  action  was  hronpht  to  annnl  «  mar- 
riage between  the  parties  entered  into  on  the  third  day  of  Jvdy, 
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1862,  upon  the  ground  that  defendant  had  another  husband,  to 
wit,  Joseph  Milam. 

^*^*  It  is  now  conceded  that  defendant  was  married  to  Joseph 
Milam  in  February,  1858,  when  defendant  was  but  fifteen  years 
of  age;  that  she  lived  with  Milam  as  his  wife  for  ten  days,  when 
«he  was  taken  away  by  her  parents  and  went  to  Salt  Lake.  It 
•does  not  appear  how  long  she  was  absent  from  San  Bernardino, 
but  it  could  not  have  been  a  very  long  time,  for  she  testified  that 
.«he  lived  at  San  Bernardino  after  her  marriage  to  Milam  about 
four  and  one-half  years,  when  she  married  plaintiff.  Only  about 
that  period  elapsed  between  her  first  and  second  marriage.  She 
testified  that  Milam  left  a  few  days  after  her  marriage  to  him, 
und  she  had  heard  nothing  of  him  since.  Plaintiff  and  defend- 
•ant  lived  together  as  husband  and  wife  at  Los  Angeles  for  about 
twenty-two  years,  when,  as  defendant  testified,  she  was  told  by 
her  nephew,  who  lived  in  Arizona,  that  he  had  met  a  brother  of 
Joseph  Milam  who  said  Joseph  Milam  was  living  at  "Walla  Walla. 
This  is  all  she  has  ever  heard  in  regard  to  Milam  since  he  left 
San  Bernardino.  She  then  commenced  an  action  against  Jo- 
seph Milam  to  secure  a  divorce.  In  her  verified  complaint,  filed 
December  21,  1883,  she  describes  herself  as  Jane  Elizabeth  Mi- 
lam, and  states  that  plaintiff  and  defendant  were  married  in  Feb- 
ruary, 1858,  and  ever  since  have  been  and  now  are  husband  and 
wife,  and  that  defendant  resides  out  of  the  state  of  California. 

On  the  same  day  she  made  and  presented  to  the  court  her  affi- 
davit, to  procure  the  publication  of  summons,  in  which  she 
fitated  that  defendant  resides  out  of  the  state,  that  his  last  resi- 
dence within  the  state  was  in  Pajaro,  in  Santa  Cruz  county,  that 
through  knowledge  derived  from  his  brother  she  believes  he  re- 
sides at  Walla  Walla  in  Washington  territory. 

Such  proceedings  were  had  in  the  action  that  on  the  twenty- 
ninth  day  of  March,  1894,  a  decree  was  entered  dissolving  the 
marriage  between  Joseph  Milam  and  the  defendant,  plaintiff  in 
that  action. 

Certain  findings  were  also  filed,  and  purport  to  constitute  part 
of  the  judgment-roll;  but,  as  there  were  no  *"^  issues  to  try  and 
judgment  was  entered  on  default,  express  findings  were  unau- 
thorized and  add  nothing  to  the  necessary  adjudication. 

Subsequently,  defendant  commenced  an  action  against  the 
plaintiff  to  have  her  marriage  with  him  declared  void  on  the  same 
ground  on  which  plaintiff  now  seeks  relief,  to  wit:  That  at  the 
time  of  her  marriage  with  him  her  first  husband,  Joseph  Milam, 
was  living  and  she  had  not  been  divorced  from  him.    The  com- 
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plaint  in  tliat  suit  was  also  verified.  The  action  was  finally  dis- 
missed by  her  before  it  came  to  judgment 

Two  of  plaintiff's  brothers  testified  that,  at  the  time  the  par- 
ties to  this  action  were  married,  they  heard  travelers  say  the  man 
defendant  married  was  still  living  there  (San  Bernardino).  It 
is,  however,  pretty  certain  that  he  was  not  then  living  at  San 
Bernardino.  This  is  all  the  evidence  contained  in  the  record 
upon  this  subject. 

It  is  contended:  1.  That  the  judgment  in  the  divorce  suit  is 
conclusive  upon  defendant  that  she  was  divorced  from  Milam. 
That  is,  that  Milam  was  then  alive,  and  that  until  the  decree  was 
entered  she  was  his  wife. 

But  this  adjudication  as  such  did  not  bind  Milam.  He  was  not 
served  with  summons  and  was  without  the  state,  and  the  action 
was  therefore  strictly  in  rem.  "No  sovereignty,"  says  Story  on 
Conflict  of  Laws,  section  539,  "can  extend  its  process  beyond  its 
own  territorial  limits  to  subject  either  persons  or  property  to  its 
judicial  decisions."  The  res  before  the  court  was  the  status  of 
the  plaintiff  in  the  divorce  suit.  No  service  of  summons  being 
had,  it  was  not  an  action  inter  partes,  but  a  proceeding  affecting 
only  the  status  of  the  wife.  "It  did  not  establish  but  recognized 
and  presupposed  the  relation  of  husband  and  wife  as  previously 
existing":  Burlen  v.  Shannon,  3  Gray,  387.  It  was  conclusive 
against  all  the  world  that  the  plaintiff  in  that  suit  was  no  longer 
the  wife  of  Joseph  Milam,  and  it  was  an  adjudication  of  nothing 
else.  No  one  would  claim  that  Milam  would  be  estopped  by  the 
decree  to  deny  that  he  had  ever  been  '"^^^  married  to  defendant, 
or,  had  he  remarried  and  had  children,  that  the  decree  would  be 
evidence  of  their  bastardy.  Milam  may  have  been  previously  di- 
vorced, and  in  such  case  there  would  be  two  valid  decrees,  which, 
on  the  theory  that  they  constituted  an  adjudication  of  marriage  at 
the  time  of  the  divorce,  conclusive  against  the  world,  would  con- 
tradict each  other  and  yet  both  be  binding  on  all  the  worid:  See 
on  this  point  Gill  v.  Read,  5  R.  I.  343;  73  Am.  Dec.  73;  Gourand 
T.  Gourand,  3  Redf.  2G2;  Freeman  on  Judgments,  154. 

But  since  the  court  had  jurisdiction  to  declare  the  status  of 
Mrs.  Milam  as  affected  by  an  assumed  marriage  with  Joseph  Mi- 
lam, and  did  adjudge  that  she  was  no  longer  the  wife  of  Joseph 
Milam,  it  would  follow  that  he  could  no  longer  be  her  husband. 
He  was  thus  affected  by  the  judgment  as  he  would  have  been  by 
the  death  of  his  wife,  and  this  resulted  simply  from  the  fact  that 
the  status  of  his  wife  was  changed.  So  far  and  no  farther,  tha 
judgment  bound  him  and  all  the  world. 
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That  being  so,  it  must  follow  that  as  an  adjudication  it  bound 
her  no  further.  Had  she  borne  children  to  Hunter  the  judg- 
ment would  have  estopped  neither  such  children  nor  her  to  deny 
that  she  was  the  wife  of  Milam  when  she  married  Hunter. 

It  is  further  contended  that  her  affidavits  are  conclusive  evi- 
dence against  her.  Three  times  she  stated  under  oath  that  she 
was  the  wife  of  Mlam  when  she  was  married  to  Hunter.  This  is 
very  strong  testimony  against  her,  but  it  is  only  strong  evidence. 
It  is  not  an  estoppel.  She  went  upon  the  stand  as  a  witness  for 
herself,  and  explained  that  she  made  those  affidavits  upon  the 
strength  of  a  rumor  she  heard.  This  was  all  she  had  heard.  The 
court  found  in  her  favor,  and  must  have  believed  her  statement. 
The  statements  made  by  plaintiff's  brother  do  not  show  that 
Milam  had  been  heard  from,  and,  if  defendant's  testimony  was 
true,  such  statements  must  have  been  unfounded.  The  court 
could  well  find  that  there  was  no  authentic  information  to  the 
effect  that  Milam  was  alive. 

^®''  But  it  is  said  the  marriage  of  the  parties  to  this  suit  took 
place  only  about  four  and  one-half  years  after  the  marriage  to 
Milam,  and  it  will  be  presumed  that  Milam  was  alive,  in  the  ab- 
sence of  proof  to  the  contrary.  There  was  no  proof  tending  to 
show  that  Milam  was  dead,  or  that  his  chance  for  life  was  below 
the  average;  therefore  it  is  contended  the  court  should  have 
found  that  he  was  alive. 

This  presumption  of  the  continuation  of  life  is,  however,  over- 
come by  another.  It  is  presumed  that  a  person  is  innocent  of 
crime  or  wrong:  Code  Civ.  Proc,  sec.  1963.  There  is  also  a  pre- 
sumption, and  a  very  strong  one,  in  favor  of  the  legality  of  a 
marriage  regularly  solemnized.  Rather  than  hold  a  second  mar- 
riage invalid,  and  that  the  parties  have  committed  a  crime  or 
been  guilty  of  immorality,  the  courts  have  often  indulged  in  the 
presumption  of  death  in  less  than  seven  years,  or,  where  the  ab- 
sent party  was  shown  to  be  alive,  have  allowed  a  presumption 
that  the  absent  party  has  procured  a  divorce.  A  more  correct 
statement  perhaps  would  be  that  the  burden  is  cast  upon  the 
party  asserting  guilt  or  immorality  to  prove  the  negative — that 
the  first  man-iage  had  not' ended  before  the  second  marriage.  A 
few  cases  will  best  illustrate  the  rule.  In  Eex  v.  Twyning,  2 
Barn.  &  Aid.  386,  was  a  question  as  to  a  settlement,  which  de- 
pended upon  the  validity  of  a  second  marriage  of  Mary  Burns. 
She  was  a  pauper  and  married  about  twelve  months  after  her 
husband  had  enlisted  as  a  soldier  in  foreign  service.  The  second 
marriage  was  held  good.    The  court  said:  "The  law  presumes  the 
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continuation  of  life,  but  it  also  presumes  against  the  commission 
of  crimes,  and  that  even  in  civil  cases,  until  the  contrary  is 
proved."  This  was  the  question  in  Rex  v.  Harborne,  2  Ad.  &  K 
640.  It  was  said  that  there  was  no  absolute  presumption,  but 
that  it  was  a  question  for  the  jury  to  determine  under  the  cir- 
cumstances of  the  case,  and  a  verdict  convicting  a  defendant  of 
bigamy  was  upheld  on  proof  that  the  husband  was  alive  twenty- 
five  days  before  the  second  marriage:  See,  ***  also.  Rex  v.  Lum- 
ley,  L.  R.  1  C.  C.  196.  Murray  v.  Murray,  6  Or.  1,  involved  the 
legitimacy  of  the  children  of  a  second  marriage.  It  was  held 
that  the  presumption  of  innocence  should  be  preferred,  but  that 
presumption  was  not  absolute  and  the  question  would  depend 
upon  the  special  circumstances  of  the  case.  In  Lockhart  v. 
White,  18  Tex.  108,  Mrs.  Waggoner  had  been  separated  from 
her  husband  about  five  years.  One  witness  had  heard  of  him 
since  the  separation.  The  court  said:  "There  is  no  evidence  that 
Waggoner  had  been  heard  of  within  twelve  months  (though  that 
exact  time  is  not  necessary  to  raise  a  favorable  presumption) 
prior  to  the  marriage  with  Allsbrooks,  and,  under  the  rule  estab- 
lished in  the  above  case,  the  continuance  of  the  life  of  Waggoner 
will  not  be  presumed.  The  second  marriage  was  consequently 
lawful  and  valid."  It  was  also  said  that  the  presumption  of  the 
continuance  of  life  was  weaker  and  must  yield  to  the  presumption 
of  innocence.  Sharp  v.  Johnson,  22  Ark.  79,  was  a  case  involv- 
ing a  question  of  heirship  depending  upon  legitimacy.  This  de- 
pended upon  the  validity  of  a  marriage.  The  court  refused  an 
instruction  to  the  effect  that  the  former  wife,  if  alive  within 
five  years  before  the  last  marriage,  was  presumed  to  be  still  alive. 
The  ruling  was  affirmed,  and  the  court  quoted  from  Mathews  on 
Presumptive  Evidence:  "A  charge  of  an  act  of  immorality,  or  of 
disobedience  of  a  positive  law,  will  not  be  received  unless  sup- 
ported by  direct  evidence.  Circumstances  showing  probability 
merely  are  not  enough;  the  fact  averred  must  be  conclusively 
proved." 

Klein  v.  Laudman,  29  Mo.  259,  was  an  action  of  slander,  and 
a  similar  ruling  was  made.  Spears  v.  Burton,  31  Miss.  547,  in- 
volved the  question  of  legitimacy,  and  it  was  held  that  the  pre- 
sumption of  continuancy  of  life  would  not  establish  a  crime,  even 
in  a  civil  case. 

To  the  same  effect  is  Greensborough  v.  Underbill,  12  Vt.  604. 
The  question  in  that  case  was  as  to  settlement.  Schmisseur  v. 
Bcatrie,  147  111.  210,  was  a  cnsc  involving  the  question  of  legit- 
imacy.   It  was  proven  that  an  absent  *"'*    husband  was  alive  at 
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the  time  of  the  marriage,  and  the  court  held  that  in  favor  ol 
this  second  marriage  it  would  presume  that  the  absent  party  had 
obtained  a  divorce,  and  that  the  burden  of  proving  that  such  di- 
vorce had  not  been  obtained  was  on  the  party  alleging  the  in- 
validity of  the  second. 

It  is  said  that  a  contrary  doctrine  is  established  in  People  v. 
Stokes,  71  Cal.  263.  This  precise  point  was  not  there  discussed, 
although  it  was  raised.  The  court  contented  itself  with  assen- 
ing  the  general  proposition,  which  no  one  disputes,  that  the  pre- 
sumption of  life  continues  for  seven  years.  The  fact  that  there 
were  conflicting  presumptions  must  have  escaped  the  attention 
of  the  court,  otherwise  the  case  is  in  conflict  with  all  the  cases 
upon  the  subject  and  with  all  the  text-books.  We  cannot  hold 
that  this  long  line  of  decisions,  in  which  there  is  no  break,  has 
been  overruled  by  a  case  in  which  the  point  was  not  discussed. 

The  court  found  for  the  defendant  upon  all  points  notwith- 
standing the  fact  that  owing  to  her  former  statements  under  oath 
her  testimony  was  justly  subject  to  grave  suspicion.  If  her  ex- 
planation of  the  former  affidavits  was  true  I  ithink  it  suffi- 
cient. We  cannot  reverse  the  judgment  for  insufficiency  of  the 
evidence. 

As  the  appeal  from  the  judgment  was  taken  too  late,  we  can- 
not consider  the  objections  to  the  allowance  of  alimony,  A  new 
trial  is  a  re-examination  of  an  issue  of  fact  in  the  same  court 
after  a  trial.  The  allowance  of  alimony  is  an  incident  to  an  ac- 
tion for  a  divorce,  and,  although  the  determination  as  to  its  al- 
lowance may  involve  a  controversy  as  to  facts,  such  determina- 
tion is  not  the  trial  of  an  issue  in  the  case.  It  may  be  before  or 
after  trial. 

The  appeal  from  the  judgment  is  dismissed,  and  the  order 
denying  a  new  trial  is  affirmed. 

McFarland,  J.,  Van  Fleet,  J.,  Harrison,  J.,  Garoutte,  J.,  and 
Henshaw,  J.,  concurred. 

MARRIAGE  AND  DIVORCE-SECOND  MARRIAGE— PRE- 
SUMPTION.—Where  a  woman,  deserted  by  her  husband,  married 
another,  more  than  six  but  less  than  seven  years  after  the  first  had 
been  last  heard  from,  the  presumption  in  favor  of  the  validity  of  the 
second  marriage  outweighs  the  presumption  of  the  continuance  of 
the  first  husband's  life:  Johnson  v.  Johnson,  114  111.  611;  55  Am. 
Rep.  883. 

MARRIAGE— ESTOPPEL  BY  DIVORCE.— J.  married  R.  In  1860 
and  soon  after  permanently  deserted  her.  In  1864  J.  married  the 
plaintiff,  and  In  1868  they  separated.  In  1870.  while  living  near  J., 
the  plaintiff  publicly  married  W.  Subsequently,  the  plaintiff  got  a 
divorce  from  J.  for  desertion.    It  was  held  that  in  this  action  for 
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dower  In  the  estate  of  W:  1.  That  the  presumption  was  against  the 
validity  of  the  marriage  of  1864;  2.  That  the  plaintiCf  was  not 
estopped  from  showing  that  that  marriage  was  void:  Williams  y. 
Williams,  68  Wis.  58;  53  Am.  Rep.  253. 


People  v.  Bendit. 

[Ul  CAlXrOHNTA,  271.] 

FORGETIT.— TO  CONSTITUTE  FORGERY,  there  must  be  the 
making  of  a  writing  which  falsely  purports  to  be  the  writing  of  an- 
other. A  false  statement  of  fact  In  the  body  of  the  instrument,  or  a 
false  assertion  of  authority  to  write  another's  name,  or  to  sign  his 
name  as  agent,  by  which  a  person  is  deceived  and  defrauded,  is  not 
forgery.  To  make  It  such  there  must  be  a  design  to  pass  as  the  gen- 
tiine  writing  of  another  person,  that  which  is  not  his  writing. 

FORGERY  BY  AGENT.— If  one  fraudulently  executes  and  is- 
sues an  Instrument  purporting  on  Its  face  to  be  executed  by  him,  as 
the  agent  of  a  principal  therein  named,  he  Is  not  guilty  of  forgery, 
though  he  has  in  fact  no  authority  from  such  principal  to  execute 
the  writing. 

FORGERY  AT  COMMON  LAW  AND  UNDER  STATUTE.— 
As  to  what  constitutes  forgery  of  Instruments  which  are  subjects  of 
forgery  the  common  law  and  the  statute— <Califomi a  Penal  Code,  sec- 
tion 470— do  not  differ.  Under  both,  forgery  consists  In  the  false  mak- 
ing or  materially  altering,  with  Intent  to  defraud,  of  any  writing, 
which.  If  genuine,  might  apparently  be  of  legal  efficacy  or  the  founda- 
tion of  a  legal  liability.  The  common  law  and  the  statute  differ  only 
as  to  the  kinds  of  instruments  which  are  the  subject  of  forgery. 

W.  S.  Hinkle  and  H.  H.  Davis,  for  the  appellant. 

W.  F.  Fitzgerald,  attorney  general,  and  C.  H.  Jackson,  deputy 
attorney  general,  for  the  respondent 

*"  McFARLAND,  J.  The  defendant  was  convicted  of  for- 
gery, and  appeals  from  the  judgment  and  from  an  order  denying 
a  new  trial. 

The  information  charges  that  appellant  on  July  30,  1894,  did 
unlawfully,  feloniously,  falsely,  etc.,  and  with  intent  to  defraud, 
"make  and  forge  a  certain  instrument  in  writing,  in  words  and 
figures  following,  to  wit: 

"San  Francisco,  July  30,  1894. 
"G.  W.  Hume  &  Co. — William  Cluff  Company,  wholesale  grocers 
and  provision  dealers,  18  to  22  Front  St.,  corner  Pine.    Tel- 
ephone 1819. 

"To  balance $ 

"July  23.    To  bill  rendered 16  60 

*T)iflcount 30 


$15  20 
•*WM.  CLUFF  &  CO. 

"A.  B." 
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It  further  charges  (in  brief)  that  on  said  July  30th  he  will- 
fully, fraudulently,  etc.,  passed  the  said  instrument  "as  true  and 
genuine/'  to  one  J.  Deming,  with  intent  to  defraud  G.  W. 
Hume  and  J.  Deming,  doing  business  under  the  firm  name  of  G. 
W.  Hume  &  Co.  The  instrument  is  admitted  by  appellant  to  be 
a  receipt  for  ^''^  money,  although  there  is  nothing  on  its  face 
which  acknowledges  such  receipt. 

"We  do  not  deem  it  necessary  to  consider  the  points  made  by  ap- 
pellant that  the  information  is  insufficient,  and  that  material  er- 
rors were  committed  by  the  court  in  rulings  upon  the  admissi- 
bility of  evidence,  for  in  our  opinion  there  was  no  evidence  suf- 
ficient to  establish  the  crime  of  forgery.  There  was  a  conflict  of 
evidence  as  to  whether  appellant  was  the  person  who  did  the  acts 
testified  to  by  the  witnesses  for  the  prosecution;  but  assuming 
that  plaintiff  was  identified  as  the  person  who  did  those  acts, 
the  acts  themselves  do  not  constitute  the  crime  charged.  The 
facts  testified  to  were  (in  brief)  these:  The  writing  alleged  to 
have  been  forged  was  sent  by  Wm.  Cluff  &  Co.  to  Hume  &  Co. 
the  day  before  July  30,  1894,  so  that  the  latter  might  examine  it, 
and  be  ready  to  pay  when  the  collector  of  the  former  should  call 
for  payment.  It  was  then  simply  an  unreceipted  account  with 
no  name  signed  to  it.  On  July  30th,  according  to  the  people's 
testimony,  appellant  went  to  the  business  place  of  Hume  &  Co., 
and  asked  J.  Deming,  one  of  the  partners,  for  the  payment  of 
this  account.  Deming  asked  him  the  amount,  and  as  he  did  not 
give  the  correct  amount  Deming  refused  to  pay.  Appellant  said 
"there  must  be  some  mistake,  and  that  he  would  see  about  it,  and 
went  out.  Deming  testified:  "I  naturally  thought  he  was  a  col- 
lector for  them."  Deming  afterward  went  out  himself,  leaving 
Fannie  A.  Berry  as  acting  cashier.  Afterward  appellant  re- 
turned, and  Miss  Berry  paid  him  the  amount  of  the  account,  and 
appellant  receipted  it,  by  writing  in  the  presence  of  Miss  Berry, 
"Wm.  Cluff  &  Co.,  A.  B."  She  testified:  "I  saw  him  sign  Wm. 
Cluff  &  Co.,  per  A.  B.  I  understood  him  to  be  the  collector  in 
the  employ  of  the  William  Cluff  Company,  who  came  there  to 
collect,  and  was  authorized  to  collect  the  bill." 

It  is  quite  clear  that  the  facts  above  stated  do  not  constitute 
forgery.  When  the  crime  is  charged  to  be  the  false  making  of  a 
writing,  there  must  be  the  making  ^'''^  of  a  writing  which  falsely 
purports  to  be  the  writing  of  another.  The  falsity  must  be  in 
the  writing  itself — in  the  manuscript.  A  false  statement  of  fact 
in  the  body  of  the  instrument,  or  a  false  assertion  of  authority  to 
write  another's  name,  or  to  sign  his  name  as  agent,  iby  which  a 
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person  is  deceived  and  defrauded,  is  not  forgery.  There  must  be 
«  design  to  pass  as  the  genuine  writing  of  another  person  that 
which  is  not  the  writing  of  such  other  person.  The  instrument 
must  fraudulently  purport  to  be  what  it  is  not  And  there  was 
nothing  of  the  kind  in  the  case  at  bar.  There  was  no  pretense 
that  "Wm.  Cluff  &  Co."  was  the  genuine  signature  of  that  firm. 
It  was  written  by  appellant  himself  in  the  presence  of  the  party 
who  paid  the  money;  he  added  the  initials  A.  B.  to  it;  and  he  was 
understood  to  be  acting  as  the  agent  of  the  firm,  and  to  have 
written  the  name  Cluff  &  Co.  by  himself  as  such  agent.  By  these 
acts  he  may  have  committed  some  other  crime,  but  he  did  not 
commit  forgery. 

We  have  been  referred  to  no  authorities  to  the  point  that  the 
aigning  of  another's  name  as  his  agent  is  forgery;  while  there  is 
a  multitude  of  authorities  to  the  contrary  in  text-books  and  ad- 
judicated cases.  "If  a  man  accept  or  indorse  a  bill  of  exchange 
in  the  name  of  another,  without  his  authority,  it  is  a  forgery. 
But  if  he  sign  it  with  his  own  name,  per  procuration  of  the  party 
whom  he  intends  to  represent,  it  is  no  forgery;  it  is  no  false  mak- 
ing of  the  instrument,  but  merely  a  false  assumption  of  author- 
ity": 2  Archbold's  Criminal  Practice,  819.  The  doctrine  is  fully 
discussed,  and  the  views  hereinbefore  stated  declared,  in  Regina 
V.  White,  2  Carr.  404.  In  that  case  the  defendant  brought  a 
bill  to  a  banker  as  from  Tomlinson.  The  bill  was  not  indorsed, 
but  the  defendant  said  he  would  indorse  it.  The  banker  wrote 
"per  procuration  Tomlinson,"  beneath  which  the  defendant 
signed  his  own  name.  It  was  held  that  this  false  assumption 
of  authority  was  not  forgery,  as  there  was  no  false  making.  It 
has  frequently  been  held  that  "the  false  instrument  should  carry 
on  *^®  the  face  of  it  the  semblance  of  that  for  which  it  is  coun- 
terfeited," although  it  is  not  necessary  that  the  semblance  should 
be  exact:  2  Archbold's  Criminal  Practice,  866.  This  rule  illus- 
trates the  nature  of  forgery.  IIow  in  the  case  at  bar  could 
there  be  any  question  about  "semblance"? 

The  American  authorities  are  as  pronounced  on  the  subject  as 
the  English.  In  the  matter  of  Heilbonn,  1  Park.  C.  C.  434, 
the  court,  after  having  referred  to  other  cases,  say:  "It  might 
not  be  necessary  to  refer  to  these  authorities,  for  it  is  the  es- 
sence of  forgery  that  one  signs  the  name  of  another  to  pass  it 
off  as  the  signature  or  counterfeit  of  that  other.  This  cannot  he 
when  the  party  openly,  and  on  the  face  of  the  paper,  declares 
that  he  signs  for  that  other;  there  he  does  not  counterfeit  the 
name  of  the  other,  nor  attempt  to  pass  the  signature  as  the  sig- 
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nature  of  that  other.  The  offense  belongs  to  an  entirely  differ- 
ent class  of  crimes."  In  Mann  v.  People,  15  Hun,  155,  the 
court,  in  an  elaborate  opinion  in  which  the  authorities  and  the 
arguments  for  an  opposite  view  axe  fully  reviewed  and  discussed, 
holds  that  "where  one  executes  and  issues  an  instrument  purport- 
ing on  its  face  to  be  executed  by  him  as  the  agent  of  a  principal 
therein  named,  he  is  not  guilty  of  forgery,  either  at  common 
law,  or  under  the  stattutes  of  this  state,  even  though  he  has  in 
fact  no  authority  from  such  principal  to  execute  the  same." 
(We  quote  from  the  syllabus,  which  is  a  correct  condensation  of 
the  opinion.)  In  Commonwealth  v.  Baldwin,  11  Gray,  199,  71 
Am.  Dec.  703,  the  supreme  judicial  court  of  Massachusetts  say: 
"It  is  not,  says  Sergeant  Hawkins,  the  bare  writing  of  an  instru- 
ment in  another's  name  without  the  privity,  but  the  giving  it  a 
false  appearance  of  having  been  ex_ecuted  by  him,  which  makes 
a  man  guilty  of  forgery.  If  the  defendant  had  written  upon 
the  note  'William  Schouler,  by  his  agent  Henry  W.  Baldwin,'  the 
act  plainly  would  not  have  been  forgery.  The  party  taking  the 
note  knows  it  is  not  the  personal  act  of  Schouler.  He  does  not 
rely  upon  the  signature.  He  is  not  deceived  ^"^^  by  the  sem- 
blance of  his  signature.  He  relies  solely  upon  the  averred 
agency  and  authority  of  the  defendant  to  bind  Schouler.  So, 
in  the  case  before  us,  the  note  was  executed  in  the  presence  of 
the  promisee.  He  knew  it  was  not  Schouler's  signature."  In 
Commonwealth  v.  Foster,  114  Mass.  311,  19  Am.  Rep.  353,  the 
court  say:  "The  falsity  of  the  instrument  consists  of  its  purport- 
ing to  be  the  note  of  some  party  other  than  the  one  actually 
making  the  signature.  The  falsity  of  the  act  consists  in  the 
intent  that  it  shall  pass  as  the  note  of  some  other  party."  In 
State  V.  Young,  46  N.  H.  270,  88  Am.  Dec.  212,  the  supreme 
court  of  that  state  say:  "To  forge  or  counterfeit  is  to  falsely 
make;  and  an  alteration  of  a  writing  must  be  falsely  made  to 
make  it  forgery  at  common  law  or  by  our  statute.  The  term 
falsely,  as  applied  to  making  or  altering  a  writing  in  order  to 
make  it  forgery,  has  reference  not  to  the  contents  or  tenor  of 
the  writing,  or  to  the  fact  stated  in  the  writing,  because  a  writ- 
ing containing  a  true  statement  may  be  forged  or  counterfeited 
as  well  as  any  other,  but  it  implies  that  the  pat)(Sr  or  writing  is 
false,  not  genuine,  fictitious,  not  a  true  writing,  without  regard 
to  the  truth  or  falsehood  of  the  statement  it  contains — ^a  writing 
which  is  the  counterfeit  of  something  which  is  or  haa  been  a  gen- 
uine writing,  or  one  which  purports  to  be  a  genuine  writing  or 
infitrument  when  it  is  not."    In  State  v.  Willson,  28  Minn.  52, 
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the  court  referring  approvingly  to  Mann  y.  People,  15  Hun,  155, 
say:  "The  court  decided  that  this  did  not  constitute  forgery, 
and  held,  in  substance,  that  when  one  executes  and  issues  an 
instrument  purporting  on  its  face  to  be  executed  by  him  as  agent 
of  a  principal  therein  named,  he  is  not  guilty  of  forgery,  al- 
though he  has  in  fact  no  authority  from  such  principal  to  exe- 
cute or  issue  the  same.  In  fact  we  found  no  authority  to  the 
contrary,  and  the  text-writers  uniformly  lay  down  or  approve 
of  the  same  rule."  There  are  numerous  other  authorities  to  the 
same  point,  but  further  citation  is  unnecessary.  Of  course  the 
averment  in  the  information  that  the  appellant  uttered  ***** 
and  passed  the  said  instrument  "as  true  and  genuine"  is  also, 
under  the  above  views,  unsupported  by  the  evidence. 

It  is  contended  that  the  definition  of  forgery  in  section  470 
of  the  Penal  Code  makes  the  crime  different  from  forgery  at 
common  law;  but  with  respect  to  the  question  here  under  dis- 
cussion there  is  no  such  difference.  At  common  law  there  were 
frequent  embarrassing  questions  as  to  what  kinds  of  writings 
were  the  subjects  of  forgery;  while  our  code,  to  avoid  those  ques- 
tions, enumerates  a  very  large  number  of  writings  as  subjects  of 
forgery.  But  as  to  what  constitutes  forgery  of  instruments 
which  are  subjects  of  forgery,  the  definitions  at  common  law 
and  by  our  code  are  the  same.  'Torgery,  at  common  law,  is  the 
false  making  or  materially  altering,  with  intent  to  defraud,  of 
any  writing  which,  if  genuine,  might  apparently  be  of  legal  effi- 
cacy, or  the  foundation  of  a  legal  liability":  2  Bishop's  Criminal 
Jj&w,  8th  ed.,  sec.  523.  In  the  notes  to  the  section  of  Bishop 
just  quoted  many  other  definitions  are  given,  and  it  will  be  no- 
ticed that  the  leading  descriptive  words  are  "false  making*'  (or 
altering).  In  our  code  the  words  are  "every  person  who,  with 
intent  to  defraud  another,  falsely  makes,  alters,"  etc.,  any  of 
the  written  instruments  enumerated.  The  definition  is  there- 
fore essentially  the  same  in  both  instances;  and  it  ie  the  same 
in  the  statutes  of  all  the  other  states  to  which  our  attention  has 
been  called,  but  the  meaning  of  the  words  "false  making"  when 
applied  to  forgery  is  that  hereinbefore  stated. 

The  broad  and  well  established  distinction  above  set  forth 
cannot  be  ignored  by  courts  or  jurors — even  when  in  their  opin- 
ion a  more  severe  punishment  should  be  imposed  on  a  defendant 
than  the  one  which  the  law  prescribes  for  the  offense  of  which  he 
is  guilty.  As  was  said  in  Mann  v.  People,  15  Hun,  155,  "what-, 
ever  his  misdeeds,  he  muat  not  suffer  for  a  crime  which  Le  has 
not  committed.** 
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Forgery  is  a  grave  and  exceedingly  dangerous  crime.  ^*  A 
very  large  part  of  the  business  of  civilized  countries  is  done  by 
means  of  negotiable  instruments.  These  are  rarely  presented  by 
the  makers,  but  are  paid  to  others  on  the  faith  that  the  signa- 
tures, and  the  bodies  of  the  instruments,  are  genuine.  The 
business  of  a  bank  would  come  to  a  standstill  if  the  paying  teller 
would  not  pay  any  check  until  he  could  communicate  with  the 
drawer.  Hence,  if  there  were  many  successful  forgeries  there 
would  be  the  utmost  confusion  in  business  circles.  Conse- 
quently forgery,  no  matter  how  small  the  amount  involved,  is 
made  a  felony.  But  obtaining  money  or  other  property  by  false 
pretenses,  where  the  party  defrauded  gives  credit,  not  to  the  gen- 
uineness of  a  writing,  but  to  the  person  who  deceives  him,  is 
made  a  misdemeanor,  or  felony,  according  to  the  amount  of 
money  obtained  by  the  false  representation. 

For  the  foregoing  reasons  the  judgment  must  be  reversed; 
and,  of  course,  another  trial  upon  the  theory  on  which  the  first 
trial  was  conducted  would  be  useless. 

The  judgment  and  order  appealed  from  are  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

FORGERY— WHAT  CONSTITUTES.— The  chief  essential  elements 
of  forgery  are:  1.  A  writing  in  such  form  as  to  be  apparently  of 
some  legal  efficacy;  2.  An  evil  Intent;  and  3.  The  false  making  of 
Buch  writing:  State  v.  Gryder,  44  La.  Ann.  962;  32  Am.  St.  Rep.  358, 
and  note.  Forgery  la  the  false  making  or  materially  altering,  with 
intent  to  defraud,  of  any  writing  which,  if  genuine,  might  apparently 
be  of  legal  efficacy  or  the  foundation  of  a  legal  liability:  State  v. 
Sherwood,  90  Iowa,  550;  48  Am.  St.  Rep.  461,  and  note.  Forgery 
consists  of  making  or  altering  a  writing  so  as  to  make  the  alteration 
purport  to  be  the  act  of  another  person:  State  v.  Taylor,  46  La.  Ana. 
1332;  49  Am.  St.  Rep.  351,  and  note. 

FORGERY— AGENCY.— An  Instrument  showing  on  Its  face  that 
the  person  who  executed  It  signed  as  agent  for  the  maker  cannot  be 
the  subject  of  forgery,  although  such  agent  acted  without  authority: 
State  ▼.  Taylor,  46  La.  Ann.  1332;  49  Am.  St.  Rep.  351,  and  note. 
Bee,  also,  the  extended  note  to  Arnold  t.  Cost,  22  Am.  Dec.  807. 
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SlNSHEIMEB     V.    "WhITELY. 
(lU  CxuroEKiA,  S78.] 

WAREHOUSEMEN— RECEIPTS  OF— WEIGHING  TAGS- 
DELIVERY— ATTACHMENT.— To  constitute  a  writing  a  warehouse 
receipt  there  must  be  something  on  Its  face  to  indicate  that  acontract 
of  storage  has  been  entered  into.  Weighing  tags,  given  by  a  com- 
pany charging  no  storage  and  only  showing  the  weight  and  quantity 
of  the  property  weighed  for  a  person  named  therein  are  not  ware- 
house receipts;  and  their  transfer  to  a  pledgee  does  not  transfer 
possession  of  the  property  so  as  to  exempt  it  from  attachment  by  a 
creditor  of  the  pledgor. 

WAREHOUSEMEN— POWER  TO  ISSUE  WAREHOUSE  RE- 
CEIPTS.—It  is  only  persons  who  pursue  the  calling  of  warehousemen 
by  receiving  and  storing  goods  in  a  warehouse  as  a  business  for 
profit,  that  have  power  to  issue  technical  warehouse  receipts,  the 
transfer  of  which  is  a  good  delivery  of  the  goods  represented  by 
them. 

ATTACHMENT  OF  GOODS  IN  WAREHOUSE— SUFFI- 
CIENCY OF  LEVY.— Goods  stored  In  a  warehouse  are  suflaciently 
levied  upon  under  a  writ  of  attachment,  by  taking  actual  possesaloa 
of  and  placing  them  in  charge  of  a  keeper. 

F.  A.  Dom  and  W.  Shipsey,  for  the  appellants. 

J.  M.  Wilcoxon  and  Wilcoxon  &  Bouldin,  for  the  respond- 
ent. 

*'■**  BKITT,  C.  Replevin  for  two  hundred  and  serenteen 
sacks  of  beans.  Defendant  Whitely  is  constable  of  a  certain 
township  in  San  Luis  Obispo  county,  and  as  such  levied  on  the 
beans  as  the  property  of  one  Costa  in  virtue  of  a  writ  of  attach- 
ment to  him  issued  out  of  the  justice's  court  of  said  township 
at  the  suit  of  one  Lial  against  said  Costa.  At  the  time  of  the 
levy,  the  *'''*  beans  were  stored  in  a  warehouse  at  Pismo,  in  said 
county,  owned  by  the  Jordan  Bituminous  Rock  and  Paving  Com- 
pany, a  corporation,  which  is  joined  with  the  constable  as  a  de- 
fendant in  this  action.  In  November,  1893,  said  Costa,  who  was 
then  the  owner  of  the  beans,  caused  them  to  be  weighed  at  said 
warehouse  and  deposited  therein,  receiving  from  said  paving 
company  at  that  time  five  certain  instruments,  which  plaintiffs 
style  "warehouse  receipts,"  and  which  defendants  call  "weigh- 
ing tags";  these  were  in  the  following  form,  varying  as  to  the 
number  of  sacks  specified:  "Jordan  Bit.  Rock  and  Pav.  Co 's 
scales,  Pismo,  Cal.,  11-2,  1893.  Weighed  for  F.  J.  Silva. 
Gross,  6,080.  Tare,  1,570.  40  sks.  beans.  Net  wt.  3,510. 
Marked  F.  J.  S.  A.  Klatt,  weigher."  They  were  issued  at 
Costa's  request  in  the  name  of  one  F.  J.  Silva,  with  consent  of 
the  latter,  but  were  delivered  to  Costa;  Silva  never  had  possession 
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of  them  and  had  no  interest  in  the  beans.  A  Mr.  Stevens,  agent 
of  said  company,  and  who  had  charge  of  the  wajehouse,  testified 
at  the  trial:  "The  tags  in  evidence  were  issued  by  our  company 
at  Pismo,  and  are  the  only  kind  issued  by  our  company,  the  only 
receipts  given.  They  are  given  by  the  weigher;  the  tags,  or 
whatever  you  call  them,  were  given  by  the  weigher  at  the  scales 
when  the  beans  were  weighed  and  were  placed  in  the  warehouse"; 
also,  that  the  company  took  the  beans  as  a  warehouseman,  but 
had  no  charge  against  them;  that  it  does  not  charge  storage. 

On  December  6,  1893,  Costa  delivered  said  instruments, 
though  without  indorsement,  to  plaintiffs  as  security  for  a  debt 
then  owed  by  him  to  them.  He  also  gave  them  a  written  order  for 
the  beans  addressed  to  "Agent  Pismo  "Wharf  and  Warehouse." 
December  11th,  following,  the  constable  seized  the  beans  pur- 
suant to  said  writ  in  Dial's  suit  against  Costa;  Dial  obtained 
judgment  in  that  action,  and  an  execution  issued  thereon,  under 
which  the  constable  was  about  to  sell  the  beans,  when  plaintiffs 
for  the  first  time  notified  him  and  also  the  paving  company  of 
their  claim  to  the  property  in  ^****  virtue  of  the  transfer  to  them 
of  said  alleged  warehouse  receipts;  their  demand  for  release  of 
the  property  being  refused,  they  brought  this  action. 

A  warehouse  receipt  has  been  defined  to  be  a  written  contract 
between  the  owner  of  the  goods  and  the  warehouseman,  the  lat- 
ter to  store  the  goods  and  the  former  to  pay  for  that  service: 
Hale  V.  Milwaukee  Dock  Co.,  29  Wis.  488;  9  Am.  Eep.  603.  Per- 
haps some  of  the  terms  of  this  contract  may  be  implied  (see 
forms  of  such  receipts  construed  in  Dowrie  v.  Salz,  75  Cal.  349, 
and  Bishop  v.  Fulkerth,  68  Cal.  607);  but  suirely  there  ought  to 
be  something  on  the  face  of  the  instrument  to  indicate  that  a 
contract  of  storage  has  been  entered  into;  our  statute  on  the 
subject  requires  that  much  (Stats.  1877-78,  sec.  5,  p.  949);  the 
language  in  the  papers  here,  "Weighed  for  F.  J.  Silva  forty  sacks 
beans,"  no  more  signifies  that  the  paving  company  received  or 
held  the  beans  as  a  warehouseman  than  that  it  bought  or  sold 
the  same,  or  shipped  them  to  a  distant  pori;;  on  their  face  they 
plainly  are  not  warehouse  .receipts:  Cathcart  v.  Snow,  64  Iowa, 
584;  Eobson  v.  Swart,  14  Minn.  371;  100  Am.  Dec.  238.  But 
it  is  said  that  the  tickets  were  the  only  vouchers  issued  by  the 
defendant  company,  and  hence  must  be  treated  as  warehouse 
receipts.  Rather,  it  seems  to  us,  that  circumstance  tends  to 
show  that  said  company  was  not  a  warehouseman  at  all  in  the 
sense  which  the  law  attributes  to  that  term — an  inference  cor- 
roborated by  the  fact  that  it  makes  no  charge  for  storage.    It 
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is  only  persona  who  pursue  the  calling  of  warehoiisemen — that 
is,  receive  and  store  goods  in  a  warehouse  as  a  business  for  profit 
— that  have  power  to  issue  a  technical  warehouse  receipt,  the 
transfer  of  which  is  a  good  delivery  of  the  goods  represented  by 
it:  Shepardson  v.  Gary,  29  Wis.  42;  Bucher  v.  Commonwealth, 
103  Pa.  St  534;  Edwards  on  Bailments,  sec.  332.  Since  there 
waa  nothing  equivalent  to  delivery  of  the  beans  in  the  transac- 
tion between  Costa  and  plaintiffs,  the  rights  of  the  attaching  offi- 
cer are  not  affected  by  the  attempted  transfer. 

***  The  court  found  that  the  constable  made  no  valid  levy  of 
the  writ;  and  some  effort  is  made  here  to  justify  the  finding;  it 
seems  to  ns  a  mere  conclusion  of  law;  but,  admitting  it  to  be  a 
finding  of  ultimate  fact,  it  is  not  sustained  by  the  evidence.  It 
appears  from  the  constable's  return  and  certain  parol  evidence 
(which  was  admissible  in  aid  of  the  return  (Brusie  v.  GTates,  80 
Cal.  462),  that  he  took  actual  possession  of  the  beans  in  the  ware- 
house and  placed  said  Stevens  in  charge  thereof  as  keeper;  there 
were  some  further  proceedings  by  him  to  charge  both  Silva  and 
the  paving  company  as  garnishees,  but  the  sufficiency  of  these 
need  not  be  looked  to;  his  possession  by  his  keeper  was  a  compli- 
ance with  the  statute:  Code  Civ.  Proc,  sec.  542,  subd.  3, 

The  judgment  and  order  denying  defendants*  motion  for  new 
trial  should  be  reversed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
and  order  denying  defendants'  motion  for  a  new  trial  are  re- 
versed. Harrison,  J.,  Garoutte,  J.,  Van  Fleet,  J. 

Hearing  in  Bank  denied. 

WAREHOUSEMEN— WHO  LIABLE  AS.— It  may  be  stated  as  a 
gen«ral  principle  that  one  who  for  hire  receives  goods  for  storage, 
and  whose  duty  la  that  of  cnstody,  rather  than  carriage.  Is  liable 
for  such  goods  as  a  warehouseman,  whatever  may  be  his  designa- 
tion: Extended  note  to  Schmidt  v.  Blood.  24  Am.  Dec.  145. 

WAREnOUSE  RECEIPTS— WHAT  ARE.— A  warehoxweman's  re- 
ceipt la  said  to  be  a  quasi  negotiable  Instniment,  though  In  some 
Btatea  they  have  l)een  made  negotiable  by  statute.  A  mere  weigher's 
ticket,  with  the  word  "stored"  on  its  face,  Is  not  a  warehouseman*! 
receipt:  Extended  note  to  Bice  r.  Cutler,  84  Am.  Dec  703. 
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[Ill  Califobmia,  473.] 

WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS- 
USE  OF  PUMPS  FOR  IRRIGATION.— A  riparian  proprietor  has  the 
right  to  raise  a  reasonable  quantity  of  the  waters  of  a  stream  by 
means  of  pumps  for  the  purpose  of  irrigation. 

WATERS  AND  WATERCOURSES— IRRIGATION— MODE  OF 
DIVERSION.— The  method  of  obtaining  the  water  of  a  stream  with 
which  to  irrigate  land  has  nothing  to  do  with  the  process  of  irriga- 
tion or  the  meaning  of  the  word,  nor  with  the  reasonableness  or  law- 
fulness of  any  given  diversion  of  water. 

WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS— AL- 
TITUDE OF  LAND.— The  right  to  use  water  for  the  purpose  of  irri- 
gation results  from  the  need  of  water  upon  the  land,  and  assuming 
this  need  in  any  given  case  to  exist  equally  as  to  all  riparian  land, 
the  respective  rights  of  the  proprietors  to  divert  water  for  this  pur- 
pose must  be  in  proportion  to  their  respective  ownerships  upon  the 
stream,  Irrespective  of  the  altitude  of  their  land. 

WATERS  AND  WATERCOURSES  —  IRRIGATION— ALTI- 
TUDE OF  LAND— MODE  OF  DIVERSION.— In  no  case  can  one 
riparian  proprietor  be  deprived  of  his  Just  and  equal  proportion  of 
the  waters  of  a  stream  for  the  purpose  of  irrigation,  merely  because 
his  land,  by  reason  of  its  level  or  altitude  above  the  S'tream,  cannot 
be  irrigated  by  the  same  method  employed  on  some  other  land  along 
the  stream. 

WATERS  AND  WATERCOURSES— IRRIGATION— DETER- 
MINATION OF  RIGHTS— PARTIES.— A  final  and  satisfactory  ad- 
justment between  riparian  owners  of  irrigation  rights  cannot  be  had 
without  the  presence  of  every  person  having  any  right  In  the  stream, 
and  all  the  facts  which  can  possibly  bear  on  the  question  should  be 
laid  before  the  court, 

F.  A.  Howard,  for  the  appellainta. 

B.  Dunnigan,  for  the  respondenta. 

*''*  VAN  FLEET,  J.  This  is  an  action  brought  by  seTeral 
riparian  proprietors  against  certain  persons  above  them  on  the 
stream,  to  restrain  them  from  diverting  any  of  the  waters  of  the 
stream. 

^"^^  The  complaint  alleges  that  the  plaintiffs  are  riparian  pro- 
prietors, and  as  such  entitled  to  all  the  waters  of  the  stream; 
that  the  defendants  are  not  entitled  to  use  any  of  the  water  for 
any  purpose;  and  that  they,,  by  means  of  certain  machinery,  arti- 
ficially and  wrongfully  raise  and  divert  from  the  stream  a  large 
amount  of  the  waters  thereof,  for  the  purpose  of  irrigating  cer- 
tain lands  not  of  right  irrigable  from  the  stream,  and  which  do 
not  BO  lie  as  to  be  irrigated  by  the  waters  of  said  stream  "di- 
verted therefrom  by  any  natural  means'*  on  said  lands. 

The  facts  found  by  the  court  are  in  substance:  That  both 
plaintifEs  and  defendants  are  riparian  proprietors  on  the  stream. 


196  Charnock  v.  Higuerra.  [Cal- 

the  lands  of  defendants  being  above  those  of  plaintiffs;  and  that 
neither  plaintiffs  nor  defendants  have  any  right  to  the  waters  of 
the  stream,  except  as  such  riparian  owners.  That  all  of  tlie 
lands  of  the  plaintiffs,  and  thirty  acres  of  the  lands  of  the  de- 
fendants, are  so  situated  that  the  water  of  the  stream  can  be  di- 
verted and  conducted  thereon  solely  by  natural  gravity  from 
dams  in  the  stream,  situated  within  the  limits  of  said  lands,  re- 
spectively, without  backing  the  water  upon  the  lands  of  the  own- 
ers next  above  them;  and  that  no  other  part  of  the  lands  of  the 
defendants  can  be  irrigated  in  that  manner.  That  the  defend- 
ants have  erected  pumping  machinery  and  pumps  on  their  land, 
and  by  means  thereof  pump  water  from  the  stream  onto  land 
belonging  to  them,  bordering  on  the  stream  and  within  its  water- 
shed, but  which  lie  too  high  to  be  irrigated  solely  by  natural 
gravity  from  dams  situated  within  the  limits  of  their  lands  with- 
out backing  the  water  upon  the  lands  of  others  above  them. 
That  all  of  the  lands  of  both  parties  are  dry  and  of  little  value 
without  irrigation,  but  are  of  great  value  and  very  productive 
when  irrigated.  That  defendants  have  not  used,  and  do  not 
threaten  or  propose  to  use,  more  than  their  just  proportion  of  the 
water  of  the  stream. 

On  these  findings,  judgment  was  entered  in  favor  of  ^''^  de- 
fendants, with  leave  to  any  of  the  parties  at  any  time  to  "main- 
tain another  action  to  determine  the  exact  proportion  oi  the 
water  of  said  creek  which  the  respective  owners  may  use." 

A  portion  of  these  findings  is  attacked  as  unsupported  by  the 
evidence;  but  we  think  that  the  evidence  fully  justifies  them  in 
the  particular  in  which  they  are  so  attacked.  The  only  ques- 
tion, then,  is  whether  the  findings  support  the  judgment. 

1.  It  is  contended  by  appellants  that  a  riparian  proprietor  has 
not,  for  the  purpose  of  irrigation,  the  right  to  raise  water  by 
means  of  pumps.  No  authorities  are  dted  in  support  of  this 
contention,  and  counsel  states  his  inability  to  find  any.  So  far 
as  we  can  understand,  this  argument  is  based  on  the  meaning 
ot  the  word  "irrigate,"  which  counsel  contends  is  "to  convey 
water  by  ditches,"  and  on  the  alleged  universal  custom  in  the 
past  to  employ  only  such  means  in  irrigation. 

As  to  the  meaning  of  the  word  "irrigation,"  counsel  cites  some 
doubtful  passages  from  civil  law  writers;  but  it  is  evident  that 
this  cjourt,  in  holding,  as  it  has  repeatedly  held,  that  riparian 
proprietors  have  the  right  to  use  a  reasonable  proportion  of  the 
water  of  the  stream  to  irrigate  their  lands,  iised  the  term  in  no 
such  restricted  sense.    The  Latin  word  from  which  it  is  derived 
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means,  primarily,  to  convey  water  to  or  upon  anything,  and, 
more  generally,  to  wet  or  moisten  anything;  and  the  ordinary 
definition  in  our  language  is  to  water  lands,  whether  by  chan- 
nels, by  flooding,  or  simply  by  sprinkling.  The  mere  method  of 
obtaining  the  water  with  which  to  irrigate  has  nothing  to  do 
with  the  process  of  irrigation  or  the  meaning  of  the  word. 

There  was  no  proof  in  this  ^ase  of  any  such  custom  as  is 
claimed  by  appellants;  and,  if  we  can  take  judicial  notice  of 
euch  a  matter  at  all,  we  are  unable  to  say  that  pumping  has  never 
been  used  for  such  purpose.  It  may  be  thait,  owing  to  the  com- 
paratively greater  expense  of  that  method,  it  has  been  little  used 
in  the  past;  but,  if  improvements  in  machinery  have  made,  or 
ehall  make,  *''''  that  method  practicable,  we  see  no  reason  why 
riparian  proprietors  may  not  like  others  take  advantage  of  such 
improveanents.  In  fact,  it  has  always  been  considered  that  the 
reasonableness  or  lawfulness  of  any  given  diversion  of  water  is 
in  nowise  affected  by  the  mere  mode  of  diversion.  Thus  in 
Elliott  v.  Fitchburg  Ey.  Co.,  10  Gush.  191,  57  Am.  Dec.  85  (cited 
with  approval  in  Lux  v.  Haggin,  69  Cal.  402,  404),  Chief  Justice 
Shaw  eaid:  "One  man  may  take  water  from  a  perennial  stream 
of  moderate  size,  by  means  of  buckets  or  a  pump — for  the  mode 
is  not  material — to  water  his  garden."  And  in  such  a  case,  he 
eays,  "the  -water  would  be  for  irrigation,"  and  such  "might  be 
regarded  as  a  reasonable  use." 

So  this  court  has  repeatedly  held  that  a  prior  appropriator 
of  water  may  change,  at  pleasure,  the  place  or  mode  of  his  di- 
version, so  long  .as  others  are  not  injured  by  such  change. 

And  in  Earl  of  Norbury  v.  Kitchin,  7  L.  T.,  N.  S.,  685,  it 
was  held  that  a  riparian  proprietor,  so  long  as  he  took  no  more 
than  his  reasonable  share  of  the  water,  might  take  water  from 
the  stream  by  pumping  machinery,  elevate  it  into  a  reservoir, 
and  thence  convey  it  by  pipes  to  other  land,  not  riparian,  and 
there  use  it;  the  court  holding  that  neither  the  mode  of  diversion 
nor  the  use  to  which  the  water  was  actually  applied  was  material 
— the  only  question  being  whether  or  not  the  defendant  had 
taken  more  than  his  reasonable  share. 

2.  But  appellants  claim,  as  we  understand  them,  that  whether 
the  particular  mode  is  material  or  not,  the  mode  by  which  the 
land  of  a  riparian  proprietor  can  possibly  be  irrigated  is  a  mate- 
rial factor  in  ascertaining  what  portion  of  the  water  he  may 
divert  for  irrigation,  They  contend  that  a  riparian  proprietor 
cannot  be  allowed  to  use  any  portion  of  the  water  of  the  stream 
to  irrigate  land  which,  though  bordering  on  the  stream,  lies  so 
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far  above  it  that  water  cannot  be  conducted  tbereon  solely  by 
natural  gravitation  from  the  stream,  without  the  use  of  any  ap- 
pliances other  than  ditches  originally  on  such  land  and  dams 
situated  thereon,  and  *'"*  which  will  not  back  the  water  on  the 
lands  of  other  persons.  In  other  words,  the  reasonable  propor- 
tion of  water  which  any  riparian  proprietor  may  withdraw  for 
irrigation  ifi  made  to  depend,  primarily,  upon  the  area  of  hi» 
land  which  can  be  irrigated  in  that  particular  manner. 

In  the  first  place,  that  question  does  not  properly  arise  in  this 
case.  The  complaint  was  framed  on  the  theory  that  the  defend- 
ants were  not  riparian  proprietors  at  all,  and  had  no  right  to 
divert  any  water.  No  issue  was  tendered  as  to  what  amount  or 
proportioi  of  the  water  of  the  stream  could  lawfully  be  used  by 
the  defendants,  if  they  had  the  right  to  use  any  portion.  It 
was  denied  that  they  had  any  rights  to  the  stream;  and  the  com- 
plaint furnished  no  data  from  which  any  rights  of  the  parties,  as 
tenants  in  common  of  the  water,  could  be  determined.  Never- 
theless, as  the  question  seems  to  have  been  treated  as  on  issue, 
evidence  being  introduced  on  the  subject,  apparently  without 
objection,  and  as  the  court  below  did  to  a  certain  extent  con- 
sider it,  it  calls  for  consideration  at  our  hands. 

No  authorities  whatever  are  cited  by  appellants  in  support  of 
this  contention,  nor  can  we  find  that  any  such  doctrine  has  ever 
been  even  suggested  by  any  court  or  writer.  Appellants  do  cite 
some  cases  to  the  point  that  riparian  diversion  must  be  "on  the 
bank  of  the  proprietor,"  but  the  judgments  in  those  cases  do 
not  sustain  that  doctrine,  and  we  are  not  prepared  to  say  that 
any  such  rule  exists.  It  is,  however,  not  necessary  to  decide  that 
question,  for  its  determination  would  shed  no  light  on  the  sub- 
ject now  under  consideratioiL  The  only  question  now  is, 
whether  the  mere  altitude  of  this  land  can  deprive  the  riparian 
owner  of  the  right  to  irrigate  it. 

No  rules  have  ever  been  laid  down  by  this  court  for  determin- 
ing the  relative  and  proportional  rights  of  riparian  proprietors  to 
the  use  of  water  for  irrigation,  nor  has  any  case  come  before  us, 
in  which  we  could  properly  determine  what  are  the  rules  on  that 
subject  *^*  But  whatever  difficulties  may  arise  in  matters  of 
detail,  that  problem  must  find  its  solution  in  an  application  of 
the  principles  upon  whioh  the  right  to  use  water  for  that  pur- 
pose at  all  is  based.  That  right,  as  recognized  in  the  decisions 
of  this  court,  is  founded  upon  the  proposition  that  in  an  arid 
country  the  use  of  water  for  irrigation  is  of  such  vital  cons^ 
qaence,  that  of  necessity  it  must  be  considered  as  embraced  with- 
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in  tlie  spirit  of  the  category  of  rights  accorded  by  the  common 
law  to  riparian  proprietors.  The  common-law  rule,  as  interpreted 
in  this  country,  is  that  the  right  to  the  waters  of  the  stream,  with 
certain  exceptions  not  material  here,  belongs  to  the  riparian  pro- 
prietors in  common  and  equally,  and  may  be  exercised  by  each 
as  the  necessities  of  the  situation  may  require  only  so  as  not  to 
infringe  upon  the  equal  rights  of  the  others.  As  irrigation  ia 
here  a  necessity  of  the  situation,  resulting  from  climatic  condi- 
tions, the  right  to  use  a  just  and  equal  portion  of  the  water  for 
that  purpose  has  been  held  to  be  an  essential  part  of  the  ripa- 
rian ownership. 

Such  being  the  foundation  of  the  right,  it  is  evident  that  the 
restriction  contended  for  by  appellants  is  inconsistent  with  the 
rule  itself.  The  right  to  use  the  water  for  this  purpose  results 
from  the  need  of  water  upon  the  land.  Assuming  this  need  in 
any  given  case  to  exist  equally  as  to  all  the  riparian  land,  the 
respective  rights  of  the  proprietors  to  divert  water  for  this  pur- 
pose must  be  in  proportion  to  their  respective  ownerships  upon 
the  stream.  No  other  method  would  conform  to  the  rule  of 
equity.  If  every  riparian  proprietor  on  a  given  stream  owned 
the  same  quantity  of  land,  with  the  same  frontage  on  the  stream 
and  the  same  susceptibility  to  and  need  of  irrigation,  each  would 
be  entitled  to  precisely  the  same  quantity  of  water  for  that  pur- 
pose. We  do  not  now  decide  how  far  a  variation  in  any  one  of 
those  factors  would  affect  the  question,  nor  whether  all  of  them 
are  necessarily  to  be  considered  in  any  case.  But  it  must  neces- 
sarily be  true,  from  the  very  nature  of  the  right,  that  in  no  case 
can  one  proprietor  ^**"  be  deprived  of  this  just  and  equal  pro- 
portion merely  because  his  land,  by  reason  of  its  level  or  altitude 
above  the  stream,  cannot  be  irrigated  by  the  same  method  em- 
ployed on  some  other  land. 

That  the  rule  contended  for  by  appellants  would  be  utterly 
inconsistent  with  the  very  foundations  of  the  riparian  doctrine 
in  this  country  will  readily  be  seen  by  observing  its  results  in 
particular  instances.  According  to  appellants'  theory,  none  of 
the  waters  of  the  Colorado  river,  in  the  greater  part  of  its  course, 
can  ever  be  used  by  the  riparian  owners  for  irrigation,  for  none 
of  them  can  erect  a  dam  high  enough  to  divert  any  water  by 
gravity  on  his  own  land  without  backing  the  water  upon  his 
neighbor.  The  same  is  true  of  many  important  streams  in  the 
mountainous  districts  of  this  state,  now  extensively  used  for  ir- 
rigation. Yet  nowhere  is  irrigation  more  needed  than  in  such 
localities.     Coming  next  to  the  level  plains,  we  find  streams  with 
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BO  little  fall  that  diversion  by  a  dam  on  the  very  tract  of  land 
to  be  irrigated  is  only  possible  on  tracts  having  very  considera- 
ble frontage  on  the  stream.  Suppose  six  adjoining  proprietors 
om.  such  a  stream,  neither  ai  whom  can  divert  the  water  on  his 
own  land  in  the  manner  required  by  appellants.  According  to 
appellants'  contention,  tliey  could  not,  even  by  agreement  among 
themselves,  divert  the  water  on  the  land  of  one  and  carry  it  to 
the  land  of  another  of  their  number,  or  pump  it  onto  the  land  of 
any  of  them.  They  must  permit  all  the  -water  to  flow  down  to 
the  more  fortunate  proprietor  below,  whose  acres  are  thousands 
to  their  hundreds.  And  yet,  if  one  of  the  six  should  buy  the 
lands  of  the  others,  he  would  then  be  entitled  to  divert  the  water. 

Such  are  some  of  the  consequences,  suggesting  themselves  to 
the  mind,  of  the  rule  we  are  asked  to  declare;  and  they  show 
clearly  that  the  mode  of  diversion  of  the  water  is  a  false  quan- 
tity in  the  discussion.  Whatever  be  the  just  proportion  of  wa- 
ter to  which  any  riparian  proprietor  is  entitled,  that  proportion 
cannot  be  diminished  by  the  fact  that,  in  order  to  utilize  it,  he 
must  ***  raise  it  from  the  bed  of  the  stream  by  pumps,  or  other 
similar  appliances.  Every  diversion  of  water  from  a  stream  is 
artificial — a  disturbance  of  the  natural  order  of  things.  A  dam 
or  a  ditch  is  as  much  an  artificial  mechanism  as  a  pomp;  it  may 
indeed  be  much  more  so;  and  the  one  altera  tlie  natural  condi- 
tions in  the  same  sense  that  the  other  does.  The  right  to  take 
the  water  at  all  is  a  right  to  change  the  ordinary  course  of  na- 
ture; and  the  methods  employed,  so  long  as  their  use  does  not 
infringe  the  like  and  equal  rights  of  others,  are  immaterial. 

We  do  not  wish  to  be  understood  as  now  deciding  how,  in  any 
given  case,  the  respective  proportions  of  the  different  owners 
upon  a  stream  are  to  be  determined.  Whether  they  are  to  be 
ascertained  acording  to  the  extent  of  ownership  or  frontage 
along  the  stream,  or  according  to  the  area  of  land  bordering  on 
the  stream,  or  tlie  amount  of  land  needing  or  susceptible  of  irri- 
gation, or  the  character  of  the  soil,  or  according  to  several  or 
all  of  these  circumstances  or  other  circumstances  that  may  ex- 
ist, has  never  been  decided,  nor  has  there  been,  so  far  as  we 
know,  any  opportunity  for  deciding  it.  We  merely  hold  that 
the  mere  mode  of  diverting  the  water  from  the  stream,  so  long 
as  that  mode  does  not  deprive  others  of  their  equal  rights,  is 
not  a  factor  to  be  considered.  We  will  add,  in  view  of  any  fur- 
ther effort  that  the  parties  may  make  to  obtain  a  judicial  deter- 
mination of  their  respective  riglits  in  this  stream,  tliat  a  final 
and  satisfactory  adjustment  can  never  be  had  without  the  pres- 
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eiic€  of  every  person  having  any  fight  in  the  stream,  and  that 
all  the  facts  which  can  possibly  bear  on  the  questions  should  be 
laid  before  the  court. 

In  the  present  case,  as  we  have  suggested,  no  sufficient  data 
are  furnished  by  the  pleadings  or  evidence  for  a  determination  of 
that  question;  and  the  learned  judge  of  the  court  below  would 
have  been  justified  in  no  other  disposition  of  the  case  as  pre- 
sented than  the  one  made. 

'***  The  judgment  and  order  are,  therefore,  affirmed, 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 
Hearing  in  Bank  denied. 

WATERS— RIPARIAN  RIGHTS— MEANS  OF  DIVERSION.— 
There  must  be  an  actual  diversion  of  water  from  Its  natural  channel 
by  means  of  a  ditch  or  other  structure  to  effect  a  valid  appropria- 
tion of  it:  Simmons  v.  Winters,  21  Or.  35;  28  Am.  St.  Rep.  727.  See 
tbe  extended  note  to  Davis  ▼.  Getchell,  79  Am.  Dec.  639l 
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[HI  California,  639.] 

WATERS  AND  WATERCOURSES— TITLE  TO  PERCOLAT- 
ING WATERS— DIVERSION.— Principles  of  law  which  govern  the 
right  to  waters  flowing  upon  the  surface  of  the  earth  are  inapplica- 
ble to  waters  which  are  beneath  its  surface  and  percolate  through  the 
soil  and  the  WTater  which  is  held  by  the  soil,  whetlier  sand  or  sand- 
stone, in  a  state  of  percolation  is  a  portion  of  the  soil  itself  and  be- 
longs absolutely  to  the  owner  of  the  land.  He  may  appropriate  and 
divert  such  water  at  his  pleasure. 

WATERS  AND  WATERCOURSES— TITLE  TO  PERCOLAT- 
ING WATER— RIGHT  TO  DIVERT  FROM  ADJACENT  LAND.— 
The  right  of  the  owner  of  land  to  percolating  water  therein  and  to 
appropriate  and  divert  it,  is  not  affected  by  the  fact  thart  an  imper- 
vious strata  of  clay  beneath  and  on  which  the  porous  strata  contain- 
ing the  water  rasts,  diverts  the  course  of  percolation  In  a  definite 
direction  towards  and  over  adjacent  lands  and  into  a  natural  stream. 

WATERS  AND  WATERCOURSES— PERCOLATING  WA- 
TERS—DIVERSION.— Although  the  course  of  percolating  water  is 
in  some  definite  direction,  the  owner  of  the  land  in  which  it  is  found 
has  the  exclusive  dominion  over  it,  and  does  not  violate  the  rights  of 
another  by  appropriating  It  to  his  own  use,  though  the  effect  is  to 
divert  Its  course  from  adjacent  lands,  or  to  destroy  the  advantages 
therefrom  previously  enjoyed  by  the  adjacent  proprietor. 

R.  B.  Canfield,  for  the  appellants. 

"Wright  &  Day  and  R.  Y.  Hayne,  for  the  respondent. 

**i  HARRISON,  J.     The  Cold  Spring  branch  of  Montecito 
creek  has  its  rise  in  the  Santa  Inez  Mountains,  and  flows  in  a 
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eoirtherly  direction  through  a  canyon  on  the  aoutherly  slope  of 
said  mountains.  These  mountains  in  the  neighborhood  of  said 
stream  are  composed  chiefly  of  parallel  strata  of  sandstone,  ex- 
tending across  Uie  canyon,  and  separated  by  seams  parallel  with 
the  strata,  filled  with  clay,  which  is  impervious  to  water.  This 
sandstone  is  porous  and  fissured  with  seams  and  cracks,  both 
parallel  with  the  strata  and  transversely  thereto.  The  trend  of 
the  strata  is  nearly  east  and  west,  and  nearly  at  right  angles  with 
the  general  course  of  the  canyon  and  of  the  stream,  and  the  dip 
of  the  strata  is  toward  the  north,  and  at  an  angle  of  about  eighty 
degrees.  The  stream  has  a  fall  of  about  four  hundred  feet  to 
the  mile,  and  its  natural  supply  is  the  rain  which  falls  upon 
the  adjacent  mountains  and  descends  into  the  sandstone,  perco- 
latinglating  through  it  and  passing  ****  along  the  seams  and 
cracks  thereof  in  a  direction  with  the  trend  of  the  strata.  The 
plaintiff  is  the  owner  of  a  tract  of  land  through  which  the  stream 
flows,  and  from  Tvhich  his  land  derives  a  benefit.  In  October, 
1892,  the  owner  of  a  tract  of  land  extending  on  both  aides  of 
the  stream  above  that  of  the  plaintiff  granted  to  the  defendants 
the  right  to  enter  thereon  and  excavate  a  tunnel  for  developing 
water,  and,  in  pursuance  thereof,  the  defendants  commenced  the 
construction  of  a  tunnel  at  a  point  about  thirty  feet  -west  of  the 
etream,  and  at  an  elevation  of  about  four  feet  above  its  level,  and 
continued  the  construction  of  said  tunnel  in  a  northerly  direc- 
tion for  about  six  hundred  feet.  The  tunnel  -was  constructed  so 
as  to  be  throughout  the  greater  part  of  its  length  below  the  level 
of  the  stream,  and  bo  that  this  depth  increased  gradually  toward 
the  head  or  northern  end,  where  it  was  about  fifty  foet  below  the 
level  of  the  stream.  At  a  point  about  three  hundred  feet  from 
the  moutb  of  the  tunnel,  .there  is  a  bold  outcropping  of  one  of 
the  strata  of  said  sandstone,  and  for  a  space  of  thirty  yards  along 
the  canyon,  extending  from  near  the  foot  of  the  western  slope 
of  the  mountains  to  the  margin  of  the  stream,  a  distance  of 
about  one  hundred  feet,  the  water,  prior  to  the  construction  of 
the  tunnel,  percolating  through  this  stratum,  moistened  the 
ground  and  sustained  thereon  a  growth  of  ferns.  Within  this 
growth  of  ferns  there  were,  prior  to  the  construction  of  the  tun- 
nel, certain  small  springs,  the  waters  of  which  came  to  the  sur- 
face in  such  quantities  as  to  be  visible,  and  percolating  through 
said  ferns  seeped  into  the  stream  along  the  woetem  bank  thereof, 
but  did  not  form  a  defined  channel  or  current.  The  line  of  the 
the  tunnel  was  a  short  distance  west  of  this  prowth  of  ferns  and 
the  locality  of  these  springs,  and  also  about  forty  feet  below  the 
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level  of  the  same,  and  the  effect  'of  its  construction  has  heen  to 
intercept  and  diveort  into  and  through  the  tunnel  the  waters  that 
had  previously  supplied  the  springs,  and  to  cause  the  same,  and 
the  seepage  therefrom  into  the  stream,  to  wholly  disappear. 
The  porous  character  **^^  of  the  sandstone  formation  which 
crosses  the  canyon  permits  water  from  the  ground  neighboring 
to  and  overlying  the  tunnel,  and  water  from  the  channel  of  the 
stream,  to  drain  into  the  tunnel.  The  court  finds  that  the  in- 
tention of  the  defendants  in  running  the  tunnel  was  to  inter- 
cept and  divert  into  said  tunnel  the  subterranean  waters  stored 
in  and  percolating  through  said  sandstone,  and  passing  along 
the  seams  and  cracks  thereof,  and  particularly  to  intersect  the 
aforesaid  stratum  of  sandstone,  and  to  intercept  and  divert  into 
the  tunnel  the  water  percolating  and  passing  through  and  along 
said  stratum  and  the  seams  and  cracks  thereof,  but  that  they  did 
not  intend  to  divert  from  their  natural  course  any  waters  flowing 
from  said  springs,  or  to  divert  from  said  stream  any  water  natu- 
rally flowing  in  the  channel  thereof,  and  that  the  said  small 
springs  and  the  waters  percolating  or  seeping  therefrom  are  the 
only  tributaries  of  said  stream  affected  in  any  way  by  the  con- 
struction of  said  tunnel. 

The  plaintiff  brought  the  present  action  to  restrain  the  defend- 
ants from  diverting  the  waters  ,of  the  stream  by  means  of  ffaid 
tunnel,  and  from  preventing  the  water  which  would  issue  from 
the  mouth  of  the  tunnel  from  flowing  back  into  the  channel  of 
the  stream.  The  court  found  that  at  the  time  of  the  trial  of 
the  action  there  was  a  flow  of  water  from  the  tunnel  at  it& 
mouth  of  three  and  ninety-two  hundredths  inches,  measured  un- 
der a  four-inch  pressure,  and  that  of  this  amount  one  and  forty- 
three  hundredths  inches  was,  and  under  the  conditions  then 
existing  would  be,  obstructed  and  diverted,  by  reason  of  the  tun- 
nel, from  the  natural  course  of  the  waters  flowing  in  said  stream; 
that,  except  as  to  said  one  and  forty-three  hundredths  inches, 
the  whole  of  the  flow  of  water  from  said  tunnel  had  been  devel- 
oped and  gathered  from  the  subterranean  waters  percolating  in 
the  sandstone  of  the  adjacent  mountains,  and  passing  along  the 
seams  and  cracks  thereof,  and  did  not  come  from  the  channel 
of  said  stream.  Judgment  was  thereupon  rendered,  giving  to 
the  plaintiff  the  *'**  relief  asked  by  him,  to  the  extent  of  one 
and  forty- three  hundredths  inches.  From  this  judgment,  in  so 
far  as  by  its  terms  the  defendants  are  permitted  to  appropriate 
and  divert  the  waters  flowing  from  the  tunnel  in  excess  of  one 
and  forty-three  hundredths  inches,  the  plaintiff  has  appealed. 
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The  appeal  is  presented  here  upon  the  judgment-roll  alone,  with- 
out any  bill  of  exceptions. 

The  rule  ia  well  established  that  the  principles  of  law  which 
govern  the  right  to  waters  flowing  upon  the  surface  of  the  earth 
are  inapplicable  to  waters  which  are  beneath  its  surface  and  per- 
colate through  the  soil.  The  water  which  is  held  by  the  soil  is 
a  portion  of  the  soil  itself,  and  belongs  to  the  owner  of  the  land 
as  fully  as  any  other  ingredient  of  the  land:  Hanson  v.  McCue, 
42  Cal.  303;  10  Am.  Rep.  299;  Southern  Pac.  R.  R.  Co.  v.  Du- 
four,  95  Cal.  615.  This  rule  is  not  changed  by  the  character  of 
the  material  through  which  the  water  percolates,  whether  it  be 
loose  sand,  or  a  more  compact  sandstone.  So  long  as  the  water 
is  in  a  condition  of  filtration  or  percolation,  it  ifl  a  part  of  the 
soil  and  subject  to  the  sole  dominion  of  the  proprietor  of  the 
land  in  which  it  is  found.  The  appellant  does  not  dispute  this 
proposition  of  Law,  but  contends  that  it  is  inapplicable  to  the 
present  case,  inasmuch  as  it  appears,  from  the  findings  of  fact 
herein,  that  by  reason  of  the  seam  of  clay  which  separated  tlie 
•trata  of  sandstone,  and  which  is  impervious  to  water,  the  wa- 
ters, which  had  up  to  that  point  been  in  a  state  of  percolation 
through  the  sandstone,  ceased  to  be  in  percolation,  and  there- 
after passed  along  the  seam  in  the  direction  of  the  creek;  that 
this  constituted  a  defined  stream  of  water  beneath  the  surface, 
and  is  to  be  governed  by  the  same  laws  as  govern  streams  upon 
the  surface  of  the  earth.  This  conclusion,  however,  necessitates 
the  inference  of  a  fact  from  the  findings  which  has  not  been 
made  by  the  court,  and  which  will  have  the  effect  to  defeat  the 
judgment  which  the  court  has  rendered.  The  inference  of  one 
fact  from  others,  unless  such  fact  is  a  necessary  conclusion  from 
those  others,  must  be  made  by  the  trial  court,  and,  if  the  facts 
that  ***  it  has  found  are  such  as  might  authorize  different  in- 
ferences therefrom,  it  will  be  assumed  that  the  inference  made  by 
the  trial  court  was  one  that  will  uphold,  rather  than  defeat,  its 
judgment:  Breeze  v.  Brooks,  97  Cal.  72.  The  court  has  not 
found  that  there  is  any  flow  or  stream  of  water  at  the  scam  of 
the  stratum,  nor  do  the  findings  which  it  has  made  authorize 
such  a  conclusion.  As  it  must  be  assumed  that  the  stratum  of 
sandstone  is  uniformly  porous,  and  extends  close  to  the  seam 
which  limits  it,  it  must  follow  that  the  water  within  tljat  stratum 
is  in  a  state  of  percolation  until  it  is  arrested  by  the  seam,  and  is 
thereafter,  by  reason  of  gravitation,  diverted  toward  the  channel 
of  the  creek.  The  mere  diversion  of  its  direction  does  not,  how- 
ever, change  its  character  from  percolating  water  to  a  flowing 
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stream.  So  long  as  it  is  within  the  sandstone,  although  the 
lower  part  of  the  stratum  may  he  more  highly  charged  with  the 
water  than  the  upper  part,  it  merely  percolates  through  the 
sandstone  until  it  is  freed  a)t  the  outcropping  of  the  stratum 
where  it  borders  upon  the  stream.  It  is  frequently  the  case  that 
the  coTirse  of  percolating  waters  is  in  some  definite  direction, 
but  the  owner  of  the  land  in  which  they  are  found  has  the  ex- 
clusive dominion  over  them,  and  does  not  violate  the  rights  of 
another  by  appropriating  them  to  his  own  use,  even  though  the 
effect  be  to  divert  their  course  from  adjacent  lands,  or  to  de- 
etory  the  advantages  therefrom  previously  enjoyed  by  an  adja- 
cent proprietor. 

The  judgment  is  affirmed. 

Van  Fleet,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 

WATERS— TITLE  TO  PERCOLATING  WATERS.— Waters  per. 
oolating  In  the  soil  belong  to  the  owner  of  the  freehold,  and  he  may 
use  them  as  he  chooses  free  from  any  usufructuary  rights  In  others: 
Hanson  v.  MeCue,  42  Cal.  303;  10  Am.  Rep.  299;  Roath  v.  DriscoU, 
20  'Ooun.  533;  52  Am.  Dee.  352,  and  note.  Perealating  waters,  unless 
flowing  In  natural  channels  and  between  defined  banks,  may  be  law- 
fully Intercepted  by  him  through  whose  land  they  flow:  Bloodgood  v. 
Ayers,  108  N.  Y.  400;  2  Am.  St.  Rep.  443,  and  note;  Lybe's  Appeal, 
106  Pa.  St.  626;  51  Am.  Rep.  542,  and  note.  See  the  notes  to  People's 
Gas  Co.  v.  Tyner,  31  Am.  St.  Rep.  438,  and  Collins  v.  Chartlers  Val- 
ley Gas  Co.,  17  Am.  St.  Rep.  796;  also  the  extended  note  to  Wheatley 
T.  Baugh,  61  Am.  Dec  727,  wliere  the  subject  is  fully  treated. 
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German  Insurance  Company  v,  Hatden. 

(21  COLORADO,  127.] 

INSURANCE— FOKOB  AND  CONSTBUOTION  OF  CON- 
TBAOT.— The  righU  of  both  insurer  aud  iusured  are  governed  by  the 
contract  of  insurance.  If  it  is  susceptible  of  two  constructions,  ttiat 
one  will  be  adopted  wliicb  is  mure  lavorabie  to  tii«  a^ured;  but  if 
its  language  is  clear  aud  unambiguous,  its  effect  cannot  be  destroyed 
bj  construction. 

FUBL.10  I-ANDS— LAND  OFFICERS-JURISDICTION— EN- 
TRIES.—The  land  department  of  the  government  has  the  right  to 
make  necessary  and  reuM)uable  ruleh  govt^rniug  the  manner  in  which 
the  character  of  the  land  entered  shall  be  made  to  appear,  both  prima 
facie  and  ultimately;  and  if  these  rules  are  not  complied  with,  or  If 
It  appears  that  the  laud  is  not  such  as  can  be  entered  under  the  par- 
ticular claim  advanced  to  it,  as,  for  instance,  where  agricultural  land« 
are  applied  for  under  the  mining  laws,  It  is  not  only  the  province, 
but  the  duty,  of  the  land  department  to  deny  the  entry. 

PUBLIC  LANDS— IxA.ND  OFFiCERS— CONCLUSIVENESS 
OF  DECISIONS.— In  the  absence  of  fraud,  the  decisions  of  the  otllcei-s 
of  the  land  department  of  the  government  as  to  matters  within  their 
jurisdiction  is  tinal  and  conclusive;  hence,  their  docislon  that  land  In 
dispute  is  agricultural,  and  not  mineral,  determines  the  character  of 
the  land. 

INSURANCE— PUBLIC  LANDS-FAILURE  OF  TITI^E— NO- 
TIOB— LIABILITY  FOB  LOSS.— If  one  enters  land  as  a  placer  min- 
ing claim,  which  entry  is  approved  by  the  local  land  otlicers,  and  a 
policy  of  insurance  issues  to  the  claimant,  who  has  a  building  on  the 
land,  uiKm  an  application  for  insurance,  in  which  it  is  stated  that  the 
title  of  the  Insured  Is  "good,"  but  the  policy  contains  a  stipulation 
that  It  shall  be  void  if  the  building  stands  on  land  to  which  the  In- 
sured has  not  a  p<?rfeot  title,  the  Insurance  company  Is  not  liable  for 
a  loss  by  Are,  occurring  nearly  eighteen  months  after  such  entry  was 
canceled  by  the  secretary  of  the  lutorior,  for  the  reason  that  the  land 
was  agricultural,  and  not  mihJoH  to  entry  as  ntinoml  lnn<l;  and 
where  do  notice  of  a  failur*  of  title  had  been  glren  to  tb«  company. 
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such  cancellation  avoided  the  claimant's  title  ab  initio,  and  presented 
the  very  condition  which  the  parties  had  agreed  should  forfeit  the 
policy. 

INSURANCB-LOSS  PAYABLE  TO  MORTGAGBE-DE- 
FBNISBS.— The  fact  that  a  loss  Is  payable  to  the  mortgagee  of  in- 
sured premises  does  not  Increase,  lessen,  or  otherwise  change,  the  bur- 
den assumed  by  the  insurance  company.  The  same  defenses  may  be 
made  against  the  mortgagee,  who  brings  an  action  on  the  policy,  as 
could  have  been  made  against  the  Insured. 

INSURANCE— PRIOR  INSURANCE.— A  policy  of  insurance  la 
not  void  by  reason  of  prior  insurance  which  had  lapsed  before  the 
irauance  of  the  policy  sued  on. 

INSURANCE— FALSE  ANSWERS  WRITTEN  BY  AGENT— 
■ESTOPPEL.— An  insurance  company  is  estopped  to  talce  advantage 
of  the  falsity  of  an  answer,  in  an  application  for  Insurance,  respect- 
ing the  amount  of  encumbrance  on  the  property,  where  the  agent 
of  the  company,  being  correctly  Informed,  at  the  time,  as  to  the 
amount  of  the  encumbrance,  fills  out  the  false  answer  without  the 
knowledge  of  the  insured,  and  where  such  error  in  the  application 
occurs  through  no  fault  of  the  insured,  but  is  the  result  of  the  agent's 
negligence. 

Action  upon  a  fire  insurance  policy,  issued  upon  two  certain 
frame  buildings  owned  by  Mrs.  Clara  Leonhardy.  On  or  about 
July  14,  1885,  she  executed  to  the  plaintiffs,  Hayden  &  Dick- 
inson, a  partnership,  her  promissory  note  for  the  sum  of  five 
thousand  dollars,  and  executed  to  Job  A.  Cooper,  trustee,  for  the 
use  of  plaintiffs,  a  deed  of  trust  to  the  land  upon  which  the  in- 
sured buildings  stood  for  the  purpose  of  securing  the  payroent 
of  the  note.  The  policy  provided  that  the  loss,  if  any,  should  be 
payable  to  Cooper,  as  his  interest  should  appear;  and  plaintiffs 
alleged  that  this  provision  of  the  policy  was  made  for  their  sole 
use  and  benefit.  The  replication  denied  that  the  amount  of  the 
encumbrance  was  ever  stated  by  the  applicant  as  being  eight 
hundred  dollars;  and  alleged  that  the  amount  was  given  at  five 
thousand  dollars,  the  latter  sum  being  the  correct  amount.  It 
admitted  the  provision  of  the  policy  with  reference  to  forfeiture, 
as  alleged.  The  case  was  tried  by  the  court.  There  were  find- 
ings and  Judgment  for  the  plaintiffs,  and  the  defendant  ap- 
pealed. 

Stuart,  Murray  &  Andrews  and  Q.  W.  Bamett,  for  the  appel- 
lant. 

John  H.  Denison,  for  the  appellees. 

i3»  HAYT,  C.  J.  It  is  admitted  by  the  pleadings  that  in  the 
application  the  insured  in  answer  to  the  question,  "What  is  your 
title?"  answered,  "Good."  And  it  is  likewise  admitted  that  the 
policy  contained  the  following  stipulation: 
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**That  if  the  interest  of  the  insured  in  the  said  property,  or 
any  part  thereof,  now  is  or  shall  become  any  other  or  less  than 
a  perfect  legal  and  equitable  title  and  ownership  free  ^^'*  from 
all  liens  whatever,  except  as  stated  in  writing  thereon,  if  the 
property  be  encumbered  by  a  mortgage  or  otherwise,  or  if  the 
buildings  or  either  of  them  stand  on  land  of  which  the  assured 
has  not  a  perfect  title,  then  this  policy  shall  be  void." 

The  facts  in  reference  to  the  title  to  the  real  estate  upon  which 
the  insured  buildings  stood  are  as  follows:  Upon  the  twenty- 
eighth  day  of  January,  1880,  and  prior  thereto,  the  title  was  in 
the  United  States.  Upon  the  date  mentioned,  Leonhardy  lo- 
cated the  same  as  the  Leonhardy  placer  claim,  and  on  the 
19th  of  April,  1880,  filed  his  application  for  patent  for  this 
claim,  covering  one  hundred  and  forty-nine  and  forty-one  hun- 
dredths acres.  Advertisement  of  said  application  was  duly 
made.  It  does  not  definitely  appear  at  what  time  this  advertise- 
ment expired,  but  it  is  certain  that  no  adverse  claim  was  filed 
during  the  time  within  which  the  law  permits  the  same  to  be 
filed,  or  in  fact  at  any  other  time. 

On  the  7th  of  February,  1882,  one  David  N.  Cook  filed  a  pro- 
test against  the  issuance  of  a  patent  to  nineteen  and  three-tenths 
acres  of  the  ground  claimed  by  Leonhardy  as  a  placer  claim,  al- 
leging that  he  had  filed  upon  the  same  as  agricultural  land;  that 
it  was  agricultural  and  not  mineral  land.  A  hearing  before  the 
local  ofiicers  upon  this  protest  resulted  in  an  order  overruling 
it.  The  insured  buildings  were  not  situate  upon  any  part  of 
the  nineteen  and  three-tenths  acres  involved  in  the  Cook  pro- 
test. Seven  days  thereafter,  to  wit,  on  February  14,  1882,  the 
receiver  issued  his  final  receipt  to  Clara  P.  M.  Leonhardy  for 
the  surface  area  embraced  in  the  Leonhardy  placer  claim  of 
one  hundred  and  forty-nine  and  forty-four  hundredths  acres. 
From  the  order  overruling  the  protest  filed  by  Cook  an  appeal 
was  taken  to  the  commissioner  of  the  general  land-oflBce.  In  the 
general  land-office  it  was  discovered  that  the  report  of  the  dep- 
uty surveyor  upon  the  character  of  the  Leonhardy  placer  claim 
was  not  in  compliance  with  the  rules  of  the  department,  and,  it 
not  appearing  to  the  satisfaction  of  the  commissioner  that  the 
lands  were  mineral  lands,  the  entry  was  suspended  and  the  mat- 
ter referred  to  the  register  and  receiver  of  the  local  land-office 
for  *■"  a  hearing,  to  determine  the  character  of  the  entire  tract 
and  ita  adaptability  for  placer  mining. 

The  testimony  taken  upon  this  hearing  before  the  register  and 
receiver  ia  very  voluminous.    An  opinion  waa  filed  on  the  4th  of 
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May,  1883,  in  wliicli  it  was  held  that  tlie  preponderance  of  the 
testimony  was  in  favor  of  the  proposition  that  the  ground  in  dis- 
pute was  more  valuable  for  mineral  than  for  agricultural  pur- 
poses. From  this  decision  Cook  appealed.  When  the  case 
again  reached  the  commissioner,  he  held  that  the  evidence  did 
not  establish  the  mineral  character  of  the  land,  reversed  the  de- 
cision of  the  register  and  receiver,  and  canceled  the  Leonhardy 
entry.  From  this  order  an  appeal  was  taken  to  the  secretary  of 
the  interior,  who  in  turn  affirmed  the  decision  of  the  cominis- 
Bioner.  Upon  a  motion  for  review  of  this  latter  decision  before 
the  honorable  secretary,  a  written  opinion  was  filed  reviewing 
the  entire  transaction  from  its  inception,  affirming  the  previous 
decision  under  which  the  Leonhardy  placer  claim  was  canceled. 

The  final  order  was  made  by  the  secretary  of  the  interior  on 
the  9th  of  January,  1889.  Of  this  order  Mrs.  Leonhardy  had 
notice,  but  it  does  not  appear  from  the  evidence  that  the  insur- 
ance company  was  ever  notified  of  the  cancellation  of  the  entry, 
or  that  the  company  had  notice  of  the  invalidity  of  the  Leon- 
hardy title  at  any  time  prior  to  the  destruction  of  the  insured 
buildings  by  fire,  and  demand  for  payment  under  the  policy,  al- 
though the  buildings  were  destroyed  by  fire  some  time  during  the 
month  of  June,  1890,  nearly  eighteen  months  after  the  cancella- 
tion of  the  Leonhardy  entry. 

When  a  clause  in  a  contract  of  insurance  is  susceptible  of  two 
constructions,  that  one  will  be  adopted  which  is  more  favorable 
to  the  assured;  but  when  the  language  of  the  contract  is  clear  and 
unambiguous,  its  effect  cannot  be  destroyed  by  construction. 
The  rights  of  both  insurer  and  insured  must  be  governed  by  the 
contract  solemnly  executed. 

In  this  case  the  covenant  in  regard  to  title  is  clear  and 
unambiguous.  If  the  title  fails,  "then  the  policy  shall  be  void." 
This  would  seem  to  be  a  wise  provision,  necessary  *^®  to  the  pro- 
tection of  both  insured  and  insurer.  -Certainly,  as  a  general 
proposition,  it  is  to  their  mutual  interest  that  the  inducement 
to  incendiarism  shall  be  reduced  to  the  minimum.  The  title  of 
the  realty  is  an  important  consideration  in  determining  the  value 
of  buildings.  A  building  may  be  worth  thousands  of  dollars  to 
the  owner  of  the  realty,  while  to  others  it  would  be  of  but  little 
value.  Consequently,  the  inducement  to  incendiarism  would 
be  greatly  increased  if  contracts  of  insurance  executed  upon  a 
valuation  based  upon  the  assumption  that  the  title  to  the  realty 
and  to  the  buildings  is  in  one  and  the  same  person  could  be  en- 
forced, if,  in  fact,  the  title  was  not  thus  united. 

AM.  St.  Rxr.,  You  LIL  -14 
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In  the  present  instance,  the  title  failed  hy  reason  of  an  in- 
herent infirmity — the  land  not  being  mineral  land,  and  eonse- 
qnently  not  open  to  entry  under  the  mining  laws  of  the  United 
States.  The  character  of  this  land  was  a  question  of  fact,  the 
determination  of  which  is  specially  committed  to  the  appropriate 
officers  of  the  land  department  of  the  govemment,  and  their  de- 
cision in  all  cases  within  their  jurisdiction  is  final  and  conclu- 
•ive,  in  the  absence  of  fraud:  Lindsey  t.  Hawes,  2  Black,  554; 
Lee  T.  Johnson^  116  U.  S.  48;  Vance  v.  Bixrbank,  101  U.  S. 
614. 

It  if  claimed,  however,  in  this  case,  that  the  land  officers  were 
acting  without  jurisdiction.  This  claim  is  based  upon  the 
assumption  that  a  protestant  has  no  right  of  appeal,  and  upon 
the  further  claim  that  by  the  protest  filed  only  a  small  portion 
of  the  placer  claim  was  involTed,  the  buildings  not  being  upon 
such  portion. 

The  answer  to  this  claim  will  be  found  in  the  statutes.  By 
section  2329  of  the  Berised  Statutes  of  the  United  States  it  is 
provided  that  a  placer  claim  is  "subject  to  entry  and  patent  under 
like  circumstances  and  conditions  and  upon  similar  proceedings  as 
are  provided  for  vein  or  lode  claims."  In  section  2325,  provision 
is  made  with  reference  to  lode  claims  as  follows:  "If  no  adverse 
claim  shall  have  been  filed  with  the  register  and  the  receiver 
of  the  proper  land-office  at  the  expiration  "'^  of  the  sixty  days 
of  publication,  it  shall  be  assumed  that  the  applicant  is  entitled 
to  a  patent,  upon  the  payment  to  the  proper  officer  of  five  dol- 
lars per  acre,  and  that  no  adverse  claim  exists;  and  thereafter  no 
objection  from  third  parties  to  the  issuance  of  a  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  failed  to  com- 
ply with  the  terms  of  this  chapter."  The  standing  of  the  pro- 
testant seems  to  be  regulated  by  the  exception  in  the  paragraph 
last  quoted.  The  statement  that  he  is  not  a  party,  and  there- 
fore not  entitled  to  appeal,  is  immaterial  to  the  real  question  at 
issue.  The  law  does  not  knowingly  permit  a  claimant  to  ob- 
tain patent  under  the  mineral  laws  to  agricultural  lands,  and, 
when  a  patent  is  applied  for,  it  is  quite  unimportant  as  to  how 
the  attention  of  the  land  department  may  be  called  to  the  char- 
acter of  the  land  sought  to  be  patented.  That  department  cer- 
tainly has  the  right  to  make  necessary  and  reasonable  rules  gov- 
erning the  manner  in  which  the  character  of  the  land  shall  be 
made  to  appear,  both  prima  facie  and  ultimately,  and  if  these 
mlei  are  not  complied  with,  or  if  it  appears  that  the  land  is 
not  tach  af  can  be  entered  under  the  particular  claim  advanced 
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to  it,  as,  for  instance,  where  agricultural  lands  are  applied  for 
under  the  mining  laws,  it  is  not  only  the  province,  but  the  duty, 
of  the  land  department  to  deny  the  entry.  It  should  be  unnec- 
essary to  cite  authorities  in  support  of  the  forgoing,  but  as  the 
contrary  hajs  been  seriously  urged  in  this  case,  we  cite  the  fol- 
lowing cases:  Lindsey  y.  Hawes,  2  Black,  554;  Pierce  v.  Frace, 
2  Wash.  81;  Harkness  y.  Underbill,  1  Black,  316;  McCarthy  y. 
Mann,  19  Wall.  20. 

The  law  does  not  make  the  local  land  officers  the  tribunal  of 
last  resort  upon  these  questions,  although  upon  their  decision 
the  price  of  the  land  may  be  accepted  and  a  receiver's  receipt 
issued.  The  commissioner  of  the  general  land-office  has  a  right, 
and  it  is  made  his  duty,  to  examine  the  application  and  proofs 
in  support  thereof,  before  the  issuance  of  a  patent.  In  this  case, 
upon  such  an  examination,  it  was  found  that  the  proof  failed  to 
show  that  the  lands  embraced  in  the  Leonhardy  placer  claim 
were  mineral  lands,  and  a  hearing  *'*  upon  this  question  was 
ordered.  Upon  a  subsequent  review,  it  was  found  that  the  lands 
were  more  valuable  for  agricultural  than  for  mineral  purposes, 
and  the  receiver's  receipt  theretofore  issued  was  accordingly  or- 
dered canceled.  Upon  appeal  by  Leonhardy  to  the  secretary  of 
the  interior,  this  decision  was  affirmed.  The  land  department 
not  only  had  jurisdiction,  but  the  proceedings  appear  to  have 
been  regular  and  proper.  We  find  nothing  in  the  case  of  God- 
ding y.  Decker,  3  Col.  App.  198,  to  militate  against  this  conclu- 
sion. That  court  was  then  considering  the  position  of  a  protest- 
ant  with  reference  to  an  appeal  in  pre-emption  conflicts,  and 
the  right  was  denied;  but  that  the  land-office  should,  in  a  proper 
case,  cancel  an  entry  upon  its  own  motion,  although  certificate 
had  been  issued,  is  expressly  recognized.  And  the  same  is  true 
of  Wilson  V.  Fine,  40  Fed.  Kep.  52,  where  it  was  held  that  "an 
entry  and  certificate,  issued  to  a  settler  under  the  homestead 
act  for  land  subject  to  entry  thereunder,  cannot  be  set  aside  or 
canceled  by  the  land  department,  on  its  own  motion,  for  fraud 
or  mistake  committed  or  occurring  in  obtaining  or  issuing  it.** 

Without  expressing  any  opinion  upon  the  doctrine  announced, 
we  need  only  call  attention  to  the  fact  that  it  is  expressly  pre- 
dicated upon  the  assumption  that  the  land  was  subject  to  entry 
under  the  homestead  act.  Here  the  reverse  is  true.  The  land  is 
not  subject  to  entry  under  the  mining  laws. 

The  title  of  Mrs.  Leonhardy  under  her  placer  claim  having 
been  denied  for  the  reason  that  the  land  was  agricultural,  and 
for  this  reason  not  subject  to  entry  as  mineral  lands,  avoided  her 
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title  ab  initio,  and  the  very  condition  was  presented  wliicfh  th« 
parties  had  agreed  should  forfeit  the  policy  of  insurance. 

The  buildings  were  not  destroyed  by  fire  until  nearly  eighteen 
months  had  expired  after  due  notice  had  been  given  Mrs.  I^on- 
hardy  of  the  failure  of  her  title.  It  vras  certainly  her  duty  to 
have  promptly  notified  the  company  of  this  failure,  ***•  and,  not 
having  done  so,  she  cannot  recover  in  this  action,  as  it  is  con- 
ceded that  the  same  defenses  can  be  made  against  these  plain- 
tiffs SfS  could  be  made  against  the  assured,  Mrs.  Leonhardy.  The 
company  assumes  no  greater  or  different  burden  by  reason  of 
the  loss  being  payable  to  the  mortgagee. 

No  effort  was  made  in  the  court  below  to  show  that  the  com- 
pany had  any  notice  whatever  of  the  failure  of  title  to  the  real- 
ty. Had  such  notice  been  received,  and  no  action  taken  by  the 
company,  perhaps  it  would  be  estopped  from  denying  that  the 
policy  was  in  force,  but  such  estoppel  would  depend  upon  facts 
and  circumstances  not  now  before  the  court 

In  view  of  the  possibility  of  a  new  trial,  we  shall  notice  two 
other  asaignmenta  of  error  which  have  been  urged  upon  this 
appeal.  It  is  claimed  that  there  was  a  prior  insurance  on  the 
property  wliich  avoided  the  policy,  but  the  evidence  shows  that 
such  prior  insurance  as  there  had  been  upon  the  property  had 
lapsed  at  the  time  of  the  issuance  of  the  policy  sued  on.  Be- 
fore application  was  made  for  this  policy,  the  mortgagees,  acting 
for  and  on  behalf  of  Mrs.  Leonhardy,  made  inquiry  at  the  office 
of  the  company  which  issued  the  prior  insurance,  and  were  in- 
formed that  such  insurance  had  been  canceled,  and  that  that 
company  at  the  time  had  no  insurance  upon  the  property.  Un- 
der these  circumstances,  we  agree  with  the  district  court  that 
the  policy  sued  upon  was  not  forfeited  by  reason  of  other  in- 
surance. 

So,  also,  with  reference  to  the  answer  as  to  the  amount  of  en- 
cumbrance ufwn  the  property,  viz.,  that  it  was  eight  hundred 
dollars,  instead  of  five  thousand  dollars,  it  is  clear  that  this  part 
of  the  application  was  filled  out  by  an  agent  of  the  defendant 
company,  and  that  he  was  at  the  time  correctly  informed  as  to 
the  amount  of  the  encumbrance  upon  the  property,  and  that  the 
error  in  the  application  occurred  as  the  result  of  his  negligence 
and  through  no  fault  of  the  assured.  It  appearing  that  the 
agent  of  the  company  wrote  down  this  answer  in  the  printe(^ 
form  in  the  application,  without  the  knowledge  of  the  a.ssured, 
**•  and  the  true  facts  having  been  communicated  to  the  agent  at 
the  timei,  tLe  company  is  estopped  to  take  advantage  of  thtt 
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falsity  of  the  answers:  State  Ins.  Co.  v.  Taylor,  14  CoL  499;  20 
Am.  St.  Rep.  281. 

For  the  reasons  stated  the  judgment  must  be  reversed, 

INSURANCE.— Policies  of  Insurance  are  construed  like  other  con- 
tracts. If  not  ambiguous,  the  language  controls;  but  all  ambiguities. 
If  any,  are  resolved  in  favor  of  the  insured,  and  against  the  insurer: 
Weidert  v.  State  Ins.  Co.,  19  Or.  261;  20  Am.  St.  Rep.  809.  A  pro- 
vision in  a  policy  against  double  insurance  is  not  violated  by  a  prior 
policy  canceled  before  or  contemporaneously  with  the  delivery  of  the 
second  policy:  Note  to  Thomas  v.  Builders'  Mutual  Fire  Ins.  Co., 
20  Am.  Rep.  320.  If  answers  are  written  in  an  application  for  insur- 
ance by  an  agent  of  the  insurer  without  the  knowledge  or  consent 
of  the  applicant,  the  company  is  estopped  from  making  any  defense 
based  upon  the  falsity  of  such  answers:  Notes  to  Mallhoit  v.  Metro- 
politan Life  Ins.  Co.,  47  Am.  St.  Rep.  344;  especially  where  the  agent 
has  been  correctly  informed  of  the  real  facts  by  the  applicant:  Notes 
to  Creed  v.  Sun  Fire  Office,  46  Am.  St.  Rep.  137;  Follette  v.  Mutual 
Accident  Assn.,  28  Am.  St.  Rep.  696.  A  failure  by  the  insured  to 
eet  forth  the  true  title  with  substantial  accuracy  renders  a  policy  of 
insurance  void,  although  the  owner  had  no  Intention  to  deceive: 
HSeiss  V.  Franklin  Ins.  Co.,  123  Ind.  172;  18  Am.  St.  Rep.  324. 

PUBLIC  LANDS— DECISIONS  OF  LAND  DEPARTMENT.— The 
decisions  of  the  general  land  department  on  qu^estions  of  fact  In- 
volved In  the  cancellation  of  entries  for  public  lands  are  binding  on 
the  cotirts,  If  the  parties  have  been  heard,  or  have  had  an  oppor- 
tunity to  be  heard:  Parsons  v.  Venzke,  4  N.  Dak.  452;  50  Am.  St. 
Rep.  669.  The  decisions  of  land  otBcers  are  final  and  conclusive, 
In  actions  at  law,  of  all  matters  of  fact  of  which  they  have  jurisdic- 
fion:  Note  to  Parsons  v.  Venzke,  50  Am.  St.  Rep.  684;  Davis  v. 
Wedbbold,  139  U.  S.  507.  530. 


Branham  V.  Stallinqs. 

[21  Colorado,  2U.] 

IX)TTERIES  ARE  PROHIBITED,  Jn  Colorado,  both  by  the 
<jonstltutlon  and  by  statute. 

LOTTERIES— SCHEME  AS  TO  TOWN  LOTS.— A  scheme  by 
which  persons  associate  themselves  together  into  an  organization 
called  the  "Denver  Lot  Club,"  under  an  agreement  that  each  shall 
pay  two  dollars  per  week;  that  drawings  for  town  lots  shall  be  had 
every  Monday,  at  which  drawings  one  of  the  members  is  to  receive  a 
tot;  and  that  such  drawings  shall  be  continued  for  a  period  of  sixty 
weeks.  Is  a  lottery  within  the  meaning  of  a  statute  prohibiting  the 
disposal  of  lands  or  real  estate  by  chance  of  any  kind. 

LOTTERIES— NO  RECOVERY  FOR  MONEY  PAID.— Members 
•of  a  lottery  association,  formed  for  the  purpose  of  disposing  of  town 
lots  by  chance,  and  who  have  joined  it  in  direct  violation  of  the  stat- 
utes of  the  state,  are  all  In  pari  delicto,  and  cannot  Invoke  the  a.id  of 
either  a  court  of  equity  or  a  court  of  law.  Those  who  have  paid  out 
money  for  chances  to  obtain  lots  in  such  an  association  cannot  re- 
cover it  back.  The  maxim.  In  pari  delicto  potior  est  conditio  defeu- 
<ientis,  applies  in  such  a  case. 
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Action  bj  Stallings,  u  plaintiff,  suing  for  himself,  and  a» 
assignee  for  others,  to  recover  back  certain  moneys  paid  for  the 
purchase  of  lots  in  the  Denver  University  addition  to  the  city 
of  Denver.  The  plaintiff  alleged  that  he  was  induced  to  part 
■with,  his  money  by  reason  of  the  fraudulent  conduct  of  the  de- 
fendants. The  answer  denied  each  and  every  allegation  of  the 
complaint  The  defendants  further  answered  that  by  the  terms 
of  the  agreement,  mentioned  in  the  opinion,  one  of  the  members 
would  draw  a  lot  at  the  first  drawing,  which  would  only  cost 
him  two  dollars;  that  one  of  the  memb^v  would  draw  a  lot  at 
the  second  meeting,  which  lot  would  cost  the  successful  partj 
the  sum  of  four  dollars;  and  that  said  drawings  were  to  be  con- 
tinued for  a  period  of  sixty  weeks.  The  defendant,  Branham, 
was  selected  by  the  members  of  the  club  as  its  manager.  No 
replication  was  filed.  The  cause  was  tried  by  the  court  without 
a  jury.  Two  judgments  were  entered;  the  first  being  simply  a 
money  judgment;  but  two  days  thereafter  a  second  judgment 
was  entered,  in  the  absence  of  defendants'  attorneys  and  with- 
out notice  to  them,  as  shown  by  an  afi&davit  filed  in  the  trial 
court  to  set  the  judgment  aside.  The  second  judgment  provided 
that  the  plaintiff  should  have  execution  upon  the  bodies  of  the 
defendants.  The  defendants  sued  out  a  writ  of  error  to  reverse 
these  judgments. 

Norris  &  Howard,  for  the  appellants. 
Browne,  Putnam  &  Preston,  for  the  appellee. 

"*  HAYT,  C.  J.  By  the  answer  of  the  defendants  it  ap- 
pears that  the  parties  plaintiff  and  defendants,  with  others, 
associated  themselves  together,  organized  and  formed  a  lottery 
association  knawn  as  the  "Denver  Lot  Club";  that  tliey  entered 
into  an  agreement  by  the  terms  of  which  they  were  each  to 
pay  two  dollars  per  week,  and  that  drawings  were  to  be  had 
every  Monday,  '^'^  at  which  drawings  one  of  the  members  was 
to  receive  a  lot  It  further  appears  that  the  plaintiff  and  hi» 
assignors  became  members  of  said  club  and  participated  in  the 
meetings  and  the  drawings,  and  that  the  plaintiff  repeatedly 
acted  as  one  of  the  judges  and  presided  over  said  meetings.  It 
also  appears  that  a  number  of  lots  were  drawn  by  the  aasignora 
of  plaintiff  in  pursuance  of  such  illegal  contract,  and  that  deeds 
were  duly  made  to  said  parties  for  such  lots. 

These  uncontradicted  allegations  show  conclusively  the  ille- 
gality of  the  contract  entered  into  between  the  plaintiff  and  hia 
aatignors  and  the  defendants.    It  was  a  lottery  scheme,  pure  and 
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simple,  and  as  such  prohibited  by  the  constitution  of  this  state 
and  also  by  statute.  It  is  shown  that  these  parties  voluntarily 
associated  themselves  together  for  the  purpose  of  carrying  out 
this  illegal  scheme.  "In  pari  delicto  potior  est  conditio  de- 
fendentis,"  *  "In  equal  guilt,  the  stronger  is  the  situation  of  the 
defendant" — is  a  maxim  of  the  law,  or,  as  it  is  sometimes  ex- 
pressed, "Where  misconduct  is  mutual  the  law  will  not  lend 
its  aid  to  either  party."  This  rule  was  not  adopted  for  the  bene- 
fit of  defendants,  but  simply  upon  the  grounds  of  public  policy. 
Subject  to  a  few  well  known  exceptions,  the  law  is  well  estab- 
lished that,  where  such  a  contract  is  executory,  the  law  will  not 
aid  either  party  to  enforce  its  execution,  and  where  it  has  been 
executed,  or  money  paid  in  pursuance  thereof,  the  law  will  not 
aid  the  party  to  recover  back  the  amounts  paid.  The  exceptions 
cover  cases  of  usurious  contracts,  marriage  brokerage  contracts, 
and  the  like,  where  the  transactions  are  prohibited  for  the  sake 
of  protecting  one  set  of  men  from  another,  the  one  from  their 
condition  or  situation  being  liable  to  be  imposed  upon  by  the 
other,  as  in  such  cases  the  parties  are  not  in  pari  delicto,  and 
it  is  assumed  that  public  policy  will  best  be  advanced  by  granting 
relief:  2  Pomeroy^s  Equity  Jurisprudence,  sec.  941,  and  cases 
cited  in  note. 

In  this  case,  however,  plaintiff  and  his  assignors  admittedly 
joined  with  a  lottery  association  in  direct  violation  of  the  stat- 
utes of  this  state,  and  do  not  come  under  the  principle  ^*® 
governing  the  excepted  cases.  The  statute  reads  as  follows:  **No 
person  or  persons,  corporation,  or  association,  shall,  within  this 
state,  open,  set  on  foot,  carry  on,  promote,  or  draw,  publicly  or 
privately,  any  lottery,  game,  or  device  of  chance  of  any  nature 
or  kind  whatsoever,  or  by  whatever  name  it  may  be  called,  for 
the  purpose  of  exposing,  setting  to  sale,  or  disposing  of  any 
houses,  lands,  tenements,  mines,  or  real  estate,  or  any  money, 
goods,  or  things  in  action.  Whatever  [whoever]  violates  this 
provision  shall,  for  each  offense,  upon  conviction,  upon  indict- 
ment, be  fined  not  less  than  one  hundred  dollars,  or  imprisoned 
in  the  county  jail  not  less  than  sixty  days,  or  both,  in  the  dis- 
cretion of  the  court":  Mills'  Annotated  Statutes,  sec.  2928. 

It  is  alleged  in  the  answer,  and  not  denied,  that  these  parties 
associated  themselves  together  imder  circumstances  showing 
that  they  were  partioeps  criminis  in  an  illegal  scheme  to  dis- 
pose of  lots  by  chance.  They  are  in  pari  delicto,  and  neither 
courts  of  equity  nor  courts  of  law  will  aid  either;  and  where 
money  has  been  paid  by  either  party  upon  such  a  coutract,  it 
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cannot  be  recovered  back,  for  the  reason  that  courts  will  not 
assist  such  a  transaction  in  any  way:  Broom's  Legal  Maxims, 
720-728,  ct  aeq;  Norrii  v.  Norris,  9  Dana,  317;  35  Am.  Dec. 
138;  Nellia  v.  Clark,  20  Wend.  24;  Solinger  v.  Earle,  82  N.  Y. 
393;  Setter  v.  Alvey,  15  Kan.  157. 

In  the  case  of  Norris  t.  Norris,  9  Dana,  317,  35  Am.  Dec. 
138,  it  ia  said: 

**When  the  parties  to  an  illegal  or  fraudulent  contract  are  in 
pari  delicto,  neither  a  court  of  equity  nor  a  court  of  law  will 
aid  either  of  them  in  enforcing  the  execution  of  that  which  may 
be  executory,  or  in  revoking  or  rescinding  that  which  may  have 
been  executed.  In  such  a  case,  the  law  will  not  be  the  instru- 
ment of  its  own  subversion,  and,  to  every  invocation  of  its  as- 
sistance, replies,  *In  pari  delicto  potior  est  conditio  defend- 
entis.' " 

The  judgment  of  the  county  court  must  be  reversed  and  the 
cause  remanded. 


rX)TTERIES— MAXIM,  IN  PARI  DELICTO.— Every  scheme  for 
the  distribution  of  prizes  by  chftnce  is  a  lottery.  Its  name  is  Imma- 
terlaL  If  a  tract  of  land  is  divided  into  lots  of  unequal  value,  and 
these  are  sold  to  purchasers  at  a  uniform  price,  and  are  distributed 
amonj?  them  by  drawinjrs  or  lot,  and  a  deed  sriven  to  each  purchaser 
for  the  lot  drawn  by  him,  the  scheme  is  a  lottery,  and  the  deed  is 
void  and  conveys  no  title:  See  monographic  note  to  Yellowstone  Kir 
v.  State,  16  \m.  St.  Rep.  43,  45,  on  what  Is  a  lottery.  Parties  to  an 
Illegal  agreement  stand  in  pari  delicto,  and  neither  can  enforce  the 
agreement  against  the  other:  Garrett  v.  Kansas  City  Coal  Min.  Co.. 
113  Mo.  330;  ST)  Am.  St  Rep.  713.  A  court  of  equity  will  not  aid 
either  party  to  an  illegal  contract,  but  will  leave  both  where  It  finds 
them:  Brooks  v.  Cooper,  60  N.  J.  Eq.  761;  35  Am.  St.  R^.  703,  and 
note;  note  to  Harper  t.  Harper,  7  Am.  St  Rep.  687. 


Justice  Mining  Company  v.  Leb. 

[21  rOLOBADO,  2  0.] 

MINES-T/XJATION  OF  MINERAL  LANDS— ALIENS.-The 
mineral  lands  of  the  government  are  open  to  location  and  purchase 
only  by  a  cltlren  of  the  United  Statea,  or  one  who  has  declared  his 
intention  to  l)ecome  such. 

MINKS— MINERAL  LANDS-LAND  DEPARTMENT-CON- 
CLUSIVENBSS  Of-^  FACTS  FOUND.— After  an  application  to  pur- 
chase  mineral  Innd  of  the  government  has  been  approved  by  the 
officers  of  the  land  department,  in  the  exercise  of  their  Jurisdiction. 
and  the  entry  has  been  allowe<l.  th«'  fact  of  citizenship,  as  well  a«  all 
other  questions  of  fact.  Is  presiimi-d  to  have  l>een  established,  and  la 
not  opeo  to  review  by  the  courts  at  the  Instance  of  third  parties. 
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PUBLIC  LANDS— JURISDICTION  OF  LAND  DEPARTMENT 
— OONOLUSIVENESS  OF  JUDGMENT.— The  land  department  of 
the  government  was  established  to  supervise  the  various  proceedings 
whereby  a  conveyance  of  the  title  from  the  United  States  to  portions 
of  the  public  domain  is  obtained,  and  to  see  that  the  requirements 
of  different  acts  of  Congress  are  fully  complied  with.  It  must,  there- 
fore, consider  and  pass  upon  the  qualifications  of  the  applicant,  the 
acts  he  has  performed  to  secure  the  title,  the  nature  of  the  land,  and 
whether  it  is  of  the  class  which  Is  open  to  sale.  Its  judgment  upon 
these  matters  is  unassailable  except  by  direct  proceedings  for  its  an- 
nulment or  limitation. 

MINES— MINERAL  LAND— CONCLUSIVENESS  OF  GRANT 
TO  ALIEN.— After  a  grant  of  title  to  mineral  land,  or  the  equivalent 
of  such  grant,  is  made  to  an  alien,  It  cannot  be  attacked  by  any  third 
party. 

MINES— MINERAL  LAND— INTERFERENCE  OF  COURTS 
WITH  LAND  DEPARTMENT.— While  proceedings  to  acquire  title 
to  mineral  land  of  the  United  States  are  pending  in  the  land-office, 
that  department  has  exclusive  jurisdiction  of  the  matter,  and  any 
attempt  on  the  part  of  the  courts  to  control  its  action  Is,  ordinarily, 
an  unwarranted  assumption  of  jurisdiction. 

Action  to  obtain  the  cancellation  of  certain  instnimenta. 
The  case  was  brought  into  the  supreme  court  by  appeal  from 
a  judgment  of  the  court  of  appeals.  The  facts,  as  shown  by 
the  complaint,  were  as  follows:  On  May  20,  1887,  the  plaintiff, 
Lee,  made  a  valid  location  of  the  Aftermath  lode  mining  claim. 
On  October  8,  1885,  Edwin  Doust,  being  then,  and  having  been 
ever  since,  an  alien,  had  located  the  Justice  mining  claim. 
This  claim  covered  and  conflicted,  to  the  extent  of  three  hundred 
feet  in  width  and  five  hundred  feet  in  length,  with  the  ground 
included  in  the  Aftermath  location.  On  October  13,  1885, 
Doust  entered  into  a  contract  to  sell  and  transfer  the  Justice 
mining  claim  to  one  Lawson,  also  an  alien,  and  on  that  date 
executed  a  deed,  without  any  consideration  therefor,  to  John  W. 
Eichards,  who  was  a  citizen  of  the  United  States,  and  solely  for 
the  purpose  of  having  Eichards  procure  a  patent  from  the  gov- 
ernment. Concurrently  with  the  deed,  and  in  execution  of  the 
agreement  to  transfer  the  title  to  Lawson,  Richards  executed  a 
title  bond  to  Lawson,  agreeing  for  certain  considerations  therein 
named,  to  convey  to  him  the  Justice  mining  claim,  with  other 
properties.  Richards  made  application  for  patent,  and  on  Feb- 
ruary 20, 1886,  commenced  his  advertisement  therefor.  This  pub- 
lication was  completed  on  April  23,  1886.  On  April  30,  1886,  the 
Justice  Mining  Company  was  organized  and  incorporated,  with 
a  nominal  capital  of  one  hundred  thousand  dollars;  and  on 
that  day  Richards  executed  a  deed  for  the  Justice  mining  claim 
for  a  nominal  consideration  to  Joseph  Ruse,  as  trustee  for  such 
company,  which  was  recorded  June  11,  1887.  The  receiver's 
certificate  was  issued  to  Richards  on  June  14,  1887.     Ruse  there- 
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after  conveyed  the  title  held  by  liim  to  the  Justice  Mining  Com- 
pany in  consideration  of  fifty-six  thousand  shares  of  th«  capi- 
tal stock.  The  plaintiff  contended  that  the  title  to  the  ground  in 
controversy,  by  reason  of  his  location  of  the  Aftermath,  had  be- 
come vested  in  him  prior  to  the  transfer  by  the  trustee  to  the 
Justice  Mining  Company;  and  that  the  receiver's  receipt  was  a 
cloud  upon  his  title.  He,  therefore,  aeked  that  such  receipt, 
with  all  the  deeds  mentioned,  be  canceled  and  held  for 
naught.  A  demurrer  to  the  complaint  was  sustained  by  the 
court  below,  and  the  action  was  dismissed  at  the  plaintiff's  cost. 
This  judgment  was  reversed  by  the  court  of  appeal*. 

A.  W.  Bucker,  for  the  appellants. 

A.  T.  Gunnell,  for  the  appellee. 

»«*  GODDAHD,  J.  We  think  the  learned  judge  who  deliv- 
ered the  opinion  of  the  court  of  appeals  was  in  error  in  assum- 
ing that  the  record  in  the  case  presented  a  question  as  to  the 
right  of  an  alien  to  acquire  by  location  a  transferable  interest  in 
a  mining  claim.  That  question,  under  the  facta  presented, 
could  not  be  raised  by  the  plaintiff.  While  it  la  true  that  the 
mineral  lands  of  the  government  are  open  to  location  and  pur- 
chase only  by  a  citizen  of  the  United  States,  or  one  who  has  de- 
clared his  intention  to  become  such,  and  the  fact  of  alienage,  if 
raised  at  the  proper  time  by  anyone  adversely  interested,  will 
defeat  the  acquirement  of  title  thereto,  yet  the  qualifications  of 
an  applicant  for  a  patent,  as  well  as  the  fact  of  discovery  and 
the  compliance  on  his  part  with  other  requirements  made  essen- 
tial by  the  act  of  Congress  to  entitle  him  to  purchase  the  mineral 
land  of  the  government,  being  cognizable  by  the  oflScers  of  the 
land  department,  when,  in  the  exercise  of  their  jurisdiction,  they 
approve  the  application  and  allow  an  entry,  the  fact  of  citizen- 
ship, as  well  as  all  other  questions  of  fact,  is  presumed  to  have 
been  established,  and  is  not  open  to  review  by  the  courts  at  the 
instance  of  third  parties. 

As  was  said  by  Justice  Field,  speaking  for  the  court  in  Steel 
T.  Smelting  Co.,  106  U.  S.  447:  "We  have  so  often  had  occasion 
to  speak  of  the  land  department,  the  object  of  its  creation,  and 
the  powers  it  possesses  in  the  alienation  by  patent  of  portions  of 
the  public  lands,  that  it  creates  an  unpleasant  surprise  to  find 
that  counsel,  in  discussing  the  effect  to  be  given  to  the  action  of 
that  department,  overlook  our  decisions  on  the  subject  That 
department,  as  we  have  repeatedly  said,  was  established  to  super- 
viae  the  various  proceedings  whereby  a  conveyance  of  the  title 
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from  tlie  United  States  to  portions  of  the  public  domain  is  ob- 
tained, and  to  see  that  the  requirements  *^^  of  different  acts  of 
Congress  are  fully  complied  with.  Necessarily,  therefore,  it 
must  consider  and  pass  upon  the  qualifications  of  the  applicant, 
the  acts  he  has  performed  to  secure  the  title,  the  nature  of  the 
land,  and  whether  it  is  of  the  class  which  is  open  to  sale.  I\& 
judgment  upon  these  matters  is  that  of  a  special  tribunal,  and 
is  unassailable,  except  by  direct  proceedings  for  its  annulment 
or  limitation." 

It  is  now  too  well  settled  to  admit  of  discu^ion,  that  after  the 
"grant  of  title,  or  the  equivalent,  is  made  to  an  alien,  it  cannot 
be  attacked  by  any  third  party'*:  Billings  v.  Aspen  etc.  Co.,  52 
Fed.  Eep.  250;  Govemeur  v.  Kobertson,  11  Wheat.  332;  Craig 
V.  Leslie,  3  Wheat.  563. 

If  the  right  of  a  third  party  to  attack  the  validity  of  a  patent 
when  issued,  upon  the  ground  of  the  alienage  of  the  patentee, 
was  a  debatable  question,  it  is  clear  that  the  present  action  was 
prematurely  brought.  At  the  time  of  its  commencement,  the 
proceedings  in  the  land-office  were  yet  pending,  and  that  depart- 
ment had  exclusive  jurisdiction  of  the  matter,  and  any  attempt 
on  the  part  of  the  courts  to  control  its  action  would  be  an  un- 
warranted assumption  of  jurisdiction,  under  the  circumstances. 
In  either  view,  this  action  cannot  be  maintained,  and  the  de- 
murrer should  be  sustained. 

The  judgment  of  the  court  of  appeals  must  therefore  be  re- 
versed and  the  cause  remanded,  with  directions  to  affirm  the 
judgment  of  the  district  court. 

MINERAL  LANDS— ALIENS— LAND  DEPARTMENT.— Under 
section  2319  of  the  Revised  Statutes  of  the  United  States,  it  is  only 
citizens  of  the  United  States,  or  those  who  have  declared  their 
Intention  to  become  such,  that  can  make  a  valid  location  of  mineral 
lands  of  the  government:  See  monographic  note  to  McClintock  v. 
Bryden,  63  Am.  Dec.  107,  on  the  right  to  mine.  An  alien  can  neither 
locate,  possess,  purchase,  or  acquire  title  by  patent  to  mineral  lands 
of  the  United  States:  Tibbitts  v.  Ah  Tong,  4  Mont.  536;  Wulf  v. 
Manuel,  9  Mont.  286;  Manuel  v.  Wulf,  152  U.  S.  510.  An  alien  who. 
has  not  declared  his  Intention  to  become  a  citizen  is  not  a  qualified 
locator  of  mining  ground,  and  cannot  hold,  either  by  actual  occupa- 
tion or  location,  against  one  who  connects  himself  with  the  govern- 
ment title  by  compliance  with  the  mining  laws:  Note  to  ElmondortT 
V.  Carmichael,  14  Am.  Dec.  98.  But  the  decisions  of  the  officers  of 
the  land  department  upon  controverted  questions  of  fact  are,  in  the 
absence  of  fraud,  lmi)osltion,  or  mistake,  final  and  conclusive, 
except  as  they  may  be  reversed  on  appeal  In  that  department:  Par- 
eons  V.  Venzke,  4  N.  Dak.  452;  50  Am.  St.  Rep.  669,  and  note;  mono- 
graphic note  to  Boatner  v.  Ventress,  20  Am.  Dec.  273,  on  the  conclu- 
giveneas  of  the  actions  of  land  officers.  A  grant  of  public  Iand» 
cannot  be  Impeached  collaterally,  unless  It  Is  void  upon  Its  face: 
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Saunders  v.  New  York  etc.  R.  R.  Co.,  144  N.  Y.  75;  43  Am.  St.  Rep. 
729.  and  note.  Mlnlog  titles  cannot  be  questioned  collaterally:  Omar 
V.  Soper,  11  Col.  380;  7  Am.  St  Rep.  246.  Patent*  of  the  land  depart- 
ment to  mineral  lands,  as  well  as  others,  cannot  be  collaterally 
Attacked  In  actions  at  law.  They  are  conclusive,  In  such  actions, 
of  all  matters  of  fact  necessary  to  their  Issue  where  the  department 
had  Jurisdiction  to  act  upon  such  matters,  and  to  determloe  them; 
Dana  r.  Welbbold,  139  U.  S.  S07.  C30. 
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[21  Colorado,  263] 

STATUTES— TITLE  OF  ACT,  AND  SUBJEXTT  MATTER.— An 
act  entitled,  "An  act  to  fix  the  fees  to  be  oollected  by  the  secre- 
tary of  state  for  Incorporation  and  certain  other  privileges,"  requir- 
ing a  fee  to  be  charged  and  collected  for  filing  certificates  of  Incor- 
poration, etc.,  and  prohibiting  corporations  from  having  or  exercising 
any  corporate  powers,  or  from  doing  any  business  in  the  state  until 
their  certificates  of  incorporation  are  filed,  Ls  not  obnoxious  to  a  con- 
stitutional provision  requiring  every  law  to  contain  but  one  subject, 
which  shall  be  clearly  expressed  In  its  title. 

CORPORATIONS-PROOF  OF  CORPORATE  CAPACITY.- If 
a  company  is  plaintiff  in  a  suit,  and  relies  on  Its  corporate  capacity, 
It  must,  as  a  general  rule,  assume  the  burden  of  proving  It 

CORPORATIONS— TAKING  OF  TITLE  TO  PROPERTY- 
CORPORATE  POWERS— STATUTORY  PREREQUISITE.— The  tak- 
ing of  title  to  property  by  a  con>f>ratIon  Is  the  exercise  of  a  corporate 
power;  and.  If  the  statute  prohibits  a  corporation  from  exercising 
corporate  powers  until  the  fee  for  filing  Its  certificate  of  Incorpora- 
tion has  been  paid.  It  cannot  take  title  to  property  until  the  terms 
of  the  statute  have  been  complied  wlh. 

CORPORATIONS— ESTOPPRLr-r>ENIAL  OF  CORPORATE 
EXISTENCE.— One  dealing  with  a  corporation  Is  not  e8topi>ed  to 
deny  Its  existence  unless  the  corporation  has,  at  least,  a  de  facto  ex- 
lBt«»ncp.  Hence,  though  one  assists  In  the  organization  of  a  company 
which  Is  Intended  to  be  a  corporation,  and  sells  stock  In  trade  to  it, 
neither  he  nor  his  attaching  creditor  Is  e8topi>od  to  deny  the  corpo- 
rate existence  of  the  company  where  the  statute  requires  it  to  file  it<< 
certificate  of  Incorporation,  and  this  has  not  been  done,  because,  until 
that  Is  done,  the  company  has  no  existence.  In  fact,  as  a  corporation. 

TO  CONSTITUTE  A  DE  FACTO  CORiy>RATION  there  must 
be  either  a  charter  or  a  law  authorizing  the  creation  of  such  a  cor- 
fKiratlon,  with  an  attempt.  In  good  faith,  to  comply  with  Its  terms, 
and,  also,  a  user  of.  or  attempt  to  exercise,  corporate  powers  under  It. 

A  DE  FAf'TO  COR1»ORATION  can  never  be  recognized  In  vio- 
lation of  a  i>osllivc  law. 

OORPORATION.S-WIIRN  NEITHER  DE  JURE  NOR  DE 
PArrrO.- A  company.  Intended  to  be  a  cori)orntlon.  but  which  has 
failed  to  comply  with  the  statute  requiring  It  to  file  Its  certificate  of 
Incorporation  with  the  secretary  of  state,  and  to  pay  a  fee  therefor. 
Is  neither  a  de  Jure  nor  a  de  facto  con>orntlon,  but  simply  a  volun- 
tary association  of  Individuals  in  the  nature  of  a  copartnership. 

CORPORATIONS -STATUTORY  PRKUHQriSITE-A'rrACK 
UPON  CORPOIUiTE  EXISTENCE.-There  la    a  broad    distinction 
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between  those  acts  made  necessary  by  the  statute  as  a  prerequisite  to 
the  exercise  of  corporate  powers,  and  those  acts  required  of  individ- 
uals seeking  incorporation,  but  not  made  prerequisite  to  the  exercise 
of  such  powers.  In  respect  to  the  former,  any  material  omission  will 
be  fatal  to  the  existence  of  the  corporation,  and  may  be  taken  advan- 
tage of  collaterally,  in  any  form  in  which  the  fact  of  incorporation 
can  properly  be  called  in  question.  In  respect  to  the  latter,  the  in- 
corporation is  responsible  only  to  the  government  In  a  direct  proceed- 
ing to  forfeit  the  charter. 

CORPORATIONS— RECOVERY  BY  ALLEGED  CORPORA- 
TION AS  A  COPARTNERSHIP.— Though  a  company,  as  plaintiff, 
may  not  be  entitled  to  recover  as  a  corporation,  yet  it  may  maintain 
the  action  as  a  copartnership,  if  the  facts  alleged  show  that  the  com- 
pany is  a  copartnership  and  not  a  corporation. 

Replevin  by  the  Aspen  Hardware  Company  to  recover  a  stock 
of  goods  seized  by  Jones,  a  United  States  marshal,  under  a  writ 
of  attachment  issued  out  of  a  federal  court  at  the  suit  of  Joseph 
A.  Thatcher,  plaintiff,  against  one  A.  B.  Eads.  The  hardware 
company,  prior  to  the  attachment  levy,  had  not  filed  its  certifi- 
cate of  incorporation  with  the  secretary  of  state,  as  required 
by  statute.  This  statute  read  as  follows:  "Every  corporation, 
joint  stock  company  or  association,  incorporated  by  or  under  any 
general  or  special  law  of  this  state,  or  by  or  under  any  general 
or  special  law  of  any  foreign  state  or  kingdom,  or  of  any  state 
or  territory  of  the  United  States  beyond  the  limits  of  this  state, 
having  capital  stock  divided  into  shares,  shall  pay  to  the  secre- 
tary of  state  for  the  use  of  the  state,  a  fee  of  ten  dollars,  in 
case  the  capital  stock  which  said  corporation,  joint  stock  com- 
pany or  association  is  authorized  to  have  does  not  exceed  one 
hundred  thousand  dollars;  but,  in  case  the  capital  stock  thereof 
is  in  excess  of  one  hundred  thousand  dollars,  the  secretary  of 
state  shall  collect  the  further  sum  of  ten  (10)  cents  on  each 
and  every  thousand  dollars  of  such  excess,  and  a  Like  fee  of  ten 
cents  on  each  thousand  of  the  amount  of  each  subsequent  in- 
crease of  stock.  The  said  fee  shall  be  due  and  payable  upon  the 
filing  of  the  certificate  of  incorporation,  articles  of  association 
or  charter  of  said  company,  joint  stock  company  or  association, 
in  the  oflBce  of  the  secretary  of  state;  and  no  such  corporation, 
joint  stock  company  or  association,  shall  have  or  exercise  any 
corporate  powers,  or  be  permitted  to  do  any  business  in  this 
fitate  until  the  said  fee  shall  have  been  paid;  and  the  secretary 
of  state  shall  not  file  any  certificate  of  incorporation,  articles  of 
association,  charter  or  certificate  of  the  increase  of  capital  stock, 
or  certify  or  give  any  certificate  to  any  such  corporation,  joint 
stock  company  or  association,  until  said  fee  shall  have  been  paid 
to  him.    But  this  act  shall  not  apply  to  corporations  not  for 
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pecuniary  pn-ofit,  or  corporations  organized  for  religions,  edu- 
cational, or  benevolent  purpoees/*  The  company  obtained  judg- 
ment 

A.  B.  McKinley,  Hugh  Butler,  and  Wibon  &  Salmon,  for  the 
appellant. 

H.  W.  Clark  and  W.  W.  Cooley,  for  the  appellee. 

»^  HAYT,  C.  J.  In  November,  A.  D.  1889,  Shepard  & 
Bowles,  as  copartners,  were  doing  a  general  hardware  business 
in  the  city  of  Aspen,  and  during  that  month  made  a  sale  of 
their  business  stock  in  trade,  goodwill,  etc.,  to  A.  6.  Eads,  the 
consideration  for  this  transfer  being  certain  real  estate  and  the 
assumption  of  certain  indebtedness  of  the  firm  of  Shepard  & 
Bowles.  Eads  being  unable  to  comply  with  the  terms  of  the 
agreement,  a  new  arrangement  was  made  between  the  parties, 
and  an  organization  known  as  the  Aspen  Hardware  Company 
was  formed  by  Bowles,  Eads,  and  one  Kettler.  The  articles  of 
incorporation  provided  that  the  affairs  of  the  company  should  be 
managed  by  a  board  of  three  directors,  naming  Bowles,  Eads, 
and  Kettler  as  sudi  directors  for  the  first  year.  It  was  the  evi- 
dent intention  of  the  parties  that  the  company  should  be  duly 
and  legally  incorporated,  and  to  this  end  they  caused  to  be 
executed  articles  of  incorporation  on  the  sixteenth  day  of  No- 
vember, 1889,  in  due  form,  and  immediately  filed  the  same  with 
the  clerk  and  recorder  of  Pitkin  county.  For  some  reason  not 
explained  by  the  evidence,  the  articles  were  not  filed  in  the 
office  of  the  secretary  of  state  until  after  the  levy  of  the  writ  of 
attachment  hereinafter  referred  to,  and  not  until  the  day  upon 
which  this  suit  in  replevin  was  instituted,  but  whether  before 
or  after  the  commencement  of  this  action  does  not  clearly  ap- 
pear from  the  evidence. 

After  the  articles  were  filed  with  the  county  clerk,  the  board 
of  directors  held  a  meeting,  elected  officers,  caused  capital  stock 
to  be  issued,  etc.,  Eads  being  present  and  participating  in  this 
meeting,  at  which  Bowles  was  elected  president,  Eads  ^'ice-presi- 
dent, and  Kettler  secretary  and  treasurer.  Thereupon,  Eads, 
for  a  valuable  consideration,  sold  and  transferred  the  property 
to  the  new  organization,  and  Mr.  Bowles  from  that  time  for- 
ward conducted  the  business  for  the  Aspen  Hardware  Company, 
selling  goods  and  purchasing  new  goods  in  the  corporate  name. 
Eads,  aoon  after  the  sale,  left  the  town  of  Aspen  and  did  not  re- 
turn, nor  personally  take  part  in  the  business  at  that  point,  but 
continued  as  a  director  and  vice-president  of  the  company,  and 
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■•''  retained  a  portion  of  his  stock,  although  he  had  sold  a  part 
of  it  prior  to  the  levy  of  the  writ  of  attachment 

The  bufiiness  was  thus  continued  until  July  31,  1890,  when 
a  suit  was  commenced  by  Thatcher,  plaintiff,  against  A.  B.  Eads, 
and  the  property  in  question  levied  upon  as  the  property  of  the 
defendant  in  that  suit,  and  this  action  of  replevin  was  immedi- 
ately instituted  to  recover  possession  of  the  property,  or  its 
value. 

The  controversy  in  this  case  is  narrowed  to  the  single  ques- 
tion of  the  capacity  of  defendant  in  error  to  take  title  to  the 
property  in  controversy  as  a  corporation  at  the  time  of  the  at- 
tempted transfer  by  Eads,  it  not  having  at  that  time  filed  its 
articles  of  incorporation  with  the  secretary  of  state,  or  paid  the 
fee  for  such  filing,  as  provided  by  the  statute  of  1887:  Session 
Laws  of  1887,  p.  406. 

This  is  the  first  time  the  effect  of  this  statute  has  been  he- 
fore  this  court  for  consideration,  although  in  Edwarda  v.  Den- 
ver etc.  Ry.  Co.,  13  Col.  59,  the  constitutionality  of  a  somewhat 
similar  act  waa  under  review.     That  act  was  attacked  upon  sev- 
eral grounds,  among  which  was  that  it  was  void  because  the  sub- 
ject was  not  clearly  expressed  in  the  title,  the  title  being  "An 
Act  to  Provide  for  the  Formation  of  Corporations,"  and  it  was 
held  that  this  title  waa  sufficient  to  cover  legislation  requiring  a 
fee  to  be  paid  for  filing  the  certificate  of  incorporation,  under 
the  principle  that  the  same  was  germane  to  the  general  subject 
expressed  in  the  title,  and  that  legislation  fixing  the  amount 
of  such  fee,  time  of  payment,  etc.,  was  not  obnoxious  to  the  con- 
stitutional provision  with  reference  to  titles.     The  act  of  1887, 
now  under  consideration,  is  entitled  "An  Act  to  Fix  the  Feea 
to  be  Collected  by  the  Secretary  of  State  for  Incorporation  and 
Ceriain  Other  Privileges."    The  body  of  the  act,  however,  re- 
lates entirely  to  the  fee  to  be  charged  and  collected  for  filing 
certificates  of  incorporation,  articles  of  association,   charters, 
or  increase  of  capital  stock  of  joint  stock  companies,  and,  in 
addition  thereto,  provides  that  no  such  corporation,  joint  stock 
company  or  association  "shall  have  or  exercise  any  ***  cor- 
porate powers  or  be  permitted  to  do  any  business  in  this  state 
until  the  said  fee  shall  have  been  paid."    This  provision  is  so 
closely  allied  to  the  general  subject,  which  is  the  fixing  of  fees 
for  filing  certificates  of  incorporation,  etc.,  that,  under  the  uni- 
form rule  of  decisions  in  this  state,  it  must  be  held  to  be  a 
proper  matter  for  legislation  under  the  title  selected:    Golden 
Canal  Co.  v.  Bright,  8  Col.  144;  People  t.  Goddard,  8  Col.  432; 
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People  T.  Scott,  9  Col.  422;  Dallas  y.  Redman,  10  Col.  297; 
Edwards  v.  Denver  etc.  By.  Co.,  13  Col.  59;  In  re  Pratt,  19  Col. 
138. 

In  this  case  the  Aspen  Hardware  Company  claims  title  to  the 
property  in  dispute  in  its  corporate  capacity,  and  not  as  a  co- 
partnership. It  is  admitted  that  the  fee  for  filing  the  certificate 
of  incorporation  with  the  secretary  of  state  was  not  paid  prior 
to  the  levy  of  the  writ  of  attachment,  and  that  the  certificate  was 
not  filed  in  the  ofiice  of  the  secretary  of  state  until  about  the 
time  of  the  bringing  of  the  present  action,  the  evidence  leaving 
the  exact  time  uncertain. 

It  is  to  be  remembered  tliat  in  this  case  the  corporation  is 
the  party  plaintiff,  and  it  may  be  stated,  as  a  general  rule,  that, 
•when  a  company  relies  on  its  corporate  capacity,  it  assumes  the 
burden  of  establishing  such  capacity. 

The  language  of  the  act  is  plain  and  unambiguous.  It  reads, 
**no  such  corporation  ....  shall  have  or  exercise  any  corpo- 
rate powers."  The  taking  of  title  to  property  was  certainly 
the  exercise  of  a  corporate  power,  and  as  such  prohibited  by 
the  express  terms  of  the  statute.  This  is  not  controverted  by 
counsel  for  appellee,  but  it  is  contended  that  Eads,  having 
assisted  in  the  organization  of  the  corporation,  and  having  sold 
to  it  the  hardware  stock,  is  estopped  from  denying  the  corporate 
existence  of  the  company,  and  that  the  attaching  creditor  took 
the  property  subject  to  the  same  estoppel. 

The  doctrine  of  estoppel  cannot  be  successfully  invoked,  we 
think,  unless  the  corporation  has  at  least  a  de  facto  existence. 
The  rule  is  stated  as  follows  by  Morawetz  on  Private  Corpora- 
tions, section  750,  it  having  been  first  announced  ^"**  in  the 
case  of  Brouwer  v.  Appleby,  1  Sand.  158:  "A  defendant  who 
has  contracted  with  a  corporation  de  facto  is  never  permitted  to 
allege  any  defect  in  its  organization  as  affecting  its  capacity  to 
contract  or  sue,  but  that  all  such  objections,  if  valid,  are  only 
available  on  behalf  of  the  sovereign  power  of  the  state.** 

It  is  alao  well  settled  that,  to  constitute  a  de  facto  corpora- 
tion, there  must  be  either  a  charter  or  a  law  authorizing  the 
creation  of  such  a  corporation,  with  an  attempt  in  good  faith 
to  comply  with  its  terms,  and  also  a  user  or  attempt  to  exercise 
corporate  powers  under  it:  Duggan  v.  Colorado  etc.  Co.,  11  CoL 
113;   Bates  t.  Wilson,  14  Col.  140. 

A  de  facto  corporation  can  never  be  recognized  in  violation 
of  a  positive  law.  This  principle,  which  seems  to  be  supported 
by  all  the  authorities,  is  thus  stated  by  Morawetz  on  Private  Cor- 


April,  1895.]        Jones  v.  Aspen  Hardware  Co.  225 

porations,  section  758:  "If  the  formation  of  a  corporate  asso- 
ciation is  not  only  prohibited  by  this  general  rule  of  the  com- 
mon law,  but  is  also  in  violation  of  some  principle  of  morality 
or  public  policy,  or  a  positive  statutory  prohibition,  the  parties 
forming  such  association  will  not  be  kgally  bound  by  their  agree- 
ment of  membeTship,  and  the  courts  will  not  recognize  the  asso- 
ciation, either  as  among  its  members  or  against  third  parties." 
To  recognize  the  defendant  as  a  de  facto  corporation  would,  as 
we  have  seen,  be  in  direct  conflict  with  the  express  language  of 
the  act,  which  declares  that  without  the  payment  of  the  fee  the 
corporation  shall  have  no  corporate  power. 

One  object  of  ^lis  statute  is  to  restrict  the  organization  of 
"wild-cat"  corporations,  it  being  supposed  that  the  increased 
fee  required  by  the  act  would,  in  a  measure  at  least,  prevent 
the  overcapitalization  of  companies.  The  legislature  being  of 
the  opinion  that  this  purpose  would  be  advanced  by  requiring 
the  fee  to  be  paid  as  a  condition  precedent  to  the  exercise  of 
any  corporate  power,  it  is  the  duty  of  the  courts  to  give  effect 
to  this  intent  as  the  same  is  manifest  from  the  plain  language 
of  the  act. 

*''^  The  taking  of  title  to  the  property  in  controversy  being 
the  exercise  of  a  corporate  power,  and,  as  such,  forbidden  until 
the  fee  for  filing  has  been  paid,  it  follows  that  the  title  of  the 
Aspen  Hardware  Company  as  a  corporation  cannot  be  upheld. 
Having  failed  to  comply  with  the  statute,  the  Aspen  Hardware 
Company  at  the  time  of  the  transfer  was  neither  a  de  jure  nor  a 
de  facto  corporation,  but  simply  a  voluntary  association  of  in- 
dividuals in  the  nature  of  a  copartnerahip. 

There  is  a  broad  distinction  between  those  acts  made  necessary 
by  the  statute  as  a  prerequisite  to  the  exercise  of  corporate 
powers  and  those  acts  required  of  individuals  seeking  incorpo- 
ration, but  not  made  prerequisites  to  the  exercise  of  such  powers. 

*1n  respect  to  the  former,  any  material  omission  "will  be  fatal 
to  the  existence  of  the  corporation,  and  may  be  taken  advantage 
of  collaterally,  in  any  form  in  which  the  fact  of  incorporation 
can  properly  be  called  in  question.  In  respect  to  the  latter,  the 
incorporation  is  responsible  only  to  the  government  in  a  direct 
proceeding  to  forfeit  the  charter":  Abbott  v.  Onnaha  Smelting 
etc.  Co.,  4  Neb.  416.  The  omission  in  this  case  is  of  acts  of  the 
former  class,  and  consequently  there  was  no  corporation  in  esse 
at  the  time  of  the  levy  of  the  writ,  while  the  evidence  leaves  it 
in  doubt  if  this  omission  had  been  supplied  prior  to  the  institu- 
tion of  the  present  action. 

▲x.  St.  Bbp.,  Vol.  LII.— 15 
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But  although  it  could  not  at  the  time  exercise  any  corporate 
posrer,  this  did  not  prevent  the  Aspen  Hardware  Company  from 
taking  title  to  the  property  as  a  copartnership.  In  other  words, 
under  the  conceded  facts,  the  company  was  not  at  the  time  a 
corporation,  but  this  will  not  preclude  it  from  maintaining  the 
action  aa  a  copartnership.  The  plaintiff  sues  as  the  Aspen 
Hardware  Company,  and  the  facts  alleged  show  that  such  com- 
pany was  a  copartnership  and  not  a  corporation.  There  is  noth- 
ing in  the  name  of  the  association  to  conflict  with  this,  as  at 
common  law  partners  may  carry  on  business  under  any  name 
they  choose.  They  are  bound  ^'''-  rather  by  their  acts  than  by 
the  st}'le  which  they  give  to  themselves:  Cook  on  Stocks  and 
Stockholders,  sec.  233;   Chaffs  v.  Ludcling,  27  La,  Ann.  GOi'. 

This  principle  has  been  applied  in  many  cases  where  parties 
have  set  up  the  defense  of  individual  nonliability  by  reason  of 
having  directed  an  incorporation  to  be  had,  but  where  none  in 
fact  was  consummated:  Cook  6n  Stocks  and  Stockholders,  sees. 
233,  234;  Abbott  v.  Omaha  Smelting  etc.  Co.,  4  Neb.  416;  Em- 
pire Mills  V.  Alston  Grocery  Co.  (Tex.  App.  Feb.  25,  1891),  15 
S.  W.  Rep.  505. 

The  law  having  cast  this  liability  upon  the  members  of  the 
association,  we  think  they  must  be  given  the  advantages  ac- 
corded a  copartnership.  So,  in  this  case,  while  we  feel  com- 
pelled under  the  statute  to  deny  plaintiff's  right  of  recovery  as 
a  corporation,  we  think  they  may  maintain  the  action  as  a 
copartnership. 

The  cause  will  accordingly  be  reversed  and  remanded,  with 
directions  to  the  district  court  to  allow  the  parties  to  amend 
their  pleadings  as  they  may  be  advised. 

STATUTES— TITLE  OP  ACT,  AND  SUBJECT  MATTBR.-A  con- 
stitutional provlglon  that  "no  act  shall  contain  more  than  one  sub- 
ject, and  which  sliall  be  clearly  expressed  In  its  title."  Is  not  Infrinjred 
by  a  statute  whose  subjeota  are  all  "referable  and  connate"  to  the 
■ubject  expressed  In  Its  title:  Cohn  v.  People.  149  111.  486;  41  Am.  St. 
Rep.  804,  and  note.  The  object  of  such  a  provision  Is  not  to  prohibit 
comprehensive  titles,  bnt  to  prevent  snrrc^ptitioirs  le;rislation:  Pnxlon 
etc.  Land  Co.  t.  Farmers'  etc.  Land  Co.,  45  Neb.  884;  50  Am.  St. 
Hep.  Wyj,  and  note.  All  that  Is  necessary  Is,  that  the  act  shall 
pmbmee  some  one  penernl  subject;  and  by  this  Is  meant  merely  that 
sll  matters  t rented  of  should  fnll  nnder  some  one  peneral  Idea,  and 
be  so  connected  with  and  relate  to  each  other,  either  logically  or 
In  popular  nnderstandlne.  ns  to  be  p.nrts  of  ami  permnne  to  one 
reneral  sobjcct:  Johnson  v.  IIarrl«on,  47  Minn.  675;  28  Am.  St  Rep. 
882. 

CORPORATIONS— ronrORATE  EX  ISTENCFv— BURDEN  OF 
PROOF.— If  a  defendant  denies  all  of  the  nllepitlons  of  tlie  com- 
plaint, the  bnrden  of  proof  Is  on  the  plaintiff  to  establish  all  of  his 
aTermvoU:  Tennessee  etc.  R.  R.  Co.  ▼.  Hamilton,  100  Ala.  2C2;  40 
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Am.  St.  Rep.  48.  A  corporation  suing  must  prove  its  Incorporation 
under  the  general  issue:  Note  to  S-cliloss  v.  Montgomery  Trade  Co., 
33  Am.  St.  Rep.  51.  An  association,  suing  as  a  corporation,  must 
prove  its  corporate  existence:  Selma  etc.  R.  R.  Co.  v.  Tipton,  5  Ala. 
787;  39  Am.  Dec.  344. 

CORPORATIONS  MAY  TAKE  TITLE  TO  LAND:  See  mono- 
graphic note  to  Page  v.  Heineberg,  94  Am.  Dec.  381-387,  on  tho 
■capacity  of  corporations  to  talie  title  to  realty. 

CORPORATIONS— DENIAL  OF  CORPORATE  EXISTENCE- 
ESTOPPEL.— Ordinarily,  one  who  has  contracted  with  an  apparent 
corporation  as  such  is  estopped,  in  an  action  upon  such  contract,  to 
deny  the  existence  of  the  coi-poration:  Note  to  Schloss  v.  Mont- 
gomery Trade  Co.,  13  Am.  St.  Rep.  55;  but  the  legal  corporate  exist- 
ence  of  a  company  is  not  admitted  from  the  mere  fact  that  one  deal- 
ing with  it  has,  in  a  contract  with  the  company,  designated  it  by  a 
name  appropriate  to  a  corporate  body,  unless  it  is  distinctly  stated 
Jn  the  contract  that  it  is  an  incorporated  company.  Such  designa- 
tion admits  only  the  existence  of  an  association  acting  under  that 
name:  Hollo  way  v.  Memphis  etc.  R.  R.  Co.,  23  Tex.  465;  76  Am.  Dec. 
68,  and  note.  So  a  party  to  a  contract  with  a  pretended  corporation, 
organized  without  law,  or  under  an  unconstitutional  one.  Is  not 
estopped  to  deny  its  existence  at  the  date  of  the  contract:  Heaston  v. 
Cincinnati  etc.  R.  R.  Co.,  16  Ind.  275;  79  Am.  Dec.  430;  Snyder  v. 
Studebaker,  19  Ind.  4G2;  81  Am.  Dec.  415. 

CORPORATIONS  NEITHER  DE  JURE  NOR  DE  FACTO— COL- 
LATERAL ATTACK.— A  body  Is  regarded  as  a  de  facto  corporation 
only  where  there  has  been  an  effort  to  conform  to  the  forms  of  law 
In  establishing  a  corporation,  and  some  formal  defect  exists  merely 
as  to  the  mode  of  complying  with  the  law,  and  the  body  is  dealt  with 
and  acts  as  a  corporation;  and  if  there  cannot  lawfully  be  a  corpo- 
ration de  Jure,  there  cannot  be  one  de  facto:  Georgia  etc.  R.  R.  Co. 
V.  Mercantile  etc.  Deposit  Co.,  94  Ga.  306;  47  Am.  St.  Rep.  153,  and 
note;  monographic  note  to  People  v.  Montecito  Water  Co.,  33  Am.  St. 
Rep.  181,  on  defective  formation  of  corporations.  If  the  statute 
requires  articles  of  incorporation  to  be  filed  as  a  condition  precedent 
to  corporate  existence,  such  filing  is  indispensable:  Note  to  People 
V.  Montecito  Water  Co.,  33  Am.  St.  Rep.  179.  The  right  of  a  corpora- 
tion de  facto  to  exercise  corporate  powers  Is  never  open  to  Inquiry 
In  a  collateral  proceeding,  but  only  in  a  direct  attack  a.t  the  Instance 
of  the  state:  Note  to  People  v.  Montecito  Water  Co.,  33  Am.  St.  Rep. 
181;  Selma  etc.  R.  R.  Co.  v.  Tipton,  5  Ala.  787;  39  Am.  Dec.  344; 
note  to  Schloss  v.  Montgomery  Trade  Co.,  13  Am.  St.  Rep.  55. 

CORPORATIONS,  ASSUMED— STATUS  OP,  AS  COPARTNER- 
fiHIPS.— If,  as  the  (?ases  hold,  an  Ineffectual  effort  to  create  a  corpo- 
ration, followed  by  the  transaction  of  business  In  the  corporate  name, 
results  In  the  personal  liability  as  partners  of  the  members  or  share- 
holders of  the  assumed  corporation  (note  to  People  v.  Monte.cito 
Water  Co.,  33  Am.  St.  Rep.  186),  It  would  seem  to  follow,  as  helrl  in 
the  principal  case,  that  the  converse  Is  true,  namely,  that  If  there 
can  be  no  recovery  as  a  corporation,  yet  the  assumed  corporation 
may  recover  as  a  copartnership,  If  the  facts  alleged  show  that  the 
plaintiff  Is  a  copartnership  and  not  a  corporation. 
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EQUITY— REMEDY  BY  ONE  OUT  OF  POSSESSION.— If  one 
out  of  possession  can  assert  only  an  equitable  title,  he  may  have  his 
eiiuitable  remedy. 

JUDGMENT-JURISDICTION  OF  PERSON— COLLATERAL. 
ATl-ACK.- The  Judyuiont  of  a  court  of  general  jurisdiction  Is  not 
void  unless  it  appears  from  the  record  Itself  that  the  court  in  pro- 
nouncing it  acted  without  Jurisdiction.  A  judgment  rendered  with- 
out brinjring  the  defendants  into  court  is  not  for  this  reason  void, 
but  voidable  only,  unless  the  failure  to  obtain  jurisdiction  over  them 
appears  from  the  record.  If  the  proceedings  are  regular  upon  the 
record,  the  Judgment  can  only  be  avoided  upon  extraneous  evidence. 

EQUITY-LACHES— ASSERTION  OF  TITLE  TO  MINING 
PROPERTY.— The  laches  that  will  bar  a  recovery  in  a  particular 
case  depends,  to  a  large  extent,  upon  the  character  and  nature  of  the 
circumstances  surrounding  the  transaction.  If  the  subject  matter  of 
litigation  is  unpatented  mining  property,  purely  speculative  in  value, 
the  necessity  for  prompt  assertion  of  title  has  always  been  recog- 
nized. 

EQUITY— LACHES— ASSERTION  OF  TITLE  TO  MINING 
PROPERTY.— If  mining  property  has  been  developed  by  the  cour- 
age and  energy  and  at  the  expense  of  the  defendant,  courts  will  look 
with  disfavor  upon  the  claims  of  those  who  have  lain  idle  while 
awaiting  the  results  of  this  development,  and  will  require  not  only 
clear  proof  of  fraud,  but  prompt  assertion  of  the  plaintiff's  rights. 

ESTOPPEL-JUDGMENT— LACHES— GRANTEE.— If  a  par- 
ty, by  his  ne*rl1gence  and  lacJies,  loses  his  right  to  impeach  tlie  va- 
lidity of  a  Judgment  by  extraneous  evidence,  one  claiming  under 
him  is  estopped  by  the  judgment. 

RES  JUDICATA— PROVIDING  FUNDS  FOR  LITIGATION. 
If  certain  persons  cause  a  mining  company  to  institute  an  action, 
and  others  aftenvard  purchase  bonds  of  the  company  at  a  heavy 
discount  for  the  puri>ose  of  providing  funds  for  carrying  on  that  Ut- 
iL'ntion,  they  are,  for  this  reason,  bound  by  the  Judgment  in  the 
action. 

Complaint  stating  two  causes  of  action.  For  a  first  cause  of 
action,  it  was  alleged  that,  on  June  23,  1883,  the  plaintiff. 
Brown,  was,  and  ever  since  had  been,  seised  in  fee  and  legally 
entitled  to  the  possession  of  certain  mining  property  in  Park 
county,  Colorado.  This  property  was  described,  and  the  plain- 
tiff averred  that,  while  he  was  so  seised  and  possessed,  the  de- 
fendants, without  right  or  title,  entered  into  possession  of  the 
premises,  and  ousted  and  ejected  plaintiff  therefrom,  etc  The 
second  cause  of  action  was  in  the  nature  of  a  bill  in  equity  to 
remove  a  cloud  from  plaintiff's  title  to  the  premises.  Prior  to 
January  18,  1883,  the  Great  West  Alining  Company  was  the 
owner  and  in  possession  of  the  property,  which  was,  at  that  time, 
unpatented  mining  claims.  Two  writs  of  attachment  were  then 
levied  upon  the  company's  property,  real  and  personal,  includ- 
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ing  the  premises  in  controversy.     One  of  these  attachment  suits 
was  instituted  by  John  T.  Perkins,  and  the  other  by  James 
Moynahan.     After  the  levy  of  these  writs,  the  company,  on 
February  15,  1883,  executed  a  deed  of  trust  to  one  James  M. 
Strickler,  to  secure  the  payment  of  a  proposed  issue  of  fifty 
thousand  dollars  in  bonds.     These  bonds  were  afterward  issued 
«nd  a  part  thereof  sold.     The  "friendly  suit"  mentioned  in  the 
-opinion  upon  rehearing  was  that  brought  by  Perkins  as  the  as- 
signee for  a  number  of  persons  who  were  workmen  at  the  mine 
and   creditors  of  the   Great  "West  Mining  Company.    A.  W. 
Kellogg,  who  had  the  entire  management  of  the  corporate  busi- 
ness of  this  company,  upon  ascertaining  that  Moynahan  was 
about  to  sue,  directed  the  Perkins  suit  to  be  brought.     The 
claims  were  assigned  to  Perkins  for  convenience  to  enable  him 
to  bring  one  suit  for  the  recovery  of  the  aggregate  of  all  the 
<;laims.     There  was  a  personal  service  in  the  Perkins  case  made 
upon  C.  S.  Purmort,  "as  the  foreman  of  the  defendant  com- 
pany," and  in  this  case  there  was  an  amended  return  showing 
that  service  was  made  upon  Purmort,  "as  the  agent  of  the  de- 
fendant company."     Purmort  was,  in  fact,  simply  employed  by 
Kellogg  as  foreman  of  the  mine,  and  was  not  a  general  agent 
of  the  company.     Furthermore  Purmort  communicated  this  in- 
formation to  the  sheriff  when  the  latter  served  the  writ  and  sum- 
mons upon  him.     There  was,  therefore,  no  service  upon  the 
•company.     Purmort  concealed  or  neglected  to  inform  the  com- 
pany of  the  fact  of  service,  the  defendant  made  no  *tppearance, 
and  judgment  was  taken  by  default.    In  the  Moy]>aiian  case,  a 
like  service  was  made  as  in  the  Perkins  case,  ai>d  which  fact 
Purmort  did  not  communicate  to  the  company.     But  in  tLe 
Moynahan  case  there  was  an  unauthorized   appearance  by   ai 
attorney  named  Gwynne.     A  sort  of  trial  was  had,  and  Moyna 
han  obtained  judgment  for  the  amount  sued  for.     Subsequently 
special  executions  were  issued,  and  the  property  was  levied  upor. 
and  sold  for  a  sum  of  money  sufficient  to  pay  both  judgments 
and  costs.       At  such  sale,  G'wynne,  representing  Perkins  and 
Moynahan,  and  acting  for  himself,  became  the  purchaser,  re- 
<}eiving  certificates  of  purchase.     The  property  was  sold  in  Sep- 
tember, 1883,  and  in  June,  1884,  the  nine  months  period  for 
redemption  having  expired  without  the  company's  redeeming, 
sheriff's  deeds  were  issued  to  Gwynne  and  Moynahan,  who,  as 
owners,   took,   and   continued   in,   possession   until   December, 
1884,  when  they  sold  and  conveyed  the  property  to  Alfred  H. 
and  Randall  W.  Wilson:   See  Great  West  Min,  Co.  v.  Woodmai, 
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etc.  Min.  Co.,  12  Col.  46;  13  Am.  St.  Eep.  204;  14  Col.  90. 
Aft^r  Gwynne  bid  in  the  property,  Purmort  waa  working  it  aa 
the  lessee  of  the  company,  but,  in  November,  1883,  he  was  en- 
joined in  a  suit  by  Gw}Tine  and  Mo}Tiahan.  In  this  suit,  the  com- 
pany, as  owner,  and  Purmort,  as  lessee,  were  defendants. 
Kellogg  and  Whitaker,  two  officers  of  the  company,  had  knowl- 
edge of  this.  After  this  time,  no  work  was  done  by  the  company 
for  some  years.  In  April,  1885,  the  Wilsons  conveyed  to  the 
Woodmas  of  Alston  Mining  Company.  This  company  then  took 
possession,  and  were  in  possession  at  the  time  of  the  present 
action.  About  this  time,  one  Bates  claimed  an  interest  in  the 
property,  and  brought  suit  against  the  Wilsons  to  enforce  hi» 
claim.  A  receiver  was  appointed  in  that  suit.  Another  suit 
was  afterward  brought  by  one  Whitaker,  a  holder  of  some  of 
the  bonds  secured  by  the  Strickler  trust  deed;  and  this  was  fol- 
lowed by  a  similar  suit,  brought  by  one  Needham  and  others,  in 
a  federal  court.  These  suits  were  decided  in  June,  1886,  or 
thereabouts,  in  favor  of  the  defendants.  As  early  as  April,  1882, 
the  Great  West  Mining  Company  became  indebted  to  one  Dun- 
can McBride  in  the  sum  of  tliree  thousand  dollars,  and,  to  se- 
cure this  claim,  it  executed  a  note  for  the  amount  and  secured 
the  same  by  a  deed  of  trust  upon  the  property  in  controversy. 
"Upon  default  in  payment,  the  property  was  sold  under  fore- 
closure and  bid  in  by  McBride.  Afterward,  the  McBride  judg- 
ment was  paid  by  the  defendants.  Among  other  suits  brought 
to  set  aside  the  judgments  and  sales  made  in  the  attachment 
suits  instituted  by  Perkins  and  Moynahan  was  Great  West 
Min.  Co.  v.  Woodmas  etc.  Min.  Co.,  12  Col.  46,  13  Am.  St. 
liep.  204,  in  which  the  defendants  had  judgment  in  the  trial 
court.  This,  however,  was  reversed  by  the  supreme  court  on 
appeal,  it  appearing  that  the  only  service  of  summons  had  was 
npon  Purmort;  that  he  was  not  the  general  agent  of  the  com- 
pany, but  simply  the  foreman,  and  acting  in  behalf  of  the  gen- 
eral agent,  Kellogg;  that  the  plaintiff  in  the  attachment  suits, 
and  the  sheriff  who  made  the  service,  knew  that  he  was  sianply 
foreman,  and  the  sheriff  in  the  first  instance  so  returned;  that 
Purmort  concealed  or  neglected  to  inform  the  company  of  the 
fact  of  such  service;  that  Gwynne,  when  he  entered  the  appear- 
ance of  the  defendant  company  in  the  ^foynahan  suit,  had  no 
authority  whatever  for  this  purpose;  that  he  neglected  or  re- 
fused to  inform  the  company  of  the  fact  of  such  suit;  and  that 
the  company  had  no  actual  notice  that  any  suit  had  been  begun, 
that  there  had  been  any  salei   made  under    execution,  or   that 
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there  liad  ever  been  a  conveyance  of  the  property  hy  the  sher- 
iif.  The  Great  West  Mining  Company  was  not  informed  of 
the  false  return  or  of  the  unauthorized  appearance  of  Gwynne 
in  time  to  proceed  by  motion  to  correct  the  same  in  the 
court  where  the  attachment  suits  were  pending,  and  had 
no  notice  of  the  sale  of  its  real  property  until  the  time  for 
redemption  had  expired,  'T)ut,"  said  the  court,  "as  soon  as  it  did 
obtain  information  of  the  fraud  perpetrated  upon  it,  it  was  dili- 
gent in  employing  counsel  and  commencing  this  suit;  and  as  this 
suit  was  brought  within  less  than  tliree  years  from  the  time  of 
the  perpetration  of  the  fraud  complained  of,  and  within  less  than 
eighteen  months  from  the  time  of  the  execution  of  the  sheriff's 
deeds,  and  promptly  upon  the  discovery  of  the  fraud  that  had 
been  practiced  upon  it,  we  think  the  appellant  was  chargeable 
with  no  such  laches  as  should  bar  it  from  maintaining  this  ac- 
tion": See  Great  West  Min.  Co.  v.  Woodmas  etc.  Mn.  Co.,  13 
Col.  46;  13  Am.  St.  Eep.  204.  After  the  cause  was  remanded, 
and  it  reached  the  district  court,  a  change  of  venue  was  taken 
and  a  new  trial  had,  in  which  much  new  evidence  was  given. 
This  new  evidence  was  largely  directed  to  the  question  of  laches, 
and  tended  strongly  to  show  that  the  three  principal  officers  of 
the  plaintiff  company — Kellogg,  Pomeroy,  and  Whitaker — had 
notice,  as  early  as  1883,  that  its  real  estate  had  been  attached 
and  sold  in  the  Perkins  and  Moynahan  suits.  In  fact,  it  was 
shown  beyond  dispute  that  Kellogg  had  such  notice.  The  bill 
was,  therefore,  dismissed  because  of  the  plaintiff's  laches,  and 
the  judgment  was  affirmed  by  the  supreme  court:  See  Great 
West  IVIin.  Co.  v.  Woodmas  etc.  Min.  Co.,  14  Col.  90,  93.  Up  to 
the  time  of  this  decision,  nothing  had  been  done  in  the  Needham 
case,  but,  when  it  was  rendered,  the  Needham  case  was  revived, 
and  an  amended  complaint  was  filed.  A  demurrer  to  this  com- 
plaint was  sustained,  and  the  cause  was  dismissed.  The  plain- 
tiff in  the  present  action.  Brown,  derived  his  title,  as  a  purchaser, 
at  a  sale  made  by  Strickler  under  a  decree  of  foreclosure  upon 
the  deed  of  trust  to  the  latter.  He  set  up  the  irregularities  oc- 
curring in  the  Perkins  and  Moynahan  suits  and  the  sales  made 
thereunder.  The  only  additional  facts  disclosed  in  the  record  of 
the  present  case  were  that,  pursuant  to  the  decree  of  foreclosure, 
the  property  was  sold  to  the  plaintiff,  Brown,  for  the  sum  of  one 
hundred  and  fifty  dollars,  and  that  before  the  bringing  of  this 
suit  patents  had  been  obtained  by  the  defendants  from  the 
United  States  for  all  the  property  in  controversy.  Upon  the 
pleadings  and  evidence,  the  district  court  found  that  the  sales 


232  Brown  v.  Wilson.  [CoL 

made  u  a  result  of  the  attachment  suits  might  have  heen 
avoided  by  the  Great  West  Mining  Company  if  it  had  moved  in 
time,  but  that  this  right  had  been  lost  by  laches;  that  the  sales 
were  not  absolutely  void,  but  that  the  present  defendants  in  er- 
ror had  a  perfect  record  title  to  the  property,  as  the  liens  of  the 
attachments  had  priority  over  the  lien  of  the  Strickler  trust  deed; 
and  that  no  fraud  had  been  shown  to  vitiate  the  defendants*  title. 
The  complaint  was,  therefore,  dismissed,  and  the  plaintiff 
brought  a  writ  of  error  to  reverse  the  judgment  of  dismissal. 

H.  B.  Johnson  and  J.  M.  Washburn,  for  the  appellant, 

Hugh  Butler,  for  the  appellees. 

***  HAYT,  C.  J.  The  fee  simple  title  to  the  property  in 
controversy  being  in  the  defendants  by  patent  from  the  United 
States  government,  the  plaintiff  cannot  recover  upon  his  first 
cause  of  action,  unless  he  succeeds  in  establishing  the  second. 

A  recovery  upon  the  second  cause  of  action  was  denied  by  the 
district  court  for  the  reason  that,  in  the  opinion  of  tliat  court,  a 
lien  was  established  against  the  property  by  the  attachment  pro- 
ceedings having  priority  over  the  lien  created  by  the  trust  deed. 
In  this  court,  abjection  is  made  to  the  sufficiency  of  the  second 
oause  of  action,  upon  the  ground  tliat  the  plaintiff,  being  out 
of  possession,  cannot  maintain  the  action  under  the  code  pro- 
vision with  reference  to  determining  an  adverse  claim,  estate,  or 
interest  in  the  property.  It  has  been  held,  however,  by  this 
court,  after  careful  consideration,  that  w^here  one  out  of  pos- 
session can  assert  only  an  equitable  title,  he  may  have  his  equi- 
table remedy:  Stock-Growers'  Bank  v.  Newton,  13  Col.  245;  Mu- 
lock  V.  Wilson,  19  Col.  296. 

In  this  suit,  as  in  the  previous  ones,  it  is  urged  by  plaintiff  in 
error  that  the  Perkins  and  Moynahan  judgments  were  void  be- 
cause there  was  no  proper  service  upon  the  Great  West  Mining 
Company.  This  question  was,  however,  put  at  rest  by  the  last 
opinion  filed  in  the  case.    It  is  there  said: 

"As  a  rule,  a  judgment  of  a  court  of  general  jurisdiction  is 
not  void,  unless  it  appears  from  the  record  itself  that  the  court 
in  pronouncing  it  acted  without  jurisdiction.  A  judgment  ren- 
dered without  bringing  the  defendants  into  court  is  not  for  this 
reason  void,  but  voidable  only,  unless  the  failure  to  obtain  juris- 
diction over  them  appears  from  the  record. 

"That  this  distinction  has  been  kept  constantly  in  mind  *** 
by  this  court  is  quite  apparent  from  the  qualification  expressed 
in  each  instance  in  which  the  judgments  are  alluded  to  in  the 
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former  opinions  of  this  court  as  being  'absolute  nullities*  under 
certain  conditions. 

"The  proceedings  being  regular  upon  the  record,  the  judg- 
ments can  only  be  avoided  upon  extraneous  evidence":  Great 
West  Min.  Co.  v.  Woodmas  etc.  Min.  Co.,  14  Col.  90,  103,  104. 
And  it  was  held  that  plaintiff  had  been  guilty  of  such  laches  as 
precluded  it  from  introducing  such  evidence. 

It  is  to  be  borne  in  mind  that  the  record  shows  personal  ser- 
vice in  the  one  case  and  appearance  by  attorney  in  the  other, 
and  as  the  same  evidence  upon  the  question  of  the  character  of 
the  judgraeiits  is  now  before  us  as  in  the  former  case,  the  con- 
clusion in  this  case,  as  in  that,  must  be  that  the  judgments  are 
not  absolutely  void.  This  result  necessarily  follows,  irrespective 
of  any  question  as  to  whether  or  not  the  former  decision  is  res 
adjudicata  in  this  case. 

Has  the  present  plaintiff  the  right  to  contest  these  judgments 
rendered  against  his  grantor,  the  grantor  itself  having  forfeited 
and  lost  the  right  by  reason  of  its  laches?  In  Great  West  Min. 
Co.  V.  Woodmas  etc.  Min.  Co.,  14  Col.  90,  the  plaintiff  was 
shown  to  have  had  notice  of  the  fraud  complained  of  for  a  little 
more  than  two  years  before  instituting  suit,  and  it  was  held  for 
this  reason  that  the  courts  should  refuse  relief.  The  laches  that 
will  bar  a  recovery  in  a  particular  case  depend  to  a  large  extent 
upon  the  character  and  nature  of  the  circumstances  surrounding 
the  transaction.  Where  the  subject  matter  of  the  litigation  is 
unpatented  mining  property,  purely  speculative  in  value,  the 
necessity  for  prompt  assertion  of  title  has  always  been  recognized 
by  the  English  and  American  courts:  See  Great  West  Min.  Co. 
V.  Woodmas  etc.  Min.  Co.,  14  Col.  90,  and  cases  cited.  In  tliis 
case,  both  the  trustee  and  the  bondholders,  as  it  is  claimed,  were 
chargeable  with  laches,  with  full  knowledge  of  all  the  facts, 
•which  should  preclude  a  recovery. 

From  the  record  it  appears  that  one  McBride  commenced  a 
suit  as  early  as  1884,  to  subject  the  property  to  his  claim.  In 
that  suit,  Strickler,  the  trustee  for  the  bondholders,  was  ^*® 
made  a  party,  and  in  his  answer  admitted  that  McBride  had  a 
prior  lien  and  consented  to  a  decree  for  complainant:  33  Fed. 
Eep.  402.  And  this  constitutes  one  of  the  sources  of  title  under 
which  defendants  now  hold.  Nothing  more  was  attempted  by 
the  trustee  until  1892,  when  he  commenced  a  foreclosoire  suit 
upon  his  trust  deed.  In  this  suit  he  obtained  a  decree  of  fore- 
closure, but  as  the  deed  gave  him  power  to  sell,  the  suit  was  un- 
necessary.   During  all  these  years  the  interest  upon  the  bonds 
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was  in  default,  and  by  the  terms  of  the  trust  deed  the  trustee  was 
authorized  to  sell  for  any  failure  to  pay  the  interest  as  it  fell 
due,  and  yet  for  eight  years  he  allowed  the  matter  to  rest.  Dur- 
ing tliis  time  the  defendants  defended  many  suits  involving  the 
title  to  the  property,  procured  patents  from  the  United  States, 
and  by  an  expenditure  made  by  them  and  their  grantors  the 
mine  was  reclaimed  from  its  worthless  condition  and  put  upon 
a  paying  basis. 

At  one  time  a  block  of  these  bonds  of  a  par  value  of  ten  thou- 
sand dollars  waa  sold  for  about  three  thousand  dollars,  and  the 
money  used  to  prosecute  the  suit  instituted  by  the  Great  West 
Mining  Company  against  the  Woodmas  of  Alston  Mining  Com- 
pany. The  facts  upon  which  plaintiff  now  relies  to  impeach  the 
judgment  and  sales  were  well  known  to  all  parties  as  early  a^ 
1884,  and,  in  188G,  Whitaker  brought  suit  on  behalf  of  himself 
and  other  bondholders,  setting  up  these  facts,  and  made  applica- 
tion for  an  injunction  against  the  defendants  and  for  the  ap- 
pointment of  a  receiver.  In  these  applications  he  was  defeated, 
and  thereupon  abandoned  the  suit. 

In  the  same  year  a  similar  suit  was  brought  by  William  Need- 
ham  and  other  bondholders,  in  the  circuit  court  of  the  United 
States  in  and  for  the  district  of  Colorado,  against  the  defendants. 
In  this  suit  the  issuance  of  bonds  aggregating  the  sum  of  fifty 
thousand  dollars  was  alleged  to  have  been  made  by  the  Great 
West  Mining  Company,  on  or  about  the  fifteenth  day  of  Febru- 
ary, 1883;  that  the  same  were  secured  by  trust  deed  upon  the 
property  in  controversy;  that  said  Needham  and  others  were  the 
owners  and  holders  of  said  bonds.  It  was  furtlier  alleged  that 
the  judgments  rendered  in  favor  of  **''  Gwynne  and  Moyna- 
han,  and  the  sales  made  thereunder,  were  fraudulent  and  void. 
The  plaintiffs  prayed  that  such  judgments  and  sales  be  declared 
fraudulent  and  void,  and  for  an  accounting.  Various  proceed- 
ings were  had  in  that  suit,  but  the  suit  was  finally  dismissed 
some  time  in  1891. 

It  is  alleged,  however,  that  the  bondholders  could  not  be 
guilty  of  laches  until  after  the  principal  of  the  bonds  fell  due, 
and  that  laches  cannot  be  imputed  to  them  unless  they  failed  to 
act  within  a  reasonable  time  thereafter.  We  do  not  think  this 
contention  is  well  founded  when  applied  to  the  facts  in  this  case. 
Defendants  have  a  perfect  record  title  to  the  property.  No 
fraud  is  shown  upon  their  part  The  title  dated  back  and  took 
priority  to  the  issuance  of  the  bonds  in  question.  As  we  have 
Been,  the  property  conveyed  was  unpatented  mining  property. 
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purely  speculative  in  value.  The  purchasers  made  the  property 
valuable  as  the  result  of  their  hazard  and  enterprise,  and,  as  soon 
as  the  value  had  been  established,  their  title  was  contested  to  an 
extent  that  is  seldom  paralleled.  For  ten  years  they  have  been 
called  upon  to  defend  their  title  against  a  multitude  of  claim- 
ants, attracted  by  the  value  given  the  pixjperty  as  the  result  of 
the  enterprise  and  expenditure  of  defendants  and  their  grantors, 
and  eventually  procured  patents  to  the  property  from  the  United 
States.  The  litigation  was  notorious,  and  the  facts  now  relied 
Tipon  must  have  been  within  the  knowledge  of  all  the  parties. 
Under  these  circumstances,  it  would  be  unjust  and  inequitable 
to  allow  the  plaintiff  to  maintain  this  action. 

In  the  original  suit  brought  by  the  Great  West  Mining  Com- 
pany, a  period  of  delay  of  less  than  two  years  was  held  sufficient 
to  bar  a  recovery.  Under  the  most  favorable  view  of  the  evi- 
dence, the  plaintiff  in  this  suit  had  been  guilty  of  a  delay  of  six 
years,  and,  under  a  view  which  the  evidence  warrants,  he  has 
'been  guil  ty  of  delay  for  a  much  longer  time. 

Great  West  Min.  Co.  v.  Woodmas  etc.  Min.  Co.,  14  Col.  90, 
was  cited  with  approval  in  the  recent  case  of  Johnston  v.  Stan- 
dard Min.  Co.,  148  U.  S.  360,  and  in  speaking  of  the  necessity  of 
diligence  in  actions  of  this  character  involving  the  title  to  mines 
where  the  property  "^**  has  been  developed  and  its  value  estab- 
L"shed  by  the  enterprise  of  others,  the  court  says:  "Under  sucb 
circumstances,  where  property  has  been  developed  by  the  cour- 
age and  energy  and  at  the  expense  of  the  defendants,  courts  will 
look  with  disfavor  upon  the  claims  of  those  who  have  lain  idle 
vhile  awaiting  the  results  of  this  development,  and  will  require 
not  only  clear  proof  of  fraud,  but  prompt  assertion  of  plaintiff's 
rights." 

The  delay  that  barred  a  recovery  in  that  case  was  trivial  com- 
pared with  that  in  this  case.  In  fact,  a  stronger  case  for  the  in- 
terposition of  the  doctrine  of  equitable  laches  can  seldom  be 
found. 

The  judgment  of  the  district  court  will  be  affirmed. 

OPINION   UPON   REHEARING. 

PER  CURIAM.  Although  the  argument  of  senior  counsel 
in  tliis  case  in  support  of  the  petition  for  rehearing  is  not  char- 
acterized by  that  courtesy  which  always  should,  and  to  the  credit 
of  the  bar  of  this  state  be  it  said  has,  with  rare  exceptions,  char- 
acterized the  conduct  and  arguments  of  members  of  this  bar,  the 
prayer  of  the  petitioner  was  granted  in  order  that  the  court 
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might  review  the  record  for  the  purpose  of  ascertaining  if  any 
injustice  had  been  done  plain ti£E  in  error  bj  the  former  opinion 
of  this  court 

The  controversy  over  this  property  has  been  waged  for  a  pe- 
riod of  more  than  ten  years,  and  has  been  reviewed  by  this  court 
upon  several  occasions.  To  restate  the  facts  would  be  a  work  of 
eupererogation.  Every  fact  bearing  upon  the  rights  of  the  par- 
ties appearing  from  the  pleadings,  or  which  the  evidence  tends 
to  establish,  will  be  found  stated  in  some  one  or  mors  of  the 
opinions  or  statements  of  fact  preceding  the  various  opinions, 
which  have  been  heretofore  announced,  and  we  shall  not  do  more 
than  refer  to  the  cases  with  the  volumes  and  pages  where  the 
eame  may  be  found:  Great  West  Min.  Co.  v.  Woodmas  etc.  Min. 
Co.,  12  CoL  46;  12  CoL  65;  13  Am.  St.  Eep.  204;  14  CoL  90;  14 
Col.  98. 

**•  It  is  claimed  for  the  first  time  upon  this  rehearing  that 
the  Wilsons  had  implied  notice  at  the  time  of  their  purchase  of 
the  true  character  of  the  service  in  the  Purmort  case  and  appear- 
ance by  an  unauthorized  attorney  in  the  Moynahan  case.  The 
argument  in  this  behalf  is  based  upon  notice  to  Bates  from 
Gwynne,  communicated,  as  it  is  said,  to  Bates  m  his  professional 
capacity  as  attorney,  it  having  been  adjudicaited  in  another  ac- 
tion that  the  transaction  between  Bates  and  the  Wilsons  consti- 
tuted them  mining  partners  with  reference  to  this  property. 
This  claim  cannot  be  sustained,  as  Bates  was  acting  as  attorney 
for  Gwynne  at  the  time  he  received  notice  of  the  character  of 
the  judgments  and  sales,  and  before  he  was  engaged  by  the  Wil- 
sons. If  it  be  conceded  that  Bates  had  information  as  claimed, 
there  is  no  evidence  that  he  ever  communicated  such  infonna- 
tion  to  the  Wilsons,  and  it  would  have  been  of  doubtful  profes- 
sional propriety  on  his  part  to  have  done  so.  Under  tliese  cir- 
cumstances, notice  cannot  be  imputed  to  the  Wilsons.  Moreover, 
there  is  nothing  before  this  court  in  this  case  to  establish  a  part- 
nership relation  between  Bates  and  the  Wilsons:  Wade  on  No- 
tice, sec.  692;  McCormick  v.  Wheeler,  36  111.  114;  85  Am.  Dec. 
388. 

Counsel  contend  that  there  is  an  irreconcilable  conflict  between 
the  following  Btatements,  the  first  appearing  in  the  opinion  of 
Mr.  Justice  Gerry,  at  page  49  of  12  Colorado,  and  the  other  in 
the  opinion  recently  filed  by  this  court,  to  wit: 

**The  mining  property  described  in  the  complaint,  and  the 
subject  matter  of  this  suit,  has  been  worked  by  the  appellees,  and 
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a  large  amount  of  ore  extracted  therefrom,  and  they  have  de- 
rived in  profits  an  amount  largely  in  excess  of  the  amount  of  the 
judgments  in  question." 

"The  purchasers  made  the  property  valuable  as  the  result  of 
their  hazard  and  enterprise,  and,  as  soon  as  the  value  had  been 
established,  their  title  was  contested  to  an  extent  that  is  seldom 
paralleled." 

The  two  statements  are  entirely  consistent,  and  both  axe  sup- 
ported by  the  record.  It  is  undisputed,  and  indisputable  by  the 
record,  that  the  mines  were  being  worked  at  a  loss  at  ^^**  the 
time  of  the  atiacliment  levies.  It  is  equally  certain  that  after- 
ward they  were  made  valuable.  If  this  change  was  not  brought 
about  by  the  expenditure  and  hazard  of  plaintiffs  and  their 
grantors,  who  did  put  the  properties  upon  a  paying  basis? 

It  is  said  that  the  suit  instituted  by  the  men  employed  at  the 
mine  was  a  friendly  suit,  set  on  foot  at  the  instance  of  the  com- 
pany; that  this  suit  was  afterward  turned  into  a  hostile  suit,  and 
that  the  court  has  never  alluded  to  this  fact.  In  this  statement 
counsel  is  in  error  as  to  the  court:  See  page  93  of  the  opinion  in 
14  Colorado.  In  addition  to  what  is  there  said  as  to  the  effect  of 
that  judgment,  the  suit  never  was  other  than  a  hostile  suit,  the 
suggestion  made  by  Kellogg  being  for  the  purpose  of  giving  the 
men  an  opportunity  to  place  a  first  lien  upon  the  property  before 
Moynahan  could  institute  suit.  The  men  did  commence  suit  and 
caused  an  attachment  to  be  levied  upon  the  property  prior  to  the 
lien  of  the  trust  deed,  and  the  title  secured  under  the  attach- 
ment sales  antedates  that  obtained  by  the  proceedings  and  sales 
under  the  trust  deed.  The  suit  was  instituted  as  a  hostile  suit 
against  the  company,  and  was  maintained  and  prosecuted  to 
final  judgment  as  such. 

It  is  claimed  that  under  the  decision  in  Eaynolds  v.  Ray,  1^ 
Col.  108,  no  attachment  Hen  was  ever  perfected,  for  the  reason 
that  no  service  was  had  upon  the  defendant  company  in  either 
the  Perkins  or  Moynahan  suits.  The  record  shows  personal  ser- 
vice in  one  ease  and  appearance  in  the  other;  and  it  has  been 
decided,  as  the  result  of  protracted  litigation,  that  the  Great 
West  Mining  Company,  by  its  negligence  and  laches,  lost  its  right 
to  impeach  the  validity  of  the  judgments  by  extraneous  evidence. 
Plaintiff  in  error  claims  under  the  Great  West  title,  and  is  es- 
topped by  that  judgment:  Bigelow  on  Estoppel,  587;  Wood  v. 
Seely,  32  N.  Y.  105;  Parker  v.  Crittenden,  37  Conn.  148;  In- 
ternational Bank  v.  Bowen,  80  111.  64L 
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The  Purmort  and  Moynahan  suits  were  instituted  nearly  a 
month  before  the  Stricklex  trust  deed  was  executed.  Strickler 
^^^  knew  at  the  time  he  accepted  the  trust  deed  that  there  were 
prior  liens  by  attachmeat  upon  this  property,  and,  if  he  had  in- 
formation that  the  service  was  incomplete  in  one  or  both  of  the 
cases,  he  knew  that  under  the  law  the  service  might  be  perfected 
or  an  appearance  entered  by  the  defendants,  and  that  the  same 
could  be  followed  by  a  valid  judgment,  which  would  relate  back 
to  the  levy  of  attachment,  and  convert  the  same  into  a  valid 
lien:  Raynolds  v.  Eay,  12  Col.  108. 

Aside  from  this,  it  is  shown  tliat  the  present  suit  is  being  pros- 
ecuted in  the  interest  of  Whitaker,  Washburn,  Grifl&th,  Pomeroy, 
and  others,  who  were  active  in  the  prosecution  of  the  suits  insti- 
tuted for  the  same  purpose  by  the  Great  West  Mining  Company. 
It  is  further  shown  that  the  bonds  secured  by  the  trust  deed  to 
Strickler  were  sold,  in  part  at  least,  for  the  purpose  of  procuring 
money  for  the  purpose  of  prosecuting  that  suit.  Tliia  is  shown 
by  the  evidence  of  the  witness  Whitaker,  who,  upon  being  inter- 
rogated as  to  the  reason  why  ten  thousand  dollars  of  these  bonds 
were  sold  for  the  sura  of  three  thousand  dollars,  said:  "Q.  Par? 
A.  Oh,  nol  They  got  bonds  61  to  90  inclusive,  for  three  thou- 
sand dollars;  as  this  money  was  to  go  into  the  litigation,  of 
course,  we  could  not  sell  them  at  par." 

The  evidence  leaves  no  doubt  that  Whitaker,  Purmort,  Wash- 
bum,  and  GriflBth  caused  the  Great  West  suit  to  be  instituted, 
and  that  the  bondholders  who  purchased  after  that  time  pur- 
chased at  a  heavy  discount  for  the  purpose  of  providing  funds 
for  carrying  on  that  litigation,  and  are  for  this  reason  bound  by 
that  judgment:  Hurd  v.  McClellan,  1  Col.  App.  327;  affirmea 
McClellan  v.  Hurd,  21  Col.  197;  1  Herman  on  Estoppel  and  Rea 
Judicata,  sees.  156,  186. 

As  we  have  said,  the  title  of  defendants  in  error  relates  back 
and  takes  effectt  from  the  time  of  the  levy  of  the  writs  of  at- 
tachment. It  antedates  the  trust  deed;  hence  the  decisions  that 
have  been  cited  to  show  that  the  record  of  the  trust  deed  is  no- 
tice to  subsequent  purchasers  and  encumbrancers  are  not  appli- 
cable. And  cases  in  reference  to  forged  instruments,  ***  like 
Meley  t.  Collins,  41  Cal.  663,  10  Am.  Rep.  279,  are  not  in  point, 
for  the  manifest  reason  that  the  title  set  up  by  the  Great  West 
company  to  the  proportiea  has  been  conclusively  adjudged 
a^Dst  that  company  in  favor  of  the  Wilsona  and  the  Woodmaa 
of  Alston  Mining  Company. 
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For  these  reasons,  in  addition  to  those  giren  upon  the  former 
opinion,  the  judgment  of  aflirmance  must  be  adhered  to. 
Affirtmed. 


JUDGMENTS— DIRECT  AND  COLLATERAL  ATTACK.— As  a 
general  rule,  a  judgment  is  void  in  no  case  except  where  it  appears, 
fiHjm  the  judgment  itself,  that  the  court  had  no  jurisdictlooi:  Alien 
V.  Huntington,  2  Aik.  249;  16  Am.  Dec.  702,  A  judgment  of  a  court 
of  competent  jurisdiction  cannot  be  collaterally  impeached,  unless 
the  record  shows  aflirmatively  the  want  of  jurisdiction:  Williams  v. 
Haynes,  77  Tex.  283;  19  Am.  St.  Rep.  752.  On  a  collateral  attack 
upon  a  judgment,  the  record  only  can  be  inspected;  but  on  a  direct 
attack,  the  true  facts  may  be  shown  in  contradiction  of  the  record: 
Note  to  Williams  v.  Haynes,  19  Am.  St.  Rep.  755.  In  collateral  pro- 
ceedings, as  between  parties  and  privies,  the  only  contingency  in 
which  the  judgment  of  a  court  of  general  jurisdiction  can  be  ques- 
tioned is  where  the  record  shows  alTirmatively  that  jurisdiction  did 
not  attach  in  the  particular  ease.  If  the  judgment  entry  of  such  a 
court  is  silent  as  to  jurisdiction,  the  entire  record  may  be  looked 
to,  and  if  it  affirmatively  appears  therefrom  that  jurisdiction  did 
not  exist,  the  judgment  is  void  in  collateral  as  well  as  In  direct  pro- 
ceedings, and  between  all  persons:  Wilkerson  v.  Schoonmaker,  77 
Tex.  615;  19  Am.  St.  Rep.  803;  note  to  Falls  v.  Wright,  29  Am.  St. 
Rep.  78. 

EQUITY— LACHES— ESTOPPEL.— What  delay  In  bringing  suit 
will  constitute  such  laches  as  will  bar  relief,  in  the  absence  of  the 
defense  of  the  statute  of  limitations  by  plea  or  demurrer,  depends 
upon  the  facts  and  circumstances  of  each  particular  case,  and  is 
within  the  sound  discretion  of  the  court  to  determine.  The  delay  of 
a  party  holding  the  equitable  title  to  land,  In  standing  by  and  per- 
mitting the  owner  of  the  legal  title  to  expend  large  sums  In  improv- 
ing and  developing  the  property  until  it  has  largely  increased  in 
value,  without  notice  of  his  claim,  constitutes  such  laches  as  will 
bar  relief:  Gibson  t.  Herrlott,  55  Ark.  85;  29  Am.  St.  Rep.  17.  Min- 
ing titles  cannot  be  questioned  collaterally:  Omar  v.  Soper,  11  Col. 
SSO:  7  Am.  St.  Rep.  246.  One  who,  though  not  a  party  to  the  record, 
defends  or  prosecutes  an  action  by  employing  counsel,  paying  costs, 
and  doing  those  things  that  are  generally  done  by  a  party,  Is  bound 
by  the  Judgment  therein:  Note  to  Hill  v.  Bain,  2  Am.  St  Rep.  878. 
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[21  Colorado,  350.] 

MUNICIPAL  CORPORATIONS— ORDINANCES  —  REASON- 
ABLENESS.—A  city  ordinance  cannot  be  pronounced  unreasonable 
as  a  police  regulation  without  some  data  or  evidence  showing  Its  un- 
reasonableness. 

MUNICIPAL  CORPORATIONS— LICENSE  TAX— RUNNING 
STREET-CARS.- The  charter  of  a  city  conferring  upon  it  power 
"exclusively  to  license,  regulate,  and  tax  any  or  all  lawful  occupa- 
tions," etc.,  authorizes  It  to  exact,  of  a  company  running  street-cars, 
a  fixed  sum  per  car,  as  a  license  tax,  and  does  not  conflict  with  a 
constitutional  provision  requiring  taxes  to  be  uniform. 
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TAXES— CONSTITUTIONAL  PROVISION  AS  TO  UNI- 
FORMITY.—A  constitutional  provision  requiring  all  taxes  to  "  be 
uniform,"  etc.,  applies  only  to  a  direct  tax  upon  property,  aud  doe« 
not  apply  to  taxation  imposed  upon  privileges  and  occupations. 

TAXEJS-SPECIFIC  TAX-LEGISLATIVE  POWER.  -  The 
levy  of  a  specific  tax,  such  as  imposing  a  license  tax  upon  the  busi- 
ness of  running  street-cars,  is  a  valid  exercise  of  the  legisIaUve 
power. 

MUNICIPAL  CORPORATIONS— PENALTY— FAILURE  TO 
PAY  LAWFUL  LICENSE  TAX.— A  city  council  has  power  to  pre- 
scribe a  penalty  for  a  failure  to  pay  a  lawful  license  tax,  wiiere  the 
chnrter  gives  the  council  power  to  exact  such  a  tax  and  to  malce  all 
ordinances  which  shall  be  necessary  and  proper  for  carrying  into 
execution  the  power  speciiied  In  its  charter,  and  to  enforce  the  same 
by  appropriate  fines,  imprisonment,  or  other  penalties. 

Wolcott  &  Vaile  and  H.  F.  May,  fox  the  appellant 

F.  A.  WilHams,  G.  W.  Whitford,  and  A.  B.  Seaman,  for  the 
appellee. 

»«*  GODDARD,  J.  On  the  third  day  of  Octx)ber,  1889,  the 
Denver  City  Railway  Company  instituted  this  action  to  restrain 
the  city  of  Denver  and  its  officers  from  prosecuting  cases  against 
it  and  its  employes  for  operating  its  horse-care,  in  violation  of  a 
certain  oirdinance  of  the  city  adopted  in  188G,  and  amended  in 
1888,  which  provides,  inter  alia,  as  follows: 

"Section  1.  It  shall  be  unlawful  for  any  person  or  persona  to 
hire  out,  keep  cr  use  for  hire,  or  cause  to  be  kept  or  used  for 
hire,  for  the  carrying  or  conveying  of  persons,  or  run  on  '""^^  es- 
tablished lines  within  the  city  limits  of  the  city  of  Denver,  any 
hackney  coach,  cab,  omnibus,  express  wagon,  herdic  coach,  street- 
car, vehicle  or  vehicles,  carriage  or  carriages  of  any  description  or 
name  whatsoever,  without  a  license  first  had  and  obtained  so  to 
do." 

"Sec,  14.  There  shall  be  charged  and  paid  to  the  dty  treasurer 
for  the  use  of  the  city  of  Denver,  on  issuing  the  said  licenses,  by 
the  parties  to  whom  they  may  be  granted,  tlie  following  sums: 
....  2.  For  all  omnibuses  and  accommodation  coaches,  herdic 
coaches,  and  street-cars  running  upon  established  lines  and  at 
stated  periods,  from  place  to  place  within  the  city,  shall  be 
charged  for  license,  each,  the  sum  of  ten  dollars  per  annum.** 

By  section  14,  as  amended  in  1888,  the  license  fee  for  each  car 
was  increased  from  ten  dollare  to  twenty-five  dollars  per  an- 
num. The  company  averred  its  willingness  to  pay  a  fee  of  ten 
dollars,  aa  it  had  theretofore  done,  but  refused  to  pay  the  sum 
of  twenty-five  dollars,  on  the  ground  that  the  latter  is  unreason- 
able and  in  excess  of  the  amount  necessary  to  pay  the  expenses 
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of  police  regulation,  and  is,  in  fact,  a  tax  upon  its  property,  and 
hence  unlawful  and  void.  The  evidence  introduced  upon  the  trial 
of  the  cause  is  not  preserved  hy  a  bill  of  exceptions,  but  the  court 
below  made  the  following  findings:  "1.  That  the  license  for  po- 
lice regulation  does  not,  under  the  testimony  offered,  justify  a 
greater  license  than  seventeen  dollars  and  fifty  cents  per  car,  as 
heretofore  found,  but  that  the  wording  of  the  city  charter  gives 
th'e  city  the  right  to  tax  as  well  as  to  license  for  polioe  regula- 
tion, and  that  the  charter  of  the  plaintiff  company,  approved 
January  10,  1867,  in  no  way  exempts  it  from  paying  such  tax; 
2.  That  the  city  council,  having  the  power  to  assess  said  tax 
at  the  sum  of  twenty-five  dollars  per  car,  and  having  elected  to 
do  so,  that  the  same  is  legal;  3.  That  the  teonporary  injunotion 
heretofore  issued  in  this  cause  should  be  dissolved  at  the  cost 
of  the  plaintiff.'* 

To  the  judgment  dissolving  the  temporary  injunction  and  dis- 
missing the  action,  the  company  and  the  city  prosecuted  '^^^ 
writs  of  error  from  the  court  of  appeals.  That  court,  in  an  elab- 
orate opinion,  reported  in  2  Col.  App.  34,  reversed  the  court  be- 
low upon  its  finding  that  the  city  was  empowered  to  tax,  as 
well  as  to  license,  for  police  regulation,  but  affirm-ed  its  judg- 
ment of  dismissal  upon  the  ground  that  the  record  was  devoid  of 
any  showing  that  the  sum  of  twenty-five  dollars  was  an  unrea- 
sonable charge  for  police  regulation.  Both  parties,  being  dis- 
satisfied with  this  judgment,  bring  the  case  here  for  review.  The 
company  insist  that  the  finding  of  the  court  below — ^that  the  tes- 
timony offered  did  not  justify  a  charge  of  twenty-five  dollars  for 
police  regulation — ^is  conclusive  as  to  its  right  to  maintain  the 
action,  under  the  doctrine,  announced  by  the  court  of  appeals, 
that  the  city  is  not  authorized  to  assess  a  license  tax.  The  city, 
on  the  contrary,  contends  that  the  court  of  appeals  erred  in  hold- 
ing that  the  ordinance  could  not  be  upheld  as  a  legitimate  exer- 
cise of  its  power  to  tax  the  business  of  running  street  railway 
cars. 

In  the  view  we  take  of  these  respective  contentions,  it  becomes 
xmnecessary  to  discuss  the  validity  of  the  ordinance  as  a  police 
regulation,  or  to  determine  whether,  upon  the  record,  the  find- 
ing of  the  court  below  is  conclusive  upon  the  fact  that  twenty- 
five  dollars  exceeds  the  necessary  and  legitimate  expense  of  issu- 
ing the  license  and  providing  police  supervision.  And  in  this 
regard,  if  the  court  of  appeals  was  correct  in  holding  that  the 
finding  of  the  court  below  was  not  an  authoritative  finding  of 
fact  based  upon  the  evidence,  but  the  result  Of  personal  observia- 
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tion  only,  and  hence  not  conclusive  upon  this  review,  we  fully 
concur  in  the  conclusions  reached  by  the  learned  writer  of  that 
opinion,  that  "this  court  cannot  interpose  iia  opinion  and  guesa 
at  a  cost  of  administration,  nor  take  the  judgment  of  the  court 
below,  as  against  the  judgment  of  the  city  council,"  and  witliout 
euiBcient  data  or  evidence,  pronounce  the  ordinance  unreason- 
able as  a  police  regulation. 

But  upon  the  more  important,  and,  as  we  regard  it,  the  de- 
cisive, question  in  the  case — "whether  the  city,  under  its  char- 
ter, has  the  power  to  tax,  as  well  as  to  license  and  regulate,  ^*^ 
the  business  of  the  railway  company" — we  axe  unable  to  concur 
with  either  the  reasoning  or  the  conclusion  of  the  court  of  ap- 
peals. That  taxation  is  clearly  a  legislative  prerogative,  aud  may 
be  conferred  upon  a  municipality  by  that  branch  of  the  govern- 
ment in  such  measure  and  for  such  purposes  as  it  may  deem  ex- 
pedient, so  long  as  it  observes  the  limitations  and  restraints  of 
the  organic  law,  is  not  questioned  or  denied.  Nor  do  we  under- 
stand that  the  language  of  the  charter  of  1885,  which  in  ex- 
press terms  confers  upon  the  city  of  Denver  power,  "exclusively, 
to  license,  regulate,  and  tax  any  or  all  lawful  occupations,"  etc., 
is  held  to  be  insufficient  to  autliorize  tlie  city  to  impose  the  tax 
in  question,  if  such  grant  of  power  is  not  inhibited  by  our  state 
constitution.  But  it  is  asserted  that  the  charter  provision,  in  so 
far  as  it  attempts  to  confer  the  power  to  tax,  is  in  conflict  with 
section  3,  article  10,  which  provides:  "All  taxes  shall  be  unifoim 
upon  the  same  class  of  subjects  within  the  territorial  limits  of 
the  authority  levj'ing  the  tax,  and  shall  be  levied  and  collected 
■under  general  laws,  which  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all  property,  real  and 
personal.** 

In  this  we  think  the  court  of  appeals  is  in  error.  It  seems  to 
be  almost  universally  accepted  that  this,  and  like  constitutional 
provisions,  refer  to  the  levy  of  ad  valorem  taxes  upon  properrty, 
and  do  not  apply  to  taxation  imposed  on  privileges  and  occupa- 
tions. Sedgwick  on  Statutory  and  Constitutional  Iaw,  second 
edition,  504-507,  referring  to  similar  provisions  contained  in  the 
constitutions  of  various  states,  says:  "In  conftruing  these  pro- 
TJsioDA,  it  has  been  held,  in  many  of  the  states,  that  the  words 
'equal  and  uniform*  apply  only  to  a  direct  tax  on  property;  and 
that  the  clause  in  regard  to  uniformity  of  taxation  docs  not  limit 
the  power  of  the  legislature  as  to  the  objects  of  taxation,  but  is 
only  intended  to  prevent  an  arbitrary  taxation  of  property,  ac- 
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cording  tx)  kind  or  quality,  without  regard  to  value.  Specific 
taxes,  iiave,  therefore,  been  sustained  as  a  valid  exercise  of  th^e 
legislative  power." 

^^^  Burroughs  on  Taxation,  section  54,  referring  to  the  same 
eubjeot,  says:  "These  provisions,  as  a  general  rule,  are  held  to 
xipply  to  property  alone,  and  not  to  include  taxation  on  privileges 
or  occupations."  Among  the  numerous  decisions  to  the  same 
€ffect,  see  Desty  on  Taxation,  sec.  36,  p.  191;  Newton  v.  Atchi- 
son, 31  Kan.  151;  47  Am.  Eep.  486;  Ex  parte  Eobinson,  12  Nev. 
^63;  28  Am.  Eep.  794;  Walcott  v.  People,  17  Mch.  68;  San  Jose 
V.  San  Jose  etc.  E.  E.  Co.,  53  Cal.  475;  Ex  parte  Mirande,  73 
Cal.  365;  Saw}'«r  v.  Alton,  3  Scam.  129;  Marmeit  v.  State,  45 
Ohio  St.  63;  Commonwealth  v.  Moore,  25  Gratt.  951;  American 
Union  Ex.  Co.  v.  St.  Joseph,  66  Mo.  675;  27  Am.  Eep.  382;  St. 
Louis  V.  Green,  7  Mo.  App.  468;  Davis  v.  Mayor  etc.  of  Macon,  64 
<3a.  128;  37  Am.  Eep.  60. 

In  the  latter  case,  the  court  had  under  consideration  an  ordi- 
nance enacted  by  the  city  of  Macon  providing  that,  among  others, 
retail  butchers  should  pay  a  license  of  fifty  dollars  per  annum; 
and  that  further  imposed  a  tax  of  twenty-fire  dollars  upon  each 
wagon  used  in  their  business.  The  contention  there  was,  that 
the  ordinance  was  violative  of  the  constitutional  requirement  that 
all  taxes  shall  be  uniform,  and  upon  this  point  Justice  Bleckley, 
speaking  for  the  court,  says:  "It  is  insisted,  further,  that  by  the 
tax  upon  the  wagon,  the  ad  valorem  principle  of  the  constitu- 
tion is  violated.  This  objection  proceeds  upon  the  theory  that 
the  wagon  is  mere  property,  and  subject  only  to  state  and  county 
taxes;  ....  which  taxes  have  been  duly  assessed  and  paid. 
The  complainants  contend  that,  having  paid  all  taxes  on  the 
value  of  the  wagon  as  property  with  which  they  are  chargeable, 
they  cannot  be  required  to  pay  an  additional  specific  tax  to  the 
city  upon  the  same  property.  But,  as  alwady  stated,  the  tax  now 
in  question  is  not  a  property  tax,  but  a  business  tax.  The  wagon 
is  treated  as  an  instrument  used  in  carrying  on  the  business  of 
the  complainants  within  the  city,  and  it  has  been  ruled,  and  no 
doubt  rightly  ruled,  that  the  number  and  kind  of  vehicles  may 
be  regarded  in  measuring  a  tax  of  ^^^  this  description.  That 
the  complainants  are  in  no  default  to  the  state  and  county  in 
T^ect  to  taxes  upon  the  value  of  the  wagon  as  property  is  no 
protection  to  them  against  -the  business  tax  now  demianded." 

We  quote  thus  fully  because  of  the  similarity  of  that  case  in 
principle  with  the  one  at  bar,  and  because  the  language  of  the 
learned  justice  is  pertinent  to  the  contention  of  counsel  for 
the  company  in  this  case.    In  the  case  of  St  Louis  v.  Green,  7 
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Mo.  App.  4C8,  the  court  bad  under  consideration  the  validity  ol 
an  ordinance  im]K)sing  a  tax  upon  wagons  used  itn  tihe  streets  of 
St.  Louis  for  purposes  of  traffic,  and  for  private  purposes.  The 
validity  of  the  ordinance  was  attacked  upon  the  ground  that  it 
•was  in  derogation  of  a  like  provision  of  the  constitution  of  Mis- 
souri; and  in  an  elabotrate  argument  irp holding  the  validity  of 
the  ordinance.  Judge  Bakewell,  who  delivered  the  opinion  of  the 
court,  used  this  language:  "The  constitutional  provision  that 
all  property  mibject  to  taxation  in  the  state  shall  be  taxed  accord- 
ing to  its  value  is  undoubtedly  binding  upon  the  legislative  body 
when  it  exercises  the  taxing  power;  but  this  provision  is  not  vio- 
lated whem,  as  in  the  case  art  bar,  the  tax  is  not  a  tax  precisely 
upon  the  object  itself,  but  rather  upon  the  exercise  of  the  civil 
right  of  using  that  object.  ....  And  though  imposed  for  reve- 
nue, and  not  for  police  purposes  at  all,  it  is  a  tax  of  the  nature  of 
a  license,  because  it  is  a  permission  to  do  that  which,  after  the 
passage  of  the  ordinance,  it  becomes  unlawful  to  do  without 
having  obtained  the  permission." 

The  pertinency  of  this  decision  to  the  question  we  have  under 
consideration  is  found  in  the  fact  thai  the  tax  therein  upheld 
was  imposed  upon  vdiicles  subject  also  to  taxation  as  property, 
and  in  the  further  fact  that  the  grant  of  power  in  the  charter  of 
the  dty  of  St.  Louis  was  identical  with  that  in  the  charter  of  the 
city  of  Denver,  to  wit,  "to  license,  regulate,  and  tax,"  etc. 

This  case,  on  appeal  to  the  supreme  court,  was  affirmed  in  all 
particulars,  except  the  holding  of  the  court  of  appeals  **®  to 
the  effect  that  the  ordinance  was  invalid  in  so  far  as  it  authorized 
the  conviction  for  a  misdemeanor,  and  a  punishment  by  fine. 
The  case  of  Palmer  t.  Way,  6  Col.  106,  is  relied  on  by  the 
learned  writer  of  the  opinion  of  the  court  of  appeals  as  announc- 
ing a  different  doctrine;  and  the  case  of  Wilson  v.  Chilcott,  12 
Col.  600,  accepting  the  doctrine  therein  laid  down  as  stare  de- 
cisis, is  cited  therewith  in  support  of  the  conclusion  reached  in 
that  opinion.  But  since  its  rendition  those  cases  have  been  ex- 
pressly overruled  by  this  court  in  the  case  of  Denver  v.  Knowles, 
17  Ool.  204,  as  being  "against  the  strong  current  of  authority.** 
And  the  rule  announced  in  the  latter  case,  in  so  far  as  it  has  any 
applicatian  to  the  question  before  ua,  is  in  conformity  with  the 
views  herein  expressed. 

It  is  clear  from  the  foregoing  that  the  imposition  of  a  tax 
upon  occupations  is  not  governed  by  the  rule  of  uniformity  pro- 
Kcribed  in  article  10,  section  3,  of  the  state  constitution,  and 
neither  expressly  nor  by  implication  is  the  legislature  inhibited 
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thereby  from  conferring  upon  the  city  the  power  to  exact  such  a 
tax.  And  our  oanclusion  is,  that  the  legislature,  having  in  ex- 
press terms  conferred  upon  the  city  the  power  to  tax,  as  well  as 
to  license  and  regulate,  that  the  enactment  of  the  ordinance  under 
<!onsideration  was  a  legitim'ate  exercise  of  that  power,  and  the 
charge  for  license  therein  provided  may  bo  enforced  as  a  valid 
tax. 

It  is  further  contended  by  counsel  for  plaintiff  in  error  that 
if  the  tax  be  valid,  the  ordinance  cannot  be  enforced  in  the 
manner  provided;  that  it  must  be  collected  as  other  taxes,  and 
not  by  enforcing  a  penalty  for  failure  to  pay  for  the  license.  We 
cannot  give  our  assent  to  this  proposition.  Section  21,  article  2, 
of  the  city  charter  provides:  "The  city  council  shall  have  power 
to  make  all  ordinances  which  shall  be  necessary  tand  proper  for 
carrying  into  execution  the  powers  specified  ia  this  act,  .... 
and  to  enforce  the  same  by  appropriate  fines,  imprisonment,  or 
other  penalties." 

In  St.  Louis  V.  Sternberg,  69  Mo.  289,  Norton,  J.,  speaking  to 
this  point,  said:  ^^'^  "Such  ordinances  have  been  unifonnly  up- 
held when  brought  to  the  attention  of  this  court."  In  support 
of  the  power  of  municipal  corporations  to  recover  fines  and  pen- 
alties against  persons  not  com,plying  with  similar  ordinances,  he 
■cites  Cincinnati  v.  Buckingham,  10  Ohio,  257,  Shelton  v.  Mayor 
of  Mobile,  30  Ala.  540,  G8  Am.  Dec.  143,  Vandine,  Petitioner, 
€(tc.,  6  Pick.  187,  17  Am.  Dec.  351,  Cliilvers  v.  People,  11  Mich. 
43,  and  adds:  "This  is  not  a  proceeding  on  the  part  of  the  city 
to  collect  the  amount  of  license  required  by  the  ordinance,  but 
is  instituted  to  recover  a  fine  for  a  breach  of  it  committed  by  de- 
fendant in  practicing  law  without  such  license,  and  although  he 
may  be  subjected  to  the  payment  of  the  fine,  he  would  not  there- 
by be  entitled  to  the  license." 

We  are,  therefore,  of  the  opimon  that  the  trial  court  was  cor- 
rect in  holding  that  the  city  had  the  rig'ht  to  exact  the  sum 
claimed  as  a  license  tax,  under  the  terms  of  its  charter,  and  upon 
this  ground  its  judgment  should  be  sustained,  and  the  judgment 
of  the  court  of  appeals  affirming  the  dismissal  of  the  action  is 
affirmed. 


MUNICIPAL  CORPORATIONS  —  LICENSE  TAX  —  RUNNING 
STREET-CARS.  —  Persons  carrying  on  various  occupations  may, 
■without  a  violation  of  the  FoTirteenth  Amendment,  be  required  to 
tnlce  out  a  license  and  pay  a  fee  therefor:  See  monographic  note  to 
State  v.  Goodwill.  25  Am.  St.  Rep.  870,  885,  on  the  Fourteenth 
Amendment,  considered  with  relation  to  special  privileges,  burdens, 
and  restrictions.    The  legislature  may,  by  general  law,  confer  upon 
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dtlefl  and  towns  the  power  to  Impose  occupation  or  Bcense  taxes- 
for  municipal  purposes:  Magneau  v.  Fremont,  30  Neb.  843; 
27  Am,  St  Rep.  436.  A  state  has  the  right  to  tax  railway  cara 
found  within  Its  boundaries:  Denver  etc.  Ry.  Co.  v.  Church,  17  Col.  1; 
81  Am.  St.  Rep.  252;  and  a  municipal  ordinance  Imposing  a  license 
tax  upon  railway  cars  traversing  the  streets  of  the  municipality 
la  a  police  regulation,  and  la  valid  as  such,  there  being  nothing  to- 
show  that  it  is  unreasonable:  Frankford  etc.  Ry.  Co.  v.  Philadelphia, 
68  Pa.  St.  119;  08  Am.  Dec.  242.  The  exaction  of  a  license,  whether 
by  the  state  or  a  municipality,  does  not  violate  a  constitutional  pro- 
vision respecting  uuiformi'ty  and  equality  of  taxation:  See  mono- 
graphic notes  to  People  r.  Naglee,  52  Am.  Dec.  332,  on  the  power  of 
the  state  to  exact  licenses,  ami  charge  therefor,  and  Rol>inson  v. 
Mayor  of  Franklin,  .34  Am.  Dec.  (>38,  on  general  limitations  upon 
the  power  of  municipal  corporations  to  pass  ordinances.  Irrespective 
of  statutory  authority,  a  municipality  has  Implied  power  to  provide 
for  the  enforcement  6f  its  ordinances  by  the  imposition  of  reasonable- 
and  proper  fines  or  pecuniary  penalties.  The  power  to  enact  them 
Involves  all  the  incidents  neces.sary  to  enforce  them:  Detroit  v.  Fort 
Wayne  etc.  Ry.  Co.,  95  Mich.  45H:  35  Am.  St.  Rep.  580;  TTlrlch  v.  St. 
I^uis.  112  Mo.  138;  34  Am.  St.  Rep.  372,  and  note;  Tarkio  v.  Oook» 
120  Mo.  1;  41  Am.  St.  Ren.  678. 

TAX  EIS— EQUALITY  AND  UNIFOIl>fITY.— The  con<»tltutlona! 
provision  that  "taxation  shall  be  equal  and  uniform"  applies  only  to 
direct  taxation  upon  property  as  such:  People  v.  Coleman,  4  Oal.  46; 
00  Am.  Dec.  58L 
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PUBTJO  LANDS— MORTGAGE  OR  DEED  OF  TRUST  RY 
PRE-EMPTOR.— A  pre-emptor  of  public  land  may.  before  making 
final  proof,  and  obtaining  a  receiver's  cortillcate,  mortgage  the  land, 
or,  acting  in  good  faith,  deed  It  in  tnist,  as  neither  lusti-unKMit  is  a 
"jrrant  or  conveyance,"  within  the  prohibitory  clause  of  section  22C>2 
of  the  United  States  Revised  Statutfs.  provi<llng  that  any  grant  or 
conveyance  which  such  pre-emptor  may  have  made,  except  In  the 
hands  of  bona  fide  purchasers  for  value,  shall  be  null  and  void. 

PUBLIC  LANDS— COURTS— LAND  DEPARTMENT.— It  Is  of 
the  highest  Importance  that  the  decisions  of  the  courts  respecting 
public  land  should  be  in  harmony  with  the  rulings  of  the  laud  do- 
partmcnL 

Action  in  the  nature  of  ejectment  brougbt  by  the  appellee, 
JarooB  M.  John,  as  plaintiiT,  to  reoover  from  the  ap|)clknt6, 
James  Wilcox  and  William  ^laad,  a  quarter  ecction  of  land  sit- 
uate in  Jjoa  Animas  county.  The  patentee  of  the  land  in  ques- 
tion was  JamcB  Hunt,  and  each  of  the  parties  to  this  suit  de- 
raigned  title  through  him.  The  title  to  the  land  was  in  the 
United  States  on  November  18,  1886.  Hunt  was  then  residing 
•npon  it,  claiming  title  therot»  under  the  pre-emption  laws  of  tho 
United  States,  and  eiecutod  a  deed  of  trust  in   which   he   at> 
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tempted  to  convey  the  land  to  one  A.C.McCliesney,as  trustee, for 
the  use  of  one  W.  F.  Hall.  This  deed  was  executed  to  secure 
the  payment  of  two  hundred  and  four  dollars  which  Hunt  at  that 
time  borrowed  from  Hall  to  pay  tlie  expenses  of  proving  up  and 
purchasing  the  land  from  the  government.  No  part  of  it  was 
ever  used  to  pay  for  the  land.  Hunt  did  not,  in  fact,  make 
final  proof  and  entry  at  that  time,  hut  soon  afterward  caused  the 
greater  part  of  the  money  to  be  paid  to  A.  C.  McOhesney,  the 
trustee,  who  returned  one  hundred  and  forty  dollars  of  it  to 
William  Hall,  to  be  applied  in  part  to  the  satisfaction  of  the 
note  given  to  Hunt.  On  June  20,  1888,  Hunt  did  prove  up  and 
received  his  certificate  of  purchase.  A  judgment  for  the  sum  of 
four  hundred  and  twenty-seven  dollars  had  been  obtained,  on 
March  16,  1888,  against  S.  A.  Pauley  and  Henry  George,  in  the 
district  court  of  Las  Animas  county,  and  the  plaintiffs  claimed  a 
lien  on  the  real  estate  then  owned  by  the  defendant  or  which  he 
might  thereafter  acquire.  Execution  was  issued,  and  delivered  to 
the  sheriff,  and,  after  Hunt  obtained  title  to  the  land,  this  exe- 
cution was  levied  upon  the  land  in  question,  and  it  was  sold  and 
deeded  by  the  sheriff  to  the  plaintiff  in  this  action.  On  June  26, 
1888,  Hunt  executed  a  warranty  deed  to  the  defendant,  Wiloox, 
which  was  immediately  recorded  with  the  praper  officer  of  Las 
Animas  county.  The  levy  and  sale  under  the  execution  were 
made  subsequent  to  the  conveyance  to  Wilcox,  and  the  filing  of 
the  same  for  record.  There  was  a  judgment  for  the  plaintiff 
under  the  first  claim  of  title  stated  in  the  opinion,  and  the  de- 
fendants appealed. 

Northcutt  &  Franks,  for  the  appellants. 

James  M.  John,  for  the  appellee. 

^^^  HAYT,  C.  J.  Appellee  claims  title  through  two  sources, 
viz:  1.  A  purchase  made  under  the  trust  deed  of  the  pre-emptor 
to  McChesney,  to  secure  the  payment  of  a  debt  due  from  him  to 
Hall;  2.  The  judgment,  levy,  and  sale  resulting  from  the  suit  of 
Pauly  and  George. 

It  is  conceded  that  the  title  under  the  deed  of  trust  is  prior 
in  point  of  time  to  that  claimed  by  appellants,  and  it  is  also  ad- 
mitted that  all  the  necessary  steps,  such  as  recording,  forecloa- 
urea,  etc.,  under  tlie  trust  deed  were  duly  taken,  the  single  ques- 
tion being  as  to  the  right  of  a  pre-emptor  to  mortgage  the  land 
before  making  final  proof  and  obtaining  a  receiver's  receipt  for 
the  same. 

Appellants  claim  that  a  trust  deed  given  under  such  circum- 
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stances  ia  in  oontravention  of  section  2262  of  the  Revised  Stat- 
utes of  the  United  States,  which  requires  of  the  pre-emptor, 
among  other  things,  an  oath  "that  he  has  not  settled  upon  and 
improved  such  land  to  sell  the  same  on  speculation,  but  in  good 
faith,  to  appropriate  it  to  his  own  exclusive  use;  and  that  he  has 
not,  directly  or  indirectly,  made  any  agreement  or  contract,  in 
any  way  or  manner,  with  any  person  whatsoever,  by  which  the 
title  which  he  might  acquire  from  the  government  of  the  United 
States  aliould  inure,  in  whole  or  in  part,  to  the  benefit  of  any 
person  except  himself."  It  is  further  provided  that  "any  grant 
or  conveyance  whdch  he  may  have  made,  except  in  the  hands  of 
bona  fide  purchasers  for  a  valuable  consideration,  shall  be  null 
end  void,  except  as  provided  in  section  2288." 

It  has  been  held  in  a  few  cases  that  a  mortgage  or  a  deed  of 
trust  upon  land  is  a  grant  or  conveyance  within  the  meaning  of  ; 
the  statute,  and  consequently  void:  Brewster  v.  Madden,  15  Kan.  i 
249;  Brake  v.  Ballou,  19  Kan.  397;  Ainsworth  »t»  v.  :Miller,  20 
Kan.  220.  And  this  seems  to  have  been  the  ruling  of  the  land 
department  at  one  time,  but  as  early  as  1882,  Mr.  Teller,  the 
secretary  of  the  interior,  called  attention  to  the  unsoundness  of 
the  prior  decisions  of  the  department,  and  in  a  carefully  prepared 
opinion  held  that  the  mere  possibility  of  a  title  resulting  for  the 
l)enefit  of  another  person,  as  in  the  case  of  a  mortgage,  was  not 
sufficient  to  prevent  the  pre-emptor  from  obtaining  patent.  The 
rule  then  announced  has,  we  think,  been  uniformly  followed  by 
the  department  since.  It  is  founded  upon  sound  reasons,  and  in 
practice  it  has  not  infrequently  been  of  benefit  to  settlers  in  ne- 
gotiating loans  to  carry  them  over  periods  of  drouth,  or  of  busi- 
ness depression,  and  should  be  maintained  if  not  inconsistent 
with  the  terms  of  the  statute,  as  it  is  of  the  highest  importance 
that  the  decisions  of  the  courts  in  these  matters  should  be  in 
harmony  with  the  rulings  of  the  land  department 

The  rule  contended  for  by  appellants,  whereby  a  mortgage  ia 
held  to  be  interdicted,  is  founded  upon  a  somewhat  forced  con- 
stniction  of  the  words  "grant"  and  "convepnce"  as  used  in  the 
statute.  By  the  later,  and,  as  we  think,  the  better  considered 
oases,  it  is  held  that  neither  a  mortgage  nor  a  deed  of  trust  is  a 
grant  or  a  conveyance  within  the  prohilritor}'  clause  of  the  stat- 
ute: Norris  V.  Ileald,  12  Mont.  282;  33  Am.  St.  Rep.  581;  Fuller 
V.  Hunt,  48  Iowa,  1G3;  Jones  v.  Tainter.  15  Minn.  512. 

It  18  not  claimed  in  this  case  that  the  deed  of  tnist  was  ex- 
ecuted for  any  purpose  prohibited  by  the  statute.  On  the  con- 
trary, the  bona  fides  of  the  tranaaction  is  admitted.    The  title 
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procured  by  plaintiff  as  a  result  of  the  foreclosure  and  sale,  be- 
ing in  all  respects  regular, must  be  upheld.    This  renders  any  con- 
sideration of  appellee's  second  source  of  title  unnecessary. 
The  judgment  of  the  distriot  court  is  affirmed. 


EncTiinbrances  by  Pre-emptors  and  Other  Claimants  of  Public  liands. 

All  laws  authorizing  the  pre-emption  of  public  lands  were  repealed 
by  the  act  of  March  3,  1891,  with  a  saving  of  rights  as  to  pending 
claims:  See  1  Supp.  U.  S.  Rev.  Stats.,  sec.  4,  p.  942.  The  decisions 
of  the  courts,  under  the  pre-emption  laws, as  to  theright  of  a  pre-emp- 
tor  to  mortgage  his  claim  have  not  been  uniform.  Prior  to  April  24, 
1882,  the  land  department,  following  the  precedent  of  an  early  decis- 
ion, held  that  an  outstanding  mortgage  given  by  a  pre-emptor  upon 
the  lands  embraced  in  his  filing  defeated  his  right  of  entry,  upon  the 
ground  that  such  mortgage  was  a  contract  or  agreement  by  which 
title  to  the  lands  "might"  inure  to  some  other  person  than  himself, 
contrary  to  the  provisions  of  section  2262  of  the  United  States 
Revised  Statutes;  but  a  careful  consideration  of  this  section,  in  Lar. 
son  V.  Weisbecker.  1  Dec.  Dept.  Int.  409,  lead  Mr.  Teller,  secretary  of 
the  Interior,  to  a  different  conclusion,  and  to  the  opinion  that,  unless 
ft  should  appear,  under  the  rules  of  law  applicable  to  the  construction 
of  contracts,  or  otherwise,  that  the  title  would  inure  to  another  per- 
son, It  did  not  debar  the  right  of  entry:  and  that  "the  mere  possi- 
bility" that  the  title  might  so  result,  as  in  the  case  of  an  ordinary 
mortgage,  was  not  sufficient  to  forfeit  the  claim.  In  the  secretary's 
opinion,  the  pre-emptor's  right  of  entry  could  not  be  defeated  by  the 
statute  under  consideration,  unless  it  appeared  that  there  was  a  con- 
tract by  the  force  of  which  title  to  the  land  would  vest  In  some 
other  person,  and  that  such  was  his  intention  at  the  ilme  of  maliin,? 
It.  On  the  contrary,  if  the  mortgage  was  a  mere  security  for  money 
loaned,  and  the  contract  did  not  necessarily  divert  the  title  from  him, 
it  was  not  considered  to  be  such  a  contract  or  agreemenit  as  is  prohib- 
ited by  the  statute  in  question.  "Thds  law,"  said  the  secretary,  "was 
Intended  to  prevent  speculative  entries;  but  if  a  pioneer  settler, 
struggling  for  a  home  for  himself  and  family,  is  compelled  by  his 
necessities  temporarily  to  mortgage  his  land,  that  he  may  pay  for  it 
and  secure  it  to  himself,  and  his  good  faith  is  manifest,  and  in  the 
absence  of  all  fraudulent  or  Illegal  purposes,  I  discover  no  reason 
why  the  government  can  reasonably  object  thereto,  or  that  it  is 
within  any  prohibition  of  the  law." 

Before  Larson  v.  Weisbecker,  1  Dec.  Dept.  Int.  409,  was  decided, 
the  decisions  of  the  courts  as  to  the  validity  of  a  mortgage,  or  deed 
of  trust,  by  a  pre-emptor  were  not  uniform.  Thus,  it  was  held  that 
a  mortgage  of  pre-empted  lands  executed  by  the  pre-emptor  after  the 
proofs  were  made,  but  before  the  patent  Issued,  pursuant  to  an  agree- 
ment made  before  the  proofs,  was  void:  Woodbury  v.  Dornian.  15 
Minn.  338;  but  this  case  was  overruled  in  Jones  v.  Tainter,  15  Minn. 
512,  where  such  a  mortgage  was  held  to  be  valid.  In  MoCoie  v.  Smith, 
9  Minn.  252,  86  Am.  Dec.  100,  a  verbal  agreement  with  a  pro- 
emptioner,  that,  in  consideration  of  money  advanced  for  the  purpose 
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of  purchasing  the  land  and  paying  costs  and  Incidental  expenses, 
the  lender  should  have  a  lien  upon  the  land  to  secure  the  repayment 
thereof,  and  that  the  terms  of  the  agreement  and  charge  on  the 
premises  should  be  evidenced  by  a  note  and  mortgage  or  other  mem- 
orandum in  writing,  as  the  parties  might  be  advised  when  the 
transaction  should  be  consummated,  was  held  to  be  void  under  the 
statute  of  frauds,  where  the  agreement,  as  a  vert)al  contract,  stood 
alone.  But,  where  the  note  and  mortgage  were  executed  In  per- 
formance of  such  verbal  agreement,  and  received  as  such,  the  con- 
tract was  regarded  as  executed,  and  It  was  considered  that  the  stat- 
ute of  frauds  furnished  no  defense.  Yet,  the  contract  having  been 
made  prior  to  the  purchase  of  the  land.  It  was  held  to  be  clearly 
within  the  prohibitory  federal  statute  as  to  grants  or  conveyances. 
The  contract  being,  therefore,  illegal  and  void,  the  note  and  mort- 
gage, being  the  fruit  of  that  contract,  necessarily  fell  with  It,  In 
Sharon  v.  Wooldrlck,  18  Minn.  354,  the  mere  facts  that  a  pre-emptor 
borrowed  money  to  pay  for  the  land  pre-empted,  and  after  perfecting 
the  pre-emption,  and  receiving  the  pre-emption  certificate,  conveyed 
the  land  on  the  same  day  to  the  lender,  were  held  not  to  Invalidate 
the  deed,  or  to  raise  any  Inference  of  a  previous  contract  prohibited 
by  the  pre-emption  law. 

Since  the  ruling  in  Larson  T.  Welsbecker,  1  Dec.  Dept.  Int.  409, 
some  of  the  state  courts  have  held  that  a  contract  by  a  settler  upoD 
public  lands  of  the  United  States,  made  before  his  pre-emption  of  It 
to  convey  to  another  an  Interest  in  the  land  In  consideration  of 
money  loaned  or  advanced  him  to  pre-empt  It,  is  In  violation  of  sec- 
tion 2262  of  the  United  States  Revised  Statutes,  and  void:  Marshall 
T.  Cowles,  4S  Ark.  362;  and  that  the  word  "mortgage"  is  included 
within  the  words  "grant  or  conveyance,"  as  used  in  tliat  section: 
Bass  V.  Buker,  6  Mont.  442;  overruled,  however,  in  Norris  v.  Heald, 
12  Mont  282,  33  Am.  St.  Rep.  581,  in  which  Chief  Justice  Blake 
rendered  an  able  and  elaborate  opinion,  reviewing  all  of  the  author- 
ities, and  reached  the  conclusion  that  an  ordinary  mortgage  of  his 
claim  by  a  pre-emptor  of  public  land  prior  to  the  time  of  making  his 
final  proofs  Is  not  a  "grant  or  conveyance"  within  the  prohibitory 
clause  of  the  statute  nicntioned,  and  is  valid,  at  least  when  it  is 
given  to  secure  the  repayment  of  money  loaned  to  pay  for  tlie  laud, 
or  in  any  manner  to  aid  the  mortgagor  In  perfecting  his  title.  And 
this  is  the  law:  See  the  principal  case;  Larson  v.  Welsbecker,  1  Dec. 
Dept.  Int.  400;  Appt-al  of  Ray,  0  Dec.  Dept  Int.  340;  Haling  ▼.  Eddy, 
0  Dec.  Dept  Int.  337;  Stewart  v.  Powers,  98  Cal.  614;  Robblns  r. 
Bunn,  54  111.  48;  5  Am.  Rop.  75;  Jonc«  v.  Tainter.  15  Minn.  512; 
Wright  V.  Shumway,  1  BIss.  23.  The  point  hns  not  been  directly  de- 
termined by  the  supreme  court  of  the  United  States. 

One  taking  a  mortgage  from  a  pre-emjitor  before  the  Issuance  of  a 
patent,  takes  it  however,  subject  to  the  authority  of  the  commis- 
sioner of  the  general  land-office  to  cancel  the  pre-emption  entry, 
whereby  the  rights  acquired  under  the  mortgage  would  be  defeated. 
Ilcnce.a  mortgage  execut(>d  by  a  grantee  of  one  who  mnde  nu  unlaw- 
ful entry  before  such  cancellation,  and  while  the  title  was  in  the 
United  States,  would  be  invaild:  Freese  t.  Busk,  54  Kan.  274.    But 
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the  mortgagee  cannot  be  defrauded  by  the  collusive  and  fraudulent 
cancellation  of  a  lawful  entry:  Freese  v.  Scouten,  53  Kan.  347. 

On  the  other  hand,  if  a  proposed  pre-emptor  has  made  a  mortgage^ 
and  aftei"Tvard  pre-empts  the  land  and  obtains  title,  the  title  inures 
to  the  benefit  of  the  mortgagee,  though  the  pre-emptor  has  sold  the 
land  to  a  third  party:  Christy  v.  Dana,  34  Cal.  548;  42  Cal.  174;  Camp 
V.  Grlder,  62  Cal.  20,  25;  Stewart  v.  Powers,  98  Cal.  514,  521;  Wright 
V.  Shumway,  1  Biss.  23.  So,  if  the  mortgagee  of  a  pre-emption  claim 
gets  no  title  throajgh  the  mortgage,  "this  is  not  an  objection  to  be 
raised  by  the  man  who  makes  it":  Whitney  v.  Buckman,  13  Cal.  536. 
Hence,  if  a  pre-emptor  sells  his  claim  while  the  title  is  in  the  United 
States,  takes  a  note  and  mortgage  for  the  purchase  money,  and  sues 
thereon,  the  mortgagor  is  estopped  to  plead  the  defense  of  a  want 
of  consideration:  Tartar  v.  Hall,  3  Cal.  263.  A  mortgager  is  estopped 
from  asserting  the  invalidity  of  a  mortgage  executed  by  himself. 
Tartar  v.  Hall,  3  Oal.  263;  Stewart  v.  Powers,  98  Cal.  514,  521. 
So,  if  a  qualified  pre-emptor  mortgages  his  land  to  proeui^e 
money  for  the  purpose  of  entering  the  laud,  but  sells  it  subject 
to  the  mortgage,  and  the  grantee  assumes  and  agrees  to  pay  the 
mortgage,  the  latter,  in  an  action  by  the  mortgagee  to  foreclose  the 
mortgage,  is  estopped  from  showing  that  the  mortgage  was  void  un- 
der the  pre-emption  laws  of  Congress:  Green  v.  Houston,  22  Kan.  35. 
If  a  settler  on  public  lands,  entitled  to  a  pre-emption,  procures  a  cap- 
italist to  pay  the  purchase  money  into  the  land-oflice  of  the  United 
States,  and  allows  him  to  take  the  receiver's  certificate  in  his  own 
name,  or  makes  an  assignment  to  him  of  his  certificate  of  location  a» 
security  for  such  payment,  receiving  back  the  bond  of  the  capitalist 
for  a  deed  upon  the  repayment,  on  a  certain  day,  of  the  purchase 
money  with  interest,  this  is,  in  equity,  a  mortgage  of  the  land,  re- 
deemable by  the  settler  or  his  alienee  at  or  before  the  time  of  pay- 
ment, according  to  the  condition  of  the  contract:  Wright  v.  Shum- 
way, 1  Biss.  23.  But,  if  a  person  residing  on  public  laud  subject  to 
pre-emption,  executes  a  mortgage  thereon,  and  then  sells  the  land  ta 
another,  who  takes  possession  and  subsequently  pre-empts  the  land 
and  obtains  a  title  tvoim.  the  United  States,  the  mortgage  cannot  be 
enforced  against  the  title  thus  acquired  from  the  United  States,  be- 
c-ause  the  pre-emptor  does  not  deraign  his  title  from  the  United  States 
through  the  person  who  executed  the  mortgage:  Bull  v.  Shaw,  4& 
Gal.  455.  If  a  party,  after  proving  up  on  his  pre-emption  claim,  and 
on  the  same  day,  borrows  money  to  pay  for  the  land  and  gives  a 
mortgage  thereon,  the  premises  may  be  subjected  to  the  i>ayment  of 
the  mortgage,  though  about  two  months  after  executing  the  mort- 
gage, the  pre-emptor  deeded  away  sixty  acres  of  the  land  in  accord- 
ance with  an  agreement  made  prior  to  the  entry  that  he  wo'Uld  do  so, 
If  allowed  to  enter,  prove  up,  and  pay  for  the  same,  without  Inter- 
ference from  the  grantee.  The  deed  has  no  priority  over  the  mort- 
g'age,  and  the  sixty  acres  are  subject  to  the  moirtgage  lien :  Trezise  v. 
Lacy,  22  KAn.  742.  If  a  pre-emptor,  some  months  after  his  applica- 
tion, gives  a  mortgage  on  the  laud  covered  thereby,  and,  about  six 
months  afterward,  relinquishes  his  pre-emption  claim,  and  immedi- 
ately files  a  homestead  entry  on  the  same  land,  the  mortgage  is  ex- 
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tingulshed  by  the  relinquishment,  and  does  not  attach  to  the  home- 
stead entry:  Hebert  v.  Brown,  65  Fed.  Rep.  2.  But  where  a  party, 
with  right  of  pre-emption  to  lands,  mortgages  his  Interest  for  a  val- 
naible  consideration,  and  afterward  enters  as  tenant  of  the  mortgagee, 
and  while  so  In  possession  makes  a  new  homestead  entry,  commutes 
the  same,  proves  his  occupation,  pays  the  price,  and  receives  title, 
such  subsequently  acquired  title  Inures  to  the  benefit  of  the  mort- 
gagee, and  becomes  a  Hen  upon  the  land:  Spleas  v.  Neuberg,  71  Wis. 
279;  6  Am.  St.  Rep.  21L 

Mortgage  by  Homi'tteader. — Lands  originally  public  cease  to  be  public 
after  they  have  been  entered  at  the  land-office  and  a  ceitificate 
of  entry  has  been  obtained:  Hastings  etc.  R.  R.  Co.  v.  Whit- 
ney, 132  U.  S.  357,  361.  They  are  then  private  property,  of  whl-eh 
the  government  agrees  to  make  a  conveyance  as  soon  as  it  can.  In 
the  meantime.  It  holds  the  naked  legal  fee  in  tniet  for  the  purchaser, 
who  has  the  equitable  title:  Cornelius  v.  Keesel.  128  U.  S.  456,  460; 
Wisconsin  Gent.  R.  R.  Co.  v.  Price  County,  133  U.  S.  406.  Under  the 
United  States  homestead  laws  and  a  compliance  therewith,  a  vested 
right  Is  obtained  In  the  homestead  at  the  expiration  of  five  years 
from  the  entry  thereof:  Newklrk  v.  Marshall,  35  Kan.  77.  Hence, 
when  a  person  has  done  everything  necessary  under  the  homestead 
laws  to  entKle  him  to  a  patent  for  a  tract  of  public  land,  he  may 
mortgage  it  after  he  has  received  his  final  certificate  and  before  the 
patent  therefor  is  Issued  to  him,  and  such  mortgaige  may  be  enforced 
to  secure  a  debt  contracted  before  the  issuance  of  the  patent:  lyewis 
V.  Wetherell,  36  Minn.  386;  1  Am.  St  Rep.  674;  Gilkerson-Sloss  Com- 
mission Co.  v.  Forbes,  54  Ark.  148;  28  Am.  St  Rep.  29;  Webster  v. 
Bowman,  25  Fed.  Rep.  889;  Nycum  v.  McAllister,  33  Iowa,  374;  Orr 
V.  Stewart  67  Cal.  275;  Boggan  v.  Reid,  1  Waah.  514;  Cheney  v. 
White,  5  Neb.  261;  25  Am.  Rep.  4S7;  Jones  v.  Yoakara,  5  Nob.  20G. 
These  casee  proceed  upon  the  principle  that,  when  a  person  does 
everything  that  is  neceesary  to  entitle  him  to  a  patent  for  a  tract  of 
public  land,  he  becomes  the  equitable  owner  thereof,  the  land  is  se.:;- 
regarted  from  the  public  domain,  ceases  to  be  the  property  of  the  gov> 
ernment,and,in  the  abseoce  of  limitations  and  Testrictions  legally  im- 
posed, becomes  subject  to  private  ownerslilp,  and  all  the  iucideuts 
and  liabilities  thereof:  Gilkerson-Sloss  Couwnisslon  Co.  v.  Forbes, 
64  Ark.  148;  26  Am.  St.  Rop.  29.  i^ection  2296  of  the  Revised  Statutes 
of  the  United  States,  providing  that  "no  lands  acquired  under  the 
provisions  of  this  cliapter  sliall,  iu  any  event,  become  liablo  to  tlie 
aatisfactlon  of  any  debt  contracted  prior  to  the  Issuing  of  the  pat- 
ent therefor,"  was  said  in  Gilkerson-Sloss  Oonnnission  Co.  v.  Forbes, 
64  .A.rk.  148,  26  Am.  St.  Rep.  29,  not  to  be  "a  prohibdtlou  ui>ou  tl>e 
right  of  the  settler  to  alienate  by  deed  or  mortgage  after  he  bwouies 
entitled  to  a  patent.  It  would  111  eouiiK>rt  with  tbe  s-pirit  of  tlic  act 
to  place  such  a  restriction  upon  the  power  of  the  settlor.  The  ten- 
dency of  It  would  be  to  defeat  the  object  of  the  act  by  making  tlie 
Acquisition  of  land  thereunder  leas  desirable;  for  it  Is  well  kno\vn 
that  patents  do  not  issue  in  the  usual  course  of  business  in  the  gen- 
eral land-offlce  until  several  years  after  the  final  receipt  or  certifi- 
cate of  entry  U  given;  and  Auch  a  restriction  would  for  many  yeara 
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deprive  the  settler  of  a  source  of  credit  which  might,  In  many  cases, 
be  valuable.  In  short,  it  would  be  an  injury  to  the  prudent  and  ne- 
cessitous settler,  and  serve  no  important  purpose  of  public  policy." 
The  court  in  that  case  very  tersely  said  that  "the  limitation  on  the 
right  to  alienate  imposed  by  the  homestead  act  is  confined  to  the 
period  which  expires  when  the  settler  becomes  entitled  to  a  pat- 
ent." It  is  no  objection  to  the  validity  of  a  mortgage  executed  upon 
a  homestead  after  proofs  made,  but  before  patent,  that  it  was  given 
to  secure  a  debt  contracted  before  such  proofs  were  made.  The 
homestead  act  does  not  prohibit  the  owner  of  a  homestead  from 
pledging  it  voluntarily  to  secure  a  pre-existing  debt.  Its  only  effect 
is  to  protect  him  against  a  compulsory  payment  of  such  demand  out 
of  the  land:  Jones  v.  Yoakam,  5  Neb.  2G5.  If  a  mortgage  of  a  home- 
stead purports  to  convey  the  fee,  any  title  afterward  acquired  by  the 
mortgagor  will  feed  the  mortgage  and  inure  to  the  benefit  of  the 
mortgagee;  and  this  Is  so  although  the  title,  when  the  mortgage  was 
made,  was  in  the  government  of  the  United  States,  and  was  acquired 
by  the  mortgagor  after  a  foreclosure  of  the  mortgage:  Orr.  v.  Stew- 
art. 67  Cal.  275. 

On  the  other  hand.  It  has  been  held  that  a  mortgage  executed  on 
land  entered  under  the  homestead  act  of  Congress,  before  the  expira- 
tion of  the  five  years'  residence  thereon  required  by  the  statute  is 
void:  Webster  v.  Bowman,  25  Fed.  Rep.  889;  but  it  is  difficult  to  dis- 
tinguish between  mortgages  executed  prior  and  those  executed 
subsequent  to  final  proof  and  delivery  of  the  final  certificate;  and 
some  eases  hold  that  a  valid  mortgage  may  be  given  by  one  who  has 
made  entry  under  the  homestead  laws  of  the  United  States,  upon  the 
land  so  entered,  before  he  has  made  his  final  proof  and  received  his 
final  certificate,  and  before  the  expiration  of  the  required  five  years' 
residence:  Lang  v.  Morey,  40  Minn.  396;  12  Am.  St.  Rep.  748;  Skin- 
ner V.  Reynick,  10  Neb.  323;  35  Am.  Rep.  479;  Fuller  v.  Hunt,  48 
Iowa,  163;  and  that  one  who  purchases  the  premises  subject  to  and 
agreeing  to  pay  such  mortgage  cannot  avoid  it:  Skinner  v.  Reynick, 
10  Neb.  323;  35  Am,  Rep.  479.  The  execution  of  a  mortgage  is  not 
of  Itself  an  alienation,  and  it  is  not  the  purpose  of  the  homesteaCd  act 
to  protect  land  eatered  as  a  homestead  from  a  lien  created  thereon 
by  the  person  entering  it.  The  fact  that  the  act  provides  against 
alienation  by  the  claimant,  and  does  not  provide  against  mortgag- 
ing unless  alienation  includes  mortgaging,  indicates  that  It  was  not 
deemed  to  be  against  the  public  interest  that  the  claimant  should 
mortgage  his  homestead:  Fuller  v.  Hunt,  48  Iowa,  163.  In  this  case, 
the  mortgage  was  claimed  to  be  an  alienation  within  the  meaning  of 
the  statute  requiring  the  claimant,  in  making  final  proof,  to  show 
by  affidavit  that  he  has  not  alienated  the  land.  "But,"  said  Adams, 
J.,  "we  think  this  is  not  so.  The  giving  of  a  mortgage  may  result  in 
alienation,  but  it  is  not  such  of  itself,  nor  can  it  be  said  that  the 
mortgage  is  given  with  such  purpose.  Land  is  often  mortgaged  with 
the  view  of  obviating  the  necessity  of  alienation.  The  office  of  a 
mortgage  Is  simply  to  create  a  lien.  Under  our  statute,  the  legal 
title  remains  in  the  mortgagor,  though  the  case  would  probably  not  l>e 
diCTerent  If  it  passed  to  the  mortjpagee.   A  conveyance  made  merely 
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to  create  a  lien  lacks  the  essential  element  of  alienation."  Even 
•where  the  land  mortgaged  Is  public  land,  at  the  date  of  the  mort- 
gage, but  which  Is  subsequently  located  as  a  homestead,  any  title 
subsequently  acquired  by  the  mortgagor  inures  to  the  benefit  of  the 
mortgagee,  and  the  mortgagor  la  estopped  from  denying  the  lien  of 
the  mortgage,  and  setting  up  the  title  afterward  voluntarily  acquired 
to  defeat  It:  Kirlialdle  v.  Larrabee,  31  Cal.  455;  S9  Am.  Dec.  205. 
Upon  the  principles  alxrre  announced,  a  settler  and  occupant  upon 
public  lands  settled  upon  and  occupied  as  a  townslte,  under  the  fed- 
eral towusite  act,  may  mortgage  the  same  while  the  title  still  remams 
in  the  United  States,  and  if  he  afterward  procures  the  title  the  mort- 
gage will  not  be  void:  Reasoner  v.  Markley,  25  Kan.  635,  638.  But 
an  Involuntary  Hen  cannot  attach  to  a  homestead  before  the  claim- 
ant Is  entitled  to  a  patent.  Hence,  one  who  has  furnished  materials 
for  a  house  built  upon  land  entered  as  a  homestead,  or  who  has 
placed  machinery  upon  land  which  the  purchaser  of  the  machinery 
has  ent^ed  as  a  homestead,  but  before  the  homestead  claimant  is 
entitled  to  a  patent,  cannot,  under  section  2296  of  the  United  States 
Revised  Statutes,  claim  a  lien  upon  the  laud  for  the  materials  fur- 
nished, or  to  secure  payment  for  the  machinery:  Kansas  Lumber  Co. 
y.  Jonee,  82  Kan.  195;  Paige  v.  Peters,  70  Wis.  178;  5  Am.  St  Rep. 
156. 

STATE  COURTS— PRE-EilPTION  OP  PUBLIC  LANDS.— State 
courts  cannot  Interfere  with,  or  control,  the  officers  of  the  general 
government  In  the  disposal  of  public  lands,  and  have  no  Jurisdiction 
In  regard  to  the  pre-emption  of  such  lands,  unless  the  case  is  afttK't'ed 
With  fraud  or  trust:  Lewis  t.  Lewis,  9  Mo.  182;  48  Am.  Dec.  540. 


TouNG  V.  Simpson. 

[21  Colorado,  460.] 

ELECTIONS— COMPLIANCE  WITH  STATUTB.-Courta  will 
not  undertake  to  disfranchise  an  elector  by  rejecting  his  ballot, 
where  his  choice  can  be  gathered  from  It,  viewed  In  the  light  of  the 
circumstances  surrounding  the  election,  unless  the  statute  declares 
that  a  strict  compliance  with  Its  requirements  by  the  elector  Is  es- 
sential to  have  his  ballot  counted. 

ELRCTIONS-PARTICULAR  DESIGNATION  CONTROI^ 
CROSS  AFTER  PARTY  R.MBLEM.— If  a  voter,  under  a  statute  re- 
quiring an  elector,  who  desires  to  vote  for  all  the  nominees  of  a 
particular  party,  to  place  a  cross  oi)j)OBlte  tlie  emblem  of  such  party 
Id  the  appropriate  place,  but,  if  he  desires  to  vote  partly  for  the 
nominees  of  one  party  and  partly  for  those  of  another,  to  place  a 
cross  opposite  the  names  of  the  candidates  for  whom  he  elects  to 
rote,  particularizes  his  Intention,  after  putting  a  cross  opposite  a 
party  emblem,  by  placing  a  cross  opposite  the  names  of  certain  can- 
didates upon  the  ticket,  the  particular  designation  controls,  and  a 
candidate  opposite  whose  name  there  Is  no  mark  Is  not  entitled  to  the 
rote. 

ET.rV^IONS-fmOSiS  at  left  op  name  INSTEAD  OP 
TO  TUB  RIGHT.— Though  the  customary  and  better  practSc«  !•  to 
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put  a  cross  to  the  right  of  the  name  of  the  candidate  Intended  to  be 
voted  for,  yet,  if  the  statute  does  not  designate  whether  the  cross 
shall  be  placed  to  the  right  or  to  the  left  of  the  candidate's  name,  a 
ballot  marked  with  a  cross  to  the  left  and  before  the  candidate's 
name  should  be  counted. 

ELECTIONS  —  TEMPORARY  ABSENCE  —  DISQUADIFICIA- 
TJON.— An  elector's  mere  temporary  absence  from  his  precinct, 
caused  by  business  and  prolonged  by  sickness,  and  without  any  in- 
tention of  changing  his  residence,  does  not  disqualify  him  if  he  re- 
turns to  the  precinct  of  his  residence  in  time  to  vote. 

ELECTIONS  —  NONRBSIDENCE  —  ILLEGAL  BALLOT.— A 
ballot  cast  by  one  who  has  not  maintained  a  residence  for  the  length 
of  time  required  by  statute  is  illegal,  and  should  not  be  counted. 

ELEiCTIONS— DEFECTIVE  MARKING  OPPOSITE  PARTY 
EMBLEM.— Though  a  voter  designates  his  choice  by  placing  a  cross. 
not  in  the  space  prepared  for  that  purpose,  but  fifteen-sixteenths  of 
an  inch  to  the  right  of  the  square  opposite  the  emblem  of  the  party 
whose  candidates  he  wishes  to  vote  for,  the  ballot  should  be  counted, 
as  the  intent  of  the  voter  Is  clearly  manifest. 

Oontest  of  election.  The  appellant.  Young,  amd  the  appellee, 
Simpson,  were  oipposing  eandidates,  at  the  general  election  of 
1894,  for  the  office  of  county  commissioner  of  Logan  county. 
The  county  canvassing  board  found  that  Young  had  received 
four  hundred  and  seventy-seven,  and  Simpson  four  hundred  and 
seventy-six.  The  former  was  declaxed  elected.  Simpson  then 
instituted  this  contest,  averring  that  in  a  certain  precinct  the 
judg^  had  failed  to  count  for  him  two  votes  which  were  cast  for 
him.  Young's  answer  admitted  that  the  two  haJlots  mentioned 
were  cast  for  Simpsooi,  and  should  have  been  counted  for  him. 
Young,  however,  filed  a  counter  statement  setting  up  several 
groumds  of  contest.  This  new  matter  was  denied  by  the  replica- 
tion. A  trial  was  had  before  the  county  judge  and  there  was  a 
finding  that  Simpson  had  received  four  hundred  and  seventy- 
seven  votes,  and  Young,  four  hundred  and  seventy-six.  Simpson, 
therefore,  had  judgment,  and  Young  appealed,  the  review  being 
had  SB  upon  a  writ  of  error. 

S.  A.  Burke  and  W.  L.  Hays,  for  the  appellanit. 

W.  E.  Crissman  and  H.  D.  Hinkley,  for  the  appellee. 

*®*  HAYT,  C.  J.  The  principal  object  of  rules  of  procedure 
prescribed  by  statute  for  conducting  an  election  is  to  protect  the 
voter  in  his  constitutional  right  to  vote  in  secret,  to  prevent 
fraud  in  balloting,  and  secure  a  fair  count.  Such  rules  are  us- 
ually held  to  be  directory,  as  distinguished  from  mandatory,  and, 
unless  the  statute  declares  that  a  strict  compKance  is  essential 
in  order  to  have  the  ballot  counted,  the  courts  will  not  undertake 
to  disfranchise  any  voter  by  rejecting  his  ballot,  where  his  choice 
can  be  gathered  from  the  ballot  when  viewed  in  the  light  of  the 
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circumstanices  surrounding  the  election:  Kellogg  v.  Hickman,  12 
Col.  256;  Allen  v.  Glynn,  17  Col.  338;  31  Am.  St.  Rep.  304;  Peo- 
ple V.  District  Court,  18  Col.  26;  State  v.  Eufisell;  34  Neb.  116; 
33  Am.  St.  Rep.  625;  Paine  on  Electious,  sec.  498. 

Our  statute  declares,  in  section  29,  that  "if  a  voter  marks  in 
ink  more  names  than  there  are  persons  to  be  elected  to  an  ofl&ce, 
or  if,  for  any  reason,  it  is  impossihle  to  determine  the  choice  of 
any  voter  for  any  office  to  be  filled,  his  ballot  shall  not  be  counted 
for  such  office."  Ergo,  if  the  choice  of  the  voter  can  be  deter- 
mined, the  vote  must  be  counted.  In  the  light  of  these  general 
principles  and  the  statute,  it  is  not  difficult  to  dispose  of  the-  as- 
signments of  error  in  this  case. 

The  first  of  these  brings  up  for  review  the  refusal  of  the 
county  court  to  count  for  plaintiff  in  error.  Young,  a  certain  bal- 
lot cast  in  precinct  No.  6,  marked  exhibit  "C."  On  this  ballot 
the  cross  appears  opposite  the  emblem  of  the  People's  party. 
Similar  crosses  are  also  to  be  found  in  the  appropriate  columns 
opposite  the  names  of  each  individual  candidate  of  the  People's 
party,  except  that  the  ballot  is  not  so  marked  opposite  the  name 
of  the  plaintiff  in  error.  Young,  nor  opposite  the  names  of  the 
candidates  for  precinct  officers. 

The  statute  provides  that  when  any  elector  desires  to  vote  for 
all  the  nominees  of  a  particular  party,  he  may  do  so  by  placing 
a  cross  opposite  the  emblem  of  such  party  ia  the  appropriate 
space,  but  \\'hen  any  elector  desires  to  vote  a  mixed  ^*^  ticket, 
partly  for  the  candidates  of  one  party  and  partly  for  those  of 
another,  he  should  place  a  cross  opposite  the  names  of  the  can- 
didates for  whom  he  elects  to  vote.  In  this  particular  instance, 
it  will  be  noticed  that  the  voter  has  attempted  to  adopt  both 
methods.  He  has  placed  a  cross  opposite  the  emblem  of  the  Peo- 
ple's party  and  also  one  opposite  the  names  of  all  the  individual 
candidates  of  such  party,  except  those  mentioned.  If  the  voter 
had  only  placed  a  cross  in  the  appropriate  space  opposite  the 
emblem  of  his  party,  this,  under  the  statute,  would  have  shown 
conclusively  an  intention  to  vote  for  all  the  candidates  of  such 
party;  but  haring  undertaken  to  particularize  by  putting  a  cross 
opposite  the  names  of  certain  candidates  upon  the  ticket,  by  a 
familiar  principle  of  the  law  the  particular  designation  of  the 
candidates  for  whom  the  voter  intended  to  vote  must  be  held  to 
control  the  general  designation.  Consequently,  the  county 
judge  correctly  decided  that  plaintiff  in  error.  Young,  was  not 
entitled  to  this  vote. 

The  aeoond  assignment  of  error  has  reference  to  ballot  m&rked 
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exhibit  "G."  Upon  this  ballot  there  is  no  mark  opposite  any 
emblem,  but  the  ballot  is  marked  with  a  cross  within  the  mar- 
gin of  the  line  to  the  left,  and  immediately  before  the  names. 
The  statute  does  not  designate  where  the  cross  shaJ.1  be  placed — 
•whether  to  the  right  or  to  the  left  of  the  candidate's  name.  It 
only  provides  that  the  voter  shall  prepare  his  ballot  by  placing 
a  cross  opposite  the  name  of  each  candidate  of  his  choice.  Un- 
doubtedly, the  more  appropriate  place  on  the  form  before  us  is 
to  the  right  of  the  names  of  the  candidates,  and  this  is  the  cus- 
tomary and  usual  practice  in  such  cases.  We  think,  however, 
that  the  intention  of  the  voter  to  vote  for  the  candidate  of  the 
People's  party  is  clearly  manifest  by  the  marks  upon  his  ticket, 
and  it  was  error  for  the  county  judge  to  reject  ballot  marked 
exhibit  "G." 

The  third  and  fourth  assignments  of  error  relate  to  the  re- 
ception and  counting  of  the  ballots  of  N.  T.  Fisk  and  his  wife. 
These  ballots  were  cast  in  precinct  No.  3  of  Logan  ****  county. 
From  the  evidence  introduced,  it  appears  that  the  Fisks,  hus- 
band and  wife,  resided  on  their  homestead  near  Uiff,  in  pre^ 
dnct  No.  6;  that  they  had  resided  within  the  county  and  pre- 
cinct prior  to  October  27,  1894,  more  than  the  time  required  to 
qualify  voters  under  the  statute.  On  that  day,  they  made  final 
proof  of  their  homestead  entry,  going  to  the  United  States  land- 
office  at  Sterling  for  that  purpose,  not  wishing,  however,  to 
change  their  residence  by  so  doing,  but  intending  to  return  to 
their  homestead  in  a  few  days  and  remain  thereon  until  after 
the  election.  They  were,  however,  detained  in  Sterling  by  sick- 
ness, but  returned  in  time  to  vote  in  the  precinct  in  which  their 
homestead  was  situated.  Their  right  to  vote  in  such  precinct, 
we  think,  is  clear. 

This  disposes  of  all  the  assignments  of  error  that  have  been 
argued  by  plaintiff  in  error.  There  are,  however,  two  assign- 
ments of  cross-error  on  the  part  of  defendant  in  error  which 
will  be  briefly  considered. 

The  first  relates  to  the  action  of  the  trial  judge  in  rejecting  as 
illegal  the  ballot  of  one  E.  E.  Beeman,  and  in  deducting  this 
vote  from  the  number  cast  for  John  H.  Simpson.  There  is  no 
error  in  this  ruling.  The  vote  shows  conclusively  that  Beeman 
had  not  maintained  a  residence  in  Logan  county  for  a  sufficient 
length  of  time  to  become  a  legal  voter  under  the  statute. 

The  second  assignment  of  cross-error  has  reference  to  the  ac- 
tion of  the  trial  court  in  counting  the  ballot  marked  exhibit 
**r.**    On  this  ballot  the  voter  has  designated  hia  choice  by 
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placing  a  cross  not  in  the  space  prepared  far  that  purpose,  but 
fifteen-sixteenths  of  an  inch  to  the  right  of  the  square  opposite 
the  cottage  home,  the  emblem  of  the  People's  party.  We  think 
the  intent  of  the  voter  is  clearly  manifest  from  the  manner  in 
which  this  ticket  is  marked,  and  that  the  county  court  in  count- 
ing this  ballot  committed  no  error. 

The  only  error  intervening  at  the  trial  was  in  rejecting  the  bal- 
lot marked  exhibit  "G,"  hereinbefore  discussed.  This  ballot 
should  have  been  counted  for  defendant  in  error,  ****  thereby 
increasing  his  total  vote  by  one,  making  the  result  four  hun- 
dred and  seventy-seven  instead  of  four  hundred  and  seventy-six. 
Correcting  this  error,  and  we  find  that  neither  candidate  re- 
ceived a  majority  of  the  legal  ballots  cast.  There  being  a  tie 
vote,  the  right  to  the  office  must  be  settled  in  the  manner  pro- 
vided by  statute. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded. 


ELECTIONS.— If  a  statute,  expressly  or  by  fair  Implication,  de- 
clares any  act  to  be  e^euiial  to  a  valid  election,  or  that  an  act 
shall  be  performed  In  a  given  manner,  and  no  other,  such  provisions 
are  mandatory,  but  if  the  statute  fdmply  provides  that  certain  acts  or 
things  shall  be  done  within  a  particular  time,  or  In  a  i>articular  man- 
ner, and  does  not  declare  that  their  performance  Is  essential  to  the 
validity  of  the  election,  they  will  be  regarded  as  mandatory  If  they 
do,  and  directory  If  they  do  not,  affect  the  actual  merits  of  the  elec- 
tion: Note  to  State  v.  Gay,  50  Am,  St.  Rep.  395.  The  statute  relat- 
ing to  the  place  of  making  the  cross  or  stamping  the  ballot  Is  man- 
datory, and  the  ballot  Is  Invalid  unless  so  marked:  See  monographic 
note  to  Taylor  v.  Bleakley.  49  Am.  St.  Rep.  241.  on  distinguishing 
marks  which  Invalidate  ballots  under  the  .Australian  ballot  law.  If 
a  voter  stamps  the  square  opposite  the  party  emblem  he  must  not 
stamp  elsewhere  on  the  ballot.  If  he  does,  the  ballot  is  Invalid  as 
having  a  distinguishing  mark:  Note  to  Taylor  v.  Bleakley.  49  Am.  St. 
Rep.  244.  If  the  statute  does  not  require  that  the  cross  shall  be  In 
any  particular  place,  the  voter's  Intention  should  be  given  effect  if 
H  can  be  gathered  from  his  ballot  having  due  regard  for  the  require- 
ment of  seorery:  Note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  242. 
But  even  where  the  statute  requires  the  cross  to  be  placed  In  a  space 
deslirnated  for  that  purpose,  it  has  been  held,  under  statutes  requir- 
ing the  court  to  give  effect  to  the  voter's  Intention,  that  a  ballot  with 
a  cross  outside  of  the  square  designated,  but  opi>oslte  the  name  of  a 
candidate,  should  be  counted  according  to  such  manifest  Intention: 
Note  to  Taylor  v.  Bleakley.  49  Am.  St.  Rep.  241.  Temporary  ab- 
sence on  business  or  pleasure  doea  not  disqualify  a  voter  on  the 
(TTonnd  of  change  of  domicile:  Note  to  Boyer  v.  Teague.  10  .\m.  St. 
Rep.  M7:  monographic  note  to  Berry  r.  Wllcoz,  48  Am.  St  Rep.  715, 
OD  resldenoib 


6ept.  1895.]  Spangler  v.  Green.  259 


Spangler  V,  Green. 

[21  Colorado,  £05.] 

MECHANIC'S  LIEN— ESTATE  INVOLVED.— A  proceeding  to 
•enforce  a  mechanic's  lien  does  not  inyolve  a  freeliold. 

COURTS— JURISDICTION  OF  SUPREME  COURT.— Under  a 
statute  providing  that  no  appeal  to  the  supreme  court  shall  lie,  with 
certain  exceptions,  to  review  the  final  judgment  of  any  inferior 
■court,  unless  it  exceeds  two  thousand  five  hundred  dollars,  exclusive 
of  costs,  the  jurisdiction  of  that  court  does  not  attach,  on  the  ground 
of  the  amount  involved,  where  neither  of  several  judgments,  as  in 
a  proceeding  to  enforce  a  mechanic's  lien,  amounts  to  two  thousand 
five  hundred  dollare,  although  their  aggregate  amount  may  exceed 
that  sum. 

CONSTITUTIONAL  LAW— IMPAIRING  OBLIGATION  OP 
CONTRACTS— RETROSPECTIVE  STATUTES.— While  there  can 
be  no  vested  rights  in  mere  remedies,  if  substantial  rights  them- 
selves are  infringed  by  an  amendatory  statute,  it  violates  the  consti- 
tutional provisions,  both  state  and  federal,  which  prohibit  all  laws 
impairing  the  obligation  of  contracts,  and  laws  retrospective  in  their 
operation. 

MECHANIC'S  LIEN— CHANGE  IN  LAW— WHAT  GOV- 
EiRNS.- If  the  rights  of  parties  to  a  building  contract  have  acci'ued 
under  an  agreement  made  before  the  passage  of  amendments  to  the 
mechanic's  lien  law,  which  amendments  materially  impair  the  con- 
tract rights  of  the  parties,  the  law  in  force  when  such  rights  accrue, 
and  not  the  amendments,  must  govern. 

COURTS— JURISDICTION— SUPREME  COURT.— Jurisdiction 
of  a  cause  uiion  one  ground  attaches  for  all.  Hence,  if  a  case  re- 
quires the  construction  of  constitutional  provisions,  either  state  or 
federal,  the  supreme  court  has  jurisdiction,  on  appeal,  to  review  all 
matters  necessary  to  a  complete  determination  of  the  cause,  though 
the  amount  involved  is  less  than  that  prescribed  by  statute. 

APPEAL^SUFFICIENCY  OF  BILL  OF  EXCEPTIONS.— 
Though  a  bill  of  exceptions,  containing  testimony,  does  not  have  an 
expi^ess  statement  that  all  the  evidence  has  been  certified,  it  Is  suffi- 
cient if,  after  each  party's  testimony,  there  is  the  expression  that 
such  party  "here  rested  his  testimony,"  as  this  is  equivalent  to  an 
express  statement  that  the  evidence  contained  in  the  bill  Is  all  that 
was  Introduced  at  the  trial. 

Actions  to  recover  judgments  and  to  have  them  estahlished 
as  liens  under  the  mechanics'  lien  law.  There  were  two  actions. 
One  was  brought  by  the  appellees.  Green  and  Fisher,  partners 
doing  business  under  the  firm  name  of  the  Chicago  Lumber 
Company.  The  other  was  commenced  by  Ackroyd  and  Brin- 
dle,  partners  doing  business  under  the  firm  name  of  E.  Ackroyd 
&  Co.  These  actions  were  brought  against  Woodbury  and  Page, 
partners  doing  business  under  the  firm  name  of  Woodbury  & 
Co.,  principal  contractors,  and  against  the  appellant,  Jane  T. 
Spangler,  as  owner,  to  recover  judgments  against  Woodbury  & 
{^0.,  which  the  plaintiffs  sought  to  have  established  as  liens  upon 
Mrs.  Spangler's  property  for  materials  furnished  and  labor  per- 
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formed  by  the  appellees,  respectively,  as  subcontractors,  under 
contracta  entered  into  by  them  with  Woodbury  &  Co.  for  the 
construction  of  a  dwelling-house  and  bam  which  Woodbury  & 
Co.  had  contracted  to  build  for  the  appellant.  It  appeared  from 
the  complaints  that  tlie  contract  between  the  principal  contract- 
ors and  owner,  as  well  as  tlie  subcontracts,  were  entered  into  and 
the  performance  thereof  begun  prior  to  the  passage  of  the 
amendments  of  1889  to  the  mechanics'  lien  act  of  1883,  but 
that  these  contracts  were  not  fully  performed  until  after  such 
amendments  went  into  effect.  There  was  no  allegation,  in 
either  complaint,  that,  at  the  time  of  the  filing  of  the  notices 
of  lien,  there  was  anything  due  from  Mrs.  Spangler  to  Wood- 
bury &  Co.  upon  the  contract  between  them.  Mrs.  Spangler's 
demurrer  to  each  complaint  was  overruled,  and  she  answered 
that  she  had,  before  the  filing  of  the  lien  statements,  paid  to 
Woodbury  &  Co.,  with  the  exception  of  a  small  balance,  the  full 
contract  price  for  oonstructing  the  buildings.  This  balance  was 
twelve  hundred  and  fifty  dollars  and  seven  cents,  which  Mrs. 
Spangler  tendered  and  paid  into  court,  before  trial,  to  be  applied 
upon  such  demands  as  the  court  might  direct.  The  two  ac- 
tions were  consolidated  and  judgment  went  against  Woodbury 
&  Co.,  in  favor  of  the  Chicago  Lumber  Company,  for  over  six 
thousand  dollars,  and  in  favor  of  Ackroyd  &  Co.,  for  over  one 
thousand  dollars.  The  Chicago  Lumber  Company  judgment 
■was  decreed  to  be  a  lien  upon  Mrs.  Spangler's  property  to  the 
extent  of  two  thousand  and  forty-seven  dollars  and  sixty-nine 
cents;  and  the  Ackroyd  &  Co's  judgment  was  decreed  to  be  a 
lien  upon  her  property  to  the  extent  of  nine  hundred  and  thirty- 
nine  dollars  and  forty-five  cents.  From  this  decree,  in  so  far 
as  liens  were  established  against  Mrs.  Spangler's  property,  she 
appealed. 

Sam  P.  Rose  and  S.  D.  Walling,  for  the  appellant. 

Benedict  &  Phelps  and  Williams  &  Whitford,  fox  the  appel- 
lees. 

•o^  CAMPBELL,  J.  The  objection  interposed  by  the  appel- 
lees to  the  juri«diction  of  this  court  to  entertain  the  appeal  must 
first  be  disposed  of  before  considering  the  assignaneats  of  error. 
Section  1,  page  118,  of  the  Session  I^ws  of  1891  provides  that 
no  appeal  to  the  supreme  court  shall  lie  to  review  the  final  judg- 
ment of  any  inferior  court  unless  the  judgment  exceeds  two 
thousand  five  hundred  dollars,  exclusive  of  costs;  provided,  this 
limitation  shall  not  apply  where  the  matter  in  controversy  r9- 
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lates  to  a  franchise  or  freehold,  or  where  a  constxuction  of  the 
«tate  or  federal  constitutioii  is  necessary  to  a  determination  of 
the  case. 

The  proceeding  to  enforce  a  mechanic's  lien  does  not  involve 
ti  freehold:  McOandless  v.  Green,  20  Col.  519.  To  warrant  the 
assumption  of  jurisdiction,  the  amount  of  the  judgment,  in  a 
oase  like  the  one  at  bar,  must  be  determined  ^^^  by  the  amount 
of  the  judgment  in  favor  of  each,  lien  claimant,  and  not  the  ag- 
gregate amount  of  the  several  judgments;  and  as  neither  of  the 
several  judgments  here  amounts  to  tvro  thousand  five  hundred 
dollars,  jurisdiction  on  this  ground  does  not  attach:  Keystone 
Min.  Co.  V.  Gallagher,  5  Col.  23;  Piper  v.  Jacobson,  98  111.  389; 
Farwrell  v.  Becker,  129  111.  261;  16  Am.  St  Rep.  267;  Aultman 
•etc.  Co.  V.  Weir,  134  111.  137;  Fourth  Nat.  Bank  v.  Stout,  113 
U.  S.  684. 

Evidently,  therefore,  the  only  gronnd,  if  any,  which  invokes 
the  jurisdi'ction  of  this  court  to  review  this  judgment  and  decree 
must  be  one  of  the  constitutional  questions  referred  to.  The 
appellant  claims  that  the  court  below  must  necessarily  have 
based  its  judgment  upon  the  construction  given  by  it  to  sec- 
tion 11  of  article  2  of  our  state  constitution,  prohibiting  all  laws 
impairing  the  obligation  of  contracts,  and  laws  retrospective  in 
their  operation,  and  section  10  of  article  1  of  the  federal  consti- 
tution, relating  to  the  same  matters;  or  rather  that  its  judgment 
•can  be  upheld  only  by  giving  to  the  amendments  of  1889  to  the 
anechanic's  lien  act  of  1883  a  retrospective  operation,  which  nec- 
essarily violates  the  constitutional  provisions  mentioned. 

After  a  careful  examination  of  the  record,  we  are  satisfied  that 
the  judgment  of  the  district  court  is  wrong,  and  for  its  only  sup- 
port must  rest  upon  the  ruling  made  to  the  effect  that  the  rights 
of  the  parties  to  this  controversy  are  to  be  measured  by  the 
amendments  of  1889. 

The  rights  of  the  appellees  in  this  case  accrued  under  con- 
tracts made  before  the  passage  of  these  amendments,  and  if  their 
contract  rights  were  materially  changed  to  their  injury  by  the 
later  law,  the  former,  and  not  the  later,  law  must  govern.  We 
are  not  unmindful  of  the  doctrine  that  in  mere  remedies  there 
can  be  no  vested  right;  but  where,  under  the  guise  of  giving  a 
new  or  difi'erent  remedy,  substtantial  rights  themselves  are  in- 
fringed, these  constitutional  provisions  are  violated. 

There  can  be  no  pretense  that  the  Chicago  Lumber  Company 
in  filing  its  lien  statement,  or  in  the  procedure  to  enforce  its 
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0O8  lien,  has  complied  with  the  law  of  1883;  and  while  Ackroyd 
&  Co.  evidently  supposed  that  their  rights  were  to  be  measured 
by  the  amendments  of  1889,  still  they  substantially  complied 
with  the  old  law  of  1883  in  the  proceedings  necessary  to  enforce 
their  claim.  It  needs  no  argument  to  show  that  the  amend- 
ments of  1889  materially  alfected  both  the  rights  of,  and  reme- 
dies against,  the  owner  of  a  building,  as  they  existed  under  the 
prior  act  of  1883.  A  mere  reading  of  these  different  provisions 
will  manifest  the  truth  of  this  statement.  The  later  provisions 
added  to  the  burden  of  the  owner;  took  from  him  certain  right* 
of  payment  to  the  contractor,  which,  under  the  prior  law,  he 
might  make  with  safety  to  himself,  before  a  subcontractor  claim- 
ing a  lien  had  filed  his  notice  of  his  intention  to  assert  the  same; 
and  attached  thereto  certain  penalties  from  which  he  was  there- 
tofore exempt,  by  preserving  to  the  subcontractor  his  lien,  al- 
though he  neglect  to  file  notice  within  the  time  fixed  by  stat- 
ute, excepting  from  said  lien  the  property  of  the  owner  only  to 
the  extent  of  such  payments,  if  any,  as  the  owner  has  made  to 
the  contractor  after  the  expiration  of  the  time  fixed  fior  the  sub- 
contractor to  file  his  lien  statement  or  notice. 

This  ruling  of  the  district  court,  and  the  entire  theory  upon 
which  it  proceeded,  were  fundamentally  wrong,  and  were  in  di- 
rect contravention  of  the  provisions  of  the  constitution  which 
forbid  retrospective  legislation  and  the  passage  of  laws  impair- 
ing the  obligation  of  contracts.  Necessarily,  therefore,  to  de- 
termine this  case  requires  us  to  construe  these  provisions  of  the 
constitution.  Having  jurisdiction  upon  this  ground,  the  same 
attaches  as  to  all  other  matters  necessary  to  a  complete  determi- 
nation of  the  cause:  Trimble  v.  People,  19  Col.  187;  41  Am.  St. 
Rep.  236. 

The  assignments  of  error,  in  the  main  common  to  the  two 
suits,  relied  upon  in  argument,  are: 

1.  That  the  plaintiffs  fail  to  aver  in  their  complaint  that,  at 
the  time  of  filing  their  notice  of  intention  to  claim  a  lien,  there 
•was  something  due  from  the  owner  to  the  principal  contractor, 
which  averment  is  said  to  be  necessary  in  such  an  action. 

•**•  Conceding  this  contention  to  be  good,  we  think  the  ab- 
sence from  the  complaint  of  an  averment  to  this  effect  was  not 
prejudicial  to  the  appellant  for  the  reason  that  the  error,  if  any, 
was  cured  by  her  answering  to  the  complaint  after  the  demurrer 
was  overruled,  and  by  the  admission  therein,  as  well  as  in  open 
court,  that  at  such  time  there  was  something  due  from  her  to 
the  principal  contractors  on  the  building  contract.    This  sufH- 
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ciently  disposes  of  the  objection  urged  to  the  insufficiency  of  the 
complaint  in  this  respect. 

2.  The  principal  objection  raised  by  the  appellant  is  as  to  the 
ruling  by  the  trial  court  that  the  law  of  1889,  and  not  that  of 
1883,  was  applicable  to  this  controversy.  In  so  doing,  it  must 
be  apparent  that  the  constitutional  right  of  appellant  to  have 
her  contract  enforced  under  the  law  in  existence  at  the  time  the 
contract  was  made,  and  not  the  law  in  effect  when  suit  was 
brouglit,  was  infringed.  The  ruling  directly  was,  that  the  law, 
as  to  the  conditions  giving  the  right  to  the  lien,  in  force  when 
the  suit  to  establish  the  lien  was  filed — and  not  the  law  in  effect 
when  the  contracts,  from  which  all  rights  and  remedies  spring, 
were  made — governs  the  case.  This  decision  must,  in  the  na- 
ture of  things,  be  founded  upon  the  constitutional  right  of 
the  legislature,  under  the  provisions  of  the  constitution  in- 
volved, to  pass  such  retrospective  acts.  This  point,  which 
is  decisive  of  the  controversy,  was  made  below  throughout  the 
trial,  was  decided  against  the  appellant,  has  been  assigned  by  her 
as  error,  and  is  argued  by  her  counsel;  and  it  is  necessary  to  de- 
termine it  in  this  case. 

An  objection  interposed  by  the  appellees,  which,  if  resolved 
in  their  favor,  will,  it  is  contended,  require  an  affirmance  of  the 
judgment,  notwithstanding  we  have  determined  that  this  court 
has  jurisdiction  to  review  the  case,  is  that,  conceding,  for  the 
sake  of  argument,  that  the  court  erred  in  refusing  to  permit  the 
appellant,  when  the  offer  was  first  made  by  her,  to  introduce 
evidence  that  under  her  contract  vnth.  Woodbury  &  Co.  she  had 
paid  them  all  that  was  due  and  owing  by  her  except  about  twelve 
hundred  dollars  before  the  filing  of  ^^^  the  lien  statements  by 
the  appellees' — ^in  which  payment,  under  the  law  of  1883,  she 
would  be  protected  as  against  any  claim  of  appellees — ^yet  as  she 
claims  that  all  the  evidence  was  not  returned  in  the  bill  of  ex- 
ceptions, the  presumption  in  favor  of  the  findings  and  decree  is, 
that  at  some  other  time  during  the  trial  such  error  was  cured  by 
the  admission  of  proper  evidence  tending  to  negative  such  pay- 
ments, upon  which  the  findings  and  decision  of  the  court  were 
made;  or  that  the  appellant's  offer  was  subsequently  renewed  by 
her,  and  permission  given  by  the  court  to  prove  her  case,  with 
the  result  that  her  proof  thus  introduced  was  held  insufficient 
by  the  court  to  maintain  her  claim  of  payment. 

It  is  true  that  the  bill  of  exceptions  does  not  contain  an  ex- 
press statement  that  all  the  evidence  introduced  at  the  trial  has 
been  certified  up,  but,  at  the  close  of  the  evidence  offered  ia 
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behalf  of  the  Chicago  Lumber  Company,  the  statement  is  that 
"thereupon  said  Chicago  Lumber  Company  rested  its  testi- 
mony," and  at  the  close  of  Ackroyd  &  Co's  case  it  is,  "Ackroyd 
&  Co.  here  rested  their  testimony,"  and  at  the  close  of  appellant's 
case  the  statement  is,  "defendant  Jane  Spangler  here  closed  her 
testimony."  These  expressions  are  equivaleat  to  that  usually 
found  in  a  bill  of  exceptions  to  the  effect  that  all  of  the  testi- 
mony taken  was  preserved:  Ironwood  Store  Co.  y.  Harrison,  75 
^lich.  197;  Hitchcock  v.  Burgett,  38  Mich.  501. 

It  is  sufficiently  apparent,  therefore,  that  the  decree  of  the 
court,  in  so  far  as  it  relates  to  the  question,  and  to  the  time,  of 
payment  by  the  appellant  to  the  principal  contractor,  rests  upon 
an  entire  absence  of  the  offered  testimony  of  appellant  to  the 
effect  that  she  had  in  the  matter  of  payments  complied  with  the 
law  of  1883,  except,  as  she  herself  admitted,  as  to  the  sum  of 
about  twelve  hundred  dollars;  and  from  this  it  follows  that  this 
ruling  of  the  court  deprived  the  appellant  of  her  constitutional 
right  to  have  the  terms  of  her  contract  enforced  and  the  obliga- 
tions thereof  determined  by  the  law  as  it  was  when  the  contract 
was  made. 

***  The  decree  of  the  court  below,  resting  upon  an  erroneous 
theory,  is  reversed,  and  the  cause  remanded,  with  instructions 
for  further  proceedings  in  accordance  with  this  opinion. 

APPEAI^-COURTS— JURISDICTION.— If  the  amount  against 
each  defendant  is  separate  and  distinct,  tbe  two  amounts  cannot  be 
united  Ko  as  to  confer  Jurisdiction,  but  each  must  be  treate<l  as  a 
separate  suit;  and  If  the  amount  Involved  as  to  either  one  Is  not 
large  enough  to  confer  Jurisdiction,  the  appeal  must  fall  as  to  that 
one:  Farwell  v.  Becker,  129  111.  201;  10  Am.  St.  Rep.  207.  The  su- 
preme court  of  Virginia  has  Jurisdiction  of  an  appeal  by  several  par- 
ties If  the  amount  in  controversy  as  to  one  amounts  to  the  Jurisdic- 
tional amount  or  more,  althou'^h  the  amount  involved  as  to  tlie  others 
Is  below  such  amount,  provided  the  qupstlons  as  to  all  are  the  same, 
and  the  claims  have  been  consolidated  and  heard  together:  Craig  v. 
Willlnms.  90  Va.  500;  44  Am.  St.  Rep.  934.  Where  a  court  acquires 
lurlHdictlon  over  the  subject  matter  and  person,  it  becomes  its  right 
and  duty  to  dotormine  every  question  which  may  arise  In  the  cause 
without  interference  from  any  other  tribunal:  Barton  v.  Saunders, 
JO  Or.  Rl;  8  Am.  St.  Rep.  201.  In  an  order  or  proceeding  Involving 
the  construction  of  a  constitutional  provision,  the  supreme  court  has 
Jurisdiction  on  direct  appeal  from  the  trial  court:  Lester  v.  People, 
LW  111.  40R:  41  Am.  St,  Rep.  875.  and  note. 

CONRTITITTIONAL  LAW— RPrrROSPFX^TIVB  I^WS— CnANCB 
OF  REMEDY— IMPAIRING  OBLIGATION  OF  CONTRACT.— The 
legislature  may  change  the  formalities  of  legal  procedure,  but  it 
cannot  make  changes  so  as  to  Impair  the  enforcement  of  rights: 
Brown  t.  Buck,  75  Mich.  274;  13  Am.  St.  Rop.  4AS.  The  constitu- 
tional prohibition  nirnlnst  the  Imi^Irment  of  a  contract  secures  from 
attack,  not  merely  the  contract  Itself,  but  all  the  essential  Incidents 
which  render  It  valuable,  and  enable  Its  owner  to  enforce  It:  Phln- 
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ney  v.  Phlnney,  81  Me.  450;  10  Am.  St.  Rep.  266,  and  note.  A  stat- 
ute tending  to  Impair  the  obligation  of  a  contract  is  inoperative  as  lo 
contracts  existing  at  the  time  of  its  passage,  but  valid  and  operative 
as  to  future  contracts:  Burdick  v.  People,  149  111.  600;  41  Am.  St. 
Rep.  329;  note  to  Commissioners  v.  Rosche,  40  Am.  St  Rep.  659.  The 
obligation  of  a  contract  cannot  be  impaired  by  the  legislature, 
though  it  may  alter  the  remedy  to  enforce  it  at  will.  If  the  effect  of 
legislative  action  Is  to  Impa'r  the  obligation.  It  Is  void,  as  It  is  Imma- 
terial whether  such  result  is  accomplished  by  acting  on  the  remedy, 
or  directly  on  the  contract  Itself:  Beverly  v.  Barnltz,  65  Kan.  466;  49 
Am.  St.  Rep.  257. 

MECHANIC'S  LIEN— CHANGE  OF  LAW.— A  vested  right  to  a 
mechanic's  lien,  for  materials,  acquired  under  one  statute  Is  not  af- 
fected by  a  change  made  as  to  notice  by  a  subsequent  statute:  Kirk- 
wood  V.  Hoxie,  95  Mich.  62;  35  Am.  St.  Rep.  549.  But  a  statute  which 
operates  retrospectively  so  as  to  give  a  mechanic  a  lien  for  work 
already  done  is  constitutional,  as  this  only  affects  the  remedy:  Bol- 
ton T.  Johns,  6  Pa.  St.  145;  47  Am.  Dec.  404. 
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PROBATE  SALES,  WHEN  MAY  BE  ORDERED.— Real  estate 
of  a  deceased  person  vests  immediately  upon  his  death  In  his  heirs  or 
devisees,  and  oan  be  takeu  from  Lhem  only  to  satisfy  some  claim, 
existing  against  him  In  his  lifetime,  or  some  condition  arising  in 
the  settlement  of  his  estate  which  makes  a  sale  of  the  land  neces- 
sary or  advanitageous,  and  then  only  in  the  manner  pointed  out  by 
law. 

PROBATE  SALES-JURISDIOTION.— A  court  of  probate 
when  ordering  a  sale  of  the  real  estate  of  a  deceased  person,  is  ex- 
ercising a  special  statutory  power,  and  not  one  that  pertains  to  the 
ordinary  settlement  of  the  estate.  Such  power  must  be  strictly  fol- 
kywed  or  the  order  Is  void. 

PROBATE  SALES— JURISDICTION.  HOW  ACQUIRED.— An 
order  of  a  probate  court  directing  the  sale  of  iaud  of  a  deceased  per- 
son, and  the  administrator's  deed  given  pursuant  to  such  sale,  can 
be  valid  only  when  public  notice  of  the  application  to  soli  has  been 
given  to  all  parties  adversely  interested  in  the  estate.  The  burden 
of  proof  is  upon  the  person  claiming  under  tlie  administrator's  deed 
to  show  that  such  notice  was  given. 

JUDICIAL  PROCEEDINGS-NOTICE.— Before  the  rights  of 
a  person  can  be  determined  by  judicial  sentence,  he  must  have  no* 
tlce,  actual  or  constructive,  of  the  proceedings  against  him. 

Action  to  reoover  the  poesession  of  certain  real  estate  owned 
and  occupied  by  one  Palmer  up  to  ^e  time  of  his  death.  Both 
parties  claim  under  him,  the  defendants  by  adverse  possession, 
the  plaintiff  under  a  deed  given  by  the  administrator  of  Palmer. 
Thia  deed  waa  baaed  upon  an  order  of  sale  and  sale  made  by  the 
probate  court  on  an  oral  application  of  the  administrator  to  sell 
•aid  land  to  pay  the  debta  of  the  deceased.    No  public  notice  of 
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the  application  for  suoh  order  was  given.    Judgment  for  de- 
fendants, and  plaintiff  appealed. 

C.  F.  Thayer,  for  the  appellant. 

J.  H.  Potter,  for  the  appellees. 

*  ANDREWS,  C.  J.  The  only  substantial  question  presented 
by  this  appeal  is,  whether  or  not  the  deed  under  which  the 
plaintiff  claimed  was  valid  to  convey  the  real  estate  that  had  be- 
longed to  George  W.  Palmer  in  his  lifetime.  All  the  other  ques- 
tions in  the  case  are  included  in  this  one. 

**  *1t  is  a  general  principle,  that  the  party  who  sets  up  a  title 
must  furnish  the  evidence  necessary  to  support  it.  If  the  va- 
lidity of  a  deed  depends  on  an  act  in  pais,  the  party  claiming 
under  that  deed  is  as  much  bound  to  prove  the  performance  of 
the  act  as  he  would  be  bound  to  prove  any  matter  of  record  on 
which  its  validity  might  depend.  It  forms  a  part  of  his  title; 
it  is  a  link  in  the  chain  which  is  essential  to  its  continuity,  and 
Which  it  is  incumbent  on  him  to  preserve.  These  facts  should 
be  examined  by  him  before  he  became  a  purchaser,  and  the  evi- 
dence of  them  should  be  preserved  as  a  necessary  muniment  of 
title":  Williams  v.  Peyton,  4  Wheat.  79  (Marshall,  C.  J.);  Ran- 
som V.  Williams,  2  Wall.  313,  319;  Early  v.  Doe,  16  How.  610; 
Mason  v.  Pearson,  9  How.  248;  Thatcher  v.  Powell,  6  Wheat. 
119,  125;  Beekman  v.  Bigham,  5  N.  Y.  366;  Mutual  Ben.  Life 
Ins.  Co.  V.  Tisdale,  91  U.  S.  238;  Wharton  on  Evidence,  sees. 
176,  923. 

To  support  his  title  under  this  deed,  it  was  necessary  for  the 
plaintiff  to  show  that  the  said  administrator  had  a  valid  power 
to  sell  the  land  of  his  intestate,  and  that  such  power  had  been 
exercised  in  the  manner  required  by  law.  To  do  this,  he  put 
in  evidence  the  order  of  the  court  of  probate  and  the  other  evi- 
dence mentioned  in  the  finding. 

By  the  law  of  Connecticut,  as  by  the  common  law,  the  real  es- 
tate of  a  deceased  person  vests  at  once  in  his  heirs  or  legatees:  2 
Blackstone's  Commentaries,  201;  1  Swift's  Digest,  113.  George 
W.  Palmer  died  intestate,  and  whatever  real  estate  he  owned  at 
the  time  of  his  death  vested  immediately  in  his  heirs,  and  could 
be  taken  from  them  only  to  satisfy  some  claim  existing  against 
him  in  his  lifetime,  or  some  condition  arising  in  the  settlement 
of  his  estate  which  made  the  sale  of  land  necessary  or  advanta- 
geous, and  then  only  in  the  manner  pointed  out  by  law:  Shel- 
ton  V.  Hadlock,  62  Conn.  143;  Buel's  Appeal,  60  Oonn.  65-67. 

The  several  statutes  and  statutory  changes  according  to  which 
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the  conrts  of  probate  have  from  time  to  time  been  empowered  to 
authorize  the  sale  of  any  interest  which  a  deceased  person,  whose 
estate  was  being  settled,  had  in  such  "^  real  estate,  have  been 
very  recently  considered  by  this  court  in  Buel's  Appeal,  60  Conn. 
65.    We  have  no  occasion  to  repeat  that  examiuation. 

Originally,  courts  exercising  jurisdiction  over  the  settlement 
of  estates  of  deceased  persons  had  no  authority  whatever  over  the 
real  property  belonging  to  the  deceased.  In  later  times,  such 
courts  could,  by  the  authority  of  the  statutes,  order  the  sale  of  so 
much,  and  only  so  much,  of  the  land  of  the  deceased  as  was  nec- 
essary to  pay  any  excess  there  might  be  of  the  indebtedness  of 
the  deceased  over  the  value  of  the  personal  property.  This  was 
the  law  of  Connecticut  down  to  very  recent  times,  as  is  shown 
in  Buel's  Appeal,  60  Conn.  65.  But  under  the  latex  statutes, 
aa  well  as  under  all  former  ones,  a  court  of  probate,  when  order- 
ing a  sale  of  any  of  the  real  estate  of  a  deceased  person,  is  exercis- 
ing a  special  statutory  power.  It  is  a  power  not  regarded  as  one 
that  pertains  to  the  ordinary  settlement  of  the  estate.  In  all  such 
cases,  the  rule  is  that  the  authority  must  be  strictly  followed, 
otherwise  the  order  will  be  void:  "Wattles  v.  Hyde,  9  Conn.  10; 
Watson  v.  Watson,  10  Conn.  77;  Howard  v.  Lee,  25  Conn.  1;  65 
Am.  Dec.  650;  Atwater  v.  Barnes,  21  Conn.  237;  Parsons  ▼. 
Lyman,  32  Conn.  566,  571;  Potwine'a  Appeal,  31  Conn.  383; 
Thatcher  v.  Powell,  6  Wheat  127. 

The  evidence  offered  by  the  plaintiff  was  insufficient  to  sup- 
port the  deed.  Whenever  the  land  of  a  deceased  person  is  sold 
by  an  order  of  the  court  of  probate,  the  only  prudent  course  is, 
that  the  application  to  the  court  should  be  in  writing,  so  that 
the  facts  on  which  the  sale  of  the  land  was  sought,  and  on  which 
the  sale  was  authorized,  should  appear  distinctly  on  the  record. 
If  an  oral  application  could  ever  be  tolerated,  it  could  only  be 
in  a  case  when  the  record  itself  set  forth  the  facts  in  full.  In 
this  case  the  record  is  fatally  defective,  and  is  not  saved  by  the 
provisions  of  section  436  of  the  General  Statutes. 

But  there  is  a  much  stronger  reason.  The  statute  (Gen. 
Stats.,  sec.  600),  under  which  the  court  of  probate  acted,  requires 
that  there  should  be  a  hearing  after  a  public  notice,  before  any 
order  for  the  sale  of  any  land  of  a  deceased  person  can  be  made. 
In  this  case,  there  is  no  evidence  that  any  public  notice,  or  any 
notice  whatever,  of  the  application  to  sell,  was  given  *  to  the 
parties  interested  adversely  in  the  estate  sought  to  be  sold.  The 
order  of  sale  was  invalid  for  this  reason.  It  appears  that  among 
the  persons  so  adversely  interested  were  the  present  defendants; 
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as  also  were  the  heirs  of  George  W.  Palmer.  They  had  no  no- 
tice of  any  hearing,  nor  did  they  have  any  heajing  as  to  the  pro- 
posed sale.  As  to  them  tne  proceedings  before  the  court  of  pro- 
bate were  coram  non  judice  and  wholly  void.  It  is  a  principle 
of  natural  justice  of  universal  obligation,  that  before  the  right 
of  an  individual  caoi  be  bound  by  judicial  sentence,  he  shall  have 
notice,  either  actual  or  constructive,  of  the  proceedings  against 
him:  The  Mary,  9  Cranch,  126;  Bradstrect  v.  Neptune  Ins.  Co., 
3  Sum.  607. 

The  evidence  failed  to  show  that  the  said  administrator  had 
power  to  sell  the  land  de2cribed  in  the  deed. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

DESCENT  OF  REAL  ESTATE.— The  lands  of  an  Intestate  de- 
scend to  his  heirs  on  his  death,  and  may  be  sold  under  execution 
against  them,  subject,  however,  to  the  rights  of  the  administrator  In 
ease  they  are  needed  for  the  payment  of  debts:  Douglass  v.  Massle, 
16  Ohio,  271;  47  Am.  Dec.  375,  and  note.  Under  the  Texas  statute 
the  whole  estate  immediately  on  death  vests  at  once  in  the  heix^s 
subject  to  administration  only:  Ansley  v.  Baker,  14  Tex.  607;  65  Am. 
Dec.  136,  and  note. 

NOTICE  OF  JUDICIAL  PROCEEDINGS.— The  sentence  of  a 
court  without  hearing  the  party  or  giving  him  an  opportunity  to  be 
heard  is  not  a  judicial  determination  of  his  rights,  and  Is  not  enti- 
tled to  respect  in  any  other  tribunal:  Evans  v.  Johnson,  39  W.  Va. 
299;  45  Am.  St.  Rep.  912,  and  note;  Great  West  etc.  Min.  Co.  v.  Wood- 
mas  etc.  Min.  Co.,  12  Col.  46;  13  Am.  St.  Rep.  204. 

EXECUTORS  AND  ADMINISTRATORS— SALES— NOTICE.— 
An  order  of  publication  Is  necessary  to  give  a  probate  court  jurisdic- 
tion to  order  a  sale  of  land  for  the  payment  of  debts:  Cunningham 
v.  Anderson,  107  Mo.  371;  28  Am.  Sit.  Rep.  417,  and  note.  A  sale  of 
the  land  of  a  decedent  to  make  assets  for  the  payment  of  his  debts 
is  void  and  passes  no  title  as  against  his  heirs  or  devisees  not  made 
parties  In  some  sufficient  way  to  the  proceeding  In  which  the  order 
directing  such  sale  was  made:  Perry  v.  Adams,  98  N.  0.  167;  2  Am. 
St.  Rep.  S26.  and  note.  See,  also,  the  notes  to  Mitchell  v.  Bowen.  G5 
Am.  Dec.  760;  Haynes  v.  Meeks,  70  Am.  Dec.  710,  and  Schnell  v. 
Chicago,  87  Am.  Dec.  314. 

PROBATE  SALES.— In  exercising  its  jurisdiction  to  order  a  sale 
of  realty,  a  court  need  not  comply  literally  with  the  provisions  of 
the  statute,  a  substantial  compliance  being  enough:  Stuart  r.  Allen, 
16  Cal.  473;  76  Am.  Dec.  551,  and  note. 
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Fisher  v.  Fieldinq. 

[«7  COKMBCnCDT,  91 .  ] 

JUDGMENTS— FOREIGN— PLEADING.— In  an  action  npon  a 
foreign  Judgment,  the  plaiutiflf  need  not  specifically  allege  that  the 
foreign  conrt  had  Jurisdiction  of  the  action,  of  the  parties,  or  of  the 
eubject  matter,  nor  that  the  defendant  had  notice  of  its  pendency,  or 
was  summoned  to  appear,  or  tJiat  any  hearing  or  trial  was  had. 
These  facts  are  necessarily  Implied  in  the  averment  that  such  court 
"duly  adjudged"  against  defendant,  and  are  indispensable  conditions 
to  the  due  adjudication  of  that  court. 

JUDGMENTS— FOREIGN— DEFENSES.— In  an  action  upon  a 
foreign  Judgment,  It  is  no  defense  that  the  action  In  which  the  judg- 
ment was  recovered  was  brought  when  the  defendant  was  about  to 
leave  the  foreign  country,  for  the  purpose  of  embarrassing  and  Im- 
peding him,  and  to  prevent  his  having  a  fair  opportunity  to  defend 
the  suit,  unless  he  prolonged  his  stay  Indefinitely. 

JUDGMENTS— FOREIGN— CONCLUSIVENESS.  —  A  foreign 
Judgment  in  personam  for  a  money  demand,  not  procured  by  fraud, 
and  rendered  by  a  competent  court  of  England  against  a  citizen  of 
one  of  the  states  of  the  American  Union,  who  was  personally  served 
with  process  within  the  Jurisdiction  of  the  foreign  court.  Is  conclu- 
sive upon  the  merits  in  an  action  to  collect  the  Judgment  brought  in 
the  state  of  which  the  defendant  Is  a  citizen. 

EVIDENCE  OF  FORM  OF  FOREIGN  JUDICIAL  PROCBED- 
INGS.— The  law  and  practice  determining  the  form  of  Judicial  pro- 
ceedings in  a  foreign  court  may  always  be  shown  by  parol  or  other 
evidence. 

JUDGMENTS  —  PARTNERSHIP  DEMANDS— PLEADING.— 
Whenever  a  Judgment  on  a  partnership  demand  can  lawfully  be 
given  In  favor  of  the  partnership,  without  stating  the  names  of  the 
copartners,  It  Is,  In  effect,  a  Judgment  in  favor  of  such  copartners 
Individually,  and  may  properly  be  declared  on  as  such  in  any  ptro- 
ceedlng  subsequently  brought  to  enforce  It. 

Action  to  recover  on  a  foreign  judgment.  Plaintiffs  "were 
J.  B.  Clarke  and  J.  E.  H.  Brown  of  Birmingham,  England,  doing 
"businees  as  partners  under  the  firm  name  of  Fisher,  Brown  & 
Company,  and  under  such  name  they  recovered  the  judgment 
«ued  on  in  England  against  the  defendant,  then  and  at  the  time 
this  action  was  brought,  a  citizen  of  Connecticut.  The  com- 
plaint in  the  present  action  merely  alleged  that  on  April  3, 1889, 
at  Birmingham,  England,  the  high  court  of  justice,  queen's 
bench  division,  Birmingham  district  registry,  in  an  action  there- 
in pending  between  plaintiffs  and  defendant,  duly  adjudged 
that  defendant  should  pay  plaintiffs  the  sum  of  two  hundred 
and  ninety-three  pounds,  thirteen  shillings,  and  three  pence, 
damages,  and  four  pounds  and  fourteen  shillings  costs,  which, 
in  lawful  money  of  the  United  States,  is  fourteen  hundred  and 
fifty  dollars  and  four  cents,  and  that  defendant  has  not  paid 
said  sum  or  any  part  thereof.    Demurrer  to  the  complaint  wai 
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overruled,  and  demurrers  to  tlie  defenses  interposed  by  the  de- 
fendant were  sustained.  Judgment  for  plaintiffs,  and  defend- 
ant appealed. 

T.  H.  Hungerford  and  J.  H.  Kirkham,  for  the  appellant. 

H.  G.  Newton  and  L.  W.  Cleaveland,  for  the  appellees. 

102  BALDWIN,  J.  The  plaintiff's  complaint  was  drawn  in 
the  form  authorized  by  the  Practice  Book,  No.  169,  page  107,  in 
actions  on  a  foreign  judgment.  In  actions  on  a  domestic  judg- 
ment, the  authorized  forms  (Practice  Book,  Nos.  166,  167,  pp. 
106,  107)  state  the  fact,  but  not  the  manner,  of  ^^^  its  recov- 
ery; but,  in  declaring  on  the  judgment  of  a  foreign  court,  the 
approved  averment  is,  that  such  court,  "in  an  action  therein 
pending  between  the  plaintiffs  and  the  defendant,  duly  adjudged 
that  the  defendant  should  pay  to  the  plaintiffs"  the  sum  in  ques- 
tion. No  court  can  "duly"  adjudge  such  a  payment,  except 
in  an  action  conducted  in  due  course  of  law.  Due  course  or 
process  of  law,  with  respect  to  such  a  judicial  proceeding,  nec- 
essarily involves  reasonable  notice  to  the  defendant  of  the  in- 
stitution and  nature  of  the  action,  given  (unless  this  be  waived), 
if  he  be  a  nonresident,  by  personal  service  within  the  jurisdic- 
tion, and  a  fair  opportunity  to  be  heard  before  a  tribunal  of  com- 
petent jurisdiction.  So  much  is  due  to  every  person  from  whom 
another  seeks  to  recover  in  a  judicial  controversy  before  a  court 
of  justice:  Peunoyer  v.  Neff,  95  U.  S.  714,  733. 

In  the  case  of  a  domestic  judgment,  it  is  unnecessary  to  allege 
that  these  conditions  have  been  fulfilled,  because  our  law  re- 
quires it,  and  it  is  to  be  presumed  that  the  law  has  been  obeyed. 
In  respect  to  a  foreign  judgment,  nothing  can  safely  be  taken 
for  granted,  and  the  Practice  Book  has  therefore  provided  a  dif- 
ferent form  of  complaint. 

The  practice  act  was  designed  to  simplify  our  legal  procedure, 
and  to  abbreviate  pleadings  by  the  omission  of  all  unnecessary 
allegations.  The  demurrer  to  the  complaint,  on  the  ground  that 
it  did  not  allege  that  the  high  court  of  justice,  queen's  bench  di- 
vision, Birmingham  district  registry,  had  jurisdiction  of  the  ac- 
tion, or  of  the  parties,  or  of  the  subject  matter,  nor  that  the 
defendant  had  notice  of  its  pendency,  or  was  summoned  to  ap- 
pear, was  therefore  properly  overruled.  These  facts  were  the 
indispensable  conditions  of  a  due  adjudication  by  the  foreign 
court;  and  whatever  is  necessarily  implied  is  sufficiently  pleaded. 
Nor  was  it  cause  of  demurrer  that  the  complaint  did  not  state 
that  any  hearing  or  trial  was  had.    The  averment  as  to  a  due 
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adjudication  implied  that  there  was  a  fair  opportunity  for  a 
hearing;  and  the  defendant  could  not  complain  that  he  did  not 
avail  himself  of  it 

Three  special  defenses  were  pleaded,  and,  on  demurrer,  held 
insufficient. 

104  The  second  of  these  set  up  that  the  defendant  was  served 
with  the  process  in  the  English  action,  while  transiently  stop- 
ping at  a  hotel  in  Birmingha.m,  and  when  he  vras  about  to  take 
hifl  departure  for  home;  and  that  such  service  was  so  made  and 
timed  for  the  purpose  of  embarrassing  him,  and  obtaining  an 
unjust  and  unfair  advantage,  by  preventing  his  having  a  fair  op- 
portunity to  make  his  defense,  unless  he  prolonged  his  stay 
abroad  indefinitely. 

The  rights  of  sovereignty  extend  to  all  persons  and  things,  not 
excepted  by  some  special  privilege,  that  are  within  the  territory 
of  the  sovereign.  An  aUen  friend,  however  transient  his  pres- 
ence may  be,  is  entitled  to  a  temporary  protection,  and  owes  in 
return  a  temporary  allegiance:  Story  on  Conflict  of  Laws,  sees. 
18,  22,  541;  Carlisle  v.  United  States,  16  Wall.  147,  154. 

The  fact  that  the  defendant  was  a  foreigner,  making  but  a 
brief  stay  in  the  country,  and  on  the  point  of  leaving  it  for  his 
own,  did  not  deprive  the  courts  of  England  of  all  jurisdiction 
over  him.  The  Roman  maxim,  Actor  sequitur  forum  rei,  if  it 
has  any  force  in  English  or  American  jurisprudence,  operates  as 
a  permission,  rather  than  a  command.  A  man  Who  is  absent 
from  his  domicile  can  still  be  sued  there;  but  he  can  also  be  sued 
wherever  he  is  found,  if  personally  served  with  legal  process 
within  the  jurisdiction  where  the  plaintiff  seeks  his  remedy. 
The  action  must  be  brought,  indeed,  in  a  court  to  which  the  de- 
fendant is  subject,  and  subject  at  the  time  of  suit;  but,  unless 
pTC>tected  by  treaty  stipulation  or  official  prinlege,  he  is  subject 
to  every  court  within  reach  of  whose  process  he  may  enter.  The 
Roman  law  allowed  a  nonresident  to  be  sued  where  he  had  es- 
tablished a  temporary  scat  of  business,  and,  in  some  cases,  where 
he  had  simply  contracted  a  single  obligation:  Dig.  V,  1,  de  ju- 
diciis,  et  ubi  quisque  agere  vel  conveniri  debeat,  2,  19,  24.  The 
common  law,  so  far  as  concerns  the  enforcement  of  a  pecuniary 
liability,  goes  farther,  and  operates  alike  upon  every  private  in- 
dividual who  may  be  found,  however  transiently,  within  the  ter- 
ritory, where  it  is  in  force:  Wharton  on  Convict  of  Laws,  sec. 
663.  An  English  court  will  take  cognizance  of  an  action  on  a 
contract  ***  wherever  made  and  between  whatever  parties:  Hol- 
land on  Jurisprudcnoe,  5th  ed.,  349.    So  the  oourts  of  this  state 
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have  always  regarded  transitory  actions  as  following  the  person, 
and  entertained  them  against  foreigners  found  within  our  juris- 
diction, whetiher  brought  by  a  foreigner  or  a  citizen:  Place  v. 
Lyon,  Kirb.  404,  406;  Potter  v.  Allin,  2  Root,  63,  66,  67.  "Ter- 
ritorial jurisdiction  attaches  (with  special  exceptions)  upon  all 
persons  either  permanently  or  temporarily  resident  within  the 
ten'itory  while  tliey  are  -within  it;  but  it  does  not  follow  them 
after  they  have  withdrawn  from  it,  and  when  they  are  living  in 
another  independent  country":  Sirdar  Gurdyal  Singh  v.  Rajah 
of  Faridkote  (1894),  L.  R.  App.  Gas.  670,  683. 

The  several  states  of  the  United  States  are,  as  respects  tiheixr 
relations  to  each  other,  excepting  only  such  of  these  as  are  regu- 
lated by  the  constitution  of  the  United  States,  independent  and 
foreign  sovereignties:  Buckner  v.  Finley,  2  Pet.  586,  590;  Pen- 
noyer  v.  Neff,  95  U.  S.  714,  722.  The  effect  in  one  of  them  of 
a  suit  brought  or  judgment  rendered  in  another  is  precisely  the 
same  as  if  the  latter  were  a  foreign  country,  except  so  far  as  ar- 
ticle 4,  section  1,  of  the  constitution  of  the  United  States  may 
have  established  a  different  rule:  Hatch  v.  Spofford,  22  Conn. 
485,  498;  58  Am.  Dec.  433;  M'Elmoyle  v.  Cohen,  13  Pet.  312, 
324;  Thompson  v.  Whitman,  18  Wall.  457,  461.  Notwithstand- 
ing that  provision  of  the  constitution  and  the  statute  passed  to 
enforce  it  (U.  S.  Rev.  Stats.,  sec.  905),  the  jurisdiction  of  a  state 
court  whose  judgment  is  brought  in  question  in  anofther  state 
is  always  open  to  inquiry.  In  that  respect,  every  state  court  is 
to  be  regarded  as  a  foreign  court:  HaJl  v.  Lanning,  91  U.  S. 
160,  165;  Grover  etc.  Machine  Co.  v.  Radcliffe,  137  U.  S.  287, 
294,  298. 

The  courts  of  this  state  have  never  before  had  occasion  to  pass 
directly  upon  the  defenses  which  may  be  open  here  to  an  action 
upon  a  judgment  of  a  court  of  a  foreign  country,  but  they  have 
often  been  called  to  consider  the  effect  of  legal  proceedings  in- 
stituted in  one  of  the  United  States  against  a  citizen  of  an- 
other; and  the  right  to  secure  jurisdiction  over  a  nonresident, 
who  is  served  with  process  while  ^®®  transiently  in  the  state, 
has  been  uniformly  upheld:  Hart  v.  Granger,  1  Conn.  154,  165, 
173;  Wood  v.  Watkinson,  17  Conn.  500,  504;  44  Am.  Dec.  5»2; 
Hatch  V.  Spofford,  22  Conn.  485;  58  Am.  Dec.  433;  Bishop  v. 
Vose,  27  Conn.  1,  11,  12;  Duryee  v.  Hale,  31  Conn.  217,  223; 
Easterly  v.  Goodwin,  35  Conn.  273,  278;  O'Sullivan  v.  Overton, 
66  Conn.  102,  103. 

These  decisions  are  based  on  what  has  been  deesmed  an  ac- 
cepted principle  of  international    law,  applicable    between    the 
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states,  on  no  other  ground  than  that  they  are,  as  to  such  a  ques- 
tion, in  the  position  of  foreign  nations  to  each  other:  Grover  etc. 
Machine  Oo.  v.  Radcliffe,  137  U.  S.  287,  298;  Lazier  v.  Westcott, 
26  N.  Y.  146,  154;  82  Am.  Dec.  404. 

The  English  court  having,  then,  jurisdiction  of  the  parties, 
and  presumably  of  the  action,  and  the  subject  matter,  as  to  which 
no  question  has  been  made,  there  is  nothing  in  the  defense  now 
pleaded  that  the  suit  was  brought  as  it  was  and  when  it  was,  "for 
the  purpose  of  embarrassing  and  impeding  the  defendant,  and 
to  prevent  his  having  a  fair  opportunity  to  defend  said  suit  im- 
less  he  prolonged  his  stay  indefinitely  at  said  Birmingham,  and 
thereby  said  plaintiff  sought  to  obtain  an  unjust  and  unfair  ad- 
vantage over  said  defendant."  Where  there  is  a  legal  right  to 
do  a  certain  act,  the  motive  which  induces  the  exercise  of  the 
right  is  of  no  importance:  McCune  v.  Norwich  City  Gas.  Co.,  30 
Conn.  521,  524;  79  Am.  Dec.  278;  Oocum  Co.  v.  Sprague  llig. 
Co.,  34  Conn.  529,  540.  Nullus  videtur  dolo  facere,  qui  suo  jure 
atitur.  The  act  complained  of  having  been  fully  stated,  and  be- 
ing one  vpliich  the  law  permitted,  whatever  advantage  it  gave 
the  plaintiffs  could  be  neither  unjust  nor  unfair,  and  these  epi- 
thets are  therefore  of  no  effect:  Middletown  v.  Boston  etc.  R.  R. 
Co.,  53  Conn.  351,  359.  They  had  the  right  to  sue  the  defend- 
ant where  they  found  him,  or  at  his  domicile  in  Connecticut, 
and  in  the  choice  of  the  forum  were  free  to  consult  their  own 
convenience,  without  regard  to  any  loss  he  might  sustain  from 
"the  law's  delays":  Lovell  v.  Hammond  Co.,  66  Conn.  500,  512. 

The  demurrer  to  the  second  defense  also  admitted  that  the 
defendant,  when  served  with  the  process  of  the  foreign  court,  *®^ 
was  president  of  the  National  Wire  Mattress  Company,  a  Con- 
necticut corporation,  and  "was  in  nowise  indebted  to  the  plain- 
tiffs in  said  suit,  all  of  which  was  well  known  to  said  plaintiffs, 
but  any  claim  that  they  had  or  may  have  had  in  wfhioh  the  de- 
fendai^  was  in  any  way  interested  was  a  claim  against  said  Na- 
tional Wire  Mattress  Company,  all  which  was  well  known  to 
said  plaintiffs." 

By  this,  and  by  the  third  defense,  is  raised  the  question  as  to 
how  far  a  foreign  judgment  for  a  sum  of  money,  remdered  against 
on€  of  our  citizens  by  a  competent  tribunal,  acting  within  its 
jurisdiction,  should  be  held  conclusive  in  a  suit  brought  here 
for  its  collection. 

It  is  the  settled  rule  in  England,  that  in  an  action  instituted 
there  on  a  foreign  judgment,  rendered  by  a  court  of  competent 
jurisdiction,  the  proceedings  before  which  were  not    so    con- 
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ducted  as  to  be  clearly  oontraiy  to  natural  justice,  the  defendant 
oannot  be  allowed  to  go  into  the  merits  of  the  original  cause  of 
action,  which  were  tried  in  the  foreign  couri;,  unless  it  be  neces- 
eairy  in  order  to  support;  a  claim  that  the  judgment  was  procured 
by  fra-ud.  In  such  case,  the  meri'ts  may  be  retried,  not  to  show 
that  the  foreign  court  came  to  a  wrong  conclusion,  but  that  it 
was  fraudulently  misled  into  coming  to  a  wrong  conclusion.  If 
the  triers  are  convinced  that  th«e  foreign  judgment  should  have 
been  rendered,  on  the  merits,  the  other  way,  but  etill  do  not 
find  thait  there  was  fraud,  the  defense  fails:  Abouloff  v.  Oppen- 
heimer,  L.  R.  10  Q.  B.  Div.  295,  302;  Vadala  v.  Lawes,  L.  R. 
25  Q.  B.  Div.  310,  316,  319. 

Judge  Story,  in  his  work  on  the  Conflict  of  Laws,  concludes 
a  discussion  of  this  subject,  which  is  referred  to  in  terms  of  com- 
mendation by  this  court  in  Hatch  v.  Spofford,  22  Conn.  501,  58 
Am.  Dec.  433,  with  the  remark  that  the  principle  of  reciprocity 
may  not  improperly  be  applied,  and  foreign  judgments  treated 
as  conclusive  in  any  country,  if  rendered  in  another  where  like 
effect  ie  conceded  to  judgments  of  the  courts  of  the  former. 
*'This,"  he  observes,  "is  certainly  a  very  reasonable  rule;  and 
may,  perhaps,  hereafter  work  itself  firmly  ^®®  into  the  struc- 
ture of  international  jurisprudence":  Story  on  Conflict  of  Laws, 
sec.  618. 

"What  is  termed  the  comity  of  nations  is  the  formal  expres- 
sion and  ultimate  result  of  that  mutual  respect  accorded 
throughout  the  civilized  world  by  the  representatives  of  each 
sovereign  power  to  those  of  every  other,  in  considering  the  ef- 
fects of  their  official  acts.  Its  source  is  a  sentiment  of  recipro- 
cal regard,  founded  on  identity  of  position  and  similairity  of  in- 
stitutions. 

The  effect  to  be  given  to  a  foreign  judgment  in  personam,  for 
a  money  demand,  must  be  determined  either  by  the  comity  of 
naitions,  the  rule  of  absolute  reciprocity,  or  the  personal  obliga- 
tion resting  upon  the  defendant:  Hilton  v.  Guyot,  159  U.  S.  113. 

Whichever  test  may  he  adopted,  the  result  would  be  the  same 
where  the  question  arises  between  the  courts  of  England  and 
those  of  an  American  state  whioh  was  once  an  English  colony. 
They  are  engaged  in  administering  the  same  eystesm  of  jurispru- 
dence, and  are  bound  together  by  common  institutions  and 
modes  of  thought,  no  less  than  by  sharing  the  same  language 
and  the  same  history.  The  close  and  extensive  commercial  in- 
teipcourse  also  between  the  United  States  and  England,  and 
Across  the  long  Canadian  frontier,  makes  it  especially  important 
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that  the  many  controversies  to  which  it  must  give  rise  should 
be  promptly  brought  to  a  final  settlement  When  an  Ameri- 
can voluntarily  places  himself  on  English  soil,  he  comes  under 
a  local  end  temporary  allegiance  to  its  sovereign  which  make* 
it  his  duty  to  respect  any  summons  with  which  he  may  there  be 
served  to  appear  before  the  courts  of  the  country. 

The  process  served  upon  the  defendant  gave  him  full  notice 
of  the  character  and  items  of  the  plaintiffs'  claim.  He  wa* 
bound  either  to  enter  an  appearance  or  submit  to  the  conse- 
quences of  a  default.  He  put  himself  under  the  power  of  the 
court,  the  moment  he  entered  the  territory  which  was  subject 
to  its  authority.  Nor  did  he  put  himself  under  its  power,  sim- 
ply in  the  sense  that  it  could  issue  process  and  render  judgment 
against  him,  which  would  be  of  force  -within  *®®  the  limits  of 
that  territory.  To  that  extent  its  judgments  might  be  valid, 
though  rendered  without  any  personal  service,  upon  a  simple 
attachment  of  goods  or  by  publication.  But  they  would  be  mere 
expressions  of  the  will  of  the  sovereign,  and  impose  no  personal 
obligation  which  other  sovereigns  could  recognize  or  enforce: 
Bischoff  v.  Wethered,  9  Wall.  812.  Judgments  rendered 
against  a  foreigner  who  is  personally  served  when  personally 
present  stand  on  a  ground  wholly  different.  These  and  these 
only,  so  far  as  actions  for  money  damages  are  concerned,  are  en- 
titled to  full  respect  in  the  courts  of  other  countries,  by  tihe 
principles  of  international  law.  As  between  the  United  States 
and  Great  Britain,  it  m-ay  be  fairly  assumed  that  every  citizen  of 
either,  while  within  the  territory  of  the  other,  assents  to  the  ju- 
risdiction of  its  courts  of  justice  over  all  pecuniary  controversies 
to  which  he  may  be  duly  made  a  party  before  them. 

This  doctrine,  that  presence  confers  jurisdiction,  may  not  bo 
one  recognized  in  Roman  law  or  the  modem  civil  law:  Dig. 
XLII,  1,  de  re  judicata,  etc.,  53;  Story  on  Conflict  of  Laws,  seca. 
CI  1-6 17;  Wharton  on  Conflict  of  I^aws,  sec.  653;  Mourlon's  R6- 
p6titiona  Ecrites  sur  le  Code  Civil,  Tom.  III.,  sec.  1469.  The 
Romans  viewed  law  as  personal  rather  than  territorial  in  its  oper- 
ation. The  traveler  carried  with  him  the  shield  of  his  own 
law;  and  on  the  same  territory  there  might  be,  even  for  its  per- 
manent inhabitants,  two  systems  of  jurisprudence  of  equal  force, 
each  governing  a  different  race.  Such  principles  of  govern- 
ment find  no  place  in  the  common  law  of  England  and  of  Con- 
necticut With  us,  tihe  law  of  the  land  protects  all  who  stand 
upon  it,  and  whenever  a  right  has  been  violated,  gives  a  remedy, 
without  regard  to  the  nationality  of  the  offender. 
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In  our  opinion,  the  queeoi^s  bench  division  of  the  high  court 
of  justice  had  full  jurisdiction  to  decide  the  original  controversy 
between  the  parties  to  this  action.  The  defendant  accepted  the 
forum,  when  he  voluntarily  placed  himself  on  English  soil,  and 
•so  came  under  an  implied  obligation  to  respect  suich  legal  pro- 
cess as  might  be  served  upon  him  there,  to  the  extent  of  saitisfy- 
ing  any  resulting  judgment,  duly  rendered  ^^^  for  a  pecuniary 
•demand.  The  law  raises  this  obligation  because  the  in«terests  of 
human  society  require  it;  and  it  is  not  escaped  by  departing  from 
one  country  into  another,  except  so  far  as  a  judicial  sanction  may 
be  withheld  because  reciprocity  is  refused.  The  maxim.  Interest 
redpublicae  ut  sit  finis  litium,  is  not  restricted  in  its  application 
to  controversies  or  suits  originating  in  the  state  before  whose 
•courts  it  is  invoked.  It  does  not  rest  on  the  excellence  of  amy 
particular  system  of  jurisprudence.  It  governs  wherever  the  par- 
ties come,  in  the  last  resort,  before  a  court  constituted  under 
an  orderly  establishment  of  legal  procedure.  No  one  who  has 
been  or  could  have  been  heard  upon  a  disputed  claim,  in  a 
cause  to  which  he  was  duly  made  a  party,  pending  before  a  com- 
petent judicial  tribunal,  having  jurisdiction  over  him,  proceeding 
in  due  course  of  justice,  and  not  misled  by  the  fraud  of  the  other 
party,  should  be  allowed,  after  a  final  judgment  has  been  pro- 
nounced, to  renew  the  contest  in  another  country.  The  object 
•of  courts  is  hardly  less  to  put  an  end  to  controversies,  than  to  de- 
cide them  justly. 

The  defenses  in  question  do  not,  in  terms,  charge  the  plain- 
tiffs with  fraud.  The  averments  that  they  well  knew,  when  they 
brought  their  suit,  that  the  defendant  was  in  no  wise  indebted 
to  them,  and  that  the  only  claim  they  had  or  might  have,  in 
which  he  was  in  any  way  interested,  w€i3  one  against  the  cor- 
poration of  which  he  was  an  officer,  do  not,  standing  alone,  im- 
port that  they  attempted  to  impose  and  did  impose  upon  the 
•court.  Fraud  is  never  presumed.  The  claim  against  the  corpora- 
tion may  have  been  such  that  the  defendant  could  be  held  collat- 
erally liable  upon  it,  although  it  remained  the  debt  of  the  corpo- 
ration only.  It  may  have  been  contracted  by  him  in  behalf  of 
the  corporation,  but  without  its  authority.  It  may  have  arisen 
from  a  transaction  that  was  ultra  vires,  but  which  he  had  falsely 
Tepresented  to  be  within  its  powers. 

If  he  was  in  no  way  liable  to  the  pladntiffs,  the  place  to  show 
it  was  in  the  English  court.  A  state  of  facts  quite  similar  to 
that  here  alleged  was  set  up  and  established  by  proof,  in  one  of 
the  leading  cases  in  our  reports.    A  citizeu  oad  resident  of  Con- 
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necticut,  while  transiently  in  New  York,  was  ^**  served  with 
process  from  one  of  her  courts,  in  an  action  based  upon  a  con- 
tract made  by  the  plaintiff  with  a  Connecticut  corporation,  but 
«rhich,  in  his  declaration,  he  had,  as  the  defendant  ass^ed, 
**falsely  assumed"  to  have  been  made  by  the  latter  personally,  and 
on  his  own  personal  credit.  The  defendant  entered  noappearance, 
and  judgment  by  default  was  rendered  against  him,  for  the  sum 
demanded,  to  collect  which  suit  was  instituted  against  him  here. 
He  thereupon  brought  a  bill  in  equity  for  an  injunction,  and  in 
addition  to  what  has  been  already  stated,  alleged  and  proved  that 
the  plaintiff's  attorney  assured  him,  after  the  service  of  the  pro- 
cess, that  a  mistake  had  been  made  in  suing  him  individually 
instead  of  the  corporation,  and  thereupon  agreed  that  nothing 
further  should  be  done  in  relation  to  the  action,  without  previ- 
ous notice  to  him;  in  consequence  of  which  assurance  he  had 
omitted  to  enter  an  appearance.  The  injunction  was  granted 
on  this  last  ground;  but  that  founded  on  the  false  averments  in 
the  declaration  in  the  New  York  suit  was  rejected  as  untenable,, 
in  these  words:  "A  suit  was  commenced  in  New  York,  against 
the  present  plaintiff  by  virtue  of  which,  and  of  the  process  there- 
on, he  was  arrested,  and  such  proceedings  were  had  that  a  judg- 
ment for  about  six  hundred  dollars  was  obtained  against  him, 
on  a  cause  of  action  founded  wholly  on  a  contract,  with  which, 
personally,  he  had  nothing  to  do;  but  which  was  entered  into  by 
him,  as  the  agent  of  the  Norwich  Foundry  Company,  a  corpora- 
tion with  which  the  plaintiff  in  that  suit  had  had  previous  deal- 
ings, and  was  well  known  to  him  at  the  time  as  the  party  with 
whom  he  was  contracting.  If  this  was  all,  the  plaintiff  would  have 
no  remedy,  however  unjust  it  might  be,  to  compel  him  to  pay  that 
judgment  Still,  as  he  was  duly  served  with  process  in  that  suit, 
it  was  his  duty  to  make  defense  in  it;  and  an  injunction  ought 
not  to  be  granted  to  relieve  him  from  the  consequences  of  his 
own  neglect":  Pearce  v.  Olney,  20  Conn.  544,  555;  Embry  t. 
Palmer,  107  U.  S.  3,  12,  13. 

The  doctrine  of  Pearce  v.  Olney,  20  Conn.  644,  is  not  less  ap- 
plicable to  the  case  at  bar  because  the  judgment  in  question 
there  was  one  of  a  sister  state,  while  here  it  emanates  from  the 
court  *'*  of  a  foreign  country.  It  is  true  that  fraud  in  pro- 
curing it  is  no  flefenpc  at  law  to  an  action  on  a  judgment  of  the 
former  description:  Christmas  v.  Russell,  5  Wall.  290.  It  is, 
however,  an  equitable  bar  to  its  enforcement,  just  as  it  is  io 
case  of  a  domestic  judgment.  A  judgment  may  be  pood  at 
law,  and  yet  equity  may  deem  it  against  conscience  for  the  plain- 
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tiff  to  stand  upon  his  legal  rights.  In  such  a  case,  it  is  because 
the  judgment  is  good  at  law  that  equitable  relief  is  granted. 

In  Pearce  v.  Olney,  20  Conn.  544,  these  principles  governed 
the  decision.  An  injunction  was  granted  on  account  of  a  fraud 
as  to  a  matter  which  could  not  have  been  put  in  issue  in  the 
New  York  suit.  An  injunction  was  refused,  on  account  of  a 
fraud  as  to  a  matter  which  could  have  beem  put  in  issue  in  the 
New  York  suit.  In  the  case  at  bar,  by  the  force  of  the  practice 
act,  equitable  defenses  could  be  pleaded  by  way  of  answer,  but 
the  defendant  had  no  equity,  because  the  question  of  his  indebt- 
edness to  the  plaintiffs,  if  it  was  to  be  contested,  should  have 
been  put  in  issue  before  the  English  court:  Bank  of  Australasia 
V.  Nias,  16  Ad.  &  E.,  N.  S.,  735;  4  Eng.  L.  &  Eq.  252.       * 

Nor  did  the  case  of  Pearce  v.  Olney,  20  Conn.  544,  rest  on  any 
special  duty  of  a  citizen  of  one  of  the  United  States,  as  such,  to 
submit  himself  to  the  jurisdiction  of  a  court  of  another  state, 
before  which  he  may  be  duly  summoned.  The  conclusiveness 
of  a  judgment  rendered  in  one  state,  when  relied  on  in  another, 
is  in  no  manner  dependent  on  the  citizenship  of  the  parties  to 
it.  It  has  equal  weight  whether  they  are  Americans  or  foreign- 
ers. The  constitution  of  tbe  United  States  secures  to  the  citi- 
zens of  each  of  them  certain  privileges  and  immunities  as  re- 
spects every  other  state,  but  it  imposes  upon  them  no  particular 
duties  in  return.  It  places  the  citizen  of  one  state,  who  enters 
the  territory  of  another,  no  more  under  the  power  of  its  courts, 
than  if  he  were  an  alien  visitor:  See  Bonaparte  v.  Tax  Court, 
104  U.  S.  592,  595. 

It  follows  that  the  judgment  in  suit  was  conclusive  as  to  the 
merits  of  the  cause  of  action,  and  that  the  several  special  *^' 
defenses,  so  far  as  they  sought  a  retrial  of  them,  were  properly 
overruled.     The  defendant  had  already  had  his  day  in  court. 

The  present  action  was  brought  by  two  individuals,  described 
as  partners  doing  business  under  the  firm  name  of  Fisiher,  Brown 
&  Company,  and  the  English  judgment  was  alleged  in  the  com- 
plaint to  have  been  recovered  by  "the  plaintiffs,"  on  April  3, 
1889.  Upon  the  trial  of  the  issue  closed  upon  the  first  defense, 
they  offered  in  evidence  a  copy  of  the  record  in  the  English 
suit,  in  which  the  plaintiffs  were  named  throughout  simply  ag 
Fisher,  Brown  &  Company.  They  also  offered  at  the  same  time 
certain  depositions  tending  to  prove  that  the  plaintiffs  consti- 
tuted, during  the  whole  of  the  year  1889,  the  copartnership 
of  Fisher,  Brown  &  Company,  and  as  eudh  recovered  the  judg- 
ment in  question;   and  that,  by  the  laws  and  rules  of  court  in 
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England,  any  persons  claiming  as  copartners  could  sue  in  the 
name  of  the  firm  of  which  they  were  members  at  the  time  of  the 
accruing  of  the  cause  of  action.  The  defendant  objected  to  all 
this  evidence,  on  the  ground  that  the  record  offered  varied  from 
that  alleged,  and  did  not  show  whether  Fisher,  Brown  &  Com- 
pany was  a  corporation  or  copartnership,  or,  if  a  copartnership, 
that  the  plaintiffs  were  members  of  it,  and  could  not  be  helped 
out  by  parol;  and  also  claimed  that  the  depositions  did  not  show 
that  the  plaintiffs  were  members  of  such  a  firm  when  the  or- 
iginal cause  of  action  arose. 

The  court  committed  no  error  in  overruling  these  objections 
and  claims,  and  admitting  the  evidence.  The  law  and  practice 
determining  the  form  of  judicial  proceedings  in  a  foreign  court 
may  always  be  shown,  and  shown  by  parol.  The  testimony  that 
the  plaintiffs  were  the  members  of  a  firm  styled  Fisher,  Brown 
&  Company  throughout  1889,  and  as  such  recovered  the  judg- 
ment in  suit,  gave  an  intelligible  meaning  to  the  words  "Fisher, 
Brown  &  Company,"  as  used  in  the  record  of  the  high  court  of 
justice,  and  in  connection  with  it  tended  to  show  that  they  were 
also  copartners  when  the  cause  of  action  accrued;  for  else  they 
could  not  have  been  entitled  to  such  a  judgment,  under  the  rules 
governing  suits  by  copartners  in  the  copartnersliip  name.  Wher- 
ever a  judgment  **"*  on  a  partnership  demand  can  lawfully  be 
given  in  favor  of  the  copartnership,  without  stating  the  names 
of  the  copartners,  it  is,  in  effect,  a  judgment  in  favor  of  such 
copartners,  described  by  their  copartnership  name,  and  may 
properly  be  declared  on  as  such,  in  any  proceedings  subsequently 
brought  to  enforce  it.  This  is  merely  describing  it  according  to 
its  legal  effect. 

The  defendant  admitted  that  he  was  the  person  against  whom 
the  English  judgment  was  rendered,  but  put  the  plaintiffs  on 
proof  that  they  were  the  parties  by  whom  it  was  recovered.  Ex- 
trinsic evidence  of  this  was  therefore  required,  and  the  deposi- 
tions were  clearly  admissible  to  identify  particular  individuals 
as  those  to  whom  the  description  of  the  judgment  creditors  in 
the  record,  by  a  partnership  name,  properly  applied. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  AndrewB,  C.  J.,  Torrence,  and  Fenn,  JJ.,  con- 
curred. 

Mr.  Jnwttce  namornley  dlRsented  on  the  j?ronnrt  that  a  JudKinent 
rendered  In  a  foroljrn  eonntry,  thonjjh  reRulnrly  obtained.  Is  only 
prima  faele  erldence  of  debt,  and  that  the  d<>f<'ndant  therein  may 
Impeach  the  Juatlce  of  It  when  sued  thereon  in  his  own  country,  or 
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he  may  show  that  It  was  Irregularly  or  unduly  obtained.  The 
learned  judge  maintained  that  the  defense  set  up  by  the  defendant 
in  the  present  action,  that  he  was  served  with  process  in  the  for- 
eign action,  while  transiently  stopping  at  a  hotel  in  that  country, 
and,  when  he  was  about  to  take  his  departure  for  home,  that  such 
fiervice  -was  so  timed  and  made  for  the  purpose  of  embarassiug  him 
and  obtaining  an  unfair  and  unjust  advantage  by  preventing  his 
having  a  fair  opportunity  to  make  his  defense,  unless  he  prolonged 
his  stay  abroad  indefinitely;  and  that  the  cause  of  action  on  which 
the  notice  to  appear  in  court  was  based,  did  not  arise  In  such  foreign 
country  and  did  not  concern  any  conduct,  act,  or  contract  of  the 
defendant  done  or  entered  into  within  the  jurisdiction  of  the  courts 
of  that  country,  if  proved,  constituted  a  good  defense  to  the  present 
action,  that  the  foreign  judgment  was  not  conclusive,  and  that  evi- 
dence was  admissible  to  prove  the  defense  set  up. 

Judge  Hamersley  stated  his  conclusion  In  the  following  words:  "In 
the  present  case,  the  facts  alleged  In  the  second  defense  conclusively 
show  that  no  obligation  can  be  predicated  In  respect  to  the  judg- 
ment produced,  except  that  of  obedience  imposed  by  the  act  of  a  for- 
eign sovereign,  which  has  no  extraterritorial  force,  and  cannot  sup- 
port this  action;  that  the  facts  technically  established  by  the  judg- 
ment are  conclusive  only  for  the  purposes  of  the  action  in  which  it 
was  rendered,  and  within  the  limits  of  the  foreign  state;  that  the 
conditions  which  under  our  law  support  a  legal  obligation  between 
the  parties  arising  from  the  equities  of  the  case  and  the  ties  of 
natural  justice,  have  no  existence.  The  operation  of  the  principle 
of  res  judicata  upon  facts  actually  adjudicated,  and  the  equities  in- 
volved by  some  actual  participation  in  such  adjudication,  are  essen- 
tial to  the  quasi  contract  obligation  this  action  is  brought  to  enforce. 
These  conditions  are  negatived  by  the  allegations  of  the  second  de- 
fense. The  demurrer  to  that  defense  should  therefore  have  been 
overruled." 

JUDGMENTS,  FOREIGN— ACTION  ON— PLEADING  JURISDIC- 
TION.—A  complaint  on  a  foreign  judgment  need  not  allege  that  the 
court  that  rendered  it  had  juTisdietion  either  of  the  cause  or  the  par- 
ties. A  judgment  of  a  foreign  court  complete  and  regular  on  its  face 
Is  prima  facie  valid.  Gunn  v.  Peakes,  36  Minn.  177;  1  Am.  St.  Rep. 
€61,  and  note. 

JUDGMENTS-ACTIONS  ON  FOREIGN.— DEFENSES  AVAIL- 
ABLE IN.  See  the  note  to  Gunn  v.  Peakes,  1  Am.  St.  Rep.  663. 

JUDGMENTS— FOREIGN— CONCLUSIVENESS  OF.— A  foreign 
Judgment  is  conclusive  upon  the  merits,  and  can  be  impeached  only 
by  proving  that  the  court  rendering  it  did  not  have  jurisdiction  of 
the  subject  matter  of  the  action  or  of  the  person  of  the  defendant 
or  that  It  was  procured  by  fraud:  Dunstan  v.  Higgins,  138  N.  Y.  70: 
34  Am.  St.  Rep.  431,  and  note  with  the  ca-^tes  collected.  See,  also, 
the  extended  notes  to  Lazier  v.  Westcott,  82  Am.  Dec.  412-414,  and 
Messier  r.  Amery,  1  Am.  Dec.  324-326. 
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EXEMPTIONS-IMPLEMENTS  OP  TRADE.— A  photographic 
lens  used  by  a  photographer  in  his  business  is  an  implement  of  his 
trade,  and,  as  soch,  is  exempt  from  attachment  and  execution. 

L.  F.  Kobinson,  for  the  appellant. 

A.  Perkinfl,  for  the  appellees. 

•**  FENN,  J.  This  is  am  action  of  repleyin  to  recover  prop- 
erty attached.  The  only  question  necessary  for  us  to  decide 
upon  this  appeal  is,  whether  the  court  below  erred  in  holding 
such  property  was  not  exempt  from  atta<?hment  and  execution, 
under  that  clause  of  General  Statutes,  section  1164,  which  ex- 
empts "implements  of  the  debtor's  trade." 

The  property  in  question  is  a  photographic  lens.  It  belonged 
to  one  Peters,  for  whose  debt  it  was  attached.  He  was  a  photog- 
rapher, with  a  place  of  business  in  Hartford.  He  had  mort- 
gaged his  photographic  apparatus  and  materials,  including  this 
lens,  to  the  plaintiff.  This  mortgage  was  duly  recorded.  The 
plaintiff  never  had,  before  the  attachment,  the  possession  of  said 
lens,  nor  the  right  to  the  possession  of  it,  except  as  such  mort- 
gagee. Some  time  after  said  mortgage,  and  before  said  attach- 
ment, said  Peters  gave  up  his  place  of  businees  and  stored  his 
photographic  apparatus  at  his  residence  in  Hartford.  He  there 
fitted  up  a  room  in  his  bam  for  the  purpose,  and  continued  up 
to  the  time  of  the  attachment  to  take  photographs  for  friends 
and  neighbors  for  pay,  when  the  opportunity  offered.  A  lens 
similar  to  the  one  in  question  was  a  useful  and  necessary  imple- 
ment to  Peters  in  his  photographic  work. 

The  statute  in  question  is  ancient,  though  it  has  been  varied 
somewhat  from  time  to  time,  both  in  form  and  in  substance. 
Several  of  its  provisions  have  oome  before  this  court  for  con- 
sideration, and,  generally,  it  may  be  said,  that  in  the  ***  de- 
cisions a  liberal  construction  in  favor  of  the  debtor  has  been 
adopted.  A  single  reference  will  be  sufficient  to  illustrate  this, 
as  shown  In  cases  referring  to  other  clauses  than  the  one  now 
before  us. 

In  Hitchcock  v.  Holmes,  43  Conn.  528,  the  words,  household 
furniture  necessary  for  supporting  life,"  were  construed.  It 
was  said:  ''No  fixed  or  precise  definition  can  be  given  to  the 
word  '^necessary"  as  used  in  the  statute;  the  facts  in  each  case 
must  control  its  interpretation.    Of  course,  it  was  susceptible  of 
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being  confined  within  very  narrow  limits;  for  we  know,  as  a 
matter  of  fact,  that  many  families  exist,  althoug'h  they  are  en- 
abled to  use  very  few  of  the  articles  to  be  foimd  in  an  ordinary 
household,  and  these  in  their  rudest  forms.  But  a  proper  re- 
gard for  plain  legislative  intent  requires  us  to  use  it  in  a  broader, 
more  liberal,  and  more  humane  sense;  to  pass  beyond  what  is 
strictly  indispensable,  and  include  artioles  which  to  the  comimon 
understanding  suggest  ideas  of  comfort  and  convenience." 

The  cases  in  this  state  which  more  directly  relate  to  the  clause 
of  the  statute  now  in  question  are  Patten  v.  Smith,  4  Oonn. 
450;  10  Am.  Dec.  166;  Atwood  v.  De  Forest,  19  Conn.  513; 
Seeley  v.  Gwillim,  40  Conn.  106;  Enscoe  v.  Dunn,  44  Conn.  93; 
26  Am.  Eep.  430.  We  will  briefly  refer  to  each.  In  Patten  v. 
Smith,  4  Conn.  450,  10  Am.  Dec.  166,  the  question  was  as  to 
the  meaning  of  the  word  "tools,"  in  the  phrase  then  used  in 
the  statute,  "necessary  apparel,  bedding,  tools,  arms,  or  imple- 
ments of  his  household,  necessary  for  upholding  his  Hfe."  It 
was  held  that  an  apparatus  for  printing,  consisting  of  a  printing 
press,  cases,  types,  etc.,  might  be  tools  within  the  meaning  of 
that  statute.  The  court  said  that  printing  was  unquestionably 
a  mechanical  employment;  that  the  statute  concerned  the  publie 
good,  which  had  a  deep  interest  in  the  prosperity  of  mechanical 
employments,  and  should  be  construed  liberally;  that  in  relation 
to  the  natural  description  of  the  goods,  of  which  an  exemption 
is  demanded,  the  exposition  of  the  law  ought  to  be  liberal. 

In  Atwood  V.  De  Forest,  19  Conn,  513,  the  words  now  under 
consideration,  "implements  of  the  debtor's  trade,"  which  had 
been  inserted  into  the  statute  in  1821  and  have  since  continued 
****  there,  were  construed.  The  question  in  that  case  was 
whether  the  debtor  was  a  mechanic  or  a  manufacturer — whether 
the  articles  claimed  to  be  exempt  were  tools  or  machinery.  The 
work  carried  on  was  that  of  making  spectacles.  It  was  held 
that  the  articles  employed  were  not  exempt;  not  because  spec- 
tacle making  was  not  mechanical,  not  a  trade,  but  because  the 
faots  showed  the  parties  were  manufacturers,  and  "that  they 
were  not  spectacle  makers  within  the  meaning  of  the  statute." 
The  court,  in  defining  trade,  said:  "By  the  word  'trade,'  as  used 
in  this  statute,  we  suppose  is  meant  the  business  of  a  mechanic, 
strictly  speaking;  as  the  business  of  a  carpenter,  blacksmith, 
silversmith,  printer,  or  the  like;  and  that  it  was  not  intended  to 
inckide  the  business  of  a  manufacturer,  any  more  than  it  was  in- 
tended to  extend  to  the  business  of  a  merchant  or  farmer."  It 
is  evident  that  the  court  did  not  intend,  by  the  use  of  such  Ian- 


284  Davidson  v.  Hannon.  [Conn, 

guage  as  we  have  quoted — especially  -when  used  for  the  purpose 
and  in  the  connection  in  wiiich  it  appears — to  give  a  atrict  or  nar- 
row meaning  to  the  word  "mechanic,"  "but  only  to  show  that 
distinction  to  which  we  have  referred  and  upon  which  the  de- 
cision rests.  Concerning  this,  the  court  adds:  "If  it  be  said  that 
the  distinction  between  a  mechaaic  and  a  maimfacturer  is  not 
SB  precise  as  is  desirable  and  that  there  is  difficulty  in  determin- 
ing to  which  class  certain  individuals  belong,  especially,  in  cases 
where  men  are  engaged  in  both  the  business  of  a  mechanic,  as 
well  as  that  of  a  maayufacturer,  the  answer  is,  the  difficulty  is 
■M>t  in  the  distinction  itself — that  seems  to  be  precise  enough — 
but  it  is  in  the  application  of  the  distinction  to  particular  facts; 
and  that  is  a  difficulty  common  to  the  application  of  most  of  the 
rules  of  la:w,  and,  in  doubtful  cases,  it  can  only  be  soWed  by  the 
finding  of  a  jury." 

In  Seeley  v.  Gwillim,  40  Conn.  106,  a  similar  question  as  to 
the  distinction  between  a  mechanic  and  a  mamufacturer,  be- 
tween machinery  and  tools,  arose.  In  that  case,  it  appeared  that 
A  debtor  carried  on  the  business  of  bookbinding  and  manufactur- 
ing blank-books,  working  himself  amd  employing  four  hands. 
Certain  of  the  articles  were  held  to  be  exempt,  and  ^^®  others 
not.  The  rule  applied  is  thus  stated:  "His  [the  debtor]  being 
a  manufacturer  does  not  prevent  the  statute  from  operating  to 
exempt  the  implements  of  his  trade,  so  far  as  they  are  used  by 
him  in  person.  On  the  other  hand,  the  fact  that  he  is  carrjnng 
on  a  trade  will  not  extend  the  pro^'ision8  of  the  statute  to  arti- 
cles employed  by  him  as  a  manufacturer  merely." 

In  Enscoe  v.  Dunn,  44  Conn.  93,  26  Am.  Rep.  430,  it  waa 
held  that  the  horses  and  carts  of  a  person  engaged  in  the  business 
of  carting  coal  are  not  protected  from  attachment  as  tools  of  a 
debtor's  trade.  This,  it  was  stated,  could  not  *T)e  said  to  be  the 
^business  of  a  mechanic,'  either  by  definitions  from  the  books, 
cr  by  the  common  understanding  and  speech  of  men."  Surely 
this,  as  it  seems  to  us,  is  evident  enough. 

The  rules  adopted,  the  principles  established,  by  the  cases  in 
the  constraietion  of  this  statute,  are  binding  upon  us  at  the  pres- 
ent time.  The  fact  that  the  language  in  question  has  continued 
unchanged  in  the  statute  for  three-quarters  of  a  century  indi- 
cates conclusively  that  such  language,  so  liboxally  con9true<l  as 
it  has  been  by  the  courts,  declares  the  public  policy  of  the  state 
in  relation  to  the  matter.  If  this  be  doubted,  the  remedy  of 
those  who  thus  question  lies  in  an  appeal  t^  that  body  which 
enacted,  and  has  been  content  to  continue,  the  law.    We  think 
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that  to  such  vocations  as  those  of  carpenter,  blacksmith,  silver- 
smich,  printer,  bookbinder,  spectacle  maker,  which  have  been 
recognized  and  declared  by  this  court  to  be  trades — so  clearly  so 
as  not  to  require  the  statement  of  any  reason  or  explanation 
■why — .there  is  no  reason  why  tlie  vocation  of  a  photographer, 
carried  on  as  it  was  by  Peters,  as  stated  in  the  finding,  should 
not  be  added.  Certainly,  he  was  not  a  manufacturer,  as  that 
■word  has  been  defined  by  this  court.  If  his  business,  carried  on 
in  any  possible  way,  could  be  held  to  be  a  trade,  we  think  it 
should  be  so  held  upon  the  facts  before  us.  He  depended,  in 
the  conduct  of  his  craft,  upon  the  labor  of  his  hands.  It  does 
not  appear,  nor,  taking  judicial  notice  od  matters  in  the  realm 
of  common  observation  and  knowledge,  are  we  led  to  think, 
that  he  required  for  his  work  either  a  '^^'^  liberal  or  an  extensive 
education.  In  all  probability,  some  at  least,  and  perhaps  all, 
of  the  other  vocations  referred  to  above  as  recognized  trades, 
would  'require  more  special  knowledge,  apprenticeship,  and  train- 
ing for  their  successful  exercise  than  this  work  of  photography 
as  ordinarily  carried  on,  and  presumably  in  this  case.  We  con- 
clude, therefore,  that  the  court  below  erred  in  holding  the  arti- 
cle in  question  was  not  exempt. 

There  is  error  in  the  judgment  oomplained  of,  and  it  is  re- 
versed. 

In  this  opinion  the  other  judges  concurred,  except  Ham- 
ersley,  J.,  who  dissented. 

EXEMPTIONS— IMPIvBMENTS  OF  TRADE:  See  the  discussion 
of  this  subject  In  the  notes  to  Files  v.  Stevens,  30  Am.  St.  Rep.  334, 
and  In  re  McManus,  22  Am.  St.  Rep.  253;  also  the  extended  notes  to 
Kllburn  v.  Demming,  21  Am.  Dec.  543,  Richards  v.  Hubbard,  47  Am. 
Rep.  190,  and  Baker  v.  Willis,  25  Am.  Rep.  63. 


Mansfield  v.  Shelton. 

(67  CoNNECTictrr,  890.] 

DEVISE— ESTATE  CREATED  BY.— If  the  primary  gift  made 
by  will  vests  In  the  first  taker  an  absolute  Interest  In  personal,  or  an 
absolute  fee  simple  In  real,  property,  It  exhausts  the  entire  esrtate,  so 
that  there  can  be  no  valid  remainder. 

DEVISE  IN  FEiB  made  by  will  cannot  be  reduced  to  a  life 
estate  by  mere  Implication  from  a  subsequent  gift  over,  but  may  bo 
by  subsequent  language  clearly  Indicating  such  Intent  and  equivalent 
to  a  positive  provision. 

DEVISE.— A  LIFE  ESTATE  expressly  created  by  will  Is  not 
converted  Into  a  fee  absolute  or  qualified,  or  into  any  other  form  of 
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estate  ^renter  than  for  life,  merely  by  reason  of  there  being  coupled 
with  it  a  power  of  disposition,  however  general  or  extensive. 

DEVISE  INCLUDING  POWER  OF  DISPOSITION— WORDS 
VESTING  LIFE  ESTATE.— Under  a  devise  by  a  husband  to  his  wife 
of  the  residue  of  his  esrtate,  "to  be  used  and  appropriated  by  her  «ro 
much  as  she  may  wish  for  her  happiness,  without  any  restrictions, 
or  limitations  whatever,"  and  upon  her  decease,  the  payment  of  her 
debts,  and  the  settlement  of  her  estate,  the  remainder  to  vest  in  a 
trustee  in  trust  for  the  children  of  a  third  party  during  their  lives, 
the  wife  ttikm  a  life  estate  only,  and  the  trust  to  take  effect  upon  her 
deatJi  is  Talid. 

W.  L.  Bennett,  f or  A.  L.  Woolson,  W.  E.  Shelton,  and  the 
executor  under  the  wilL 

J.  F.  Kemochan  and  S.  H.  Fisher,  for  Grace  Martin,  W.  Bud- 
dington,  Z.  Grenell,  L  Grenell,  and  Julia  Pierson. 

***  FENN,  J.  This  is  a  case  reserved  by  the  superior  court 
for  the  advice  of  this  court.  The  questions  presented  relate  to 
the  construction  and  legal  effect  of  proviaians  contained  in  the 
last  will  and  testament  of  Charles  Shelton,  who  died  about  June 
4,  1888,  seised  and  possessed  of  an  estate  consisting  of  real  and 
personal  property,  of  the  value  of  about  idiirty-three  thousand 
dollars. 

That  portion  of  the  will  of  Charles  Shelton  material  to  the 
present  inquiry  is  as  follows: 

"All  the  rest  and  residue  of  my  estate,  both  real  and  personal 
end  wherever  situated,  I  ^ve,  devise,  and  bequeath  to  my  said 
wife,  to  be  used  and  appropriated  by  her,  as  much  as  she  may 
wish  for  her  happiness,  without  any  restrictions  ***  or  limita- 
tions whatsoever;  and  upon  the  decease  of  my  said  wife,  and 
after  the  payment  of  all  her  debts  and  the  settlement  of  her  es- 
tate, I  give,  devise,  and  bequeath  whatever  of  property  or  estate 
of  such  residue  and  remainder  shall  remain  undisposed  of  at  the 
decease  of  my  said  wife  to  Edward  A.  Cornwall,  of  Cheshire,  of 
said  New  Haven  County,  in  trust,  to  keep  and  hold  the  same, 
or  invest  the  same,  as  said  trustee  shall  deem  to  the  best  ad- 
vantage, for  the  use  and  benefit  of  the  children  of  the  present 
wife  of  my  nephew  Charles  W.  Shelton,  and  of  the  survivor  or 
Burvivors  of  suc/h  children,  so  long  as  they  shall  live,  or  any  one 
or  more  of  them;  and  that  such  trustee  pay  and  deliver  to  such 
surviving  children,  in  equal  poitions  to  each,  from  time  to  time, 
and  ftt  least  as  often  es  once  in  each  year,  the  net  avails  of  the 
income  of  said  estate,  so  given  to  him  in  trust,  as  aforesaid, 
upon  the  annual  settlement  of  his  trust  account  with  the  cx)urt 
of  probate;  provided,  nevertheless,  that  in  the  event  of  the  de- 
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cease  of  my  said  wife,  my  said  sister,  Grace  A.  Buddington,  shall, 
upon  the  finding  of  the  judge  of  probate  in  which  my  estate 
shall  be  pending  for  settlement,  be  found  to  be  in  needy  and  in 
necessitous  circumstances,  then,  upon  such  finding  and  decree 
of  such  court  of  probate,  I  give  and  bequeath  to  the  said  trustee 
one-third  of  stuch  residue  of  said  estate  so  given  to  my  said  wife, 
for  the  use  of  my  sister  during  her  life,  and  the  remaining  two- 
thirds  of  the  same  to  be  held  for  the  use  and  benefit  of  the 
children  of  my  said  nephew's  wife,  the  incoine  of  which  one- 
third  shall  be  paid  to  my  said  sister  annually,  so  long  as  she  shall 
live;  and  upon  her  decease  the  whole  of  said  income  is  to  be 
}mid,  as  aforesaid,  to  said  children  and  the  survivor  of  them. 
But  if  my  said  nephew  shall  die  without  leaving  issue  surviving 
him  by  his  present  wife,  then  such  part  or  portion  of  said  resi- 
due or  remainder  of  my  estate  as  shall  remain  undisposed  of  at 
the  decease  of  my  wife  I  give,  devise,  and  bequeath  to  my 
brother,  William  K.  Shelton,  and  my  said  sister,  and  to  their 
heirs  forever,  to  be  equally  divided  between  them,  share  and 
share  alike;  and,  in  the  event  of  the  death  of  my  brother  before 
the  decease  of  my  wife,  the  portion  of  said  ^®^  residue  so  given 
to  my  said  wife  which  would  thus  belong  to  him,  if  living,  I 
give,  devise,  and  bequeath  to  his  wife,  Anna  L.  Shelton,  and 
her  heirs  forever." 

Soon  after  the  death  of  th«  testator,  his  will  was  duly  pro- 
bated in  the  court  of  probate  for  the  district  of  New  Haven,  and 
the  widow,  Caroline  M.  Sheltan,  who  was  named  as  executrix, 
duly  qualified  as  such.  In  July,  1889,  she  returned  her  account 
with  the  estate,  and  the  same  was  accepted  by  the  court  of  pro- 
bate. After  the  due  settlement  of  the  estate  and  the  payment 
of  the  legacies  bequeathed  by  his  will,  she  possessed  and  en- 
joyed the  residue  thereof  until  her  death,  which  occurred  June 
28,  1894.  Edward  A.  Cornwall,  the  trustee  named  in  said  will, 
having  died  before  the  decease  of  Charles  Shelton,  the  said 
Caroline  M.  Shelton,  on  the  fourteenth  day  of  February,  1893, 
was  doily  appointed  by  the  court  of  pirobate  for  the  district  of 
New  Haven,  trustee  imder  the  said  will  in  the  place  of  the  said 
Edward  A.  Cornwall,  deceased,  amd  duly  qualified  as  such  trus- 
tee. The  plaintiff,  who  is  the  present  trustee  under  the  will  of 
said  Charles  Shelton  in  the  place  of  said  Caroline  M.  Shelton, 
deceased,  has  received  and  is  possessed  of  real  and  personal  pio^- 
erty  of  the  value  of  about  twenty-three  thousand  dollars,  being 
the  rest  and  rraidue  of  the  property  of  the  said  Charles  Shelton, 
undisposed  of  by  the  said  Caroline  M.  Shelton  in  her  lifetime 
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tinder  the  will  of  her  husband,  said  Charles  Shelton,  deceased. 

The  first  and  only  difficult  question  presented  is  stated  thus 
in  the  complaint:  "Whether,  under  said  will  of  Charles  Shel- 
ton, the  rest  and  residue  of  his  estate,  devised  and  bequeathed 
to  his  wife,  as  therein  set  out,  became  her  property  and  estate 
in  fee,  or  whether  she  took  therein  an  estate  for  life  only;  and 
whether  or  not  the  disposition  attempted  to  be  made  of  whatever 
property  or  estate  of  such  residue  and  remainder  as  should  re- 
main undisposed  of  at  the  decease  of  said  Caroline  M.  Shelton, 
and  the  settlemeait  of  her  estate,  is  valid  by  way  of  executory 
devise." 

The  more  recent  cases  in  this  state  which  merit  consideration 
in  the  present  examination  are  Sheldon  v.  Rose,  41  Conn.  371; 
Ijewis  V.  Palmer,  46  Conn.  454,  455;  Glover  v.  ^®*  Stillson, 
56  Conn.  316;  Peckham  v.  Lego,  57  Conn.  553;  14  Am.  St.  Rep. 
130;  Hull  V.  HoUoway,  58  Conn.  210;  Central  Meth.  etc.  Church 
T.  Harris,  62  Conn.  93;  Sill  v.  White,  62  Conn.  430.  These  de- 
cisions are  in  harmony  and  consistent  with  each  other,  and  they 
establish  certain  rules  or  principles  as  the  -settled  law  of  this 
state,  which  may  be  stated  thus:  1.  If  the  primary  gift  conveys 
and  vests  in  the  first  taker  an  absolute  interest  in  personal,  or 
an  absolute  fee  simple  in  real,  property,  it  exhausts  the  entire 
estate,  so  that  there  can  be  no  valid  remainder;  2.  A  life  estate 
expressly  created  will  not  be  converted  into  a  fee,  absolute  or 
qualified,  or  into  any  other  form  of  estate  greater  than  a  life 
estate,  merely  by  reason  of  there  being  coupled  with  it  a  power 
of  disposition,  however  general  or  extensive;  3.  An  express  gift 
in  fee  will  not  be  reduced  to  a  life  estate  by  mere  implication 
from  a  subsequent  gift  over,  but  may  be  by  subsequent  lan- 
guage clearly  indicating  intent  and  equivalent  to  a  positive  pro- 
vision; 4.  Except  as  restrained  by  the  foregoing  limitations — 
indeed  in  some  instances  apparently  impinging  upon  them — the 
question  as  to  whether  the  primary  gift  is  in  fee,  so  as  to  exhaiist 
the  entire  estate,  is  in  each  case  to  be  decided  upon  a  careful 
examination  of  the  entire  will,  aided  by  legitimate  extrinsic 
evidence,  to  ascertain  the  actual  intent  of  the  testator;  which  in- 
tent, when  80  discovered  and  made  obvious,  is  controlling. 

In  illustration  of  t^e  scope,  limitations,  and  application  of  the 
foregoing  rules,  a  reference  to  language  used  by  this  court  in 
some  of  the  cases  cited  will  be  appropriate.  In  Sheldon  v.  Rose, 
41  Conn.  371,  the  testator  gave  his  wife,  in  case  of  her  remar- 
riage, "only  one-half  of  Ifhe  property,  ....  which  aihall  go  to 
her  for  her  support  during  her  natural  life.**    The  will  con- 
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tained  no  residuary  clause,  and  there  was  no  specific  disposition 
of  any  possible  remainder,  after  the  death  of  the  wife.  This 
court  held  the  wife  had  an  estate  for  life  only,  and  not  in  fee, 
and  so  the  estate  became  intestate  when  the  wife's  interest  ter- 
minated. In  reaching  this  conclusion,  the  ^^®  court,  by  Car- 
penter, J.,  said:  'It  is  not  clear  that  the  testator  intended  to 
give  her  an  absolute  estate,  while  the  language  used  seems  to 
indicate  a  contrary  intention "We  have  come  to  the  con- 
clusion that  the  testator  did  not  intend  to  give  an  estate  in  fee." 
The  opposite  result  in  Central  Methodist  etc.  Church  v.  Harris, 
62  Conn.  93,  is  based  on  the  same  grounds.  In  that  case,  the 
testator  gave  property  to  his  wife,  "and  to  her  heirs  forever," 
with  a  proviso  that,  "whatever  of  the  same,  if  any,  she  may  leave 
not  used  by  vher  for  her  support  and  comfort,  I  give  and  be- 
queath." The  court,  by  Carpenter,  J.,  said:  "The  intention  to 
give  a  fee  is  clear;  and  we  discover  in  the  subsequent  words  no 
evidence  of  an  intention  to  revoke  the  gift.  It  is  a  bald  attempt 
to  limit  a  fee  upon  a  fee,  which  the  law  will  not  allow."  In 
Lewis  V.  Palmer,  46  Conn.  454,  the  language  of  the  devise  was: 
"I  give  to  my  sister  S  the  use  of  all  the  rest  of  my  real  estate 
during  her  natural  life,  and  for  her  to  dispose  of  as  she  may 
think  proper,  right,  or  just."  This  oourt,  by  Carpenter,  J., 
said:  "We  find  no  case  where  a  life  estate  created  by  express 
words  is  enlarged  to  a  fee  by  the  power  of  sale.  There  are  cases 
where  there  is  an  apparent  Hfe  estate  with  power  of  disposal,  but 
without  any  disposition  of  the  remainder,  in  which  it  is  held  that 
the  devisee  takes  a  fee.  There  are  other  cases  where  there  is  a 
devise  of  an  estate  generally,  with  an  express  power  to  sell,  in 
which  it  is  held  that  the  devise  over  of  the  remainder  is  void 
for  repugnancy.  But  we  think  none  of  the  cases  go  so  far  as 
to  disregard  the  obvious  and  acknowledged  intention  of  the 
testator.  All  seem  to  regard  -that  when  discovered  as  conclu- 
sive. Courts  differ  widely  as  to  what  the  intention  is,  and  often- 
times different  courts  [might  he  not  have  said  the  same  court?] 
will  draw  different  conclusions  frortn  similar  language,  and  some- 
times even  from  language  precisely  identical.  But  usually  there 
will  be  found  something  in  the  will,  or  something  omitted,  or 
something  in  the  situation  and  circumstances  of  the  estate  and 
the  parties  interested,  to  account  for  these  apparent  differences; 
and  most  of  them,  it  is  believed,  may  in  that  way  be  reconciled." 
In  Glover  v.  Stillson,  56  Conn.  316,  this  court  ^'^  by  Carpenter, 
J.,  said:  *^e  now  come  to  the  main  question,  Does  the  second 
clause  give  a  life  estate  or  a  fee?    There  are  two  methods  of  con- 
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Etruing  wills:  one  is  to  ascertain  the  intention  of  the  testator 
and  give  effect  to  that,  so  far  as  it  is  consistent  with  the  policy 
of  the  law.  Within  those  limits,  all  artificial  rules  of  construc- 
tion must  yield  lo  the  intemt.  The  other  is  to  apply  legal  rules 
and  construe  the  language  used  accordingly.  In  the  latter  case, 
it  cannot  be  denied  that  the  intention  of  the  testator  is  often 
defeated.  This  case  affords  an  excellent  illustration.  We  are 
asked  to  say,  as  matter  of  law,  that  the  power  of  sale  enlarges 
an  express  life  estate  to  a  fee.  If  we  do  so,  what  becomes  of  the 
intention  of  the  testator?  His  intention  to  give  pecuniary  lega- 
cies to  the  parties  named  and  the  residue  to  the  orphan  asylum 
is  just  as  certain,  and,  we  may  add,  just  as  provident,  as  the 
intention  to  provide  for  his  sisters;  and  that  intention,  by  the 
construction  contended  for,  is  wholly  defeated.  The  power  of 
sale  may,  in  doubtful  cases,  aid  in  ascertaining  the  intention; 
but  to  give  it  an  artificial  and  technical  force,  and  thereby  de- 
feat the  manifest  intention  of  the  testator,  is  wholly  inadmis- 
sible." In  Pockham  v.  Lego,  57  Conn.  553,  14  Am.  St.  Rep. 
130,  this  cooirt  by  Loomis,  J.,  quotes  the  above  language  from 
Glover  v.  Stillson,  56  Conn.  31 G,  and  adds:  "These  utterances 
•we  think  are  in  accord  with  the  decided  preponderance  of  judi- 
cial authority  in  the  United  States."  Similar,  and  perhaps  even 
stronger,  expressions  are  used  in  Hull  v.  Halloway,  58  Conn. 
210,  and  in  Sill  v.  White,  62  Conn.  430. 

The  leading  case  of  Smith  v.  Bell,  6  Pet.  68,  opinion  by  Chief 
Justice  Marshall,  Brant  v.  Virginia  Coal  etc,  Co.,  93  U.  S.  326, 
334,  and  Giles  v.  Little,  104  U.  S.  291,  296,  have  been  frequently 
cited  by  this  court,  and  are  among  the  almost  numberless  de- 
cisions in  accord  with  the  foregoing  doctrines.  In  the  light  and 
with  the  assistance  of  these  established  principles,  let  us  ap- 
proach the  question  presented  in  this  case. 

In  the  language  of  the  clause  before  us,  there  is  no  express 
gift  of  a  life  estate,  as  in  many  of  the  cases  cited,  or  of  z.  fee,  as 
in  Central  Methodist  Church  v.  Harris,  62  Conn.  93.  Such  »»^ 
arbitrary  and  technical  rules,  therefore,  as  have  been  in  some 
juriadictions,  indeed  in  very  many  oases,  applied  to  such  expres- 
fions,  are  not  relevant  here.  The  testator  at  the  outset  gave 
his  residuary  estate  to  his  wife;  whether  in  fee  or  for  life,  he 
did  not  say.  True,  had  he  stopped  there  and  the  will  cwntained 
nothing  further,  the  effect  would  have  been  to  give  his  wife  a 
fee  in  the  realty,  and  an  absolute  estate  in  the  personal  property. 
Birt  this  would  have  been  because  his  intention  to  do  this  would 
be  clearly  manifest.    If  there  was  anything  else  in  the  will  in- 


March,  1896.]         Mansfield  v.  Shelton.  291 

-dicative  of  the  testator's  intent  concerning  the  matter,  it  would 
require  consideration  and  be  given  full  weight.  The  testator 
■did  not  stop  here.  He  continued,  "to  be  used  and  appropriated 
by  her,"  This  also  would  indicate  an  intention,  if  tliis  were  all, 
that  the  gift  be  absolute;  but  he  added  "as  much  as  she  may 
wish  for  her  happiness,  without  any  restrictions  or  hmitatians 
■whatsoever."  This  essentially  modifies  the  preceding  words  and, 
taking  the  entire  language  down  to  this  point,  contained  in  and 
forming  a  part  only  of  a  single  sentence,  shows  the  purpose  of 
the  testator  was  that  all  of  his  residuary  estate  should  go  into 
the  hands  of  his  wife,  not  as  an  absolute  estate — ^not  "to  her  and 
her  heirs  forever,"  as  was  the  case  and  expressly  stated  in  Cen- 
tral Methodist  Church  v.  Harris,  62  Conn.  93 — ^but  for  Hfe,  the 
limit  beyond  which  her  earthly  happiness  could  not  extend, 
with  full  power  of  disposition,  for  the  promotion  of  such  happi- 
ness, of  as  much  of  the  estate  as  she  might  wish  for  that  pur- 
pose; which  it  is  evident  the  testator  believed  would  not  be  all, 
as,  in  fact,  it  was  not.  Had  the  testator  stopped  here,  the  case 
would,  we  think,  be  stronger  in  support  of  the  claim  that  only 
a  life  estate  was  intended  to  be  given  to  his  wife,  though  coupled 
with  a  power  of  disposition,  than  in  Sheldon  v.  Eose,  41  Conn. 
371.  Certainly,  it  could  not  have  been  said,  aa  in  Central 
Methodist  Church  v.  Harris,  62  Conn.  93,  that  the  intention  to 
give  a  fee  was  clear. 

But  we  have  not  even  yet  considered  the  most  significant  part 
of  the  testator's  language.  He  continues:  "And  upon  the  de- 
cease of  my  said  wife,  and  after  the  payment  of  all  her  debts  and 
the  settlement  of  her  estate,  I  give,  devise,  and  bequeath  what- 
ever of  property  or  estate  of  such  residue  and  ^^®  remainder 
fihall  remain  undisposed  of  at  the  decease  of  my  said  wife,  to 
Edward  A.  Cornwall,  of  Cheshire,  oi  said  New  Haven  county, 
in  trust,"  adding  somewhat  lengthy  and  elaborate  trust  pro- 
visions for  the  benefit  of  those  unprovided  for  in  any  other  por- 
tion of  the  will,  who  were  apparently  natural  objects  of  the  tes- 
tator's bounty — ^provisions  which  can  have  no  operation  except  in 
case  that  some  of  the  residuary  estate  of  the  testator  remained 
undisposed  of  under  the  previous  part  of  the  residuary  clause, 
and  by  the  wife  acting  within  the  scope  of  its  limitations. 

Here,  then,  following  the  gift  to  the  wife,  and  introductory 
to  the  trust  provision,  in  the  residuary  clause  was  language  also 
very  unlike  the  language  of  the  will  construed  in  Central  Meth- 
odist Church  V.  Harris,  62  Conn.  93.  Here  was  no  proviso  con- 
cerning whatever  property,  if  any,  might  be  left.    No  doubt 
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seems  to  have  existed  in  the  mind  of  the  testator  concerning 
this.  There  were  no  children  to  be  provided  for.  The  wife 
was  to  have  full  provision  for  herself,  but  limited  to  herself. 
Even  her  debts,  if  any,  were  to  be  confined  to  such  as  she  herself 
might  contract  for  things  necessary  or  desired  for  her  personal 
happiness,  and,  as  ascertained  upon  the  settlement  of  her  estate, 
were  to  be  paid;  but  then,  whatever  remained  of  the  residuary 
estate  of  the  testator  was  to  go  as  his,  not  her,  gift,  devise,  and 
bequest,  and  to  those  who  were  his,  and  not  necessarily  her,  nat- 
ural objects  of  bounty.  Our  conclusion  is,  that  only  a  life  estate 
vested  by  virtue  of  the  will  in  the  widow  of  the  testator,  and  that 
the  subsequent  provisions  of  the  residuary  clause  are  valid  and 
operative. 

The  recent  case  of  Chase  v.  Ladd,  153  Mass.  126,  25  Am.  St 
Rep.  614,  involved  the  construction  of  language  so  similar  to 
that,  but  stronger  in  support  of  the  claim  that  it  created  an  ab- 
solute estate  thMi  that  before  us,  wifch  the  same  result  which  we 
have  reached,  that  we  deem  a  reference  fitting,  as  indicating  the 
views  of  a  sister  jurisdiction  in  which  such  questions,  as  shown 
by  a  long  line  of  decisions,  have  received  unusual  examination. 
In  this  case,  the  testato?  gave  and  devised  all  his  property  to  his 
■wife,  "to  her  own  use  and  behoof  forever,"  but  provided  that 
if  any  of  such  property  should  not  be  expended  for  her  support 
and  maintenance  during  her  lifetime,  ^®®  it  should  be  disposed 
of  in  the  manner  designated  in  the  will.  It  was  held  that  the 
language  used  did  not  vest  the  property  in  the  wife  absolutely, 
but  merely  oonferred  upon  her  a  right  to  use  it  for  her  support, 
and,  if  necessary  for  that  purpose,  to  dispose  of  it  during  her 
life,  leaving  whatever  she  had  not  so  disposed  of  to  vest  after  her 
death  in  other  persons  as  provided  in  the  'will.  The  same  re- 
Bult  was  reached  in  Kent  v.  Morrison,  153  Mass.  137,  25  Am. 
St  Rep.  616,  where  the  language  was:  **I  give,  devise,  and  be- 
queath to  my  beloved  wife,  Mehitable  Kent,  all  the  estate,  both 
real  and  personal,  that  I  die  seised  and  possessed  of,  giving  her 
full  power  to  sell  and  convey  the  same  by  deed  (part  or  all  of 
it),  and  the  proceeds  thereof  are  to  be  used  for  her  comfort,  and 
otherwise  as  she  may  think  proper." 

The  other  questions  presented  in  the  case  may  be  directly 
answered.  They  do  not  require  discussion.  As  bearing  upon 
them,  however,  it  should  be  stated  that  it  appears  that  Grace  A. 
Buddington,  the  sister  of  said  Charles  Shelton,  named  in  his 
Eaid  will,  died  before  the  decease  of  the  said  Caroline  M.  Shel- 
ton.   Charles  W.  Shelton,  named  in  said  will,  has  died,  leaving 
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two  children  parties  to  this  suit.  The  mother  of  said  children 
■was,  at  the  time  said  will  was  made,  and  at  the  time  of  the  death 
oi  said  Charles  Shelton,  the  wife  of  said  Charles  W.  Shelton. 

The  superior  court  is  advised:  1.  That  the  wife  of  Chairles 
Shelton  took  under  his  will  a  life  estate  only,  not  an  absolute 
property  or  fee  simple;  and  that  the  disposition  made  in  such 
will  of  whatever  property  or  estate  of  the  residue  and  remainder 
which  remained  undisposed  of  at  the  decease  of  Caroline  M. 
Shelton  and  the  settlement  of  her  estate  is  valid;  2.  The  trust 
created  by  said  will  for  the  benefit  of  the  children  of  Charles 
W.  Shelton  is  valid;  3.  The  fee  of  said  property,  in  the  con- 
tingency which  has  happened,  was  not  disposed  of,  and  it  vested 
as  intestate  estate  in  the  heirs  at  law  of  said  Charles  Shelton. 

In  this  opinion,  the  other  judges  concurred,  except  Ham- 
ersley,  J.,  who  dissented. 

DEVISEE-ESTATE  CREATED  BY.— If  the  first  taker  under  a 
■will  is  givea  an  estate  in  fee  for  life,  coupled  with  an  unlimited  power 
of  disposition,  the  fee  or  absolute  estate  vests  in  the  first  taker  and 
any  limitation  over  is  void:  Bradley  v.  Carnes,  94  Tenn.  27;  45  Am. 
St.  Rep.  696.  The  term  "remainder"  necessarily  implies  what  is  left, 
and  if  the  entire  estate  is  granted  there  can  he  no  remainder:  Palm- 
er V.  Cook,  159  111.  300;  50  Am.  St.  Rep.  165,  and  note. 

LIFE  ESTATES.— A  POWER  OP  SALE  added  to  a  life  estate 
does  not  raise  the  estaite  to  a  fee:  Note  to  Bradley  v.  Carnes,  45  Am. 
fit.   Rep.   700. 


Beers  v,  Boston  etc.  Railroad  Company. 

[67   CONNECTICTJT,  417.] 

CARRIERS— LIABILITY  FOR  BAGGAGE.— If  a  common 
carrier,  without  any  contract,  express  or  implied,  to  carry  baggage, 
received  under  the  mistaken  supposition  that  it  belonged  to  a  pas- 
senger who  had  bought  a  ticket  over  its  road,  undertakes  to  carry 
such  baggage,  it  assumes  no  duty  to  the  owner,  except  to  abstain 
from  willful,  wanton,  or  intentional  injury  to  the  property  while  In 
its  possession.  It  is  not  liable  for  the  loss  of  the  property  if  the 
train  carrying  It  breaks  through  a  bridge  which  has  become  defec- 
tive through  the  gross  negligence  of  the  carrier. 

Action  to  recove  rdamages  for  the  loss  of  two  trunks,  delivered 
to  the  defendant  as  a  common  carrier,  and  alleged  to  have  been 
lost  through  its  negligence.  The  plaintiffs  caused  two  trunks 
io  be  checked  at  Saratoga  for  carriage  to  Albany  by  tlie  Dela- 
ware &  Hudson  Eiver  Railroad,  thence  over  the  lines  of  the 
•defendant  and  the  'New  York,  New  Haven  &  Hartford  Railroad 
Company,  to  New  Haven,  Connecticut,  not  intending  to  go  by 
that  route  themselves,  but  by  a  rival  line,  and  they  so  informed 
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the  person  who  gave  them  the  checks.  Sux;h  person  was  not  th& 
agent  or  servant  of  any  of  the  roads  over  which  the  trunks  wer& 
checked,  but  he  informed  the  plaintiiTs  that  they  had  a  right  to- 
have  their  trunks  go  by  the  route  indicated  by  the  checks.  The 
defendant  was  bound  by  a  contract  with  the  Delaware  &  Hud- 
eon  River  Railroad  Company  to  receive  the  baggage  of  passenger* 
holding  tickets  entitling  them  to  ride  over  both  roads,  and  wa» 
led  by  the  checks  to  suppose  that  the  said  trunks  were  baggage 
of  such  character,  and  as  such  took  them  into  its  possession. 
While  the  trunks  were  being  carried  over  defendant's  line,  ih& 
train  broke  through  a  bridge,  which  had  become  defective 
through  the  gross  negligence  of  the  defendant  company,  and 
the  trunks  and  their  contents  were  ruined.  Judgment  for  de- 
fendant.    Plaintiffs  appealed. 

R  P.  Irvine  and  L.  E.  Munson,  for  the  appellanta. 

G.  D.  Watrous  and  E.  G.  Buckland,  for  the  appellee. 

***  BALDWIN,  J.  If  the  defendant  came  under  any  obli- 
gation to  make  good  the  plaintiffs'  loss,  it  must  have  been  either 
by  virtue  of  some  cod  tract  between  them,  or  of  actionable  neg- 
ligence. 

No  such  contract  is  alleged  unless  one  can  be  implied  from 
the  reception  by  the  defendant,  at  Albany,  of  their  luggage,  so 
checked  as  to  indicate  that  it  was  to  be  transported  over  its 
railroad  to  Springfield.  It  is  not  averred  that  the  person  from 
whom  they  obtained  the  checks  was  an  agent  of  the  defendant^ 
or  had  any  authority  to  act  or  speak  in  its  behalf;  nor  even  that 
he  was  an  agent  of  the  Delaware  &  Hudson  Canal  Company,, 
with  which  the  defendant  was  in  contract  relations.  His  state- 
ments, therefore,  and  the  plaintiffs*  reliance  upon  them,  are  of 
no  importance,  except  as  evincing  their  good  faith  in  the  trans- 
action. On  the  other  hand,  the  effect  of  the  reply  was  to  admit 
that  the  defendant  received  the  luggage,  under  the  mistaken 
supposition  that  it  belonged  to  passengers  who  had  bought 
tickets  over  its  road,  and  so  that  its  transportation  on  its  railroad 
had  been  duly  paid  for.  Had  trunks,  marked  as  destined  to 
Springfield,  been  received  by  the  defendant  without  any  particu- 
lar contract  or  understanding  in  regard  to  their  transportation, 
it  would  have  assumed,  simply  from  its  position  as  a  commoiv, 
carrier,  an  obligation  to  transport  them  safely,  and  have  had  a 
right  to  a  proper  compensation,  when  the  service  was  performed. 
But  an  express  contract  existed  between  it  and  the  Delaware  & 
Hudson  Canal  Company,  under  which  it  was  bound  to  receive 
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the  personal  luggage  of  passengera  who  held  tickets  entitling 
them  to  pass  over  both  roads  between  Saratoga  and  Springfield, 
and  the  defendant  *^°  was  led  by  the  checks  to  suppose  that  the 
trunks  of  the  plaintiffs  were  luggage  of  that  character.  It 
did  not,  therefore,  receive  them  under  such  circumstances  as  to 
create  such  an  implied  contract  with  their  owners.  An  im- 
plied contract  between  two  parties  is  only  raised  when  the  facts 
are  such  that  an  intent  may  fairly  be  inferred  on  their  part  to 
make  such  contract.  Such  an  intent  may  be  implied,  although 
it  be  certain  that  it  never  actually  existed,  but  not  unless  the 
parties  are  in  such  relations  that  each  ought  to  have  had  it. 

In  the  case  at  bar,  the  facts  not  only  do  not  justify,  but  ab- 
solutely exclude,  such  an  implication.  The  plaintiffs  did  not  in- 
tend to  pay  the  defendant  for  the  transportation  of  the  trunks. 
They  supposed  that  they  had  already  paid  for  this,  in  purchas- 
ing tickets  to  New  Haven  by  way  of  the  Hudson  River.  The 
defendant  did  not  intend  to  make  any  charge  for  their  transpor- 
tation. It  supposed  that  compensation  for  this  had  been  made 
already,  undsr  and  as  an  incident  of  an  express  contract,  made 
in  its  behalf  by  the  Delaware  &  Hudson  Canal  Company,  for  the 
transportation  of  the  owners  as  passengers  over  its  railroad. 

The  plaintiffs  and  the  defendant  were  alike  misled  by  appear- 
ances. It  is  one  of  those  cases  where  a  loss  must  be  sustained 
by  one  or  the  other  of  two  parties,  who  are  equally  innocent  of 
wrong,  but  one  of  whom  placed  it  in  the  power  of  a  third  per- 
son to  do  the  act  which  caused  the  injury.  The  plaintiffs  acted 
in  good  faith  in  accepting  the  checks  in  question  from  some  one 
in  Saratoga,  and  causing  them  to  be  placed  on  their  trunks;  but 
it  was  this  that  induced  the  Delaware  &  Hudson  Canal  Com- 
pany to  deliver  the  luggage  to  the  defendant,  at  Albany,  and  the 
defendant  to  receive  it  as  belonging  to  those  whose  right  it  was 
to  have  it  transported  over  its  line  to  Springfield.  The  plain- 
tiffs could  not  in  this  way  force  the  defendant  into  a  contract  re- 
lation which  it  certainly  wauld  never  have  intentionally  assumed. 

The  defendant,  having  taken  the  plaintiffs*  property  into  its 
possession  for  transportation  over  a  railroad  which  it  operated  as 
a  common  carrier,  was  not  free  from  all  responsibility  *^^  for 
its  safekeeping,  notwithstanding  it  accepted  its  custody  without 
any  contract,  express  or  implied. 

It  is  admitted  by  the  pleadings  that  not  only  did  the  defend- 
ant run  the  train,  in  which  the  property  was,  upon  a  bridge 
which  was,  and  long  had  been,  so  defective  that  it  could  not  sus- 
tain such  a  burden,  but  also  that  no  one  was  stationed  there  to 
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give  any  warning  of  the  danger  or  signal  the  train  to  stop,  and 
that  the  luggage  was  destroyed  by  reason  of  its  gross  n^Ugence 
in  these  respects,  but  ^without  any  willfulness,  malice,  or  inten- 
tional wrong,  or  anything  equivalent  or  amounting  thereto/* 
The  defendant  did  not  receive  the  trunks  in  the  capacity  of  a 
common  carrier  of  goods  for  hire.  They  were  delivered  to  it 
and  accepted  by  it  in  the  capacity  of  a  common  carrier  of  pas- 
sengers for  hire.  In  fact,  there  were  no  passengers  to  be  carried, 
to  whom  they  belonged,  but  this,  whether  then  known  or  un- 
known to  the  defendant,  would  be  no  excuse  for  any  willful  or 
intentional  injury  to  property  actually  in  its  possession.  We 
think,  however,  that  it  was  a  sufficient  esouse  for  the  negli- 
gence which  is  confessed.  Actionable  negligence  is  the  neglect 
of  a  duty.  What  duty  did  the  defendant  owe  to  the  plaintifTs? 
Simply  that  of  abstaining  from  anything  amounting  to  willful 
or  wanton  injury  to  their  property  in  its  possession:  Gardner  v. 
New  Haven  etc.  Co.,  51  Conn.  143,  150;  50  Am.  Rep.  12.  That 
cannot  be  deemed  a  wanton  exposure  of  it  to  destruction  which 
consisted  only  in  running  a  train  of  cars  upon  an  unsafe  bridge, 
by  which  its  own  property,  as  well  as  theirs,  was  involved  in  a 
common  loss.  "Negligence  signifies  a  want  of  care  in  the  per- 
formance of  an  act,  by  one  having  no  positive  intention  to  injure 
the  person  complaining  of  it":  Pitkin  v.  New  York  etc.  R.  R. 
Co.,  64  Conn.  482,  490.  It  is  true  that  this  definition  might  not 
exclude  the  liability,  in  some  instances,  of  a  principal,  on  the 
ground  of  negligence,  for  damage  consequent  upon  a  direct  act 
of  violence  or  trespass  on  the  part  of  servants;  but  this  is  not  a 
case  of  that  description.  The  gross  negligence  with  which  the 
defendant  was  chargeable  consisted  wholly  of  omissions.  There 
was  no  willful  **^  wrong,  nor  yet  such  reckless  misconduct  as 
can  be  deemed  its  equivalent. 

Had  the  defendant  voluntarily  assumed  the  position  of  a  de- 
positary (taking  this  term  in  its  strict  meaning  of  a  bailee  with- 
out reward),  it  would  not  have  been  bound  under  the  rules  of 
the  Roman  law,  which  have  become  a  part  of  the  common  law, 
to  treat  the  plaintifTs*  property  with  any  more  care  than  it  gave 
to  its  own:  Coggs  v.  Bernard,  2  Ld.  Raym.  909;  Dig.,  16,  3.  de- 
positi  vel  contra,  32.  Good  faith  would  have  been  the  measure 
of  its  obligations:  Dig..  16,  3,  20.  He  who  intrusts  his  prop- 
erty to  a  careless  man,  if  lo«8  ensues,  must  lay  it  to  the  account 
of  his  own  imprudence  in  putting  it  into  such  hands:  Inst.,  3, 
15,  quibtis  modis  re  contmhitur  obligatio.  3. 

Bat  in  the  case  before  us,  the  elements  of  a  bailment  are 
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wanting,  for  there  was  no  contract,  express  or  implied,  between 
the  parties:  2  Kent's  Commentaries,  *?80.  The  defendant's 
obligations,  not  being  contractual,  were  less  than  those  attach- 
ing to  bailees  of  any  class.  No  man  can  have  the  care  of  an- 
other's property  thrust  upon  him  without  his  invitation  oi 
consent,  in  such  a  way  as  to  raise  a  duty  calling  for  the  per- 
formance of  positive  acts  of  protection.  He  may  be  bound  to 
refrain  from  acts  of  direct  injury.  This  is  a  mere  negation  of 
wrongdoing.  A  man  acts  at  his  peril;  but  he  is  never  liable  for 
omissions,  except  in  consequence  of  some  duty  voluntarily  under- 
taken: Holmes  on  the  Common  Law,  82.  Had  the  defendant 
willfully  thrown  the  plaintiffs'  trunks  from  the  bridge  into  the 
stream  below,  a  liability  would  have  been  incurred;  but  this 
would  have  been  an  act  of  violence,  not  an  absence  of  care. 
Gross  negligence  is  not  actionable  where  not  even  slight  care 
was  due:  Dunlap  v.  International  Steamboat  Co.,  98  Mass.  371, 
379.  However  blameworthy,  it  is  still  essentially  different 
from  intentional  wrongdoing:  Magna  negligentia  culpa  est; 
magna  culpa,  dolus  est;  Dig.,  50,  16,  de  verborum  significatione, 
236. 

Had  the  checks  indicated  that  the  trunks  were  to  be  sent  over 
the  river  route,  their  reception  by  the  defendant  for  carriage  over 
its  route  would  have  presented  a  very  different  "^^^  question: 
Fairfax  v.  New  York  etc.  R.  R.  Co.,  73"]^.  Y.  167,  170;  29  Am. 
Rep.  119. 

The  ruling  on  the  demurrer,  with  which  the  pleadings  under 
the  original  complaint  were  closed,  was  in  conformity  to  the 
viows  which  we  have  expressed.  It  is,  therefore,  unnecessary 
to  inquire  whether,  had  there  been  error,  it  would  not  have  been 
waived  by  filing  a  substituted  complaint. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 

CARRIERS— LIABILITY  FOR  BAGGAGE.— A  common  carrier  \s 
liable  to  a  passenger  for  the  loss  of  his  baggage  although  no  fare 
hat.  been  paid:  McGill  v,  Rowand,  3  Pa.  St.  451;  45  Am.  Dec.  654. 
Common  carriers  of  passengers  with  their  ordinary  baggage,  for 
hire,  are  liable  for  losses  occurring  from  any  accident  to  the  baggaqre 
while  It  is  In  their  keeping  as  carriers,  except  those  arising  from  the 
act  of  God  or  the  public  enemy:  Roth  v.  Buffalo  etc.  R.  R.  Co.,  34 
N.  Y.  548;  90  Am.  Dec.  736,  and  note;  Cole  v.  Goodwin,  19  Wend. 
251;  32  Am.  Dec.  470,  and  note;  Oaniden  etc.  Transportation  Co.  v. 
Burke,  13  Wend.  611;  28  Am.  Dec.  488,  and  note.  Passenger  carriers 
are  liable  for  baggage  of  passengers  as  common  carriers:  Dibble  v. 
Brown,  12  Ga.  217;  56  Am.  Dec.  460:  Oakes  v.  Northern  Pac.  R.  R. 
Co.,  20  Or.  392;  23  Am.  St.  Rep.  126.  and  note.  See,  also,  the  ex- 
tended note  to  Connolly  v.  Warren,  8  Am.  Rep,  302. 
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BOUNDABIE)S-TREBS  UPON— INJUNCTION.-nA  landowner 
1b  not  entitled  to  an  Injunction  restraining  an  adjoining  o^ner  from 
interfering  with  a  tree  and  well  upon  the  boundary  line,  merely  be- 
cause the  former  has  offered  to  pay  such  sum  for  the  adjoining  prem- 
ises as  may  be  appraised  by  persons  selected  by  the  parties. 

B0UNDARIE;S— TREES  UPON— INJUNCTION.— If  a  land- 
owner intends  to  remove  so  much  of  a  tree  standing  upon  the  bound- 
ary' line  as  is  necessary  to  enable  him  to  build  up  to  such  line,  and 
tbf.  granting  of  an  injunction  to  restrain  Interference  with  the  tree 
would  work  a  greater  irroparable  injury  to  such  owner  than  the 
necessary  cutting  and  probable  destruction  of  the  tree  would  cause 
the  adjoining  owner,  the  injunction  should  not  be  granted. 

Suit  to  enjoin  defend-ant  from  cutting  down  a  tree  and  from 
injurying  a  well.  Judgment  for  defendant.  Plaintifl  ap- 
peals. 

E.  P.  Arvine,  for  the  appellant. 

H,  G.  Newton,  for  the  appellee. 

««»  FENN,  J.  This  is  the  case  of  Robinson  v.  Clapp,  65 
Conn.  365.  A  new  trial  was  then  granted,  and  ih^  case  now 
comes  before  us  again  upon  another  finding,  by  plaintiff's  appeal. 

So  far  as  such  appeal  appears  to  be  only  an  effort  for  retrial 
of  questions  already  decided  by  this  court,  it  is  unnecessary  to 
consider  it,  for  we  see  no  occasion  to  alter  the  former  opinion. 
Nor  need  we  repeat,  but  only  refer  to  such  former  decision  for 
the  facts  and  the  law  as  this  court  held  it  to  be  upon  euch  facts. 

The  present  finding  does  not  differ  very  essentially  from  the 
previous  one;  but  there  are  two  variations  which  should  be  no- 
ticed. The  plaintiff  claims  that  he  was  entitled  to  the  injunc- 
tion prayed  for,  to  restrain  the  defendant  from  interfering  with 
the  tree  and  well  in  question,  and  the  free  access  of  light  and 
air  to  the  windows  of  the  plaintiff's  house,  because  he  had 
offered  to  buy  the  land  in  controversy.  The  finding,  however, 
states  that  the  defendant  has  repeatedly  offered  to  sell  to  the 
plaintiff;  that  he  claimed  the  price  asked  was  in  excess  of  the 
true  value,  and  adds:  "I  do  not  find  that  the  price  so  asked  was 
in  excess  of  its  true  value;  and  I  find  that  the  plaintiff  has  never 
offered,  or  been  willing  to  pay,  the  defendant  the  true  value  of 
said  land,  in  any  -mannor  other  than  by  his  offer  to  pay  a  sum  for 
which  it  "***  should  be  appraised  by  parlies  to  be  selected  by 
the  plaintiff  and  defendant.**  It  seems  needless  to  say  that  the 
defendant  it  under  do  obligation,  legal  or  equitable,  to  submit 
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to  any  such  ordeal,  and  that  the  plaintiff  has  shown  nothing 
to  entitle  him  to  consideration  on  this  ground,  even  if,  as  we 
in  no  way  mean  to  intimate,  in  case  the  plaintiff  has  proved  all 
he  claimed,  it  would  have  had  any  relevancy  or  •weight. 

Concerning  the  tree,  the  finding  is,  that  the  defendant  in- 
tends to  reonovo  so  much  of  said  tree  as  is  necessary  to  build 
his  house  up  to  the  boundary  line.  In  Eobinson  v.  Clapp,  65 
Conn.  380,  we  said  in  reference  to  this  matter:  "The  injunction 
should  not  extend  further  than  to  restrain  the  defendant  from 
cutting  any  portion  of  the  trunk  and  any  further  cutting  of 
the  branches  or  of  the  roots  than  he  might  lawfully  have  done 
had  the  trunk  stood  wholly  upon  the  plaintiff's  land,  but  reach- 
ing to  the  defendant's  line."  The  defendant  in  fact  intends  to 
cut  away  half  the  trunk,  and  to  clear  away  branches  and  roots 
to  the  dividing  line,  and  the  court  below  refused  to  enjoin  such 
proposed  action.  As  bearing  upon  this  matter,  the  court  made 
the  following  finding:  "If  the  trunk  of  said  tree  was  not  touched 
by  the  defendant,  but  the  roots  and  branches  were  cut  off  up  to 
the  boundary  line,  the  tree  would  probably  die;  but  if  it  did  not 
die,  it  would,  after  such  branches  were  cut,  be  unsightly,  and  of 
no  practical  value  to  the  plaintiff.  If  the  branches  and  root* 
of  said  tree  were  so  cut  off  upon  the  defendant's  side  of  said 
line,  and  said  house  was  so  constructed  by  the  defendant,  the 
entire  removal  of  said  tree  would  be  a  benefit  to  the  plaintiff 
and  to  his  property."  This  finding  was  made  upon  evidence  the 
admission  of  which  -was  objected  to,  and  exception  taken.  We 
think  such  evidence  proper  to  be  received,  and  that  upon  the 
facts  found  the  action  of  the  court  was  induced  from,  and  war- 
ranted by,  what  we  before  suggested — Robinson  v.  Clapp,  65 
Conn.  380 — "It  might  perhaps  fairly  be  urged  that  to  prevent 
the  defendant  from  removing  that  portion  of  the  trunk  of  the 
tree  upon  his  own  land,  thereby  depriving  him  of  the  opportu- 
nity to  build  upon  it  as  desired,  would  be  likely  to  produce  a 
greater  irreparable  ^'^^  injury  to  the  defendant  than  such  re- 
moval and  the  consequent  destruction  of  the  life  of  the  tree 
would  cause  the  plaintiff,  and  that,  therefore,  the  equitable  rem- 
edy of  injunction  w^hioh  is  not  adapted  finally  to  adjust  the 
rights  of  the  parties  should  have  been  refused,  and  the  con- 
testants left  to  settle  such  rights  in  methods  pertaining  to  the 
legal  and  not  the  chancery  jurisdiction.  We  are  inclined  ta 
think  such  elements  of  discretion  enter  into  the  matter  that 
•we  ought  not  to  disturb  the  conclusion  of  the  trial  court  upoD 
it."    There  is  nothing  in  the  additional  facts  found,  regarding 
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the  well  and  concerning  light,  to  differentiaite  the  present  appeal 
in  those  respects  from  the  former  one. 

There  ia  no  error  in  the  judgment  complained  oL 

In  this  opinion  the  other  judges  concurred. 

1'he  facta  and  decision  In  the  case  of  Robinson  t.  Glapp,  6S  Oonn. 
3G5,  80  far  as  they  relate  to  the  decision  In  the  principal  ease,  were 
as  follows:  On  September  21,1883,  one  W.  Walte  wras  the  owner  In  fee 
of  the  premises  In  dispute.  A  dwelling-house  stood  on  the  westerly 
aide  thereof.  On  said  day  Walte,  through  a  third  person,  conreyed 
to  bis  wife  the  westerly  part  of  said  lot,  forty  feet  front,  on  which 
said  dwelling-bouse  stood.  On  August  23,  1888,  said  lot  was  by 
warranty  deed  conveyed  to  plaintiff  by  an  agent  of  Mr.  and  Mrs. 
Waite  to  whom  It  had  been  conveyed  for  that  purpose.  On 
October  6,  1888,  W.  Walte  quitclaimed  his  Interest  In  the  remaJnin; 
twenty-one  feet  of  the  original  lot  to  the  defendant.  On  the 
boundary  line  of  the  premises  of  plaintiff  and  defendant  there 
stands  a  maple  tree  about  sixteen  inches  in  diameter,  with  branches 
extending  from  forty  to  fifty  feet.  This  tree  Is  valuaible  to 
plaintiflF,  and  siiades  a  part  of  his  premises.  The  boundary 
line  runs  through  the  trunk  of  the  tree.  At  the  time  Walte 
erected  the  dwelling-house,  more  than  twenty  years  befOi*e 
plainflfTc  purchase,  he  dug  a  well,  connecting  It  by  pipes  with  the 
dwelling-house,  and  used  It  In  such  connection  up  to  within  a  short 
time  previous  to  such  purchase.  Plaintiff  never  used  the  well,  and 
It  has  remained  covt?red  op  ever  since  he  became  owner  of  the 
premises.  The  well  is  two  and  one-half  feet  in  diameter  and  adjoins 
the  boundary  line,  but  Is  practically  all  of  It  upon  the  land  of  the 
defendant,  and  he  does  not  intend  to  destroy  It.  On  the  trial  both 
the  plaintiff  and  Waite  testified  that  while  negotiations  for  the  pur- 
chase were  pending,  Walte  told  plaintiff  that  the  well  went  with 
the  house  and  would  be  sold  to  hlro,  and  that  this  statement  was  a 
substantial  inducement  to  the  plaintiff  In  making  the  purclmse.  The 
court  overruled  defendant's  objection  to  the  admission  of  this  evi- 
dence and  found  the  facts  to  be  as  testified.  The  defendant  intends 
to  build  a  dweUing-honse  extending  along  the  boundary  line  auil 
threatens  to  remove  so  much  of  said  tree  as  Is  on  his  side  of  the 
boundary  line.  The  construction  of  the  dwelling-house  as  defendant 
Intends  to  construct  it  would  cover  the  well  and  probal)ly  kill  the 
tree.  It  would  also  deprive  plaintiff  of  the  supply  of  light  which  has 
come  across  said  twenty-one  feet  now  owned  by  defendant,  and 
would  make  it  necessary  for  plaintiff  to  light  his  dwelling-house  wl»h 
artificial  light  in  the  daytime.  At  the  time  of  purchase  by  plaintiff 
and  defendant  there  was  no  visible  sign  of  demarcation  m.irking 
•aid  boundary  between  them,  and  until  the  time  of  said  purchases 
the  premises  were  an  undivided  tract  of  land.  The  trial  court 
reDdeped  Judgment  for  plaintiff,  enjoining  defendant  from  Interfering 
with  the  tree  to  Its  Injury,  and  from  such  Interference  with  the  well 
as  will  deprive  plaintiff  of  Its  use,  or  from  erecting  any  building 
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npon  his  premises  so  near  as  to  exclude  the  light  from  the  plaintiff'* 
dwelling-house.  Defendant  appealed,  assigning  as  error  the  granting 
of  the  Injunction  restraining  each  of  the  acts  thereby  enjoined  and 
also  in  admitting  the  evidence  before  mentioned.  The  supreme  court, 
in  passing  upon  the  questions  thus  presented  on  appeal  decided  all 
of  them  in  favor  of  defendant  and  granted  a  new  trial.  The  supreme 
court  announced  as  principles  of  law  that  a  landowner  may  cut  from 
a  tree,  the  trunk  of  which  stands  on  the  boundary  line  between 
himself  and  an  adjoining  owner,  all  the  roots  and  branches  on  his 
side  of  the  line  up  to  the  trunk;  that  evidence  that  a  grantor  of  a 
tract  of  land  informed  the  grantee  that  a  well  nearly  on  the  boundary 
line,  but  on  the  land  not  conveyed,  belonged  to  and  would  be  sold 
with  the  land  conveyed,  and  that  this  statement  induced  the  pur- 
chase, is  inadmissible  to  show  the  legal  effect  of  the  deed  as  against 
a  subsequent  purchaser  of  the  remaining  portion  of  the  same  tract 
of  land;  nor  is  such  purchaser  to  whom  the  statement  is  made 
entitled  to  an  injunction  against  the  subsequent  purchaser  to  prevent 
him  from  covering  the  well  with  a  building,  when  the  former  has 
never  used  the  well  since  his  purchase,  and  it  has  been  covered  all 
that  time,  and  pipes  connecting  it  wiith  his  dwelling-house  are 
entirely  on  his  land.  That  a  purchaser  of  a  tract  of  land  on  which 
Is  a  building  a  short  distance  froon  another  tract  of  land  retained  by 
the  grantor  does  not  obtain,  by  implied  grant,  the  right  to  the  light 
which  his  building  receives  from  the  unconveyed  portion,  as  against 
a  subsequent  purchaser  of  the  latter. 


BOTTNDARIEIS— TREES  GROWING  ON  OR  NEAR,  AND 
RKiHTS  OF  ADJOINING  PROPRIETORS.— Where  the  limbs  or 
branches  of  trees  standing  upon  a  boundary  line  overhang  the  land  of 
one,  such  limbs  or  branches  are  his  property,  and  he  can  cut  them  off 
or  trim  them  at  his  pleasure:  Grandona  v.  Ixxvdal,  78  Oal.  618;  12 
Am.  St.  Rep.  125,  and  no(te.  See  especially  the  note  to  Dubois  v. 
Beaver,  82  Am.  Dec.  330.  331. 


State  v.  Smith. 

[67  Connecticut,  511.] 

MUNICIPAL  CORPORATION— LIOENSB  FEES  —  BIGHT 
TO  EXACT.— Under  a  charter  authorizing  a  ci-ty  council  to  license 
cartmen,  truckmen,  hackmen,  butchers,  bakers,  petty  grocers  or 
hucksters,  and  common  victualers,  and  to  make  ordinances  relative 
"to  any  and  all  other  subjects  that  shall  be  deemed  necessary  and 
proper  for  the  protection  and  preservation  of  the  health,  property, 
and  lives  of  the  citizens,"  an  ordinance  prohibiting  the  sale  of  adul- 
terated or  impure  milk  within  the  city  and  i-equiring  everyone  who 
sells  milk  of  any  kind  therein  to  first  procure  a  license  therefor,  is 
void,  in  so  far  as  it  requires  a  license  from  all  who  sell  milk, 
whether  they  are  petty  grocers,  huckstere,  or  common  victualers  or,, 
not. 

MUNICIPAL     CORPORATIONS— LICENSE      FEES— RIGHT 
TO  EXACT.— The  right  of  a  municipal  corporation  to  license  the  pur- 
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suit  of  a  lawful  buslDess,  whlcb,  as  usually  carried  on,  does  not  en- 
danger tbe  public  bealth  or  safety,  and  thus  to  limit  the  number  of 
those  who  may  engage  in  it,  cannot  be  extended  or  enlarged  by  any 
doubtful  implication. 

Prosecution  for  violation  of  an  ordinance  of  a  city  relating  to 
the  sale  of  milk  therein  without  a  license.  Judgment  for  the 
plaintiff.    Defendant  appealed. 

S.  Judson,  Jr.,  for  the  appellant. 

J.  H.  Light  and  V.  K.  C.  Giddings,  for  the  appellee. 

»^''  BALDWIN,  J.  The  charter  of  the  city  of  Bridgeport, 
which  went  into  effect  July  1,  1895,  authorized  the  common 
council  to  make  ordinances,  not  inconsistent  with  law,  relative 
to  commerce;  to  the  inspection  of  produce  brought  ****  into 
the  city  for  sale,  and  the  election  of  inspectors  for  that  purpose; 
to  the  sale  or  offering  for  sale  of  unwholesome  produce  of  all 
kinds;  to  '^licensing  cartmen,  truckmeoi,  hackmen,  butchers, 
bakers,  petty  grocers  or  hucksters,  and  common  viatualers,  un- 
der such  restrictions  and  limitations  as  said  common  council  may 
deem  necessary  and  proper";  to  the  health  of  the  city;  and  to 
"any  and  all  other  subjects  that  shall  be  deemed  necessary  and 
proper  for  the  protection  and  preservation  of  the  health,  prop- 
erty, and  lives  of  the  citizens":  Special  Acts  of  1895,  sec.  41,  p. 
532. 

In  the  General  Statutes,  sections  2658  to  2664  are  grouped 
under  the  heading  of  "Adulteration  of  Milk."  A  public  act 
went  into  effect  August  1,  1895,  to  regulate  the  manufacture 
and  sale  of  food  products,  which  classes  as  food,  under  that  de- 
scription, "every  article  used  for  food  and  drink  by  man,  horses, 
or  cattle":  Public  Acts  of  1895,  c.  235,  sec.  2,  p.  578. 

General  Statutes,  section  2661,  prohibits  the  sale  or  offer  for 
sale  of  impure  or  adulterated  milk.  Section  2660  forbids  the 
sale  of  any  milk  from  which  any  cream  has  been  removed,  except 
out  of  a  can,  vessel,  or  package,  to  which  is  affixed,  not  more 
than  six  inches  from  the  top,  a  metallic  tag  stamped  "Skimmed 
Milk,"  in  leittcrs  not  less  than  an  inch  in  height.  For  any  vio- 
lation of  these  provisions  the  offender  may  be  fined  not  more 
than  seven  dollars  or  imprisoned  not  more  than  thirty  days,  or 
both. 

The  act  of  1895, flection  3,declare8  that  any  article  of  food  shall 
be  deemed  adulterated  if,  among  other  things,  any  substance 
be  mixed  with  it  so  as  to  lower  or  injuriously  affect  its  quality 
or  strength,  or  if  any  valuable  constituent  has  been  wholly  or 
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in  part  abstracted,  or  if  it  is  in  any  part  the  product  of  a  dis- 
eased animal;  and  that  the  Connecticut  Agricultural  Experi- 
ment S-tation  shall  make  analyses  of  food  products  on  sale  which 
it  is  suspected  may  be  adulterated,  and  "may  adopt  or  fix  stand- 
ards of  purity,  quality,  or  strength,  when  such  standards  are 
not  specified  or  fixed  by  statute,"  and,  when  it  finds  by  analysis 
that  adulterated  food  products  have  (been  on  sale  within  the 
state,  shall  notify  *^^^  the  grand  juror  or  prosecuting  attorney 
of  the  town  in  which  they  were  found.  The  sale  or  offer  for  sale 
of  adulterated  food,  by  one  who  knows  it  ito  be  adulterated,  and 
does  not  disclose  this  to  the  purchaser,  is  made  punishable  by  a 
fine  of  not  more  than  five  hundred  dollars,  or  imprisonment  for 
not  more  than  one  year. 

At  the  same  session  of  the  general  assembly,  two  days  later, 
another  statute  was  enacted,  but  repealed  the  following  "week 
(Public  Acts  of  1895,  pp.  588,  ^Q'^),  which  declared  the  term 
''adulterated  milk,"  as  used  in  the  statute  laws  of  the  state,  to 
have  the  following  meaning:  "1.  Milk  containing  more  than 
eighty-eight  per  centum  of  water  or  fluids;  2.  Milk  containing 
less  than  twelve  per  centum  of  milk  solids;  3.  Milk  containing 
less  than  three  per  centum  of  fats;  4.  Milk  drawn  from  cows 
within  fifteen  days  before  or  five  days  after  parturition;  5.  Milk 
drawn  from  animals  fed  on  distillery  waste  or  on  any  substance 
in  a  state  of  fermentation  or  putrefaction  or  on  any  unhealthy 
food;  6.  Milk  drawn  from  cows  kept  in  a  crowded  or  unhealthy 
condition;  7.  Milk  from  which  any  part  of  the  cream  has  been 
removed;  8.  Milk  which  has  been  diluted  -with  water  or  any 
other  fluid,  or  to  which  has  been  added,  or  into  which  has  been 
introduced,  any  foreign  substance  whatever;  9.  All  adulterated 
milk  shall  be  deemed  unclean,  unhealthy,  impure,  and  unwhole- 
some." 

It  is  impossible  to  compare  the  ordinance  of  the  city  of  Bridge- 
port with  these  statutory  provisions,  without  seeing  that  in  many 
respects  they  cover  the  same  ground,  and  cover  it  in  a  different 
way. 

The  ordinance,  section  6,  defines  precisely  adulterated  milk, 
and  gives  conclusive  effect  to  an  analysis  made  by  the  chemist 
employed  by  the  local  board  of  health.  The  general  assembly, 
in  1895,  first  adopting  and  then  repealing  a  somewhat  similar 
definition,  finally  left  the  matter  largely  in  the  hands  of  the 
Connecticut  Agricultural  Experiment  Station. 

The  sale  of  skimmed  milk,  by  the  city  ordinance,  is  to  be 
from  cans  bearing  the  words  "Skimmed  Milk"  conspicuously 


304  State  v.  Smith.  [Conn. 

stamped  upon  the  side;  by  section  2660  of  the  General  Statutes 
•"^  it  is  to  be  from  cans  bearing  a  metallic  tag  on  which  the 
same  words  are  stamped. 

The  pecuniary  penalties  imposed  by  the  ordinance  cannot  be 
less  than  fifty  dollars  nor  more  than  one  hundred  dollars.  Un- 
der the  general  laws,  they  may  be  considerably  less,  and  for  some 
offenses  more,  besides  an  additional  liability  to  imprisonment. 

The  public  statutes  leave  the  business  of  a  milkman  open  to 
all,  on  equal  terms,  throughout  the  state;  only  imposing  certain 
regulations  upon  those  "who  may  undertake  it,  and  enforcing 
them,  when  necessary,  by  proceedings  of  a  criminal  nature,  re- 
sulting in  a  sentence  proportioned  to  the  gravity  of  the  offense. 
The  ordinance  excludes  everyone  who  has  not  received  a  license 
from  the  local  health  officer  from  participating  in  it,  within  the 
city  of  Bridgeport,  under  pain  of  a  fixed  pecuniary  forfeiture, 
which,  in  case  of  a  second  offense,  is  to  be  doubled  and  to  entail  a 
loss  of  the  license  previously  granted.  Of  these  differences  be- 
tween the  provisions  of  the  by-laws  in  question  and  the  general 
statutes,  that  last  mentioned,  unless  found  to  be  warranted  by 
the  terms  of  the  city  charter,  is  decisive  of  the  present  case. 

Under  the  constitution  of  this  state,  even  the  general  assembly 
has  not  unrestricted  power  to  provide  for  the  grant  or  refusal  of 
licenses,  without  which  a  citizen  cannot  engage  in  what  is  one 
of  the  common  occupations  of  life:  State  v.  Conlon,  65  Conn. 
478;  48  Am.  St.  Rep.  227.  It  has  confided  to  the  common  coun- 
cil of  Bridgeport  the  right  to  make  ordinances  relative  to  li- 
censing cartmen,  truckmen,  hackmen,  butchers,  bakers,  petty 
grocers,  or  hucksters,  and  common  victualers.  Petty  grocers  or 
hucksters  and  common  victualers  may,  as  part  of  their  business, 
sell  milk;  buit  the  ordinance  in  question  relates  to  licenses  for  all 
who  sell  milk,  without  regard  to  whether  they  are  petty  grocei^s, 
hucksters,  or  common  victualers,  or  not.  It  therefore  goes  be- 
yond the  power  specifically  conferred,  and  the  "general  welfare" 
clause,  with  which  section  41  of  the  charter  concludes,  must  bo 
read  with  strict  reference  to  what  precedes  it  The  right  to 
license  the  pursuit  of  a  lawful  business,  which,  as  usually  carried 
on,  does  •"**  not  endanger  the  public  health  or  safety,  and  thus 
to  limit  the  number  of  those  who  may  engage  in  it,  is  one  of  the 
highest  powers  of  sovereignty.  When  conferred  upon  a  munici- 
pal corporation,  the  grant  cannot  be  extended  by  any  doubtful 
implication. 

After  giving  full  force  to  all  the  provisions  of  section  41,  we 
are  brought  to  the   conclusion  that  it  is,   at   least,  doubtful 
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whether  the  charter  authorized  the  licensing  of  milkmen.  It 
therefore  did  not  authorize  it;  and  that  part  of  the  ordinance  was 
void  upon  which  the  complaint  in  the  case  before  us  was  based: 
Crofut  V.  Danbury,  65  Conn.  294. 

There  is  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges  concurred. 

MUNICIPAL  CORPORATIONS— LICENSE  FEES.— What  busi- 
ness or  occupation  so  far  affects  the  public  welfare  and  good  order 
as  to  require  it  to  be  licensed  is  a  matter  of  legislative  consideration 
ond  control,  which,  when  exercised  In  good  faith,  cannot  be  reviewed 
by  the  courts:  Oil  City  v.  Oil  City  Trust  Co.,  151  Pa.  St  454;  31  Am. 
St.  Rep.  770,  and  note.  A  city  ordinance  prohibiting  canvassing  with- 
out a  license  is  valid  If  It  Is  equal  and  uniform  In  its  operation  and 
does  not  discriminate  and  Is  not  In  violation  of  the  federal  constitu- 
tion: Note  to  Magneau  v.  Fremont,  27  Am.  St.  Rep.  445.  Laws 
are  not  In  restraint  of  trade  which  merely  Impose  taxes  on  the 
sales  of  merchandise:  Harrison  v.  Mayor,  3  Smedes  &  M.  581;  41  Am. 
Dec.  633.  An  ordinance  exacting  a  license  fee  of  ten  dollars  from 
all  persons  engaged  In  selling  merchandise  Is  valid:  Van  Hook  v. 
Selraa,  70  Ala.  361;  45  Am.  Rep.  85.  This  subject  will  be  found 
fully  treated  In  the  note  to  State  v.  Conlon,  48  Am.  St.  Rep.  236,  237, 
and  tTie  extended  notes  to  Robinson  v.  Mayor,  34  Am.  Dec.  ^-640, 
and  Ex  parte  Gregory,  54  Am.  Bep.  528. 
Ajc  St.  Rsp.,  Vol.  LIL-20 
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[160  ILUNOIS,  77.) 

QUO  WARRANTO.— A  STATUTE  OF  LIMITATIONS  applica- 
ble to  ordinary  civil  actions  does  not  apply  to  a  quo  warranto  pro- 
ceeding to  oust  a  person  wrongfully  acting  as  a  police  magistrate,  as 
this  la  a  mntter  of  public  concern,  and  tlie  maxim,  Nullum  tempus 
occurrlt  rogi,  applies. 

OFFICERS.-POLICE  MAGISTRATES  are  public  officers,  and 
exercise  a  part  of  the  Judicial  powers  of  the  state. 

QUO  WARRANTO.— AN  INFORMATION  in  the  nature  of  a 
quo  warranto  is  a  matter  wHhln  the  sound  legal  discretion  of  the 
court  or  Judge,  and  no  definite  time  is  fixed  beyond  which  an  In- 
formation will  not  lie,  In  matters  of  public  concern,  though  lapse  of 
time  may  be  considered,  with  all  the  other  circumstances  of  the  case, 
as  a  ground  for  refusing  leave  to  file  it. 

PLEADING.— A  PLEA  must  either  traverse,  or  confess  and 
avoid. 

PLEADING— VACANCY  IN  OFFICE.— In  pleading  a  vacnnoy 
In  office.  It  Is  not  good  and  sufficient  pleading  to  say,  "there  being  a 
vacancy,"  where  there  is  no  direct  averment  that  there  Is  a  vacancy, 
and  no  facts  are  stated  showing  such  vacancy. 

PLEADING.— A  DEMURRER  ADMITS  only  such  facts  as  are 
well  pleaded.  It  does  not  admit  conclusions  of  law  stated  by  the 
pleader,  or  the  construction  placed  by  him  upon  statutes. 

I-JST0PPEI.r-OFFICI'mS—RLFX)TIONS.— Street-corner  proph- 
€«cle««  of  success  and  promises  of  assistance,  made  by  an  officer  to  a 
candidate  for  election  to  the  same  office,  do  not  estop  the  promisor 
from  denying  that  any  eleftlon  was  authorir.cfl  by  law,  particularly 
where  It  docs  not  appear  that  he  was  a  candidate,  or  that  he  voted, 
•od  where  It  does  not  appear  that  any  reliance  was  placed  ui)on 
•uch  prophecies  and  proml.ses. 

JUSTICES  OP  THE  PEACE.- POLICE  MAGISTRATES  ar* 
justices  of  the  peace.  In  law  and  In  fact,  though  different  In  name. 


March,  1896.]  McPhail  v.  People.  807 

PLEADING.— A  PLEA  Is  to  be  taken  most  strongly  against  the 
pleader. 

ESTOPPEL— RECOGNITION  OF  OFFICER  DB  FACTO— 
CONTESTING  RIGHT  TO  OFFICE.— The  fact  that  a  police  magis- 
trate recognizes  another  officer  as  a  de  facto  police  magistrate,  by 
transmitting  papers  to  him  In  case  of  a  change  of  venue,  does  not 
«etop  the  people  from  maintaining  a  quo  warranto  proceeding  to 
oust  the  latter  from  office,  or  estop  the  former  f rom^  being  the  relator 
Id  such  proceeding. 

H.  "W.  Wells,  for  the  appellant. 

E.  J.  Cooney,  staters  attorney,  and  L.  F.  Meek,  for  the 
appellee. 

''*  BAKEE,  J.  This  is  an  information  in  the  nature  of  a 
quo  warranto,  prosecuted  in  the  Peoria  circuit  court  by  the 
state's  attorney  of  Peoria  county,  in  the  name  of  the  peopk  of 
the  state  of  Illinois,  on  the  relation  of  Charles  T.  Lambert,  and 
against  Duncan  McPhail,  the  appellant.  The  information  was 
filed  by  leave  of  the  judge  of  the  court  in  vacation,  and  process 
was  issued  and  served  to  the  October  term,  1893.  The  cause  was 
heard  at  said  term  upon  a  demurrer  to  the  first,  second,  third, 
fourth,  fifth,  sixth,  and  seventh  pleas  of  McPhail,  and  the  court 
sustained  the  demurrer  to  each  of  said  pleas,  and  McPhail  stand- 
ing by  them,  the  court  rendered  judgment  of  ouster  against  ''* 
him  from  the  office  of  police  magistrate,  and  that  he  pay  a  fine  of 
one  dollar  and  the  costs  of  the  proceeding.  On  an  appeal  to 
the  appellate  court  for  the  second  district,  the  judgment  was 
affirmed,  and  this  further  appeal  then  taken. 

It  appears  from  the  information  that  prior  to  November  6, 
1891,  the  city  of  Peoria  was  organized  under  an  act  entitled  "An 
act  to  reduce  the  charter  of  the  city  of  Peoria,  and  the  several 
acts  amendatory  thereof,  into  one  act,  and  revise  the  same,"  ap- 
proved February  20,  1869.  It  also  appears  that  section  1  of  an 
act  approved  and  in  force  April  13,  1875  (Laws  of  1875,  p.  91; 
1  Starr  &  Curtis'  Annotated  S'tatutes,  533),  makes  provisions  for 
election  of  police  magistrates  in  towns,  cities,  and  villages,  and 
that  section  2  of  said  act  provides  that  the  election  for  police 
magistrates  in  cities  that  have  one  or  more  police  magistrates 
elected  under  a  former  organization,  as  a  town  or  city,  shall  not 
be  held  until  the  term  for  which  said  police  magistrate  or  mag- 
istrates were  elected  has  expired.  It  also  appears  from  the  in- 
formation that,  at  a  municipal  election  held  in  the  city  of  Pe- 
oria on  the  fourth  day  of  November,  1890,  Charles  T.  Lambert 
was  elected  police  magistrate  of  the  city  of  Peoria  for  the  term 
of  four  years,  and  that  afterward,  and  within  the  time  prescribed 
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by  law,  he  duly  qualified  as  such  police  magistrate,  and  was  duly 
commissioned  as  such  for  four  years  from  the  first  Tuesday  in 
January,  1891,  and  ever  since  had  been,  and  still  was,  perform- 
ing the  duties  and  exercising  the  powers,  functions,  and  juris- 
diction of  police  magistrate  of  the  city  of  Peoria,  and  that  hi& 
term  of  office  wpuld  not  expire  until  the  first  Tuesday  in  Jan- 
uary, 1895.     And  the  information  shows  that  on  November  6, 

1891,  the  city  of  Peoria  became  incorporated  under  the  general 
incorporation  act,  entitled  "An  act  to  provide  for  the  incorpora- 
tion of  cities  and  villages,"  approved  April  10,  1872,  and  that 
there  is  no  provision  in  said  act  for  the  election  of  police  mag- 
istrates in  cities  organized  ®®  under  it;  and  shows  that  at  a  spe- 
cial election  held  in  said  city  of  Peoria  for  the  election  of  city 
officers,  on  April  19,  1892,  candidates  for  police  magistrate  were 
voted  for  without  authority  of  law,  and  that  at  said  election  Dun- 
can McPhail  received  a  majority  of  the  votes  cast,  and  afterward 
assumed  to  qualify  as  police  magistrate,  and  has  since  wrongfully 
and  without  authority  of  law  assumed  to  act  as  police  magistrate 
of  the  city  of  Peoria.  The  claim  of  the  information  is,  that  at 
the  time  of  the  adoption  of  the  general  incorporation  law  by  the 
city  there  was  already  a  police  magistrate  in  office,  who  had  been 
elected  while  the  city  was  incorporated  under  the  act  of  February 
20,  1869,  and  whose  term  of  office  would  not  expire  until  Janu- 
ary, 1895,  and  that,  therefore,  the  election  of  McPhail  in  April, 

1892,  as  police  magistrate,  was  not  only  unauthorized  by  law, 
but  expressly  prohibited  by  section  2  of  the  act  of  April  13, 
1876. 

The  first  plea  sets  up  that  the  cause  of  action  did  not  aocnie 
within  one  year  next  before  the  commencement  of  suit,  and  the 
second  plea  that  it  did  not  accrue  within  sixteen  months.  Even 
if  it  should  be  regarded  that  the  information  in  the  case  at  bar 
is  in  effect  a  civil  remedy  for  the  protection  of  private  rights,  and 
that  the  statutes  barring  ordinary  civil  actions  are  applicable  to 
it,  yet  the  statute  that  would  govern  would  be  the  last  clause 
of  section  15  of  chapter  83  of  the  Revised  Statutes,  which  pro- 
vides that  all  civil  actions  not  otherwise  provided  for  shall  be 
commenced  within  five  years  after  the  cause  of  action  accrued. 
But  we  do  not  consider  this  quo  warranto  proceeding  prosecuted 
by  the  state's  attorney  for  the  purpose  of  ousting  one  charged 
with  wrongfully  and  without  authority  of  la/w  exercising  the  of- 
fice, jurisdiction,  and  powers  of  a  police  magistrate,  as  simply  a 
civil  remedy  for  the  protection  of  private  rights  only.  Police 
magistrates  are  public  officers  that  are  pronded  for  in  the  con- 
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stitution  of  the  state,  and  by  that  instrument  the  judicial  powers 
of  the  state  are,  in  part,  vested  in  them:  *^  Const.,  art.  6. 
«ec8.  1,  21.  The  office  of  police  magistrate  is  one  in  which  the 
state  and  the  general  public  have  a  deep  interest,  aiud  the  juris- 
■diction  attached  to  it  is  uniform  with  that  belonging  to  the  of- 
fice of  justice  of  the  peace.  It  is  a  matter  of  public  concern  to 
the  people  of  the  state,  and  against  their  peace  and  dignity,  that 
anyone  should  unlawfully,  and  without  authority  of  right,  exer- 
cise the  jurisdiction,  powers,  and  functions  of  such  office,  and 
also  a  matter  of  interest  to  the  state  and  to  the  general  public 
that  more  persons  than  the  law  authorizes  are  acting  as  police 
magistrates.  In  this  country  the  rule  is,  that  the  attorney  gen- 
eral or  state's  attorney  may  file  the  information  in  behalf  of  the 
people,  where  the  interests  of  the  general  public  are  involved,  at 
•any  time,  and  that,  in  conformity  with  the  maxim.  Nullum  tem- 
pus  occurrit  regi,  lapse  of  time  constitutes  no  bar  to  the  pro- 
•ceeding:  High  on  Extraordinary  Legal  Remedies,  sec.  631;  Com- 
monwealth V.  Allen,  128  Mass.  308. 

It  is,  however,  to  be  borne  in  mind  that  granting  leave  to  file 
an  information  in  the  nature  of  a  quo  warranto  is  a  matter  within 
the  sound  legal  discretion  of  the  court,  or,  under  our  statute,  of 
the  judge  thereof  in  vacation;  that  in  the  application  for  such 
leave,  the  length  of  time  which  has  elapsed  is  a  ground  for  re- 
fusing leave,  to  be  considered  along  with  all  the  other  circum- 
€tances  of  the  case,  and  that  the  common  law  furnishes  no  defi- 
nite time  beyond  which  an  information  will  not  lie:  Rev.  Stats., 
«.  112,  sec.  1;  The  King  v.  Stacey,  1  Durn.  &  E.  1;  People  v. 
"Waite,  70  111.  25.  In  the  case  at  bar,  the  appellant  began  to  use 
and  exercise  the  office  of  police  magistrate  on  and  after  April  29, 
1892,  and  on  September  16,  1893,  in  vacation,  the  judge  of  the 
eircuit  court  gave  leave  to  file  the  information.  No  equitable 
reasons  appear  in  the  case  for  withholding  the  writ  of  quo  war- 
ranto, and  it  cannot  be  said  that  there  was  no  probable  ground 
for  the  proceeding,  or  that  there  was  an  abuse  by  the  circTiit 
judge  of  the  discretionary  power  given  him  by  the  statute. 

®^  The  substance  of  the  third  plea  is,  that  on  April  19,  1892, 
■*'there  being  a  vacancy  in  all  the  offices  of  said  city,  and  espe- 
eially  there  being  a  vacancy  in  the  office  of  police  magistrate  of 
the  city  of  Peoria,"  an  election  was  held,  and  the  defendant  was 
■duly  and  legally  elected  to  the  office  of  police  magistrate,  and 
duly  qualified  within  twenty  days,  and  was  commissioned  and 
was  legally  in  said  office,  without  this,  that  the  relator,  Charles 
T.  Lambert,  was  ever  legally  elected  police  magistrate  of  the  city 
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of  Peoria  under  the  act  of  February  20,  1869.  The  plea  alsa 
contains  an  averment  that  the  city  of  Peoria  had  wholly  failed 
and  neglected  to  elect  any  police  magistrate  under  any  law,  at 
any  time  prior  to  the  last  mentioned  law  (Cities  and  Villages  Act, 
approved  April  10,  1872),  and  the  said  failure  to  elect,  as  afore- 
said, was  the  cause  of  said  before-mentioned  vacancy. 

A  plea  must  either  traverse  or  confess  and  avoid.  It  is  alleged 
in  the  information  that  at  a  municipal  election  for  oflficers  held 
in  the  city  of  Peoria  on  November  4,  1890,  the  relator  was  elected 
police  magistrate  of  the  city  of  Peoria  for  the  term  of  four  years; 
that  he  qualified  as  such  and  was  commissioned,  "and  ever  since 
has  been,  and  still  is,  performing  the  duties  and  exercising  the 
powers,  functions,  and  jurisdiction  of  police  magistrate  of  the 
city  of  Peoria,"  and  that  his  term  of  office  would  not  expire 
until  the  first  Tuesday  in  January,  1895.  The  plea  does  not  trav- 
erse all  or  any  of  these  cdlegations,  or  in  direct  terms  state  any 
fact  or  facts  in  avoidance.  There  is  no  direct  averment  that 
there  was  a  vacancy  in  the  office,  and  no  facta  stated  showing 
suoh  vacancy.  It  is  not  good  and  sufficient  pleading  to  say, 
'*there  being  a  vacancy,'*  etc.  The  defendant  was  called  upon  by 
the  people  of  the  state  to  either  disclaim  or  justify,  and,  if  he 
justified,  it  was  required  of  him  to  set  out  his  title  fully  and  par- 
ticularly, and  it  was  necessary  for  him  to  set  up  all  the  facta 
necessary  to  constitute  a  good  and  sufficient  title  to  the  office. 
This  he  did  not  do  in  this  plea.  The  demurrer  ®^  admits  only 
Buch  facts  as  are  well  pleaded,  and  it  does  not  admit  the  con- 
clusions of  law  stated  by  the  pleader,  nor  the  construction  placed 
by  him  upon  the  statutes. 

It  would  seem  to  be  wholly  immaterial  whether,  under  the 
amendatory  and  revised  charter  of  February  20,  1869,  the  police 
magistrates  were  to  be  elected  by  the  people  or  appointed  by 
the  city  council,  for  the  constitution  of  1870  provides  that  all  po- 
lice magistrates  "shall  be  elected,"  and  the  act  of  April  13,  1875, 
makes  ample  provision  for  the  election  of  a  police  magistrate 
quadrennially,  at  the  annual  election  of  city  officers,  in  cities  in- 
corporated under  special  acts,  in  all  cases  where  the  law  under 
which  the  city  is  incorporated  "docs  not  authorize  the  election  of 
a  police  magistrate." 

The  case  made  by  Uiis  third  plea  is  wholly  unlike  Soucy  t. 
People,  113  111.  109,  which  seems  to  be  largely  relied  on  by  ap- 
pellant. In  that  case  Soucy  had  been  elected  to  the  office  for 
A  stated  time,  and  until  his  successor  should  be  elected  and  qual- 
ified, and  it  was  held  that  he  could  lawfully  hold  over  until  hi« 
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eucoessor  was  elected  and  qualified  without  being  guilty  of  usur- 
pation of  ofiioe,  and  that  the  relator,  McCracken,  had  failed  to  es- 
tablish his  election  to  the  office.  Here,  on  the  oth^r  hand,  Mc- 
Phail, the  defendant,  was  not  the  incumbent  of  the  office  at  and 
before  the  time  of  the  supposed  election,  but,  on  the  contrary 
thereof,  the  relator  was  such  incumbent,  and  no  question  of  the 
right  to  hold  oyer  after  the  expiration  of  a  term  of  office  is  in- 
volved. 

The  fourth  plea  sets  up  that  prior  to  the  election  of  April 
19,  1892,  at  wliich  defendant  was  the  candidate  of  one  of  the 
political  parties  for  the  office  of  police  magistrate,  the  relator, 
Lambert,  said  to  him,  in  substance,  that  he,  Lambert,  would 
assist  the  defendant  to  secure  his  election  by  all  means  in  his 
power  and  also  said  to  him,  in  substance,  "You  can  beat  that 
other  fellow" — meaning  the  opposing  candidate  of  the  other  po- 
litical ®^  party.  The  fifth  and  sixth  pleas  are  substantially  like 
the  fourth  plea.  It  does  not  appear  from  either  of  said  pleas 
that  the  relator,  Lambert,  was  a  candidate  at  said  election  of 
April  19,  1892,  or  that  he  voted  at  said  election,  or  that  he  ren- 
dered any  assistance,  either  at  or  before  the  election,  in  securing 
the  election  of  either  appellant  or  his  opponent,  or  that  he  was 
even  in  the  city  of  Peoria  when  the  election  was  held.  "We  are 
unable  to  see  that  these  street-corner  prophecies  and  promises  of 
assistance,  upon  which  it  does  not  appear  that  even  the  slightest 
reliance  was  ever  placed  by  appellant,  can  have  the  effect  of  an 
estoppel — and  especially  in  a  case  like  this,  where  the  interests 
of  the  state  and  of  the  general  public  are  involved.  People  v. 
"Waite,  70  111.  25,  is  not  in  point.  There  the  relator  participated 
in  the  election  by  voting,  and  by  running  as  an  opposing  candi- 
date. Nor  is  People  v.  Moore,  73  111.  132,  an  authority  for  ap- 
pellant, for  there  the  relator  was  present  at  and  took  part  in  the 
election  of  trustees  of  the  church. 

The  seventh  plea  avers  that  on,  and  ever  since,  April  30,  1892, 
Lambert,  the  relator,  was  and  has  continued  to  be  an  acting  po- 
lice magistrate  for  the  city  of  Peoria,  and  during  all  that  time 
has  kept  an  office  as  such,  and  that  relator,  from  April  30,  1892, 
until  the  commencement  of  this  suit,  sent  many  cases  wherein 
changes  of  venue  were  taken  from  him  to  the  defendant  for  trial, 
and  tried  many  cases  which  were  sent  to  him  by  defendant  on 
change  of  venue.  McPhail,  the  defendant,  was  a  police  magis- 
trate de  facto.  Police  magistrates  are  justices  of  the  peace  in 
law  and  in  fact,  though  different  in  name  (People  v.  Palmer,  64 
111.  41),  and  Lambert,  himself  a  police  magistrate,  had  no  juris- 
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diction  or  anthority  to  oflScially  determine  that  appellant  was  not 
a  police  magistrate  and  justice  of  the  peace,  de  jure  as  well  as  de 
fatfto.  The  statute  (Ber.  Stats.,  c.  79,  sec.  30)  made  it  Lam- 
bert's duty,  in  case  of  a  change  of  venue,  to  transmit  all  the  pa- 
pers and  documents  belonging  to  the  suit  to  the  nearest  justice 
®*  of  the  peace,  and  idso  made  it  his  duty  to  proceed  in  all  suits 
sent  to  him  on  change  of  venue  ''as  if  the  suit  had  been  instituted 
before  him.**  The  plea  is  to  be  taken  most  strongly  against  the 
defendant  below  (appellant  here),  whose  pleading  it  is,  and  so  the 
presumption  must  be  that  appellant  and  the  relator,  each  respec- 
tively, was  the  nearest  police  magistrate  or  justice  of  the  peace, 
each  to  the  other.  We  perceive  nothing  in  tliis  plea  that  would 
preclude  or  estop  the  people  from  maintaining  this  quo  war- 
ranto suit  or  Lambert  from  being  the  relator  therein. 

There  was  no  error  in  sustaining  the  demurrer  to  the  several 
pleas,  or  in  rendering  judgment  of  ouster  and  for  a  fine  and 
costs. 

The  judgment  of  the  appellate  court  is  affirmed. 


POLICE  JUSTICES  ARE  MAGISTRATES:  Kurtz  v.  State,  22  Fla. 
80;  1  Am.  St.  Rep.  173. 

PLEADING.— In  quo  warranto  proceedings  the  defendant  must 
either  disclaim  or  Justify.  If  he  justifles  he  must  set  out  his  title 
fpedally:  Dlstlllinj:  etc.  Feeding  Co.  v.  People,  156  111.  448;  47  Am. 
St.  Rep.  200,  and  note.  A  demurrer  admits  alt  facts  prt>perly 
alleged:  Bomar  v.  Means,  37  S.  C.  520;  34  Am.  St  Rep.  772,  and 
note;  but  not  conclusions  of  tact  or  of  law:  Longshore  Printing  Co. 
T.  Howell,  26  Or.  527;  46  Am.  St.  Rep.  640,  and  note.  Pleadings 
roust  be  taken  most  strongly  against  the  pleader:  Chlpman  v. 
Emerlc,  5  Cal.  49;  63  Am,  Dec.  80,  and  note. 

STATUTE  OF  LIMITATIONS  IN  QUO  WARRANTO  PROCEED- 
INGS.—Whatever  the  proceeding  by  Information  In  the  nature  of 
a  (iuo  warranto  may  have  been  originally,  It  is  now  regarded  as  in 
the  nature  of  a  civil  remody:  I'wcpie  v.  Boyd,  132  111.  60;  and  a 
statute  which  limits  the  prosecution  of  an  information  under  any 
penal  law  does  not  apply  to  an  information  In  the  nature  of  a  quo 
warranto:  Commonwealth  v.  Birc-liett.  2  Va.  Cas.  51. 

Quo  war»*anto  lien  to  enforce  both  public  and  private  rlphts:  People 
▼.  Boyd,  132  111.  60.  In  public  matters  a  writ  of  quo  warranto  Is 
a  writ  of  right  at  the  suit  of  the  state,  and  issues  as  a  matter  of 
course  upon  demand  of  the  proper  officer:  State  v.  Stone,  25  Mo.  555; 
note  to  Commonwealth  v.  Cluley,  04  Am.  Dec.  83;  State  v.  Harrla, 
8  Ark.  570:  36  Am.  Dec.  460;  People  v.  River  RaiaJn  etc.  R.  R.  C>o., 
12  Mich.  389;  86  Am.  Dec.  64;  State  v.  Rose.  84  Mo.  198;  Common- 
wealth V.  Allen,  128  Mass.  30S.  The  attorney  general  has  the  right. 
In  the  name  and  on  the  behalf  of  the  commonwealth,  at  his  own 
discretion,  to  file  an  Information  apalnst  one  usurping  a  public 
office.  The  court  has  no  authority  to  grant  or  to  withhold  leave  to 
file  It:  Commonwealth  v.  Allen.  128  Mass.  SOS.  But  leave  of  court  Is 
nece«i«»ry  where  the  Information  Is  filed  by  an  officer  at  the  rela- 
tion of  an  Individual,  ss  a  quo  warranto  Is  not  a  writ  of  right  where 
Its  object  It  to  enforce  private  rights  as  distinguished  from  public 
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rlg^hts.  Its  issuance,  in  sucti  cases, rests  in  tlie  discretion  of  tlie  court: 
State  V.  Rose,  84  Mo.  198;  Commonwealtli  v.  Cluley,  5U  Pa.  St.  270; 
S4  Am.  Dec.  75;  People  v.  Moore,  73  111.  132.  Where  tlie  state  at 
large  is  interested  in  a  proceeding  in  quo  warranto,  ttie  aitoruoy  gen- 
eral is,  as  at  common  law,  tiie  proper  person  to  institute  it,  but  when 
the  information  is  filed  by  an  individual  to  oust  the  incumbent  from 
an  office  and  install  the  relator  therein,  it  is  a  personal  remedy  on 
behalf  of  the  individual  claiming  to  be  aggrieved,  and  the  state  13 
but  a  nominal  party:  State  v.  Stein,  13  Neb.  529;  Boyd  v.  Nebraska, 
143  U.  S.  135,  157.  A  citizen  has  a  standing  as  an  applicant  for  a 
<luo  warranto  when  the  office  is  a  public  one:  State  v.  Hammer,  42 
N.  J.  L.  435;  but  a  private  person  cannot  appear  as  relator  where 
be  does  not  claim  the  right  to  the  office:  State  v.  Glenn,  13  Neb.  529. 
If  he  does  claim  it,  he  is  a  proper,  if  not  necessary,  party  plaintiff: 
People  V.  De  Be  Voise,  27  Hun,  596.  If  he  does  not  claim  it  the 
prosecution  is  on  behalf  of  the  public,  and  must  be  conducted  by  the 
proper  public  officer:  State  v.  Glenn,  13  Neb.  529.  The  attorney 
general  ought  not  to  institute  quo  warranto  proceedings,  upon  the 
information  of  a  private  party,  to  try  the  right  of  an  incumbent  of  a 
public  office  to  hold  the  same,  where  such  private  person  has  no 
claim  of  title  to  the  office,  and  has  no  personal  interest  in  the  question 
distinct  from  the  public,  unless  the  showing  is  such  as  to  afford 
reasonable  grounds  for  the  belief  that  the  incumbent  of  the 
office  is  an  intruder  therein,  or  one  not  competent  under  the 
constitution  to  hold  it:  Lamoreaux  v.  Ellis.  89  Mich.  146;  Barnum  v. 
Gilman,  27  Minn.  4G6;  38  Am.  Rep.  304.  If,  however,  the  complain- 
ant does  have  an  Interest  In  the  office,  distinct  from  the  public,  and 
requests  the  proper  officer  to  issue  a  writ  of  quo  warranto  to  deter- 
mine the  conflicting  claims  to  the  office,  and  his  request  is  refused, 
he  may  obtain  leave  to  prosecute  the  writ  in  the  name  of  the  state, 
but  on  his  own  behalf:  State  v.  Frazier,  28  Neb,  438;  Boyd  v. 
Nebraska,  143  U.  S.  135,  157. 

The  English  maxim.  Nullum  tempus  oecurrlt  regl,  Is  applicable  to 
the  com  men  wealth  in  all  civ'l  suits:  Nimmo  v.  Commonwealth,  4  Hon. 
&  M.  57;  4  Am.  Dee.  488;  People  v.  Herkimer.  4  Cow.  345;  15  Am. 
Dec.  379;  French  v.  Commonwealth,  5  Leigh,  512;  27  Am,  Dec.  613. 
This  maxim,  however,  applies  only  to  the  state  at  large,  and  not  to 
its  political  subdiviwons:  County  of  St.  Cbarles  v.  Powell,  22  Mo.  52.'; 
€6  Am.  Dec.  637.  The  statute  of  limitations  does  not  run  against 
the  state:  Commonwealth  v.  McGowan,  4  Bibb,  62;  7  Am.  Dec.  737; 
State  V.  Arledge,  2  Bail.  401:  23  Am.  Dec.  145;  Hoey  r.  Frnnnn. 
1  Pa.  St.  295;  44  Am.  Dee.  129;  Moody  v.  Fleming.  4  Ga.  115;  48 
Am.  Dec.  210:  in  the  absence  of  express  words  to  that  effect:  Lessee 
etc.  of  Cincinnati  v.  First  Presbyterian  Cliurch,  8  Oliio.  29S;  .S.2 
Am.  Dec.  718;  Crane  v.  Reeder,  21  Mich.  24;  4  Am.  Rep.  430;  Catlett 
V.  People,  151  111.  16;  and  the  principle  that  acts  of  limitation  do  not 
bind  the  king  or  the  people  applies  to  proceedings  by  quo  warranto, 
the  rule  being  that,  in  the  absence  of  any  statutory  period  of  limita- 
tion the  attorney  general  may  file  an  Information  on  behalf  of  the 
king  or  the  people  at  any  time;  and  that  the  lapse  of  time  constitutes 
no  bar  to  the  proceeding,  In  conformity  with  the  maxim.  Nullum  tem- 
pus occnrrit  regi:  Catlett  v.  People,  151  III.  16;  King  v.  Stacey,  1  Term 
Rep.  2.  3:  Commonwealth  v.  Allen,  128  Mass.  308;  State  v.  Pawtuxet 
Turnpike  Co..  8  R.  I.  521;  94  Am.  Dec.  123.  "The  lapse  of  time," 
©ays  Gray,  iC.  J.,  in  C/ommonwealth  v.  Allen,  128  Mass.  308.  310, 
"between  the  defendant's  assumption  of  the  office  and  the  Institution 
of  this  proceeding,  whatever  effect  It  might  have  as  against  a  private 
person,  cannot  bar  the  right  of  the  commonwealth  suing  by  Its  attor- 
ney general."    But  there  are  cases  holding  that  laches  may  be  Im- 
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pnted  to  the  commonwealth  as  well  as  to  an  IndivlduaL  Thus,  If 
the  court  of  coraraon  pleas  amends  the  charter  of  a  turnpike  com- 
pany, and  the  company,  no  appeal  haying  been  taken  from  the  decree, 
iu  the  exercise  of  good  faith  and  without  any  warning  or  objecVioa 
on  the  part  of  the  commonwealth,  expends  a  large  amount  of 
money  In  extending  its  road  under  the  amended  charter,  a  court 
of  etjuity  will  refuse  its  aid  to  the  commonwealth  after  the  expiration 
of  tive  years,  leaving  It  to  its  remedy  at  law:  Commonwealth  v. 
Wala  etc.  Turnpike  Oo.,  153  Pa.  St,  47.  The  court,  in  this  case, 
admitted  that  the  statute  of  limitations  does  not  run  against  the 
commonwealth,  but  declared  that  the  question  Involved  was  not  one 
as  to  the  statute  of  limitations,  but  one  of  laches.  So,  where  It  is 
claime<l  tltat  a  railroad  corporation  is  illegal  because  one  of  its  ter- 
mini is  not  sutfic-ieutly  definetl.  and  the  state  neglects  for  eight  years 
after  the  articles  of  association  are  filed,  and  with  notice  of  such 
defect,  to  take  advantage  thereof,  by  quo  warranto,  or  other-nise.  Its 
right  to  do  so  thereafter  must  be  considered  as  lost:  State  v.  Bailey, 
19  Ind.  452.  In  State  v.  Gordon.  87  Ind.  175,  a  quo  warranto  proceed- 
ing against  a  turnpike  company  that  had  used  its  franchises  for  nine- 
teen years,  the  court  said:  "We  are  not  prepared  to  hold  that  the 
statute  of  limitations,  eo  nomine,  has  a  complete  application  to  an 
information  like  the  one  before  us.  but  we  think  it  safe  to  say  that 
in  analogy  to  the  clause  of  the  statute  npplying  a  limitation  to  all 
actions  not  specifically  enumerated  and  limited,  fifteen  years  ought 
to  be  considered  as  the  ne  plus  ultra,  beyond  which  such  an  Informa- 
tion cannot  ordinarily  be  prosecuted,  leaving  It  to  the  courts  to 
limft  proceedings  In  any  particular  case  to  a  shorter  period  where 
longer  time  would  be  unavailing,  unreasonable,  or  unconscionable, 
because  of  laches  on  the  part  of  the  state  or  of  the  relator."  In 
that  ca.se  the  articles  of  incorporation  were  defective  in  falling  to  set 
forth  a  line  of  route  or  to  describe  It  with  sufficient  definlteness.  but 
the  company  had  used  the  franchises  of  the  corporation  for  nineteen 
years  under  such  defective  articles,  and  the  court  held  that  a  prose- 
cution by  quo  warranto  against  the  persons  In  possession  of  such 
corpor.Tte  franchises,  to  show  by  what  rleht  they  were  held,  was 
barred  by  lapse  of  time:  State  v.  Gordon.  87  Ind.  171. 

Municipal  corpor.ntlons  are  not  within  the  operation  of  the  statute 
of  limitations  as  respects  public  rights.  The  legal  existence  of  a 
municipal  corporation  Is  a  matter  of  public  right,  and  In  a  proceedlni? 
by  information  In  the  nature  of  a  quo  warranto  to  test  Its  existence, 
or  the  rlsrht  of  Its  officers  to  exerdse  coTTwmte  powers,  etc.,  the  stat- 
ute of  limitations  does  not  apply  nor  does  the  doctrine  of  estoppel, 
except  In  special  and  peculiar  cases.  The  doctrine  of  estoppel  In 
pals  Is  sometimes  applied  to  municipal  corporations,  even  when 
the  quo  warranto  proceeding  Involves  a  question  of  public  right, 
but  such  cases  are  exceptional  and,  when  they  do  occur,  the  public 
Is  only  held  to  be  estopncd  on  account  of  special  circumstances, 
which  would  make  It  hiehly  Inequitable  or  oppressive  to  enforce 
public  rights:  Patlett  ▼.  People.  151  111.  16. 

The  Inconvenience  and  vexation  arising  from  having  no  rule  as 
to  limitation  of  time  In  quo  warranto  proceedings  to  enforce  private 
Hghts,  as  dlstlnirn1she>d  from  public  rights,  was  early  rccoamlroKl  In 
England.  The  time  was  Indefinite  by  the  common  law  and  was 
fixed  by  no  statute.  The  courts  were  desirous  to  go  by  a  certain  rule, 
and  so  they  drew  a  line  by  analogy  to  the  statute  of  limitations 
In  ejectment.  They  drew  It  for  twenty  years.  This  was  "acquiesced 
In  by  the  bar,  and  In  Parliament,  where  It  was  once  mentioned. 
Now  no  person  can  apply  for  an  Information  In  onpo«'t1on  to  enjoy- 
ment and  undisputed  possession  for  twenty  years":  King  r.  Stacey, 
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1  Tomi  Eep.  2,  3,  per  Lord  Mansfield;  King  v.  Bond,  2  Term  Rep.  771. 
In  Illinois,  the  statute  of  limitations,  requiring  all  civil  actions  to  be 
commeucwl  within  five  years  next  after  the  cause  of  action  accrued, 
has  been  applied  to  a  quo  warranto  proceeding  to  compel  school 
directors  to  show  by  what  right  they  claimed  to  hold  their  office: 
People  V.  Boyd,  132  111.  60.  Under  the  Ohio  statute  regulating  pro- 
ceedings in  quo  warranto,  an  action  against  a  corporation  for  the 
forfeiture  of  its  charter  must  be  brought  "within  five  years  after  the 
act  complained  of  was  done  or  committed":  State  v.  Standard  Oil 
Co.,  49  Ohio  St.  137;  34  Am.  St.  Rep.  &41;  State  v.  Railroad  Company, 
50  Ohio  St.  239;  but  the  right  of  the  state  to  bring  an  a<?tion  for  the 
purpose  of  ousting  a  coTporatlon  from  "the  exercise  of  a  power  or 
franchise  under  its  charter"  is  not  barred  until  such  power  or  fran- 
chise has  been  exercised  for  twenty  years:  State  v.  Standard  Oil  Co., 
49  OOiio  St.  137;  34  Am.  St.  Rep.  541.  A  court  may  refuse  a  writ  of 
quo  warranto,  even  before  the  statute  of  limitations  has  run,  in  cer- 
tain cases,  when  the  object  sought  is  to  enforce  private  rights,  and 
in  some  other  proper  cases  when  public  policy  requires  that  the 
writ  should  not  issue:  People  v.  Boyd,  132  111.  60. 
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A  JUDGMENT  AGAINST  AN  ADMINISTRATOR  OR  BXEC7- 
UTOR  for  money  due  from  him,  as  such,  to  the  estate  is,  In  the  ab- 
sence of  fraud  or  collusion,  binding  upon  the  sureties  on  his  bond^ 
and  cannot  be  collaterally  attacked  in  an  action  on  the  bond. 

LIMITATIONS  OF  ACTIONS— SUIT  PENDING.— The  statute 
of  limitations  does  not  run  while  an  action  to  recover  the  matter  in 
dispute  is  pending,  and  the  action  is  pending  until  final  Ju-dgment. 

LIMITATIONS  OF  ACTIONS— SUIT  ON  EXECUTOR'S 
BOND.— In  a  suit  on  an  executor's  bond,  for  a  sum  of  money  found 
due  from  him,  as  executor,  to  the  estate,  where  the  judgment  has 
been  reversed  on  appeal,  as  being  too  large,  and  the  case  has  been 
remanded,  the  statute  of  limitations  begins  to  run  from  the  date  of 
a  new  and  final  judgment  for  the  amount  as  reduced  by  the  dlreotlon 
of  the  appellate  court. 

EXECUTORS  AND  ADMINISTRATORS— REMOVAL  OF  EX- 
ECUTOR PENDING  SETTLEMENT  OF  ACCOUNTS— LIABILITY 
OF  SURETY.— A  surety  on  an  executor's  bond  is  not  relieved  from 
liability  for  an  amount  found  due  from  the  executor  to  the  estate, 
where  the  original  judgment  was  rendered  against  the  executor,  a» 
such,  before  his  removal,  though  after  such  removal  this  judgment 
was  reversed  on  appeal,  the  cause  remanded  with  directions  to  re- 
duce the  Judgment,  and  a  new  and  final  judgment  was  entered 
against  him  individually,  as  the  court  did  not  lose  jurisdiction. 

EXECUTORS  AND  ADMINISTRATORS— JUDGMENT— RE- 
COVERY ON  EXECUTOR'S  BOND  BY  ADMINISTRATOR  DB 
BONIS  NON.— The  fact  that  a  judgment  against  an  executor,  who 
has  been  removed  from  office,  does  not  order  the  amount  to  be  paid 
to  the  administrator  de  bonis  non,  who  is  not  appointed  at  the  time 
the  judgment  is  rendered,  does  not  prevent  a  recovery,  on  the  exec- 
utor's bond,  by  such  administrator,  when  he  is  appointed,  of  the 
amount  found  due  from  the  executor  to  the  estate. 
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EXECUTORS  AND  ADMINISTRATORS— SUIT  ON  EXECU- 
TOR'S BOND— DEMAND.— In  a  suit  upon  an  executor's  bond,  a  de- 
mand is  not  necessary  where  the  statute  does  not  require  iu 

Jarvis  Dinsmoor,  for  the  appellant. 

John  G.  Manahan,  for  the  appellee. 

»«•  MAGRUDER,  J.  This  is  an  action  of  debt,  begun  on 
April  28,  1893,  in  the  name  of  the  people  for  the  use  of  Charles 
H.  Woodburn,  administrator  de  bonis  non  of  the  estate  of  George 
W.  Woodburn,  deceased,  against  the  appellant,  Edward  H.  Nev- 
itt and  others,  sureties  upon  the  bond  of  Peter  Ege  as  executor 
of  the  will  of  said  George  W.  Woodburn.  Appellant  was  the 
only  one  of  the  defendants  who  woa  served.  Pleaa  were  filed  to 
the  declaration;  replications  were  filed  to  the  pleas;  the  cause  was 
tried  before  a  jury;  and  the  trial  resulted  in  verdict  and  judg- 
ment for  the  plaintiff  for  $7,000  debt  and  $2,412  damages,  the 
latter  being  the  sum  of  $1,841  hereinafter  mentioned  and  inter- 
est thereon. 

George  W.  Woodburn  died  on  April  19,  1872,  in  Whiteside 
county,  and  left  a  will  in  which  he  appointed  his  nephew,  Peter 
Ege,  his  executor,  with  power  to  sell  his  real  estate  for  the  pay- 
ment of  his  debts  and  for  the  purpose  of  raising  a  fund  sufticient 
to  pay  out  of  the  interest  thereon  to  his  wife  $1,000  per  year  for 
her  support  during  her  lifetime,  end,  at  her  death,  to  go  to  his 
son,  James  H,  Woodburn,  during  his  lifetime,  etc.  Ege  was  ap- 
pointed executor  on  October  2,  1872,  and  executed  a  bond,  daU'd 
on  that  day,  in  the  sum  of  $7,000  with  appellant  and  two  others 
as  sureties,  conditioned,  as  required  of  executors  by  the  statute 
then  in  force,  that  he  ****  would  make  and  exhibit  in  the  county 
court  a  true  and  perfect  inventory,  etc.,  that  he  would  render  to 
said  court  a  just  account  of  his  doings  as  executor,  and  well  and 
truly  fulfill  the  duties  enjoined  upon  him  in  said  will;  that  he 
would  pay  and  deliver  the  legacies  and  bequests  therein  con- 
tained to  the  parties  thereto  entitled,  so  far  as  the  estate  of  the 
tcfitatoT  should  extend,  according  to  the  value  thereof,  and  as  the 
law  should  charge  him;  and  in  general  that  he  would  do  all  otlier 
acts  that  might  be  required  of  him  by  law:  Rev.  Stata.  1874,  c.  3, 
6cc.  7,  p.  105. 

On  October  13,  1882,  Ege  was  removed,  and  his  letters  testa- 
mentary were  revoked  by  the  county  court  of  Whiteside  county 
for  waste  and  mismanagement  of  the  estate  and  neglect  and  re- 
fusal to  perform  the  duties  of  his  trust.  Subsequently  Chnrles 
H.  Woodburn  waa  appointed  by  said  court  administrator  de  bonis 
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non  with  the  will  annexed.  This  suit  is  brought  under  section 
39  of  the  administration  act,  which  provides  as  follows:  "In  all 
cases  -where  any  such  executor  or  administrator  shall  have  his- 
letters  revoked,  he  shall  he  liable  on  his  bond  to  such  subsequent 
administrator,  or  to  any  other  person  aggrieved,  for  any  misman- 
agement of  the  estate  committed  to  his  care;  and  the  subsequent 
administrator  may  have  and  maintain  actions  against  such  for- 
mer executor  or  administrator  for  all  such  goods,  chattels,  debts, 
and  credits,  as  shall  come  to  his  possession,  and  which  are  with- 
held, or  have  been  wasted,  embezzled,  or  misapplied,  and  no  satis- 
faction made  for  the  same":  1  Starr  &  Curtis*  Annotated  Stat- 
utes, p.  208. 

In  order  to  establish  a  breach  of  the  conditions  of  the  bond, 
plaintiff  introduced  in  evidence  a  decree  of  the  circuit  court  of 
Whiteside  county  entered  on  July  9,  1888,  and,  in  connection 
therewith,  another  decree  of  said  court  entered  in  the  same  cause 
theretofore  on  October  9,  1882.  As  will  appear  by  reference  to 
Woodburn  v.  Woodburn,  123  111.  608,  a  bill  had  been  filed  in  said 
court  by  James  H.  ^**''  Woodburn,  the  son  and  heir  of  George 
W.  Woodburn,  deceased,  against  the  widow,  Phebe  A.  Wood- 
burn,  to  enjoin  a  suit  at  law  and  correct  a  mistake  in  a  deed,  and 
the  widow  had  therein  filed  a  cross-bill  against  her  son  to  set  aside 
a  certain  agreement;  a  bill  had  also  been  filed  by  the  widow 
against  Peter  Ege,  the  executor,  for  an  accounting;  there  were 
also  then  pending  in  said  circuit  court  two  appeals  taken  by  said 
executor,  Peter  Ege,  from  two  orders  entered  by  the  county 
court  in  the  matter  of  said  estate,  one,  an  order  made  upon  the 
final  report  of  said  executor  to  the  county  court,  a.nd  the  other, 
an  order  directing  the  executor  to  pay  over  to  the  widow  a  certain 
sum  found  to  be  due  from  him.  These  chancery  causes  and  ap- 
peals from  the  county  court  were  consolidated,  and  one  decree 
was  entered  therein  on  Octobeo*  9,  1882,  which  is  the  decree  in- 
troduced in  evidence  as  above  stated.  That  portion  of  said  de- 
cree which  has  reference  to  the  final  report  of  the  executor  to 
the  county  court  recites,  that  "the  court  being  fully  advised  in 
the  premises  in  the  matter  of  the  appeal  of  Peter  Ege  as  execu- 
tor of  the  last  will  and  testament  of  George  W.  Woodburn,  de- 
ceased, from  the  county  court  of  said  county  on  the  final  report 
of  said  executor,  doth  find  that  there  is  due  the  estate  of  said 
deceased  from  the  said  executor  the  sum  of  $8,604.52*';  and  the 
decree  then  proceeds  to  order  and  adjudge  that  Ege  pay  said  sum 
with  interest  from  the  date  of  the  decree  within  thirty  days,  and, 
in  default  thereof,  that  execution  issue,  etc. 
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This  decree  of  October  9, 1888,  waa  taken  by  writ  of  error  for 
review  to  the  appellate  court,  and  was  thence  brought  by  appeal 
to  this  court,  and  the  decision  upon  it  is  reported  as  Woodbum 
V.  Woodburn,  123  111.  608.  We  there  held  that,  so  far  as  said 
sum  of  $8,604.52 — "with  which  Ege  was  charged  as  executor, 
and  for  which  judgment  was  rendered  against  him  in  favor  of 
the  estate" — was  made  up  of  a  certain  note  for  $3,050  and  inter- 
est thereon,  it  was  erroneous,  and  we  said:  **TVe  decide  nothing 
*®®  more  against  the  indebtedness  found  due  from  Ege  as  ex- 
ecutor to  the  estate  of  George  W.  Woodbum  than  in  respect  of 
this  note — that  h6  should  not  have  been  charged  therewith." 
The  judgment  entered  in  that  case  was  a  judgment  reversing  the 
decree  and  judgment  of  the  circuit  court,  and  remanding  the 
cause  for  further  proceedings  conformable  to  the  opinion. 

The  decree  of  July  9,  1888,  recites  that  James  H.  Woodbum 
had  sued  out  from  the  appellate  court  a  writ  of  error,  directed  to 
said  Phebe  A.  Woodbum  and  James  Ege,  to  reverse  in  part  said 
decree  of  October  9,  1882,  and  had  prosecuted  the  same  to  a 
hearing  in  said  court;  that  said  Phebe  A.  Woodbum  had  ap- 
pealed from  the  judgment  of  the  appellate  court  in  said  cause  to 
the  supreme  court  of  Illinois,  and  had  prosecuted  her  appeal  to 
final  judgment;  that  the  parties  appeared  by  counsel,  and  the 
mandate  and  opinion  of  the  supreme  court  were  filed  and  read; 
that  the  said  Ege  was  present  pro  se;  that  the  cause  was  referred 
to  the  master  to  state  the  account  against  the  said  Ege  in  ac- 
cordance with  the  decision  of  the  supreme  court;  and  the  de- 
cree, after  the  statement  of  the  account  by  the  master  was  read 
and  heard,  adjudges,  "that  by  eliminating  the  said  note  of  James 
H.  Woodbum  for  the  original  sum  of  $3,050  in  accordance  with 
the  order  of  the  supreme  court,  and  correcting  said  decree  made 
in  said  cause  October  9,  1882,  the  balance  against  eaid  Peter  Ege 
shall  be  the  sum  of  $1,369.13;  and  the  same  shall  be,  with  inter- 
est from  said  ninth  day  of  October,  A.  D.  1882,  the  amount  due 
said  estate  from  said  Peter  Ege,  and  which  is  found  by  the  court 
to  be  the  total  amount,  the  sum  of  $1,841 :  which  said  last-men- 
tioned sum  said  Peter  Ege  is  ...  .  ordered  to  pay  .... 
within  thirty  days,"  etc. 

1.  The  main  point  made  by  appellant  is,  that  the  trial  court 
erred  in  refusing  to  permit  him  to  introduce  certain  evidence  for 
the  alleged  purpose  of  showing  that  the  sum,  stated  in  the  dec- 
laration to  have  come  into  the  **•  executor's  hands,  to  wit, 
$1,841»  was  the  proceeds  of  certain  lands  sold  by  the  executor  aa 
trustee.    Upon  this  branch  of  the  case,  counsel  for  appellant  re- 
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fers  us  to  a  large  number  of  authorities,  holding  that  executors 
may  act  in  a  double  capacity,  as  executors  by  virtue  of  their  of- 
fice, and  as  agents  or  trustees  under  a  warrant  of  attorney;  that 
only  the  powers  and  duties  of  executor,  which  result  from  the 
nature  of  that  office,  devolve  upon  an  administrator  with  the  will 
annexed;  that  the  authority  to  act  as  trustee  does  not  devolve 
upon  such  administrator;  that  sureties  on  the  bond  of  an  ex- 
ecutor are  not  liable  for  the  proceeds  of  real  estate;  that  default 
in  the  payment  of  the  proceeds  of  real  estate,  arising  from  the 
execution  of  a  trust  power  in  the  will,  does  not  contravene  any 
condition  of  the  executor's  bond;  that  the  liability  to  pay  over 
such  proceeds  is  not  in  consequence  of  the  bond;  and,  hence, 
that  such  liability  cannot  be  enforced  against  the  sureties.  We 
do  not  deem  it  necessary  to  discuss  tliese  authorities,  or  to  pass 
any  opinion  upon  the  doctrine  announced  by  them. 

It  is  sufficient  to  say,  so  far  as  the  present  case  is  concerned, 
that  the  decree  of  1888  was  produced  in  evidence  and  read  in 
connection  with  the  decree  of  1882.  It  thus  appears  that  judg- 
ment was  rendered  against  Peter  Ege,  the  principal  in  the  bond, 
for  money  due  from  liim  as  executor  to  the  estate  of  George  W. 
Woodbum.  This  finding,  that  the  executor  as  such  owed  the 
money  to  the  estate,  is  binding  on  the  surety.  "As  a  general 
rule,  sureties  upon  official  bonds  are  not  concluded  by  a  decree 
or  judgment  against  their  principal,  unless  they  have  had  their 
day  in  court  or  an  opportunity  to  be  heard  in  their  defense;  but 
administration  bonds  seem  to  form  an  exception  to  this  general 
rule,  and  the  sureties  thereon,  in  respect  of  their  liability  for 
the  default  of  the  principal,  seem  to  be  classed  with  such  sureties 
as  covenant  that  their  principal  shall  do  a  particular  act":  Irwin 
V.  Backus,  25  Cal.  214;  85  Am.  Dec.  125.  The  liability  of  a 
surety  upon  an  ^***  administration  bond  is  fixed  by  the  judg- 
ment against  his  principal;  and  this  is  so  by  reason  of  the  terms 
of  his  obligation,  which  are  substantially  those  of  the  bond  sued 
on  in  this  case  as  above  set  forth.  It  results  from  the  nature  of 
the  obligation  entered  into  by  a  surety  on  an  administration  or 
executor^s  bond,  that  he  is  bound  and  concluded  by  the  judgment 
against  his  principal  in  the  absence  of  fraud  or  collusion:  1 
Woemer's  American  Law  of  Administration,  sec.  255;  2  Black 
on  Judgments,  sec.  589;  Ralston  v.  "Wood,  15  111.  159;  58  Am. 
Dec.  604;  Housh  v.  People,  66  111.  178;  Stovall  v.  Banks,  10  Wall. 
583;  Chicago  v.  Gage,  95  111.  593;  35  Am.  Rep.  182.  The  judg- 
ment against  the  principal  in  such  case  is  res  judicata,  and  can- 
not be  collaterally  attacked  in  the  action  on  the  bond. 
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Counsel  for  appellant  claims  that  the  county  court  had  no 
jurisdictfon  to  charge  the  executor  with  the  proceeds  of  real  es- 
tate sold  under  a  power  in  the  will,  conferred  upon  him  as  a  per- 
sonal trust  and  by  reason  of  the  testator's  confidence  in  him; 
and  that,  therefore,  a  judgment,  based  upon  an  account,  or  a  re- 
port, containing  such  a  charge,  could  be  attacked  collaterally. 
Even  if  this  were  so,  counsel  did  not  offer  to  introduce  proper 
evidence  to  show  that  the  judgment  was  founded  upon  a  charge 
for  the  proceeds  of  the  sale  of  real  estate.  He  proposed  to  in  tro- 
duce  the  first  report  of  the  executor  as  to  the  disposition  of  the 
personal  property  described  in  the  inventory,  and  the  second  re- 
port which  mentions  only  the  note  for  $3,050,  but  did  not  offer 
the  final  report  of  the  executor  mentioned  in  the  decree  of  1882. 
If  the  sum  of  $1,841  represented  the  proceeds  of  the  sale  of  real 
estate,  the  final  report  upon  which  the  decree  of  1882  was  based 
was  the  proper  evidence  of  the  fact.  The  account  in  such  report 
would  be  considered  a  part  of  the  judgment  itself,  and  would 
show  the  nature  of  each  of  the  several  items  therein  embraced 
and  of  the  judgment  of  the  court  upon  each  item.  The  items, 
over  which  the  probate  court  was  held  to  haVe  no  jurisdiction, 
■were  **^  shown  by  the  guardian's  account  in  People  v.  Seelye, 
146  111.  189,  and  by  the  administrator's  account  in  Probate  Court 
of  Newport  v.  Hazard,  13  R.  I.  3.  Whatever  personal  trust  the 
executor  was  required  by  the  will  to  execute  as  trustee  related  to 
the  sale  of  the  real  estate  for  the  purpose  of  raising  a  fund  for  the 
support  of  the  widow.  As  the  decree  of  1882  contains  a  separate 
order  directing  Ege  to  pay  $859.86  to  the  widow,  it  would  appear 
from  the  face  of  the  decree  itself  that  the  amount  found  due  on 
the  final  report  of  the  executor  did  not  include  the  proceeds  of 
real  estate  derived  from  the  execution  of  the  personal  trust 

2.  The  statute  of  limitations  waa  pleaded  to  the  declaration, 
end  it  is  claimed  that  the  action  was  barred  upon  the  alleged 
ground  that  it  did  not  accrue  within  ten  years  next  before  the 
commencement  of  the  suit  Counsel  for  appellant  claims  that  ex- 
ecution was  issued  upon  the  decree  of  October  9,  1882;  that  de- 
mand was  made  thereon  by  the  sheriff  on  December  11,  1882; 
that  thirty  days  thereafter,  to  wit  on  January  12,  1883,  the  lia- 
bility of  the  surety  began  to  run;  and  that,  as  this  action  was  not 
commenced  until  April  28,  1893,  the  ten  years  had  passed  and 
the  bar  was  complete.  We  think  that  the  cause  of  action  ac- 
crued on  July  9,  1888,  when  the  final  decree  for  $1,841  wns  en- 
tered against  Ege.  Ten  yrars  had  not  elapsed  after  that  date 
and  before  the  beginning  of  the  soit 
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Section  16  of  the  limitation  act  provides  that  "actions  on  honds 
....  shall  be  commenced  within  ten  years  next  after  the  cause 
of  action  accrued":  2  Starr  &  Curtis' Annotated  Statutes,  p.  1553. 
The  cause  of  action  is  not  the  making  of  the  bond  but  consists  of 
the  execution  of  the  bond  and  the  breach  of  the  condition  of  the 
bond:  Bonham  v.  People,  102  111.  434.  In  an  action  upon  an 
executor's  or  administrator's  bond,  the  foundation  of  the  right  of 
recovery  is  the  liability  of  the  principal  and  sureties  to  pay  the 
judgment  against  the  principal,  when  such  judgment  ^**  has 
been  rendered.  The  cause  of  action  accrues  upon  the  failure  of 
the  executor  or  administrator  to  pay  the  judgment  so  rendered 
against  him:  People  v.  Seelye,  146  111.  189;  Frank  v.  People,  147 
111.  105.  In  the  case  at  bar,  although  the  original  judgment  or 
decree  was  rendered  against  the  executor  on  October  9,  1882, 
yet  that  judgment  was  taken  for  review  by  writ  of  error  to  the 
appellate  court  and  by  appeal  to  the  supreme  court,  and  finally 
reversed  as  being  too  large;  and,  upon  a  remandment  of  the 
cause,  a  new  judgment  was  rendered  for  the  correct  amount  as  re- 
duced by  the  reviewing  court.  The  suit  was  pending  until  the 
final  decree  of  July,  1888.  The  statute  of  limitations  does  not 
run  while  the  action  to  recover  the  matter  in  dispute  is  pend- 
ing: Chicago  etc.  Ey.  Co.  v.  Jenkins,  103  111.  588.  The  declar- 
ation counts  upon  the  decree  of  1888,  and  the  decree  of  1882  was 
introduced  as  explanatory  of  that  of  1888.  We  axe  of  the  opin- 
ion that  the  plea  of  the  statute  of  limitations  does  not  constitute 
a  good  defense. 

The  case  at  bar  differs  from  the  case  of  Peoria  County  v.  Gor- 
don, 82  111.  435,  in  that  here  the  judgment  taken  up  by  writ  of 
error  was  reversed  before  the  statutory  period  had  run,  while 
there  the  judgment  appealed  from  was  affirmed. 

3.  It  is  said  that  the  decree  of  1888  is  against  Ege  individu- 
ally, and  not  against  him  as  executor.  When  the  decree  of  1888 
is  read  in  connection  with  that  of  1882,  it  sufficiently  appears 
tihat  the  former  was  against  the  executor.  It  is  true  that  the 
letters  testamentary  of  Ege,  the  executor,  were  revoked  on  Oc- 
tober 13,  1882,  but  the  decree  of  October  9,  1882,  was  rendered 
against  him  while  he  was  executor,  and  for  causes  arising  during 
his  administration  of  the  estate. 

The  case  of  Slagle  v.  Entrekin,  44  Ohio  St.  637,  is  an  instruc- 
tive one  upon  this  subject.  That  was  an  action  by  an  adminis- 
trator de  bonis  non  upon  the  bond  of  the  executors  who  were  his 
predecessors,  and  their  sureties,  ***  to  recover  the  amount 
found  due  the  estate  on  the  settlement  of  their  accounts  in  the 
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probate  court.  The  executors  had  filed  tlieir  final  account,  which 
was  excepted  to.  A  motion  being  made  to  remove  them,  they 
resigned,  and  their  resignations  were  accepted  before  their  ac- 
count was  settled.  After  their  resignations  the  court  heard  the 
exceptions,  and  settled  the  account,  and  found  a  certain  amount 
due  from  them  to  the  estate,  and  ordered  them  to  pay  it.  It  was 
there  held  that,  where  an  administrator  or  executor  resigns  pend- 
ing the  settlement  of  his  accounts,  the  court  does  not  thereby 
lose  jurisdiction  over  his  person,  or  over  the  settlement  of  his 
accounts,  and  may  proceed  to  hear  and  determine  exceptions 
thereto,  and  ascertain  the  amount  due  from  him  to  the  estaie, 
in  like  manner  as  if  he  had  continued  in  the  execution  of  his 
trust.  We  apprehend  that  the  same  rule  applies  where  an  exec- 
utor has  been  removed.  In  the  case  at  bar,  the  matter  of  the 
settlement  of  the  executor's  accounts  was  .pending  and  unsettled 
•when  he  was  removed.  The  fact  that  the  judgment  against  him 
ii{>on  his  final  report  was  reduced  by  the  reviewing  court,  and  a 
judgment  for  the  reduced  amount  rendered  against  him  in  ac- 
cordance with  the  decision  of  the  reviewing  court,  did  not  de- 
prive the  court  rendering  the  judgment  of  its  jurisdiction  over 
him,  or  over  the  subject  matter  of  the  judgment.  We  do  not 
regard  the  third  objection  as  well  taken. 

4.  It  is  said  that  the  judgment  against  Ege  for  the  amount 
due  from  him  on  his  final  report  did  not  order  such  sunount  to 
be  paid  to  the  administrator  de  bonis  non.  We  do  not  regard 
this  as  material.  The  administrator  de  bonis  non  had  not  been 
appointed  when  the  judgment  was  rendered.  It  was  found  that 
the  amount  which  he  owed  was  due  to  the  estate  of  the  deceased 
and  tliis  was  sufficient.  If  it  had  been  shown  in  this  suit  that 
the  amount  so  found  due  had  been  paid  to  an  authorized  rep- 
resentative of  the  estate  before  the  appointment  of  the  adminis- 
tratar  de  bonis  non,  the  defense  to  the  action  **"*  would  have 
been  complete;  but  no  such  proof  was  made.  After  his  appoint- 
ment, the  administrator  de  bonis  non  was  entitled,  under  the 
statute,  to  maintain  a  suit  against  the  former  executor  and  the 
sureties  on  his  bond,  for  the  indebtedness  of  such  former  exec- 
utor to  the  estate  on  account  of  assets  received  by  him  and  con- 
▼ertcd  to  his  own  use:  Hanifan  v.  Needles,  108  111.  403;  Slagle  ▼. 
Entrekin,  44  Ohio  St.  637. 

6.  It  is  furthermore  contended  that  the  declaration  does  not 
aver  that  a  demand  was  made  of  Ege,  the  executor,  for  the 
amount  for  which  the  decree  was  rendered.  The  averment  and 
proof  of  such  demand  are  necessary  when  the  suit  is  brought  un- 
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^er  section  115  of  the  adrnmistration  aot:  1  Starr  &  Curtis'  An- 
notated Statutes,  p.  244.  But  this  suit  is  hronght  under  section 
39  above  set  forth,  which  does  not  seem  to  require  a  demand  to 
be  made.  It  appears  that  the  executor,  Ege,  appeared  and 
£led  exceptions  when  the  decree  of  1882  was  entered,  and  that 
he  was  present  in  court  in  his  own  behalf  when  the  decree  of 
1888  was  entered.  In  each  decree  he  was  given  thirty  days  from 
the  filing  thereof  to  pay  the  amount  found  due  from  him.  The 
appellant  admits,  however,  that  demand  was  made  of  Ege  by  the 
sherijff  on  December  11,  1882,  fox  the  sum  ordered  to  be  paid  by 
the  decree  of  1883. 

We  are  inclined  to  think  that  there  was  no  error  in  overruling 
the  motion  in  arrest  of  judgment,  such  motion  being  based  upon 
the  two  alleged  defects  in  the  declaration  which  have  been  last 
hereinbefore  considered,  to  wit,  because  there  was  no  order  of  the 
county  court  directing  Ege  to  pay  the  administrator  de  bonis  non 
cum  testamento  annexe,  and  because  no  demand  is  alleged  in 
the  declaration. 

The  judgment  of  the  appellate  court  is  afifijmed. 


EXEOTTTORS  AND  ADMINISTRATORS— CONOLUSIVENESS 
OF  JUDGMENT  AGAINST,  ON  SURETY.— A  judgment  or  decree 
establishing  a  claim  against  an  executor  or  administrator  Is,  In  the 
absence  of  fraud  or  collusion,  conclusive  upon  the  sureties  on  his 
bond:  See  monographic  note  to  Charles  v.  Hoskins,  83  Am.  Dec.  383, 
SS4,  on  judgments  against  principals  as  evidence  against  sureties, 
showing,  however,  that  in  a  number  of  the  states,  a  judgment  or 
decree  establishing  a  claim  against  an  executor  or  administrator 
Is  prima  facie  only  against  his  sureties:  See,  also,  Morris  v.  Murphey, 
95  Ga.  307;  51  Am.  St,  Rep.  81.  Probate  court  orders  ascertaining 
and  fix-ing  the  amount  finally  due  by  an  administrator  are  conclusive 
against  the  sureties  on  his  bond,  in  a  suit  aga-inst  them  for  his  fail- 
ure to  pay  over  such  amount  as  ordered  by  the  court:  Stewart  v. 
Morrison,  81  Tex.  396;  26  Am.  St.  Rep.  821,  and  note;  Judge  of  Pro- 
l)ate  V.  Claggett,  36  N.  H.  381;  72  Am.  Dec.  314;  Ralston  v.  Wood,  15 
111.  159;  58  Am.  Dec.  604. 

EXECUTORS  AND  ADMINISTRATORS.— THE  STATUTE  OP 
LIMITATIONS  begins  to  run  In  favor  of  an  executor  or  administra- 
tor from  the  date  of  his  dismissal:  See  monographic  note  to  Miles  v. 
Thorne,  99  Am.  Dec.  394,  on  the  statute  of  limitations  as  between 
trustor  and  trustee. 

AN  ADMINISTRATOR  DE  BONIS  NON  Is  entitled  to  debts  due 
the  estate,  and  may  maintain  a  common-law  action  against  a  dis- 
missed executor  for  assets  In  his  hands.  He  may  either  sue  on  the 
bond  or  proceed  against  his  predecessor  by  summary  process.  He 
may,  if  desirable,  resort  to  the  sureties  on  the  bond,  or  sue  the  per- 
sonal representatives  of  the  former  administrator  to  recover  the  bal- 
ance of  an  administration  account:  See  monographic  note  to  Potts 
V.  Smith,  24  Am.  Dec.  387,  discussing  administrators  de  bonis  non 
Administratis. 
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[160   ILUNOIS,  215.] 

CARRIERS— DELIVERY  TO  PROPER  PERSON.— A  carrier 
is  an  insurer  of  the  safe  delivery  of  the  goods  to  the  person  to  whom 
they  are  consigned. 

OARRIEKS— LIABILITY  FOR  DELIVERY  TO  WRONG 
PERSON— FRAUD.— A  carrier  cannot  escape  liability  on  the  ground 
that  deception,  imposition,  or  fraud  may  have  been  resorted  to  by 
an  imposter  to  obtain  from  the  agent  of  the  carrier  the  goods  in- 
trusrted  to  its  care, 

CARRIERS— DELIVERY  TO  WRONG  PERSON- IMPOSI- 
.  TION.— An  express  company  is  liable  for  delivering  a  package  of 
money  to  an  impostor  who  represents  that  he  is  the  consignee,  whei-e 
the  one  who  sent  the  money,  as  directed  by  telegraph,  believed 
that  the  telegram  was  from  the  person  by  whom  It  purported  to  have 
been  sent,  although  such  impostor  telegraphed  for  the  mottey  in  the 
name  of  the  supposed  consignee,  and  a  reply  to  the  telegram  was  de- 
livered to  the  imi>ostor.  Tlie  ecjiupriiiy.  witlmut  reference  to  the  party 
who  may  have  ordered  the  money  sent,  or  who  may  have  telegTai>hed 
for  it,  la  bound  to  deliver  it  to  the  real  person  to  whom  it  Is  coi^igued. 

Action  against  a  carrier  to  enforce  its  liability  for  not  deliv- 
ering a  package  of  money  to  the  person  to  whom  it  was  not 
consigned.     The  plaintiffs  and  appellees,  Shearer  &  Co.,  had,  for 
a  number  of  years,  conducted  business  at  the  stockyards  in  Chi- 
cago, and  had  had  dealiogs  with  one  J.  C.  Stubblefield,  who 
was  engaged  in  buying  stock  in  Kansas,  Missouri,  and  Texas, 
and  who,  from  time  to  time,  applied  to  Shearer  &  Co.  for  ad- 
vances of  money,  which  they  sent  him  in  the  form  of  drafts,  let- 
ters of  credit,  and  money  by  express.     Stubblefield  was  acting 
for  himself  in  the  purchase  of  cattle,  and  not  as  agent  of  Shearer 
&  Co.     He  arrived  in  Chetopa,  Kansas,  about  midnight  of  April 
21,  1889,  and  went  to  bed  at  a  hotel,  without  registering,  as  he 
was  tired.     Another  man  got  off  at  Chetopa,  at  the  same  time 
and  from  the  same  train,  but  went  to  a  hotel  farther  from  the 
depot  than  that  to  which  Stubblefield  went     This  man  subse- 
quently claimed  that  his  name  was  J.  C.  Stubblefield.     On  the 
next  day,  the  real  J.  C.  Stubblefield  left  Chetopa,  but  the  im- 
postor, who  personated  him,  went  to  the  telegraph  oflBce,  in 
Chetopa,  and  telegraphed  Shearer  &  Co.  to  express  him  four 
thousand  dollars  on  that  day.     The  money  was  sent  as  ordered 
to  J.  C.  Stubblefield,  the  impostor.     He  received  the  answer  to 
the  telegram,  and,  in  reply  to  a  request   for   particulars,  tele- 
graphed that  he  had  "bought  240  com  fed  Texas,  top  of  300, 
at  $20  a  head.**    The  hotel  at  which  he  stopped  was  kept  by 
one  Davenport,  and  he  informed  Davenport  that  J.  C.  Stubble- 
field was  his  name,  though  he  had  not  registered.     On  the  after- 
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noon  of  April  22d,  the  impostor  had  the  railroad  company  place 
-eleven  stock-cars  on  a  sidetrack  at  Chetopa  ready  for  the  pui-pose 
of  carrying  cattle  for  the  man  known  to  them  as  Stubhlefield.  He 
informed  Davenport  that  he  was  buying  cattle  to  ship  from  Che- 
topa, and  that  he  was  expecting  money  from  Chicago  with  which 
to  pay  for  them;  and  that  he  had  ordered  the  money  from 
Shearer  &  Co.  by  telegraph.  On  the  morning  of  April  24th 
he  called  at  the  express  office,  and  asked  the  agent  if  there  was 
«  package  there  for  Stubhlefield,  sapng  that  that  was  hia  name. 
He  was  asked  what  were  his  initials,  and  he  replied  "J.  C."  The 
agent  then  said  that  there  was  a  package  for  J.  C.  Stubhlefield, 
and  asked,  "What  identification  have  you?"  He  then  took  from 
his  pocket  two  accounts  of  sales  and  a  telegram  and  handed 
them  to  the  agent.  The  telegram  was  the  one  signed  by  Shearer 
&  Co.  and  addressed  to  J.  C.  Stubhlefield  at  Chetopa.  The  ac- 
counts of  sales  showed  transactions  between  J.  C.  Stubhlefield 
and  Shearer  &  Co.,  and  that  the  latter  had  sold  in  Chicago  cat- 
tle consigned  to  them  by  J.  C.  Stubhlefield.  The  agent  then 
asked  the  impostor,  'Is  there  anybody  here  that  you  are  ac- 
quainted with?"  The  man  replied,  "Nobody,  except  the  land- 
lord." Davenport  was  then  brought  in,  and  the  agent  inquired 
of  him,  "Are  you  acquainted  with  this  gentleman?"  The  reply 
was,  '1  am."  The  agent  said,  "Who  is  he?  What  is  his  name?" 
and  Daven-port  replied,  "J.  C.  Stubhlefield."  The  agent  then 
caid,  "How  do  you  know  that  is  his  name?"  The  answer  of  Dav- 
•jiport  was,  "At  least,  that  is  the  only  name  I  ever  knew  him 
by.  Besides,  he  has  been  stopping  at  my  house  several  days — 
nearly  a  week.  He  is  also  on  a  trade  with  some  parties  west  of 
town  for  some  stock.  He  has  got  the  cars  ordered.  They  are 
on  the  track  at  the  depot."  The  agent  then  asked  the  impostor, 
^'What  are  you  looking  for?"  He  said,  "A  package  of  money." 
The  agent  asked,  "How  much?"  The  answer  was,  "Four  thou- 
sand dollars,  from  W.  W,  Shearer  &  Co,,  Chicago,  Illinois." 
The  package  of  money  was  then  delivered  by  the  agent  to  the 
impostor,  who  receipted  for  it  as  J.  C.  Stubhlefield,  and  Daven- 
port signed  his  own  name  as  identifying  Stubhlefield.  The  im- 
postor was  not  afterward  seen  in  Chetopa.  The  real  J.  C.  Stub- 
blefield,  soon  after  leaving  Chetopa,  went  to  Chicago,  and  called 
at  the  office  of  Shearer  &  Co.,  when  it  was  discovered  that  a  fraud 
had  been  consummated,  and  steps  were  immediately  taJcen  to 
«top  tiie  delivery  of  the  package,  but  it  was  then  too  late. 

James  Frake  and  W.  W.  Morsman,  for  the  appellant. 

Bamum,  Humphrey  &  Bamum,  far  the  appellees. 
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**®  CRAIG,  C.  J.  On  the  trial  in  the  circuit  court  before  tha 
court,  without  a  jury,  the  court  held  as  law  ten  propositions  sub- 
mitted by  the  appellees  and  refused  four  propositions  submitted 
by  the  appellant  The  ruling  of  the  court  on  **®  the  proposi- 
tions submitted  led  to  a  judgment  in  favor  of  the  appellees,  the 
plaintiffs  in  the  action,  and  that  judgment  was  affirmed  in  the 
appellate  court.  When  this  case  was  first  submitted,  we  were 
inclined  to  reverse  the  judgment  and  remand  for  another  trial, 
but,  upon  a  petition  for  a  rehearing,  on  a  further  consideration 
of  the  case,  we  have  reached  a  different  conclusion. 

Appellees'  third  and  fourth  propositions  held  were  as  follows: 
"3.  To  relieve  the  defendant  from  legal  liability  in  this  action  it 
is  not  enough  that  the  evidence  should  prove  that  the  man  to 
whom  the  defendant's  agent  at  Chetopa  delivered  the  package 
in  controversy  was  in  fact  the  man,  and  was  sufficiently  identi- 
fied to  said  agent  as  the  man,  whose  telegram  to  the  plaintiff  in 
evidence  caused  them  to  send  by  express,  as  they  did,  the  pack- 
age in  question.  4.  The  defendant  in  this  case,  on  recodving  the 
package  in  controversy  addreesed  to  J.  C.  Shibblefield,  Chetopa,. 
Kansas,  became,  as  common  carrier,  an  insurer  of  the  safe  de- 
livery of  said  package  to  J.  C.  Stubblefield,  Chetopa,  Kansas, 
and  nothing  except  the  act  of  God  or  of  the  public  enemy  could 
discharge  the  defendant  from  the  duty  of  so  delivering  it." 

Appellant's  first  refused  proposition  was  aa  follows:  "If  the 
defendant's  agent  delivered  the  package  in  controversy  to  the 
identical  person  in  response  to  whose  telegraphic  order  the  plain- 
tiff sent  tiie  same,  in  good  faith,  believing  such  person  was  J.  C. 
Stubblefield  and  the  person  named  as  consignee,  and  if,  at  the 
time  of  the  delivery  of  the  package  in  controversy,  the  defend- 
ant's agent  correctly  ascertained  tliat  the  person  who  demanded 
it  and  to  whom  it  was  delivered  was  the  identical  person  in  re- 
sponse to  whose  order  the  plaintiff  sent  the  same,  and  that  plain- 
tiffs had  accepted  the  order  of  suoh  person  and  acted  irpon  the 
same  as  the  order  of  J.  C.  Stubblefield,  and  if,  before  the  deliv- 
ery of  the  package  in  controversy,  *^**  the  defendant's  agenti 
made  reasonable  efforts  and  exercised  reasonable  and  ordinary 
care  and  diligence  to  ascertain  the  identity  of  the  peiison  who 
demanded  the  delivery  and  to  whom  the  delivery  was  in  fact 
made,  and  then  made  such  delivery  without  knowledge  or  reason 
to  believe  that  the  person  to  whom  such  delivery  was  made  was 
not  the  person  to  whom  such  package  was  addressed,  then  the 
plaintiffs  cannot  recover  in  this  action,  and  the  finding  and  judg- 
ment must  be  for  the  defendant." 
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It  is  apparent  from  Uie  record  that  the  package  was  delivered 
to  the  person  in  response  to  whose  telegmphic  order  appellees 
sent  the  package,  appellees  at  the  time  believing  such  person  to 
be  J.  C.  Stubblefield;  and  it  is,  no  doubt,  also  true  that,  at  the 
time  of  delivery,  the  agent  of  appellant  ascertained  that  the  per- 
son -who  demanded  the  paclcage,  and  to  whom  it  was  delivered, 
was  the  person  in  response  to  whose  order  appellees  sent  the 
same,  and  that  appellees  treated  the  order  for  the  money  as  the 
order  of  J.  C.  Stubblefield;  and  it  may  also  be  true  that  the  agent 
used  reasonable  diligence  to  ascertain  the  identity  of  tlie  person 
who  demanded  the  package  before  it  was  delivered.  Would 
these  facts  relieve  the  carrier  of  liability  for  delivering  the  pack- 
age to  a  person  to  whom  it  was  not  consigned? 

In  Hutcliinson  on  Carriers,  section  344,  the  rule  with  refer- 
ence to  delivery  is  stated  as  follows:  "No  circumstance  of  fraud, 
imposition,  or  mistake  will  excuse  the  common  carrier  from  re- 
sponsibility for  a  delivery  to  the  wrong  person.  The  law  exacts 
of  him  absolute  certainty  that  the  person  to  whom  the  delivery 
is  made  is  the  party  rightfully  entitled  to  the  goods,  and  puts 
upon  him  the  entire  risk  of  mistakes  in  this  respect,  no  matter 
from  what  cause  occasioned,  however  Justifiable  the  delivery  may 
eeem  to  have  been,  or  however  satisfactory  the  circumstances  or 
proof  of  identify  may  have  been  to  his  mind,  and  no  excuse  has 
ever  been  allowed  for  a  delivery  ^^^  to  a  person  for  whom  the 
goods  were  not  directed  or  consigned." 

In  United  States  Exp.  Co.  v.  Hutohins,  67  111.  348,  350,  where 
an  action  was  brought  against  the  express  company  for  its  fail- 
ure to  deliver  a  package  of  money  left  with  it  to  be  carried  and 
delivered,  this  court  said  in  regard  to  the  liability  of  the  com- 
pany: "They  became  insurers  for  its  safe  delivery.  Being  so, 
nothing  can  excuse  them  from  their  obligation  safely  to  carry 
and  dehveo",  but  the  act  of  God  or  the  public  enemy.  This  rule 
of  the  common  law,  the  rigid  application  of  which  has  given  so 
much  satisfaction  and  security  to  the  commerce  of  nations,  is 
properly  invoked  in  cases  like  this." 

In  Baldwin  v.  American  Exp.  Co.,  23  111.  197,  74  Am.  Dec. 
190,  where  an  action  was  brought  against  the  company  to  re- 
cover the  value  of  a  package  of  money  which  it,  as  common  car- 
rier, undertook  to  carry  from  Chicago  to  Madison,  Wisconsin, 
and  deliver  to  a  certain  named  person,  it  was  held  to  be  the  set- 
tled doctrine  of  England  and  of  this  country  that  there  must  be 
an  actual  delivery  to  the  proper  person,  and  in  no  other  way  can 
the  company  discharge  itself  of  responsibility  as  a  common  car- 
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rier,  except  by  proving  that  it  has  performed  such  engagement, 
or  has  been  excused  from  the  performance  of  it,  or  been  pre- 
vented by  the  act  oi  God  or  the  public  enemy.  After  citing  au- 
thorities in  support  of  this  posibion,  it  is  said;  **It  is  necessary, 
in  order  to  give  one  security  to  property,  this  rigid  rule  should 
obtain,  and  it  has  for  years  been  enforced  against  common  car- 
riers. They  are  considered  as  insurers,  and  are  under  that  re- 
sponsibility." In  Gulliver  v.  Adains  Exp.  Co.,  38  111.  503,  the 
rule  announced  in  the  case  last  cited  vras  sanctioned  and  ap- 
proved. 

In  American  etc.  Exp.  Co.  v.  Milk,  73  111.  224,  an  action  was 
brought  against  the  company  to  recover  for  a  package  of  money 
delivered  to  the  company  in  Du  Page  county,  to  be  forwarded  to    f 
Kankakee.  When  the  package  arrived  at  its  destination,the  agent    / 
of  the  **^  company  delivered  it  to  a  certain  person  on  a  forged    j 
order  of  the  consignee.    It  was  held  that  it  is  the  duty  of  an  ex- 
press company,  upon  receiving  a  package  of  money  to  be  for- 
warded, to  safely  carry  and  deliver  it  to  the  consignee,  and  the 
only  way  it  can  relieve  itself  from  responsibility  as  a  oommon 
carrier  is  by  showing  performance,  or  its  prevention  by  the  act 
of  God  or  the  public  enemy,  and  that  it  is  not  discharged  by  de- 
livering the  same  to  another  on  a  forged  order  of  the  owner. 
The  same  doctrine  is  announced  in  American  etc.  Exp.  Co.  v. 
Wolf,  79  111.  430. 

The  decisions  of  this  court  are  believed  to  be  in  harmony  with 
the  law  as  declared  in  the  text-books  and  as  announced  by  a 
large  majority  of  the  courts  of  last  resort  of  the  country.  The 
law  requires  at  the  hands  of  the  carrier  absolute  certainty  that 
the  person  to  whom  the  delivery  is  made  is  the  real  person  to 
■whom  the  goods  have  been  consigned,  and  the  carrier  cannot 
escape  liability  on  the  ground  that  deception,  imposition,  or 
fraud  may  have  been  resorted  to  by  an  impostor  to  obtain  from 
the  agent  of  the  carrier  the  goods  intrusted  to  its  care.  The 
business  interests  of  the  country,  as  well  as  the  rights  of  a  con- 
signor who  pays  a  liberal  price  for  the  transmission  of  his  prop- 
erty, alike  demand  that  the  carrier  ghould  be  held  to  a  strict  ac- 
countability. 

There  are  a  number  of  cases  in  the  books  where  a  delivery  of 
goods  has  been  made  by  the  carrier  to  the  wrong  person  under 
circumstances  not  unlike  the  facts  under  which  the  money  was 
delivered  here,  where  the  carrier  was  held  liable.  In  American 
Exp.  Co.  V.  Fletcher,  25  Ind.  493,  a  person  pretending  to  be 
J.  0.  Riley  called  on  the  telegraph  operator  and  agent  of  the 


March,  1896.]     Pacific  Express  Co.  v.  Shearer.  329 

express  company  and  sent  a  telegram  to  plaintiff  requeeting  a 
certain  sum  of  money  by  express.  In  a  short  time,  the  same 
Agent  received  by  express  a  package  of  money  addressed  to  J.  0. 
Eiley.  The  person  who  had  sent  the  telegram  for  the  money 
called  on  the  agent  and  operator  and  demanded  ^^^  the  package 
of  money,  wTiich  was  delivered  over  to  him.  Subsequently,  it 
turned  out  that  the  person  who  sent  the  telegram  and  to  whom 
the  money  was  delivered  was  not  J.  0.  Eiley,  and  the  express 
company  was  held  liable  for  the  money.  In  the  decision  of  the 
case,  the  court,  among  other  things,  said:  "The  express  under- 
taking of  the  appellant  was  to  deliver  the  package  to  J.  0.  Kiley 
in  person.  The  utmost  that  the  answer  alleged  was,  that  the 
delivery  was  to  another  person  who  pretended  to  be  Riley.  He 
identified  himself  merely  as  having  so  pretended  on  the  day  be- 
fore, by  transmitting  a  telegram  in  Riley's  name.  This  was  no 
better  evidence  that  his  name  was  Riley  than  if  he  had  so  stated 
to  the  express  agent  or  any  third  person.  That  the  package 
had  been  sent  in  response  to  a  telegram  purporting  to  be  from 
J.  0.  Riley  simply  proved  that  Riley  had  credit,  or  some  arrange- 
ment with  the  plaintiff  to  furnish  him  money,  and  that  the  pack- 
age was  sent  to  him — not  that  he  was  the  person  who  sent  the 
dispatch  or  that  anyone  pretending  to  be  him  was  to  receive  it." 
Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783,  35  Am.  Rep. 
107,  is  another  case  in  point.  There  an  instruction  had  been 
given  which  was,  substantially,  that  the  express  company,  with- 
out reference  to  the  party  who  may  have  ordered  the  money 
sent  or  who  may  have  telegraphed  for  it,  was  bound  to  deliver  to 
the  plaintiff  if  it  was  sent  to  him  and  he  was  the  owner.  On 
behalf  of  the  express  company,  it  -was  insisted  that  the  instruc- 
tion did  not  announce  a  correct  rule  of  law,  but  the  court  held 
otherwise,  and  said:  "This  instruction,  viewed  in  reference  to  the 
testimony,  is  nothing  more  than  that  a  forged  telegram  is  no  ex- 
cuse for  the  delivery  to  a  party  not  the  owner  and  to  whom  it 
was  the  contract  of  the  carrier  to  deliver  it Notwith- 
standing the  forged  telegram,  this  carrier,  in  making  a  personal 
delivery,  was  bound  by  law  to  deliver  to  the  person  to  -whom 
the  package  was  addressed,  he  being  its  true  owner.  It  is  the 
settled  doctrine  of  England  and  ^24  ^^-g  country  that  there 
must  be  an  actual  delivery  to  the  proper  person,  ....  and  in 
no  other  way  can  the  carrier  discharge  his  responsibility,  ex- 
cept by  proving  he  has  performed  such  engagement  or  has  been 
excused  from  performance,  or  been  prevented  by  the  act  of  God 
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or  a  public  enemy":  See,  also,  American  Exp.  Co.  v.  Stack,  29 
Ind.  27. 

Price  V.  Oswego  etc.  By.  Co.,  60  N.  Y.  213,  10  Am.  Bep.  475, 
is  an  interesting  case  on  the  question.  There  the  person  who 
ordered  the  goods  in  the  name  of  a  fictitious  firm,  S.  H.  Wilson 
&  Co.,  was  the  same  person  who  received  and  receipted  therefor 
in  the  name  of  such  fictitious  firm.  It  seems  that  the  referee 
found  "that  the  delivery  by  the  carrier  was  to  the  same  person 
who  made  the  order  for  the  goods,"  and  he  also  found,  as  a  con- 
clusion of  law,  that  the  delivery  to  such  person,  without  notice 
of  fraud,  relieved  the  carrier  of  liability.  But  the  court  of  ap- 
peals reversed  the  judgment  and  held  the  carrier  liable,  and, 
among  other  things,  said:  *1t  -would  hardly  be  claimed,  in  case 
there  had  been  a  firm  doing  business  at  Oswego  under  the  name 
of  S.  H.  Wilson  &  Co.,  a  swindler  would  make  himself  consignee 
of  goods,  or  acquire  any  right  whatever  thereto,  which  were  in 
fact  consigned  to  such  firm,  simply  by  showing  that  he  had 
forged  an  order  in  the  name  of  the  firm  directing  such  consign- 
ment. If  he  would  not  thereby  acquire  any  right  to  the  goods 
delivery  to  him  would  not  protect  the  carrier  any  more  than  if 
made  to  any  other  person." 

Duff  V.  Budd,  3  Brod.  &  B.  177,  7  Eng.  Com.  L.  399,  is  also 
a  case  in  point.  There  the  person  who  received  the  goods  was 
the  same  who  ordered  them  in  a  fictitious  name,  but  it  was  held 
the  carrier  had  no  authority  to  deliver  them  to  such  person,  and 
the  owner  w^s  entitled  to  recover  of  the  carrier. 

Dunbar  v.  Boston  etc.  R.  R.Co.,110  Mass.  26,14  Am.  Bep.  576, 
and  Edmunds  v.  Merchants'  etc.  Co.,  135  Mass.  283,  are  relied 
upon  by  the  appellant  to  sustain  the  dolivery  of  the  package.  In 
the  first  case  cited,  one  John  F.  Gorman  called  on  Dunbar,  *^* 
in  Boston,  and  represented  that  he  was  John  H.  Young,  of  Prov- 
idence, Rhode  Island.  He  purchased  on  credit  a  quantity  of 
goods,  and  had  them  consigned  to  John  H.  Young,  Providence, 
Rhode  Island.  Upon  tbe  arrival  of  the  goods  in  Providence, 
(jorman,  who  had  made  the  purchase  in  person,  presented  him- 
self to  the  carrier,  and,  as  the  agent  of  Young,  demanded  the 
jfoods.  The  goods  having  been  delivered  to  him,  Dunbar  sued 
the  carrier  for  a  misdelivers',  but  the  court  held  that  the  action 
would  not  lie.  The  decision,  as  we  understand  it,  is  predicated 
on  the  ground  that  the  goods  were  consigned  and  delivered  to 
the  person  who  nciiially,  in  person,  made  the  purchase  under  an 
EMumed  name.    In  the  other  ease  it  appeared  that  "a  swindler. 
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claiming  to  be  Edward  Pape,  of  Dayton,  Ohio,  purchased  goods 
from  plaintiff  by  personal  negotiation.  There  was  a  man  whose' 
true  name  was  Edward  Pape,  in  Dayton,  Ohio — a  reputable  bus- 
iness man,  who  the  plaintiff  supposed  the  swindler  to  be.  The 
goods  were  delivered  by  plaintiff  to  the  defendant,  to  be  carried 
to  Dayton  and  delivered  to  Edward  Pape.  The  defendant  de- 
livered to  the  swindler."  The  conrt  held  that  the  carrier  was 
not  liable.  In  the  opinion  the  court  said:  "The  sale  was  void- 
able by  the  plaintiff,  but  the  carrier,  by  whom  they  were  for- 
warded, had  no  duty  to  inquire  into  its  validity.  The  person 
who  bought  them,  and  who  called  himself  Edward  Pape,  owned 
the  goods,  and  upon  their  arrival  in  Dayton  had  the  right  to  de- 
mand them  of  the  carrier.  In  delivering  them  to  him  the  car- 
rier was  guilty  of  no  fault  or  negligence.  It  delivered  them  to 
the  person  who  bought  and  owned  them,  who  went  by  the  name 
of  Edward  Pape,  and  thus  answered  the  directions  npon  the 
package,  and  who  was  the  person  to  whom  the  plaintiff  sent 
them."  There  is  a  marked  distinction  between  these  cases  and 
the  one  under  consideration,  and  they  cannot  control  here. 

Another  case  relied  upon  is  Samuel  v.  Cheney,  135  Mass.  278, 
46  Am.  Eep.  467.  That  case,  in  its  facts,  is  more  like  the  one 
under  ^^^  consideration  than  any  that  has  been  cited  by  appel- 
lant, and  it  seems  to  sustain  the  position  of  appellant.  But 
while  we  recognize  the  ability  of  the  conrt  in  which  the  case 
was  decided,  we  do  not  regard  the  rule  laid  down  as  the  correct 
one,  and  we  are  not  inclined  to  follow  it. 

Some  other  cases  have  been  cited  in  the  argument  of  counsel, 
but  it  will  not  be  necessary  to  refer  to  them  here.  The  cases 
bearing  on  the  question  are  not  entirely  harmonious,  but  the  rule 
adopted  in  this  state  and  in  the  courts  of  many  other  states,  that 
the  carrier  is  an  insurer  for  the  safe  delivery  of  the  goods  to- 
the  person  to  whom  they  are  consigned,  is,  as  we  think,  the  only 
safe  rule  to  be  adopted.  This  rule  gives  protection  to  the  con- 
signor, who  pays  his  money  to  the  carrier  to  transport  and  deliver 
goods  to  the  consignee,  and  at  the  same  time  imposes  no  unrea- 
sonable responsibility  on  the  carrier.  When  money  or  goods 
have  been  delivered  to  a  carrier  to  be  carried  and  delivered  to  a 
certain  named  person,  when  they  reach  their  destination  it  i» 
the  business  of  the  agent  of  the  carrier  to  deliver  to  the  real  per- 
son to  whom  they  are  consigned,  and,  as  said  by  Hutchinson, 
no  circumstance  of  fraud,  imposition,  or  mistake  will  excuse  the- 
common  carrier  from  responsibility  for  a  delivery  to  the  wrong- 
person.    Where  the  consignee  is  unknown  to  the  agent  of  the 
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carrier,  it  is  his  duty  to  hold  the  goodB  until  the  consignee  fur- 
nishes ample  proof  that  he  is  the  person  to  whom  the  goods  were 
consigned.  When  Shearer  &  Co.  received  the  telegram  from  J. 
C.  Stubblefield,  and  forwarded  a  package  of  money  directed  to 
J.  C.  Stubblefield,  they  supposed  and  believed  the  order  came 
from  the  man  with  whom  they  had  previously  had  dealings  and 
with  whom  they  were  personally  acquainted,  and,  when  they  de- 
livered the  package  to  the  carrier,  it  was  consigned  to  him.  The 
fact  that  an  impostor  had  sent  a  telegram  in  the  name  of  J.  C. 
Stubblefield,  and  a  reply  to  J.  C.  Stubblefield  was  returned  which 
was  delivered  to  the  impostor,  did  not  authorize  the  agent  of  the 
carrier  to  deliver  ^^"^  the  package  directed  to  J.  C.  Stubblefield 
to  an  impostor  representing  that  he  was  J.  C.  Stubblefield.  Here 
the  package  of  money  was  consigned  to  J.  C.  Stubblefield,  and 
the  carrier  was  directed  to  deliver  the  money  to  him  and  to  him 
only.  This  was  not  done.  The  money  was  never  delivered  to 
J.  C.  Stubblefield,  but  the  agent  of  the  carrier  delivered  it  to  an 
impostor,  and  for  a  failure  to  deliver  the  package  to  J.  C.  Stub- 
blefield the  carrier  is  liable. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


MR.  JUSTICE  PHILLIPS  DISSBNTE5D  In  the  followlngr  lanfniage: 
*'I  cannot  concnr  In  the  views  held  by  the  majority  of  the  court  on 
this  record.  The  rule  of  law  Is  well  settled  that  the  carrier  must  de- 
liver the  goods  carried  to  the  person  to  whom  they  are  consigned. 
No  fraud  or  Imposition  practiced  upon  the  carrier,  and  no  mistake 
of  the  carrier  or  its  agent,  however  satdsrfactory  the  clrcum5?tanrfs 
of  Identlflcatlon  may  be,  will  relieve  the  carrier.  The  law  requires 
a  delivery  to  the  person  to  whom  the  goods  are  shipped,  and  the  car- 
rier assumes  the  entire  risk  of  mistake  in  respect  to  the  identity  of 
the  person  to  whom  a  delivery  may  be  made.  That  requirement 
makes  the  carrier  insurer  for  safe  delivery  to  the  consi^inee  of  the 
goods  carrleil,  and  no  excuse  can  prevail  for  a  delivery  to  another 
than  the  consignee:  United  States  Express  Co.  v.  Ilutchlns,  G7  111. 
848;  Baldwin  v.  American  Express  Co.,  23  111.  197;  Ainerloan  Mi-r- 
chnnts*  I^nlon  Express  Co.  v.  Milk,  73  111.  224;  American  Merchants' 
Union  Express  Co.  v.  Wolf,  79  111.  430;  Gulliver  v.  Adams  Express 
Co.,  38  111.  ?i03.  The  duty  thus  imposed  upon  the  carrier  is  dlselinrg»'d 
when  It  delivers  the  goods  to  the  person  to  whom  the  consignor  sent 
them. 

"The  facts  in  this  record  show  that  appellees,  acting  on  a  telegram 
purporting  to  have  been  sent  by  one  J.  C.  Stubblefield,  forwarded  by 
appellant  from  Chicago,  Illinois,  to  J.  C.  Stubblefield,  at  Cliotopa, 
Kanwji.  the  sum  of  «4.000,  which  waa  delivered  by  the  carrier  to  the 
person  who  sent  the  telegram.  The  person  who  sent  the  telegram  Is 
shown  to  have  called  himself  J.  C  Stubblefield,  and  waa,  during  tba 
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short  time  he  remained  in  Chetopa,  so  known  and  called.  He  was 
not  there  known  or  called  by  any  other  name.  What  other  resi- 
dence he  may  have  had  is  unknown,  so  far  as  the  evidence  shows,  as 
is  also  the  fact  whether  that  was  his  real  name.  It  is  apparent, 
from  the  evidence,  his  purpose  was  to  defraud  the  appellees.  In 
reply  to  the  telegram  requesting  appellees  to  send  money  by  express 
and  answer  the  same,  the  request  therein  made  was  complied  with 
and  the  money  forwarded.  It  does  not  appear  that  any  directions 
were  imposed  upon  the  carrier  as  to  any  investigation  as  to  the 
sender  of  the  telegram,  and  no  contract  made  further  than  that 
arising  under  the  law,  which  created  the  relation  and  duty  between 
consignor,  carrier,  and  consignee.  The  sender  of  that  dispatch  was 
also  answered,  as  requested,  and  particulars  asked  for  by  appellees, 
and  particulars  were  furnished  by  another  telegram  from  the  same 
person  who  sent  the  first,  which  were  satisfactory  to  appellees.  No 
investigation  was  made  by  the  consignors  as  to  the  personality  of  the 
sender  of  the  dispatch,  and  none  by  them  asked  of  the  carrier,  fur- 
ther than  what  the  law  imposed  as  a  duty  on  it.  So  far  as  the  com- 
signor  was  concerned,  it  was  intended,  at  the  time  the  consignment 
was  made,  that  the  money  should  be  delivered  to  the  sender  of  the 
dispatch.  That  intention  grew  out  of  the  fact  that  the  consignors 
had  done  business  with  one  J.  0.  Stubblefield,  in  whom  they  had 
confidence,  and,  believing  that  he  was  the  sender  of  the  disp«atch,  they 
acted  on  It  without  investigation.  They  acted  upon  and  complied 
with  it,  intending  delivery  to  be  made  to  the  person  sending  it.  The 
person  who  sent  the  telegraphic  order  is  the  identical  .person  in  re- 
sponse to  whose  order  the  money  was  sent,  and  was  the  person  who 
demanded  the  consignment  and  made  proof  as  to  his  identity  and  to 
whom  the  goods  were  delivered. 

"It  is  said  in  Hutchinson  on  Carriers,  section  344:  'No  circum-i 
stances  of  fi"aud,  imposition,  or  mistake  will  excuse  the  common  car- 
rier from  responsibility  for  delivery  to  the  wrong  person.  The  law 
exacts  of  him  absolute  certainty  that  the  person  to  whom  the  deliv- 
ery is  made  Is  the  party  rightfully  entitled  to  the  goods,  and  puts 
upon  him  the  entire  risk  of  mistake  in  this  respect,  no  matter  from 
what  cause  occasioned,  however  justifiable  the  delivery  may  seem 
to  have  been,  or  however  satisfactory  the  circumstances  or  proof  of 
Identity  may  have  been  to  his  mind,  and  no  excuse  has  ever  been 
allowed  for  delivery  to  a  person  to  whom  the  goods  were  not  in- 
tended nor  consigned.  If,  therefore,  the  person  who  applies  for  the 
goods  Is  not  known  to  the  carrier,  and  he  has  any  doubt  as  to  his 
being  the  consignee,  he  should  require  the  most  unquestionable 
proof  of  his  identity,  or  if,  from  any  cause,  he  should  have  a  rea- 
sonable doubt  as  to  whether  the  person  claiming  the  goods  was  en- 
titled to  them,  he  should  refuse  delivery  to  him  until  he  established 
his  right.  If,  however,  the  delivery  be  made  to  the  wrong  person, 
whether  by  Innocent  mistake  or  through  fraud  practiced  upon  the 
carrier,  such  wrooigful  delivery  will  be  a  conversion.' 

"This  Is  the  true  rule  of  law.  Express  companies  have  so  many 
opportunities  to  do  wrong,  so  many  temptations  are  spread  before 
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their  employes,  and  such  Is  the  necessity  for  Intrusting  them,  that 
«Tery  presumption  should,  of  right,  be  against  them,  and  should  pre^ 
vail  unless  rebutted.  The  law  imposes  upon  common  carriers  the 
very  strictest  liability  to  carry,  and  safely  deliver  to  the  proper  per- 
son, goods  and  valuables  intrusted  to  them.  This  strict  liability 
should  In  all  proper  cases  be  rigidly  enforced  and  in  no  way  lesseneiL 
Nor  will  the  law  recognize  an  excuse  by  which  It  may  be  avoided. 
But  while  It  Is  true  that  no  fraud  or  Imposition  practiced  upon  the 
carrier  will  relieve  or  excuse  It  from  responsibility  for  delivery  to 
the  wrong  person,  yet  I  am  not  prepared  to  go  to  the  extent  of  hold- 
ing that  the  carrier  is  resi>onaible  for  loss  occasioned  by  fraud  prac- 
ticed upon  the  consignor,  when  the  carrier  Itself  has  used  due  dili- 
gence, care,  and  caution,  and  Is  free  from  negligence.  If  a  fraud  is 
perpetrated  upon  the  consignor  by  reason  of  ingenious  tricks  or  de- 
vices, or  because  of  a  want  of  care  on  his  part,  the  carrier  does  not 
become  a  party  to  that  fraud,  nor  does  any  liability  accrue  against 
It  by  doing  the  only  thing  the  consignor  intended  should  be  done.  As 
Is  said  as  to  the  liability  of  express  companies  In  United  States  Ex- 
press Co.  V,  Hutchins,  67  IlL  348:  *They  become  insurers  for  safe  do- 
livery;  being  so,  nothing  can  excuse  them  from  their  obligation  safely 
to  carry  and  deliver  but  the  act  of  God  or  the  public  enemy.'  But 
the  carrier  Is  not  an  Insurer  against  fraud  being  perpetrated  upon 
the  consignor.  The  opinion  of  the  court  here  extends  the  liability 
of  the  carrier  to  the  extent  of  making  It  an  Insurer  against  fraud 
perpetrated  upon  aj^ellees.  No  negligence  is  shown  on  the  part  of 
appellant  to. create  a  liability  against  it  No  fraud  or  mistake  on  the 
part  of  the  carrier  Is  shown.  The  fraud  that  was  perpetrated  was 
on  the  consignor,  and  not  on  the  carrier. 

"The  case  of  American  ExpT»ss  Co.  v.  Fletcher,  25  Ind.  492,  is 
cited  as  directly  in  point,  sustaining  the  views  of  the  majority.  In 
that  case,  the  only  question  before  the  court  was  as  to  the  sufficiency 
of  the  second  and  third  paragraphs  of  the  answer,  to  which  demur- 
rers were  sustained,  and  It  was  held  the  answer  did  not  set  up  that 
the  consignment  was  delivered  to  the  person  to  whom  It  was  sent. 
That  was  the  only  question  before  the  court  As  a  pleading  the 
answer  set  irp  no  defense,  and  the  demurrer  was  proi)erly  sustained. 

"Most  of  the  cases  In  which  carriers  have  been  held  by  the  courts 
liable  have  been  based  almost  solely  upon  the  ground  of  negligence. 
The  carrier  is,  under  all  circumstances,  being  a  bailee,  bound  to  ex- 
ercise due  diligence  in  the  performance  of  its  undertaking,  and  it  is 
always  essential,  where  the  plaintiff  seeks  to  recover  upon  the 
ground  of  negligence,  that  It  has  performed  Its  duty  with  due  dili- 
gence. 

"In  the  case  of  Duff  v.  Budd.  8  Brod.  &  B.  177,  the  impostor 
ordered  by  mall,  under  the  assumed  name  of  James  Parker,  goods 
to  be  shipped  by  the  carrier  and  delivered  to  James  Parker  In  High 
street,  Oxford.  There  was  no  James  Parker  In  High  street,  but 
there  was  a  William  Parker,  Whom  the  consignor  erroneously  be- 
lieved to  be  the  person  who  ordered  the  goods.  When  the  goods  ar- 
rived at  their  destination  they  were  offered  to  William  Parker,  but 
he  declined  them.    Subsequently  the  carrier  delivered  the  goods  to 
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&  man  who  deinanded  them,  and  who  was  known  to  the  carrier  aa 
Mr.  Parker,  but  not  a^  James  Parker,  nor  of  High  street,  and  with- 
out any  information  that  he  was  the  same  person  who  ordered  the 
goods  from  the  consignor.  In  this  ease  the  judgment  was  for  the 
plaintiff,  but  was  based  upon  the  finding  of  negligence.  Park,  J., 
«aid  in  the  opinion:  'The  real  question  was  whether  the  defendant 
and  his  servants  had  been  guilty  of  gross  negligence  in  the  delivery 
of  the  parcel.' 

"In  Stephenson  v.  Hart,  4  Bing.  476,  the  Impostor  in  person  ordered 
goods  from  the  plaintiff,  who  delivered  them  to  the  carrier  consigned 
to  'J.  West,  No.  27  Great  Winchester  street,  London.'  The  carrier 
was  unable  to  find  such  a  person  on  that  street,  and  found  house  No. 
27  was  vacant.  A  week  or  more  later  the  carrier  received  a  letter 
signed  'J.  West,'  requesting  the  carrier  to  reship  the  goods  to  the 
•Pea  Hen,'  a  public  house  at  St.  Albans.  Without  any  direction  to 
this  effect  from  the  consignor  the  request  was  complied  with,  and 
the  impostor  received  the  goods  without  further  identification  than 
his  ability  to  state  the  contents  of  the  package.  In  this  case,  the 
consignor  recoYered,  but  the  recovery  was  on  the  ground  that  the 
carrier  had  been  guilty  of  gross  negligence  in  the  performance  of  Its 
undertaking. 

"In  Price  v.  Oswego,  50  N.  Y.  213,  10  Am.  Rep.  413,  the  swindler  oiv 
dered  goods  by  mail  from  plaintiff,  signing  the  name  of  S.  H.  Wilson 
&  Co.  to  the  order.  The  plaintiff  complied  with  the  order  and  sent 
the  goods  by  the  defendant,  as  aTjove.  There  was,  in  fact,  no  such 
firm  as  S.  H.  Wilson  &  Cfo.  Soon  after  the  arrival  of  the  goods  a 
person  called  upon  the  carrier  and  asked  if  the  goods  had  arrived, 
and  learning  they  had,  offered  to,  and  did,  pay  the  freight  charges, 
whereupon  the  goods  were  delivered  to  him  upon  his  signing  a  re- 
ceipt for  them.  The  carrier  had  no  knowledge  or  Information 
whether  the  person  to  whom  the  delivery  was  made  was  the  per- 
son who  signed  the  order  for  the  goods  and  with  whom  the  consignor 
had  dealt  as  with  the  true  consignee.  They  were  delivered  without 
any  evidence  of  Identity  whatever,  and  such  delivery  was  an  act  of 
gross  negligence  on  the  part  of  the  carrier. 

"In  Samuel  v.  Cheney,  135  Mass.  278,  46  Am.  Rep.  467,  an  Impostor 
during  the  time  he  remained  at  Saratoga  Springs,  bore  the  name  of  A. 
Swannick.  He  rented  a  house  or  shop,  secured  a  box  at  the  post- 
oflice,  and  had  letterheads  printed  with  his  name,  ui>on  which  was 
also  given  the  number  of  his  postoffice  box,  all  for  the  purpose  of 
perpetrating  the  swindle.  There  was  a  reputable  merchant  in  Sara- 
toga Springs  named  Arthur  Swannick,  who  carried  on  his  business 
In  the  name  of  A.  Swannick.  The  swindler  ordered  a  bill  of  goods 
from  the  plaintiff  In  Boston,  signing  the  name  of  A.  Swannick,  and 
the  plaintiff  forwarded  the  goods  by  defendant,  as  carrier,  believing 
the  letter  was  from  the  reputable  merchant,  consigning  the  goods  to 
A  Swannick,  Saratoga  Springs.  At  the  same  time,  the  plaintiff  sent 
a  bill  for  the  goods  addressed  to  'A.  Swannick,  i>ostoffice  box  1595,' 
that  being  the  box  of  the  swindler  which,  of  course,  went  to  him. 
On  the  arriral  of  the  goods,  they  were  delivered  to  the  swindler  with- 
out any  Identification,  except  that  the  carrier  had  previously  deliv- 
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ored  a  package  of  cigars  at  his  shop.  Action  was  brought  against 
the  carrier  on  the  ground  that  this  was  a  misdelivery,  but  the  court 
held  that  the  delivery  was  good.  The  court  in  that  case  said:  The 
defendant  would  be  justified  In  delivering  the  goods  to  him  whether 
he  was  the  owner  or  not,  because  he  had  ascertained  that  he  was  the 
person  to  whom  the  plaintiCt  had  sent  them.'  To  the  contention  of 
the  plaintiff  that  he  intended  to  send  the  goods  to  Arthur  Swannick, 
the  oonrt  answered:  TTe  think  the  more  correct  statement  is  that 
he  intended  to  send  them  to  the  man  who  ordered  and  agreed  to  pay 
for  them,  supposing,  erroneously,  that  the  man  was  Arthur  Swan- 
nick.  It  seems  to  us  that  the  defendant,  in  answer  to  plaintiff's 
claim,  may  well  say,  We  have  delivered  the  goods  intrusted  to  us, 
according  to  your  directions,  to  the  man  to  whom  you  sent  them,  and 
who,  as  we  were  induced  to  believe  by  your  act  in  dealing  with  him, 
was  the  man  to  whom  you  sent  them.  We  are  guilty  of  no  fraud  or 
negligence.' 

"In  Edmunds  v.  Merchants'  etc.  Co.,  135  Mass.  283,  goods  were  pur- 
chased from  plaintiff  by  one  claiming  to  be  Edward  Pape,  of  DaytoB, 
Ohio,  by  personal  negotiation.  There  was  a  reputable  business  man 
In  Dayton  named  Edward  Pape,  and  plaintiff  supiKJsed  he  was  deal- 
ing with  him.  The  gootls  were  delivered  by  plaintiff  to  the  defend- 
ant carrier,  to  be  transported  to  Dayton  and  delivered  to  Edward 
Pape.  Delivery  was  made  to  the  swindler.  In  the  opinion  the  court 
says:  The  sale  was  voidable  by  tlie  plaintiflf,  but  the  carrier  by  whom 
they  were  forwarded  bad  no  duty  to  inquire  Into  its  validity.  The 
person  who  bought  thein,  and  who  called  himself  Edward  Pape, 
owned  the  goods,  and  upon  their  arrival  in  Dayton  had  the  right  to 
demand  them  of  the  carrier.  In  delivering  them  to  hlni,  the  car- 
rier was  guilty  of  no  fault  or  negligence.  It  delivered  them  to  the 
person  who  bought  and  owned  them,  who  went  by  the  name  of  Ed- 
ward Pape,  and  thus  answered  the  directions  upon  the  package,  and 
who  was  the  person  to  whom  the  plaintiff  sent  them. 

"In  Dunl>ar  v.  Boston  etc.  Co.,  110  Mass.  20,  14  Am.  Rep.  B76,  one 
Gorman  presented  himself  In  Boston  to  Dunbar,  representing  that  he 
was  John  H.  Young,  of  Providence.  In  the  name  of  Young,  he  pur- 
ch.ised  goods  and  had  them  consigned  by  the  defendant  carrior  to 
'John  H.  Young,  Providence,  R.  I.'  On  the  arrival  of  the  goods  Gor- 
man pretended  to  the  carrier  that  he  was  the  agent  of  John  H. 
Young,  and  secured  the  delivery  of  the  goods.  Dunbar  sued  for  a 
misdelivery.  The  opinion  of  the  supreme  court  says:  The  plaintiff 
sold  the  gin  and  whisky,  which  are  the  subject  of  this  action,  to  a 
person  calling  himself  John  II.  Young,  of  Providence,  and  delivered 
them  to  the  defendants  to  be  carried  to  the  same  person  In  Provi- 
dence by  the  same  name.  As  he  was  the  only  person  in  Providence 
who  bore  that  name,  there  was  no  other  Individual  to  whom  tJic  de- 
fendant could  deliver  the  property,  and  delivery  to  bim  would  be 
a  performance  of  the  contract.' 

•There  are  nnmerous  cases  arising  upon  commercial  paper  which 
adopt  the  same  rule  im  hold  In  the  foregoing  cases.  Among  these  are 
Palm  V.  Watt,  7  Ilun,  318;  Kohn  v.  Wntklns,  20  Kan.  noi ;  40  Am. 
Hep.  330:  U.  S.  T.  Nat  Ex.  Bank,  4&  Fed.  U&p.  103;  Uoge  v.  First  Nat. 
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Bank,  18  111.  App.  501.  In  the  latter  case,  a  person  stopping  tran- 
•lently  at  a  hotel  in  Ghebanse,  Illinois,  gave  his  name  as  William 
Bobbins.  He  procured  an  application  for  a  loan,  distributed  by  one 
Sandford,  to  be  filled  out  in  the  handwriting  of  one  Trescott,  who 
was  known  to  Sanf ord,  and  signed  the  name  'William  Robbins'  to  the 
application.  With  the  application  was  an  abstract  of  title  to  land 
lying  near  Lockport,  Illinois,  showing  title  in  William  Robibins,  Jr. 
The  loan  was  made  by  one  Hoge,  and  note  and  mortgage  executed 
In  the  name  of  William  Eobblns.  The  money  was  remitted  by  draft 
payable  to  William  Robbins,  which  this  person  procured  to  be 
cashed.  There  was  no  evidence  whether  his  real  name  was  Robbins 
or  not,  but  there  was  a  Williajn  Robbins  living  near  Rockport  who 
owned  the  land,  but  had  nothing  to  do  with  the  transaction.  The 
entire  busin-ess  was  conducted  between  Sanford  and  the  Impostor 
by  mail.  Hoge  sued  the  bank  that  cashed  the  draft,  on  the  ground 
that  it  had  been  paid  on  a  forged  indorsement.  The  judgment  was 
in  favor  of  the  bank.  The  court  in  the  opinion  says:  The  record 
shews  that  there  was,  at  the  time  the  fraud  in  this  case  was  i>erpe- 
trated,  a  man  at  Ghebanse  who  was  known  in  that  place,  so  far  as 
he  was  known  at  all,  by  the  name  of  William  Robbins.  There  is 
nothing  to  show  that  such  was  not  his  true  name— no  evidence  that 

he  was  ever  known  anywhere  by  any  otther  name He,  in  the 

name  by  Which  he  was  known  to  Sandford  and  Hoge,  executed  the 
note  and  mortgage  which  formed  the  consideration  for  the  draft,  and 
there  is  not  the  slightest  doubt  that  they  intended  the  draft  should 
be  paid  to  the  Identical  individual  with  whom  they  had  corresponded, 
and  who  executed  the  note  and  mortgage  for  which  it  was  given.' 
So,  in  the  present  case,  there  is  no  evidence  that  the  name  of  the 
party  to  whom  delivery  was  made  was  not,  in  fact,  J.  G.  Stubblefield, 
although  not  the  game  J.  0.  Stubblefield  whom  plaintiffs  knew.  He 
had  been  at  a  hotel  in  Ghetopa  four  days,  representing  that  to  be  his 
name,  and  sent  and  received  telegrams  and  ordered  cars  In  that 
name.  He  was  known  there  by  this  name  only.  This  was  prima 
facie  evidence  of  his  true  name,  and  he,  being  the  only  person  in 
Chetopa  bearing  or  claiming  that  name,  would  satisfy  the  directions 
for  delivery,  and  thus  put  upon  the  plaintiffs  the  burden  of  proof 
of  showing  that  the  delivery  was  not  made  to  a  person  named  J-  0. 
Stubblefield,  or  that  the  defendant  company  was  guilty  of  negli- 
gence." 

CARRIERS— DELIVERY  TO  WRONG  PERSON.— No  circum- 
stances of  fraud,  imposition,  or  mistake  excuse  a  common  carrier 
from  responsibility  for  delivery  to  the  wrong  person.  The  law 
exacts  of  him  absolute  certainty  that  the  person  to  whom  the  delivery 
is  made  is  the  party  rightfully  entitled  to  the  goods:  Gavallaro  v. 
Texas  etc.  Ry.  Go.,  110  Gal.  346;  ante,  p.  94;  Adams  v.  Blankenstein, 
2  Gal,  413;  56  Am.  Dec.  350.  If  the  delivery  is  made  to  a  wrong  per- 
son, either  by  an  innocent  mistake  or  through  the  fraud  of  third  per- 
sons, as  upon  a  forged  order,  the  carrier  will  be  responsible,  and  the 
wrongful  delivery  will  be  treated  as  a  conversion:  See  monographic 
note  to  Weyand  v.  Atchison  etc.  Ry.  Go.,  9  Am.  St.  Rep.  513,  showing 
to  whom  carriers  may  lawfully  deliver  property:  Shenk  v.  PMladtf- 
phia  Steam  Propeller  Go.,  60  Pa.  St.  109;  100  Am.  Dec  biH. 
AM.  St.  Rbp.,  Vou  LIL— 22 
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Nelson  v.  Davidson. 

[160  IIXIN0I8,  254.] 

ADVERSE  POSSESSION— LIMITATION  OF  ACTIONS— ES- 
TATE IN  REMAINDER,  WHEN  BARREi:>.— If  the  grantee  of  an 
estate  In  remaloder,  claiming  under  a  deed  which  purports  to  convey 
Ruch  estate  to  him,  and  wliich  is  sufficient  to  constitute  color  of  tiile, 
holds  possession  for  seven  years,  adverse  to  the  tenant  in  remainder, 
and  pays  the  taxes  for  that  period,  the  estate  in  remainder  is  barred 
by  the  statute  of  Umitations,  notwithstanding  the  existence  of  an 
outstanding  life  estate,  where  the  remainderman  was  uuder  no  dis- 
ability during  that  time. 

DEEDS— COLOR  OF  TITLE.— A  grantee  of  land  has  claim  and 
color  of  title  where  his  deed,  on  its  face,  purports  to  convey  the  title. 
It  is  not  necessary,  to  show  color  of  title,  that  the  title,  when  traced 
back  to  its  source,  should  prove  to  be  an  apparently  legal  and  valid 

EflBe  Henderson,  for  the  appellant. 
Winslow  Evans,  for  the  appellee. 

**•  BAILEY,  J.  This  was  an  action  of  eiectment,  brought 
by  Mary  J.  Nelson,  against  Adam  Davidson,  to  recover  lot  3,  of 
the  north  half  of  the  northeast  quarter  of  section  26,  townsliip 
12  north,  of  range  8  east,  of  the  fourth  principal  meridian,  in 
Marshall  county.  The  defendant  pleaded  not  guilty,  and,  tihe 
case  being  submitted  to  the  court  for  trial  without  a  jury,  the 
court  found  the  defendant  not  guilty  and  rendered  judgment 
against  the  plaintiff  for  coats.  From  that  judgment  the  plain- 
tiff has  appealed  to  this  court. 

The  eighty  acre  tract  of  land  of  which  lot  3  forms  a  part  was, 
with  other  lands,  entered  and  purchased  from  the  United  States 
by  Joseph  Thompson,  but,  before  a  patent  was  issued  to  liim, 
he  died,  leaving,  among  other  heirs  at  law,  Margaret  Thompson, 
the  mother  of  Mary  J.  Nelson,  the  plaintiff  in  this  case.  In  a 
partition  proceeding  subsequently  had,  the  eighty  acre  tract,  with 
other  ***^  lands,  was  partitioned  and  set  off  in  severalty  to  ^lar- 
garet  Thompson  (then  Margaret  Brown),  she  having  intermar- 
ried with  John  Brown.  After  becoming  seised  of  this  tract  as 
heir  of  Joseph  Thompson,  and  about  the  year  1845,  Margaret 
Brown  died,  leaving  surviving  her  husband,  John  Brown,  and 
Mary  J.  Nelson,  her  only  child  and  heir  at  law.  It  seems  that 
the  parties  then  resided  in  Tazewell  county,  and,  the  plaintiff  be- 
ing a  minor,  the  county  court  of  Tazewell  county  appointed 
John  Brown  her  guardian.  While  they  wBre  residing  in  that 
county,  in  the  year  1852,  John  Brown,  as  guardian  for  Mary  J. 
Nelson,  filed  a  petition  in  the  circuit  court  of  Marshall  county. 
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praying  for  an  order  and.  decree  of  tli£it  court  authorizing  and 
directing  him  to  make  sale  of  the  title  and  interest  of  Mary  J. 
Nelson  in  all  of  the  northeast  quarter  of  section  26,  township 
12,  etc.,  and  in  that  proceeding  a  guardian  ad.  litem  was  ap- 
pointed for  the  minor,  and  the  cause  was  referred  to  a  master  in 
chancery,  and,  on  the  final  hearing,  a  decree  was  entered  author- 
izing and  directing  the  sale  of  the  premises  described  in  the  peti- 
tion, in  pursuan'ce  of  the  prayer  thereof.  This  order  or  decree 
was  entered  at  the  October  term  of  1852,  and  on  the  twenty-fifth 
day  of  November  following,  John  Brown,  as  the  guardian  of 
Mary  J.  Nelson,  conveyed  to  Thomas  Keller  and  Justin  L.  Miner 
the  nortiheast  quarter  of  section  26,  in  township  12,  above  men- 
tioned. This  deed  recited  the  filing  of  the  petition  by  John 
Brown,  as  guardian  for  Mary  J.  Nelson,  for  the  sale  of  the  prem- 
ises described;  also,  the  order  or  decree  of  the  court  authorizing 
and  directing  him  to  sell  the  premises  as  such  guardian;  the  ad- 
vertising of  the  premises  for  sale  by  posting  written  notices  in 
three  of  the  most  public  places,  etc.,  for  twenty  days  prior  to 
the  sale,  and  that  Keller  and  Mner  were  the  highest  bidders; 
that  they  bid  three  hundred  dollars  for  the  tract,  and  that  it  was 
thereupon  struck  off  to  them.  The  deed  was  duly  acknowl- 
edged by  John  Brown,  as  guardian  for  Mary  J.  Nelson,  and  re- 
corded Decemiber  25,  1852.  By  a  deed  ****  dated  November  1, 
1854,  Thomas  Keller  and  wife  conveyed  to  Justin  L.  Miner  the 
north  half  of  the  quarter  section  above  described,  and,  by  war- 
ranty deed  dated  February  27,  1867,  Justin  L.  Miner  conveyed 
the  same  tract  to  Catharine  Mannock.  Subsequently,  Oatharine 
Mannock,  who,  through  divorce  proceedings,  had  resumed  the 
name  of  Miner,  her  first  husband's  name,  died  seised  of  the 
eighty  acre  tract  above  mentioned,  and,  in  partition  pioceedingB 
instituted  by  her  heirs  at  the  January  term,  1879,  of  the  circuit 
«ourt  of  Marshall  county,  the  eighty  acre  tract  was  divided  into 
lots  1,  2,  and  3 — ^lot  1  being  partitioned  and  set  off  to  Justin  L. 
Miner  and  Minnie  Hull,  lot  2  to  Catharine  Beebe,  and  lot  3  to 
Sophronia  Miner,  Catharine  Miner,  and  Margaret  Miner.  By 
a  quitclaim  deed  dated  January  30,  1882,  Carrie  S.  Wayne,  who 
is  shown  by  the  evidence  to  be  the  same  person  to  whom  lot  3 
was  partitioned  under  the  name  of  Catharine  Miner,  and  G.  W. 
Wayne,  her  husband,  Maggie  Sampson,  shown  by  the  evidence 
to  be  the  same  person  to  whom  lot  3  was  set  off  under  the  name 
of  Margaret  M.  Miner  and  Alfred  Sampson,  her  husband,  and 
Mary  C.  Sampgon,  being  fihown  by  the  ©videnoe  to  be  the  saona 
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person  to  whom  lot  3  was  partitioned  under  the  name  of  So 
phronia  Miner,  and  Charles  C.  Sampson,  her  husband,  con- 
veyed lot  3  to  Adam  Davidson,  the  defendant.  The  evidence 
shows  that  Adam  Davidson  went  into  possession  of  lot  3  imme- 
diately after  the  execution  of  the  deed  thercof  to  him,  and  that 
he  oomtinued  in  possessioai  of  the  premises  and  claimed  to  0(w» 
them  imder  that  deed  up  to  April  26,  1893,  the  date  of  the  com- 
mencement of  this  suit — being  over  seven  years — ^and  that  dur- 
ing all  that  time  he  paid  the  taxes  assessed  against  the  lot.  It 
seems  fco  be  conceded  that  John  Brown,  upon  the  deuth  of  hi» 
wife,  in  1845,  became  tenant  for  Mf€  of  the  land  in  question  by 
curtesy  consummate.    John  Brown  died  November  21,  1892. 

It  is  claimed  by  the  plaintiff  that  the  proceedings  lq  the  cir- 
cuit court  of  Marshall  county  by  tiie  guardiam  of  **®  Mary  J. 
Nelson,  amd  the  deed  executed  by  her  guardian  in  pursuance  of 
the  decree  rendered  in  those  proceedings,  were  void  for  the  rea- 
son: 1.  That  the  proceedings  were  not  in  the  county  where  the 
ward  resided;  and  2.  Because  there  was  no  approval  or  confirma- 
tion of  the  deed.  On  the  part  of  the  defendant,  it  is  claimed, 
that,  even  if  that  be  so,  the  deed  from  Carrie  S.  "Wayne  and  others 
to  the  defendant  constituted  claim  and  color  of  title  made  in 
good  faith,  and  that,  by  reason  of  seven  year's  possession  and 
payment  of  taxes,  the  defendant,  under  the  provisions  of  section 
6  of  the  statute  of  limitations,  acquired  a  title  to  the  land  para- 
mount to  that  of  the  plaintiff.  The  questions  raised  by  this  lat- 
ter contention  constitute  the  only  matters  which  it  will  be  nec- 
essary for  us  to  consider  an  this  case. 

The  position  assumed  by  the  plaintiff  is,  that  as  John  Brown 
was  entitled  to  a  life  estate  in  the  land  as  tenant  by  Hie  curtesy, 
the  statute  of  limitations  could  cotmnence  to  run,  as  against  hex 
title,  only  upon  the  deabh  of  the  life  tenant 

It  should  be  noticed  that  even  if  the  gnardiftn's  de«!  execnted 
by  John  Brown  is  to  be  n^garrded  as  void  for  the  reasons  above 
stated,  the  chain  of  conveyances  shown  by  the  evidence  is  suffi- 
cient to  establish  the  fa<rt  that  the  defendant  entered  fnto  and 
holds  TMSseBsron  of  the  land,  claimrn?  to  be  eeifled  of  the  title  for- 
merly vested  in  the  plaintiff.  His  title  and  7>osses!rion  were  not 
rn  pdvitv  with  the  life  tenant,  but,  claiming,  as  he  did,  through 
the  gnai'dian's  deed  and  m««n«  conveyances,  the  titJe  which  ha 
clafma  is  ttiat  of  the  tenant  in  remainder  herself.  The  qnestinn 
presented  then  5f,  whether  poasession  by  the  defnndant  adverse 
to  the  tetnant  in  remainder  for  seven  yetTB,  oonpled  with  the  pay- 
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anent  of  taxes  for  tliat  period,  is  sufficient  to  bar  the  estate  in  re- 
mainder, notwithstanding  tlie  existence  of  an  outstanding  estate 
ioT  life. 

TJie  case  would  seem  to  fall  within  the  rule  laid  down  in  Enoa 
▼.  Buckley,  94  111.  458,  463.  That  was  a  suit  in  ejectment  *«» 
Ixrought  by  Agnes  D.  Eiios  and  Zimri  Enos,  her  husband,  againat 
Buckley,  to  recover  lands  described  in  the  declaration.  The  de- 
fendant's title  was:  1.  A  tax  deed,  which,  by  reason  of  a  defect 
in  its  description  of  the  land  conveyed,  was  void  for  uncertainty; 
-and  3.  A  deed  from  the  grantee  in  the  tax  deed,  with  proper  de- 
-scription,  to  one  Bracken,  the  latter  being  set  up  as  color  of  title. 
It  appeared  that  possession  was  taken  and  held  by  Bracken  under 
the  latter  deed  for  more  than  seven  years.  This  was  held  to  es- 
tablish a  good  title  in  Bracken,  and  the  defendant,  who  de- 
raigned  title  from  Bracken,  was  held  to  have  established  a  good 
title  in  himself.  It  appeared  in  that  case  that  the  title  to  the 
lands  then  in  controversy  was  vested  in  Mrs.  Enos  prior  to  1846, 
when  she  married  Zimri  Enos,  and  that  the  husband  thereby  be- 
'Came  seised  of  a  life  estate  in  the  premises,  and,  consequently, 
that  the  wife  had  only  an  estate  in  remainder,  and  it  was  urged 
that  the  statute  of  limitations  could  not  run  against  Mrs.  Enos 
because  she  had  no  immediate  right  of  action  for  a  possession  of 
tbe  laaid.  The  court,  after  discussing  the  case  of  Oastner  v. 
'Walrod,  83  111.  171,  25  Am.  Tfep.  369,  and  distinguishing  it  from 
the  case  then  under  consideT«,tion,  held  that  the  estate  in  re- 
mainder of  the  wife,  as  well  as  the  possessory  life  estate  of  the 
"husband,  was  barred.  In  reaching  tliat  conclusion,  the  court 
said:  "The  present  case  involves  a  different  section — section  6,  of 
•eeven  years'  payment  of  taxes  with  color  of  title  and  possession. 
"To  prevemt  the  acquirement  of  the  bar  under  this  last  section  it 
was  only  necessary  to  pay  the  taxes.  The  outstanding  estate  in 
the  husband  here  formed  no  impediment  to  the  payment  of  taxes 
any  time  after  the  act  of  1861.  The  taxes  should  have  been 
Tcept  paid,  not  on  anyone's  particular  interest  in  the  land,  but 
■on  the  whole  land.  As  between  the  owner  of  the  life  estate  and 
the  reversioner,  it  is  undoubtedly  the  duty  of  the  former  to  pay 
the  taxes;  but  the  statute  requires  the  payment  of  the  taxes  on 
the  entire  interest  in  the  land,  ^®*  no  matter  how  it  may  be 
"divided  and  owned,  and,  if  they  be  not  kept  paid,  the  whole  es- 
tate in  the  land  may  become  barred,  as  against  the  owners,  under 
the  statute.  If,  by  reason  of  the  husband's  estate  in  the  land,  the 
wife  might  not  have  been  able  to  derive  from  it  the  means  to  pay 
the  taxes,  she  might  otherwise,  under  and  in  consequence  of  the 
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married  woman's  act  of  1861,  have  become  possessed  of  such 
means,  and  which  she  would  not  except  for  that  act." 

It  will  'be  noticed  that  in  the  present  case  the  owner  of  the  es- 
tate in  reanainder  was  laboring  under  no  disability,  and  no  ques- 
tion can  arise  as  to  her  ability  to  acquire  the  means  to  pay  the 
tax  on  the  land,  and  thus  interrupt  the  running  of  the  statute  of 
limitations.  The  rule  laid  down  in  Enos  v.  Buckley,  94  111.  458, 
would  tiherefore  seem  to  apply,  and  under  it  her  title  must  be 
held  to  be  barred. 

In  the  present  case,  the  deed  to  the  defemdant  was  offered  in 
evidence,  not  only  as  tending  to  prove  title,  but  as  color  of  title. 
There  can  be  no  doubt  that  it  was  suflScient  to  show  color  of 
title.  It  purported  on  its  face  to  convey  the  title  of  the  land  to 
the  defendant,  and  that  was  sufficient  to  make  it  constitute  claim 
and  color  of  title.  An  instrument  of  writing,  to  be  effectual  as 
color  of  title,  must  purport  on  its  face  to  convey  the  title.  It 
must  apparently  transfer  title  to  the  grantee.  Not  that  the  title^ 
when  traced  back  to  its  source,  should  prove  to  be  an  apparently 
legal  and  valid  title,  but  the  instrument  under  which  the  claim- 
ant holds  and  upon  which  he  relies  must  profess  to  convey  title 
to  the  grantee:  Dickenson  v.  Breeden,  30  111.  279;  Holloway  v. 
Clark,  27  111.  483;  Woodward  v.  Blanehard,  16  111.  424;  Fagan  v. 
Rosier,  68  111.  84;  Dawley  v.  Van  Court,  21  111.  460;  Watts  v. 
Parker,  27  111.  224;  Hinkley  v.  Greene,  52  111.  223.  Where  the 
deed  purports,  on  its  face,  to  convey  title,  it  will  be  sufficient  to 
show  claim  and  color  of  title  made  in  good  faith,  unless  bad  faith 
is  expressly  shown — and  there  is  nothing  in  this  cnse  tending  to 
*®*  charge  defendant  with  bad  faith  or  fraud  on  his  part  in  re- 
lation to  the  claim  and  color  of  title  set  up. 

But  it  is  claimed  that  the  rule  laid  down  in  Enos  v.  Buckley, 
94  111.  458,  is  inconsistent  with  the  doctrine  held  in  other  and 
more  recent  cases.  We  have  examined  all  the  decisions  having 
any  bearing  on  the  question  to  which  our  attention  has  been 
called,  and  find  that  all  are  clearly  distinguiKhable  from  Enos  v. 
Buckley,  94  III.  458.  In  Mettler"v.  Miller,  129  111.  630,  a  life 
tenant  conveyed  to  a  third  person  by  a  deed  purporting  to  jmiss 
an  absolute  estate,  and  rt  was  held  that  posso?sion  "by  the  ten- 
ant for  life  cannot  be  adverse  to  the  remainderman  or  rever- 
sioner, and  that  the  poapo<»Bion  of  his  grantee  could  not,  during 
the  continuance  of  the  life  estate,  be  adverse  to  the  remainder- 
man or  reversioner,  so  as  to  set  the  statute  of  limitations  running 
against  the  latter.  In  that  case  Enos  v.  Buckley,  94  111.  458, 
and  other  similar  cases  were  expressly  referred  to  and  held  to  be 
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not  in  point.  In  the  present  case,  the  defendant  did  not  hold 
under  ot  in  privity  with  the  life  tenant,  but  adversely  to  the  ten- 
ant in  remainder.  In  Miller  v.  Pence,  132  111.  149,it  was  held  that 
one  entering  into  the  possession  of  land  under  color  of  title  ac- 
quired in  good  faith,  by  means  of  a  tax  deed,  and  continuing  such 
possession  for  seven  years,  paying  all  taxes  legally  assessed  thereon, 
will  esitablish  a  good  title  to  the  land  as  against  the  prior  owner 
resting  under  no  disability,  but  not  as  against  a  merely  in-choate 
•right  of  dower.  This  was  upon  the  principle  that,  the  right  of 
dower  being  only  inchoate  during  the  lifetime  of  the  husband, 
the  wife  is  under  no  duty  to  pay  taxes  on  tttie  land,  or  any  part 
of  it,  for  the  protection  of  her  inchoate  right.  In  Eohn  v.  Har- 
ris, 130  111.  525,  the  possession  which  was  sought  to  be  set  up 
by  way  of  limitation  was  taken  and  beld  under  a  conveyance  from 
the  life  tenant,  and  it  was  held  that  the  title  of  the  reversioner 
was  not  barred. 

Some  other  cases  are  referred  to,  but  in  none  of  the  n  do  we 
find  a  state  of  facts  similar  to  those  appearing  in  *^^  Enos  v. 
Buckley,  94  111.  458,  or  to  the  facts  appearing  here.  "We  are  dis- 
posed to  hold,  therefore,  that  the  case  must  be  governed  by  the 
rule  established  in  Enos  v,  Buckley,  94  111.  458,  and,  under  the 
doctrine  of  that  case,  it  must  be  held  that  the  defendant  had  ac- 
quired title  by  limitation,  as  against  the  plaintiff,  prior  to  the 
commenoement  of  this  suit. 

The  judgment  of  the  circuit  court  will,  therefore,  be  affirmed. 


LIMITATIONS  OF  ACTIONS— REMAINDERS.— ADVERSE  POS- 
SESSION for  seven  years  is  a  good  title,  by  operation  of  tlie  statute 
of  limitations:  Moody  v.  Fleming,  4  Ga.  11.5;  48  Am.  Dee.  210.  Pay- 
ment of  taxes  for  seven  successive  years,  under  claim  and  color  of 
title,  made  in  good  faith,  and  after  possession  taken  under  such  color 
of  title,  creates  a  legal  conclusion,  by  virtue  of  the  statute,  that  the- 
possessor  was  the  true  owner  to  the  extent  and  according  to  the  pur- 
port of  his  paper  title:  McCagg  v.  Heacock,  34  111.  47'6;  85  Am.  Dec. 
C27.  The  fact  that  an  adverse  occupier  of  land  has  paid  the  taxes 
upon  it  is  clearly  admissible  to  prove  his  claim  of  ownership:  Wren 
V.  Parker,  57  Conn.  529:  14  Am.  St.  Rep.  127;  Frlck  v.  Sinon,  75  Cal. 
337;  7  Am.  St.  Rep.  177.  Remaindermen  cannot  sue  for  i>ossession 
during  the  continuance  of  the  life  estate.  Therefore,  the  statute  of 
Umftatlons  cannot  affect  them  until  the  termination  of  such  estate: 
Allen  v.  De  Groodt.  08  Mo.  159;  14  Am.  St,  Rep.  626.  and  mono- 
graphic note,  634,  635.  discussing  the  rights  and  remedies  of  rever- 
sioners and  remaindermen.  The  statute  of  limitations  does  not  run 
against  a  reversioner  or  remainderman  dunnng  the  existence  of  1(ha 
particular  estate:  Notes  to  WoodMock  Iron  Co.  v.  FuUen wider,  13  Am. 
St.  Re<p.  79;  Orthwein  v.  Thomas,  11  Am.  St.  Rer).  173, 

DEEDS.— COIX)R  OF  TITLE  is  that  which  In  appearance  Is  title, 
but  which  In  reality  is  no  title.  A  person  has  color  of  title  to  lands 
when  he  has  an  apparent,  though    not  real,  title  thereto,   founded 
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npon  a  deed  which  purports  to  conyey  them  to  him:  Edgerton  ▼. 
Bird,  6  Wis.  527;  70  Am.  Dec.  473,  and  note,  and  monographic  noim 
to  Tat«  T.  Southard.  14  Am.  Dec.  680-584,  oa  what  is  color  of  Utto. 


Harding  v.  Peoplb. 

[160  ILLINOIS,  459.] 

CONSTITUTIONAL     LAW— COAL     MINING.— "DUB     PRO- 
CESS OF  LAW"  AND  "LAW  OF  THE  LAXD"  are  synonyni.nis 
phrases.   They  refer  to  general,  public  law,  operating  npon  all  alike, 
and  not  to  partial  or  private  laws,  such  as  those  which  make  an  ar- 
bitrary  dirision  of  the  business  of  coal  mining  and  impose  special     J 
burdens  and  restrictions  upon  the  operators  of  one  class  of  mines,    / 
whose  product  is  8hipi)ed  by  rail  or  water,  but  which  burdens  and    ' 
restrictions  are  not  Imposed  upon  the  other. 

CONSTITUTIONAL  LAW— COAL  MINING  —  STATUTES- 
UNAUTHORIZED  DISCRIMINATION.- The  enactment  of  a  stat-  ' 
ute  which  divides  tlie  operators  of  coal  mines,  and  has  provisions 
applicable  only  to  those  whose  product  is  shipped  in  a  certain  man- 
ner. Is  not  justlfled  as  an  exercise  of  the  police  power,  and  is  not 
authorized  by  a  constitutional  pro«vlsion  providing  for  laws  to  secure 
safety  to  coal  miners. 

CJONSTITUTIONAL  LAW-OOAL  MINING— VOID  PENAL 
STATUTE.— If  two  persons  are  enpag-ed  In  different  branches  of 
the  business  of  coal  mining,  the  statute  that  makes  the  act  of  one 
an  offense,  which,  if  done  by  the  other,  would  be  lawful.  Is  unconsti- 
tutional, where  there  Is  no  reason  for  any  distinction. 

<X)NSTITUTIONAL  LAW-<X)AL  MINING-STATUTES- 
WEIGHING  OF  COAL.— A  statute  which  requires  the  product  of 
certain  coal  mines,  which  Is  shlpf)ed  by  rail  or  water,  to  be  weighed 
In  a  specified  manner,  but  which  does  not  require  the  product  of 
another  coal  mine,  that  is  sold  on  the  spot,  to  be  welphed,  is  uncon- 
Rtltutlonal,  as  there  is  no  reason  why  the  one  product  should  bs 
weighed  and  the  other  not  weighed.  The  distinction  is  purely 
arbitrary. 

<X)NSTITUTIONAL  LAW— COAL  MINING— STATUTES  RE- 
STRICTING  RIGHT  TO  CONTRACT.- If  coal  miners  are  paid  by 
weight,  a  statute  which  doprlves  them  and  their  employers  of  the 
right  to  fix  upon  the  amoimt  of  coal  mined,  or  the  amouwt  due  for 
mining  It,  In  any  manner  mutually  satisfactory,  is  unconstitutional. 

CONSTITUTIONAL  LAW-<X>AL  MINING— UNCONSTITU- 
TIONAL STATUTE.— A  statute  which  singles  out  operaitors  of  one 
Haffs  of  coal  mines  and  Imposes  rcstrlcMons  upon  them  not  required 
to  be  borne  by  operators  of  other  mines,  or  by  persons  enga^'od  In 
other  business,  or  which  Interferes  with  the  right  of  employer  and 
laborer  to  contract  wtth  each  other,  Is  unconstitutional  and  vodd. 

W.  J.  Calhoun  and  H.  M.  Steely,  for  the  appellants. 

Maurice  T.  Moloney,  attorney  general,  O.  T.  Buckingham,  T. 
J.  Scofield,  M.  L.  Newell,  and  S.  0.  Wilson,  state's  attorney,  for 
the  appellees. 
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■*«»  CAKTWRIGHT,  J.  Plaintiffs  in  error  were  indicted  and 
convicted  for  a  violation  of  the  act  xeqniring  the  weighing  of 
coal  at  the  mines,  in  foree  July  1,  1887,  as  amended  by  act  in 
force  July  1,  1891.  Some  of  the  counts  upon  which  they  were 
found  guilty  dharged  them  with  a  failure  to  weigh  all  the  coal 
delivered  froon  the  mine,  and  others  charged  them  with  not  keep- 
ing a  correct  record  of  the  weight  of  each  miner's  car.  The  por- 
tion of  the  act  under  wiiicfh  the  prosecution  was  had,  material  to 
the  same,  is  as  follows: 

"Sec.  1.  That  the  owner,  ageait,  or  operator  of  every  coal  imine 
in  this  state  at  whdah  the  "miners  are  paid  by  weight  shall  pro- 
vide at  such  mines  suitable  and  accurate  scales  of  standard  manu- 
facture, for  the  weighing  of  all  coal  which  shall  be  hoisted  or  de- 
livered from  such  mines. 

"Sec.  2.  All  coal  so  delivered  from  such  mines  shall  be  care- 
fully weighed  uipon  the  scales  as  above  provided,  and  a  correct 
record  shall  be  kept  of  the  weight  of  each  miner's  caT,  which 
record  shall  be  kept  open  at  all  reasonable  hours  for  the  inspec- 
tion of  all  miners  or  others  pecuniarily  interested  in  the  prod- 
uct of  such  mine.  The  person  designated  and  authorized  to 
weigh  the  coal  and  keep  suah  record  shall,  'before  entering  upon 
his  duties,  make  and  subscribe  to  an  oath  before  some  magistrate 
or  other  officer  authorized  to  adiminister  oaths,  that  he  will  ac- 
curately weigh  and  carefully  keep  a  true  record  of  all  coal  de- 
livered from  such  mine,  and  such  oath  shall  be  kept  conspicu- 
ously posted  at  the  place  of  weighing. 

"Sec.  5.  Any  person,  owner,  or  agent  operating  a  coal  mine 
in  this  state  who  shall  fail  to  coonply  with  the  provisions  of  this 
act,  or  fwho  shall  obstsnict  or  hinder  the  carrying  out  of  its  re- 
<5uirement8,  shall  be  fined  for  the  first  offense  not  less  than  fifty 
dollars  ($50)  nor  more  than  two  hundred  dollars  ($200),  for  the 
second  offense  not  less  than  two  hundred  dollars  ($200)  nor  more 
than  five  hundred  ^®^  dollars  ($500),  and  for  a  third  offense 
not  less  than  five  hundred  dollars  ($500),  or  be  imprisoned  in  the 
county  jail  not  less  than  six  months  nor  more  than  one  year; 
provided,  that  the  provisions  of  this  act  shall  apply  only  to  coal 
mines  whose  product  is  shipped  by  rail  or  water." 

The  constitutionality  of  this  act  is  challenged  by  plaintiffs  in 
error,  and  this  is  the  only  question  that  will  be  considered,  al- 
though the  application  of  the  statute  to  this  case  is  disputed,  and 
questions  of  variance,  and  of  error  in  the  giving  and  refusing  of 
instructions,  are  also  raised. 

It  is  objected  that  the  act  is  in  violation  of  section  2  of  article 
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2  of  our  constitution,  which  provides  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law, 
because  it  singles  out  operators  of  one  class  of  coal  mines  and 
imposes  restrictions  upon  them  not  required  to  be  borne  by  op- 
erators of  other  mines  or  by  persons  engaged  in  other  business, 
and  also  by  interfering  with  the  right  of  employer  and  laborer 
to  contract  with  each  other. 

The  Consolidated  Coal  Company  had  owned  and  operated  tlie 
mine  where  plaintiffs  in  error  were  employed  for  six  or  seven 
years.  The  greater  part  of  its  product  was  shipped  from  the 
mine  by  rail,  on  the  Wabash  railroad,  and  sold  in  other  markets. 
All  the  coal  so  shipped  was  correctly  weighed  on  scales  of  stand- 
ard manufacture,  by  the  company,  at  the  mine,  before  being 
dumped  into  the  railroad  cars,  and  a  correct  record  was  made  of 
the  weight  of  each  miner's  car,  and  that  record  was  posted  and 
kept  open  at  all  reasonable  hours  for  the  inspection  of  the  miners 
or  any  person  interested.  During  this  time  the  company  had  also 
furnished  the  Wabash  EaiLroad  Company  -with  coal  for  its  loco- 
motives, which  was  delivered  at  the  mine  into  the  tenders  of  the 
locomotives  as  they  stopped  there  for  coal.  There  were  about 
two  hundred  and  fifty  miners  employed,  and  the  average  output  of 
the  mine  was  f roan  seven  hundred  to  nine  hundred  and  ***  fifty 
tons  of  screened  coal  per  day.  The  miners  were  paid  fifty-five 
cents  per  ton  for  screened  coal.  About  the  last  hundred  miners' 
cars  that  came  up  in  the  evening  of  each  day  would  be  placed  on 
the  storage  tracks,  for  the  purpose  of  coaling  the  locomotives 
during  the  night  and  the  next  day.  This  last  coal  was  not 
weighed,  but  each  miner  Tvas  given  the  average  weight  of  the 
cars  sent  up  by  him  and  weighed  during  the  day  as  the  weight  of 
his  last  car,  crediting  him  with  the  average  weight  of  the  cars 
mined  by  him  tliat  day  tliat  had  been  actually  weighed. 

By  the  act  under  consideration,  its  provisions  are  applied  only 
to  coal  mines  whose  product  is  shipped  by  rail  or  water,  and  the 
learned  attorney  general  and  counsel  for  the  people  construe  the 
provision  as  making  the  law  applicable  to  each  mine  where  the 
major  portion  of  its  product  is  so  shipped.  However  that  may 
be,  it  is  plain  that  the  act  not  only  singles  out  the  operator  of  a 
mine,  and  imposes  restrictions  and  buTdena  upon  him  as  to  the 
use  and  enjoyment  of  his  property  that  are  not  imposed  upon 
other  branches  of  business  similarly  situated  and  conducted,  but 
it  divide*  the  operators  of  mines,  and  only  applies  it«  provisions 
to  those  whose  product  is  shipped  in  a  certain  manner.  In  the 
various  constitutions  the  phrases  "due  process  of  law"  and  "the 
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la-w  of  the  land'*  are  used  interchangeably,  soanetim^  one  being 
employed  and  sametimes  the  oth^er;  but  they  are  synonymous, 
and  the  meaning  is  the  same  in  every  ease:  Cooley's  Constitu- 
tional Limitations,  353.  In  Millett  v.  People,  117  111.  294,301,57 
Am.  Eep.  869,  dt  was  said  of  this  phrase:  "And  this  means  gen- 
eral public  law,  binding  upon  all  the  memibers  of  the  coonmunity 
under  all  circnanstances,  and  not  partial  or  private  laws,  affeicting 
the  rights  of  private  individuals  or  classes  of  individuals":  Citing 
Janes  v.  Eeynolds,  2  Tex.  251;  Wyenhamer  v.  People,  13  N.  Y. 
432;  Vanzant  v.  Waddel,  2  Yerg.  269.  And  the  same  declara- 
tion was  made  in  Frorer  v.  People,  141  111.  171,  where  the  statute 
prohibiting  engaging  in  ^^^  keeping  a  truck  store  was  held  un- 
constitutional, and  in  Braceville  Coal  Co.  v.  People,  147  111. 
66,  37  Am.  St.  Rep.  206,  where  the  same  conclusion  was  rea/ched 
as  to  an  act  to  provide  fox  the  weekly  payment  of  wages  by  a  cor- 
poration. 

The  right  to  enact  such  a  statute  does  not  arise  out  of  the 
police  power,  where  much  latitude  is  allowed  in  determining 
what  may  tend  to  insure  the  comfort,  safefty,  or  welfare  of  so- 
ciety, and  it  is  not  authorized  by  section  29  of  article  4  of  the 
constitution,  providing  for  laws  to  secure  safety  to  coal  (miners: 
Millett  V.  People,  117  111.  294;  57  Am.  Eep.  869. 

Each  person  subject  to  the  laws  has  a  right  that  he  shall  be 
governed  by  general,  public  rules.  Laws  and  regulations  entirely 
arbitrary  in  their  character,  singling  out  particular  persons  not 
distinguished  from  others  in  the  community  by  any  reason  appli- 
cable to  such  persons,  are  not  of  that  class.  Distinctions  in 
rights  and  privileges  must  be  based  upon  some  distinction  or  rea- 
son not  applicable  to  others.  In  Braceville  Coal  Co.  v.  People, 
147  111.  66,  37  Am.  St.  Eep.  206,  it  is  said:  "And  it  is  only  when 
such  distinctions  exist  that  differentiate,  in  important  particu- 
lajs,  persons  or  classes  of  persons  from  the  body  of  the  people, 
that  laws  having  operation  only  on  such  particular  persons  or 
classes  of  persons  have  been  held  to  be  valid  enactments.**  No 
possible  reason  or  distinction  affecting  any  interest,  justifying 
the  division  of  mines  made  by  the  act,  has  been  suggested, 
except  that  it  might  be  intended  to  reach  mines  in  which  the 
larger  number  of  miners  were  employed.  But  this  is  not  the 
division  or  distinction  made,  and  does  not  in  any  manner  follow 
from  such  division.  It  is  not  the  language  or  purport  of  the 
act,  and,  if  such  had  been  the  intention  of  the  legislature,  it 
would  certainly  have  been  made  manifest  by  basing  the  division 
or  distinction  upon  the  number  of  miners  employed.    The  act 
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applies  equally  to  the  owner  of  a  amall  mine,  where  the  product 
may  not  exceed  a  carload  per  day,  and  the  owner  of  a  mine  such 
^&  that  o<f  the  Ooosolidated  Coal  Company.  The  di&tmction  is 
based  solely  upon  the  fact  ■***  of  the  product  being  ahipped  by 
rail  or  water,  and  counsel  have  been  able  to  suggest  no  reason 
why  the  legislature  should  require  the  product  of  such  a  -mine 
to  be  weighed  in  the  nmnner  specified  and  not  that  off  another 
mine  where  the  product  lb  sold  on  the  spat  The  distiaction  be- 
tween operators  who  sell  thedr  product  at  the  mine  to  some  ship- 
per who  ships  it  away  to  the  market,  and  those  who  themselves 
ehdp  their  coal  by  rail  or  water,  is  putrely  artntrary.  Any  reason 
that  would  apply  to  one,  calling  for  a  restriotion  upon  the  man- 
ner of  doing  business,  wooild  be  equally  applicable  to  the  other, 
and  special  burdens  and  restrictions  upon  one  class  not  imposed 
upon  the  other  constitute  an  arbitrary  deprivation  of  rights.  As 
the  act  makes  that  an  offense  if  comanibted  by  a  person  engaged 
in  one  branch  of  mining  -which,  if  done  by  persons  in  another 
brandi  of  the  same  businees,  is  lawful,  without  any  reason  for 
distinction  between  the  two,  we  must  regaid  it  as  unconstitu- 
tional. 

In  Millett  v.  People,  117  111.  294,  57  Am.  Rep.  869,  and  Ram- 
tsey  V.  People,  142  111.  380,  where  provisions  simakr  to  those  of 
the  act  now  under  considemtion  were  held  to  'be  unconstitutional 
and  void,  the  general  right  of  the  laborer  and  employer  to  con- 
tract in  regard  to  the  price  of  labor  and  the  method  of  ascer- 
taining the  price  was  asserted,  and  the  rule  was  laid  down  that 
any  restriction  upon  that  right  is  a  deprivation  of  both  liberty 
and  property,  within  the  meaning  of  the  constitutional  providon. 
In  view  of  the  dLBCUssion  of  the  principles  involvxxl  in  'those  cases, 
no  extended  statement  of  them  will  be  necessary  here.  This  act 
makes  it  an  offense  against  the  law  fcxr  the  employer  and  laborer 
at  any  coal  mine  at  which  the  miners  are  paid  by  weight  to  de- 
termine upon  the  weight  of  any  miner's  car  or  any  lot  of  coal  by 
any  other  method  than  that  pointed  out  by  the  statute.  A  fail- 
ure to  weigh  a  car  and  to  keep  a  correct  record  of  the  weight 
renders  the  operator  liable  to  the  penalties  prescribed  by  the 
act,  although  he  and  the  laborer  may  have  agreed  upon  the 
weight  of  the  car  or  ■*^'^  contracted  for  other  methods  of  deter- 
mining the  weighl  This  is  well  illusbnartod  by  the  facts  of  this 
case.  The  last  cars  that  came  irp  in  the  evening  of  each  day.  do- 
signed  for  coaling  the  locomotives, would  not  be  weighed  until  the 
coal  was  dumped  into  the  tenders,  so  that  the  miners  could  not 
obtain  the  weights  until  the  next  day,  and  they  wanted  thera 
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the  same  evening,  i'or  this  reason,  and  at  the  instance  of  the 
miners,  it  had  been  the  custom  for  six  years  to  give  eaoh  miner 
the  weight  according  to  the  system  above  stated.  When  the 
company  attempited  to  change  this  system  and  weigh  the  coal,  ths 
mdners  objected,  and  insisted  upon  the  custom  of  averaging 
weights.  No  objection  was  ever  made  by  any  miner  to  this  man- 
ner of  arriving  at  the  weight  instead  oif  weighing  the  cars  on  the 
scales.  Here  was  an  arrangement,  amounting  to  a  contract  be- 
t\veen  the  pairties,  with  which  all  the  contraxjting  parties  were  sat- 
isfied, and  the  testimony  upon  which  plaintiffs  in  error  were  con- 
victed came  from  miners  who  left  during  the  miner's  strike  of 
1894  and  were  not  again  eranployed  by  the  company. 

It  seems  that  a  law  whioh  deprives  men  engaged  in  the  business 
of  mining  from  contracting  with  each  other  for  the  purpose  of 
ascertaining  the  weight  of  the  coal  mined  or  the  amount  due 
them,  in  amy  manner  ^mutually  satisfactory,  cannot  be  sustained. 
That  such  is  the  effect  of  this  law  is  the  contention  of  counsel 
for  the  people,  and  it  is  only  upon  the  assumptioai  that  the  law- 
does  so  •control  the  power  to  contract  that  a  conviction  could 
have  been  had  in  this  case,  for,  as  already  seen,  the  parties  had 
contracted  otherwise.  The  act  takes  away  the  freedom  of  con- 
tracting by  the  parties  for  the  ascertainment  of  the  weight  of 
coal,  except  by  a  certain  method,  and,  in  our  opinion,  it  is  un- 
constitutional. 

The  judgment  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  discharge  the  defendants. 


CONSTITUTIONAL  LAW.— "Due  process  of  law"  or  "law  of  the 
land,"  means  sreneral  public  law,  binding  upon  all  members  of  the 
community,  under  all  circumstances,  and  not  partial  or  private  laws, 
affecting  the  rights  of  private  individuals  or  classes  of  individuals, 
in  a  way  in  which  the  same  rights  of  other  persons  are  not  affected 
by  existing  laiws:  Note  to  State  v.  Julow,  50  Am.  St.  Rep.  440;  At- 
torney General  v.  Jochim,  99  Mich.  35S;  41  Am.  St.  Rep.  606,  and 
note.  These  two  phrases  are  legal  equivalents:  State  v.  Julow,  129 
Mo.  1G3;  50  Am.  St.  Rep.  443.  The  law  cannot  discriminate  In  favor 
of  one  citizen  to  the  detriment  of  another:  Note  to  State  v.  iConlon, 
48  Am.  St.  Rep.  236.  A  statute  which  selects  particular  individuals 
from  a  class  or  locality,  and  subjects  them  to  peculiar  rules,  or  im- 
poses upon  them  special  obligations  or  burdens,  from  which  others 
In  the  same  class  or  locality  are  exempt,  is  unconstitutional:  State 
r.  Hinman,  65  N.  H.  103;  23  Am.  St.  Rep.  22,  and  note.  But  laws, 
public  in  their  objects,  may  be  confined  to  a  particular  class  of  per- 
sons, if  they  are  general  in  their  application  to  the  cases  to  which 
they  apply,  provided  the  distinction  is  not  arbitrary,  but  rests  upon 
some  reason  of  public  policy:  Note  to  Foster  v.  Board  of  Police 
Comnrrs.,  41  Am.  St.  Rep.  200.  A  statute  proividlng  a  penalty  for  its 
violation,  which  does  not  apply  to  all  corporations  or  Individuals  of 
the  same  nature,  but  operates  only  upon  certain  corporations  therein 
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Darned.  Is  unconstltntlonal  and  rold,  as  deprlrlng  the  corporation* 
named  of  liberty  and  property  without  due  process  of  law:  Brace- 
viUe  Coal  Co.  v.  People,  147  IIL  66;  37  Am.  St.  Rep.  206.  The  legis- 
lature haa  no  power  to  prevent  persons  who  are  sul  Juris  from  mak- 
ing their  own  contracts,  ncwr  can  It  Interfere  with  the  freedom  to 
contract  between  workmen  and  employers:  Ritchie  v.  People,  155 
IlL  98;  46  Am.  St.  Rep.  315.  A  law  singling  out  persons,  corporations, 
or  associations  engaged  In  any  particular  business,  and  depriying 
them  of  the  right  to  contract  as  persons,  corporations,  or  associations 
«?ngaged  In  other  business  may  lawfully  do,  is  unconstitutional  and 
void:  Braceville  Coal  Co.  v.  People,  147  IlL  66;  37  Am.  St.  Rep.  206. 
and  note. 


Gbiswold  v,  Brega^ 

[160  Illinois,  490.  J 

INJUNCTION-MOVING  BUILDING  INTO  "FIRE  LIMITS" 
-<JOMPLiIANOB  WITH  ORDINANCE.  —  Persons  who  desire  to 
remoTe  a  wooden  buiUiing  In  a  city  to  premises  within  the  "fire  lim- 
its" may  "be  enjoined  from  so  doing  by  neighboring  property  ownera, 
until  they  hare  complied  with  the  requirements  of  the  ordinance  reg- 
ulating such  removaL  Fraudulently  obtaining  the  written  consent 
of  property  owners  to  sucAi  removal  does  not  satisfy  the  ordinance. 

INJUNCTION— MOVING  BUILDING  INTO  "FIRE  LIMITS" 
—WRITTEN  OONSENT—FRAUD.— Neighboring  property  owners 
may  enjoin  persons  from  seeking  to  obtain,and  reertrala  a  city  and  Its 
officers  from  issuing,  a  permit  to  remote  a  wooden  building  -Into  a 
block  within  the  "fire  limits,"  where  the  written  consent  of  the  prop- 
erty owners,  required  by  onHnance,  wae  obtained  by  fraud,  and  such 
removal  would  increase  Ore  hazards  and  be  a  permanent  detriment 
to  other  property. 

Injunction.  The  appellees,  BregB  and  Roster,  filed  a  bill  in 
equity  against  tbe  appellants,  Griawold  and  Day  and  the  city  of 
Chicago  and  its  comimissionere  of  public  works  and  public  build- 
ings, for  an  injunction  and  for  otheir  relief.  The  appellees  owned 
improved  property  within  the  "fire  limits"  of  the  city  of  Chicago, 
and,  at  the  time  of  the  filing  of  the  bill,  the  appellants  were  in- 
tending to  remove  a  frame  building  to  a  lot  owniod  by  Griswx)ld 
and  which  was  near  the  premises  owned  by  the  appellees.  The 
written  consent  of  property  owners  to  such  removal,  as  required 
by  ordinance,  was  not  fairly  obtained.  The  appellants  answered, 
and  the  other  defendants  were  defaulted.  There  was  a  decree  in 
substantial  conformity  with  the  prayer  of  the  bill,  which  was 
aflRrmed  on  appeal  to  the  appellate  court.  The  record  of  the  pro- 
oeediogs  in  the  lower  oourta  was  presented  for  reriew  iby  the  pre»* 
ent  a]^>eal. 

Duncan  &  Gilbert,  for  the  appellants. 

Julius  Bosenthal  and  Leeaing  Rosenthal,  for  the  appellees. 
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"^^^  CAETEE,  J.  The  findings  of  fact  set  fortih  m  the  de- 
cree fully  sustain  the  allegations  of  the  bill,  and,  as  no  certifi- 
cate of  evidence  was  filed,  no  question  of  fact  is  presented  for  our 
decision. 

The  only  contention  of  counsel  for  appellants  is,  that,  con- 
ceding all  that  is  alleged  in  the  bill  and  found  by  the  decree, 
equity  has  no  jurisdiction  to  enjoin  appellants  from  removing 
the  wooden  building  onto  the  premises  in  questiooi  within  wha/t  is 
known  as  the  "fire  limits"  in  the  city  of  Chicago,  contrary  to 
the  provisions  of  the  city  ordinance.  It  is  contended,  and^  nu- 
merons  authorities  are  cited  to  support  the  contention,  that  the 
ordinances  of  a  city  cannot  be  enforced  by  bill  in  equity,  but  re- 
sort must  be  had  to  a  court  of  law  for  relief  in  such  cases.  We 
deem  it  unnecessary  here  to  review  the  cases  cited,  or  to  deter- 
mine the  question  whether  or  not  a  bill  would  lie  by  the  city  to 
enjoin  the  erection  or  removal  of  a  wooden  building  within  what 
is  co.mmonly  called  the  "fire  limits,"  in  violation  of  the  ordi- 
nances of  the  city.  This  is  not  such  a  case.  By  virtue  of  the  or- 
dinances of  the  city  of  Chicago,  it  was  unlawful  for  the  appel- 
lants to  remove  the  building  to  the  premises  in  question  without 
first  having  obtained  to  a  petition  the  signatures  of  the  owners  of 
a  majority  of  the  front  feet  of  the  adjacent  lots  lying  within 
certain  prescribed  limits,  and  without  first  having  obtained  from 
the  proper  municipal  authorities  an  otficaal  peranit,  to  be  issued 
upon  the  filing  of  the  petition,  soDbscribed  and  ewom  to  as  pre- 
scribed by  the  ordinance.  A  paper  purporting  to  be  such  a  peti- 
tion was  presented  and  filed,  but  the  court  found  that  certain 
signatures  thereto  were  obtained  by  misrepresentation  and  deceit, 
and  certain  other  signatures  were  attached  without  any  authority, 
and  that  as  to  such  signatures  the  petition  ^^^  had  been  revoked 
and  withdrawn  in  a  writing  filed  by  those  whose  signatures  were 
60  wrongfully  attadhed  and  procured,  and  that  without  such  sig- 
natures the  petition  did  not  contain  the  requisite  number  of 
signers.  The  court  also  found  that  the  city  authorities  were 
nevertheless  about  to  issue  the  permit  to  appellants  to  so  remove 
and  locate  said  wooden  building,  and  that,  upon  obtaining  such 
permit,  appellants  intended  and  threatened  to  remove  said  build- 
ing to  the  premises  mentioned.  The  court  also  decreed  that  the 
names  of  appellees  and  others  so  improperly  attached  to  the  pe- 
tition be  stricken  and  canceled  from  the  petition.  We  think  it 
clear  that  a  bill  for  an  injunction  will  lie  in  such  a  case.  The  bill 
alleged,  and  the  ordinance  recognized,  the  special  injury  which 
would  result  to  those  owning  adjacent  property,  and,  by  virtue  of 
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the  ordinanoe,  they  had  the  power  to  prevent  such  injury  by  re- 
fusing to  sign  the  petition.  But  hare  was  a  fraudulent  petition 
preseoited  in  the  names  of  appellees  and  others,  appearing  on  its 
face  to  be  sufficient,  under  the  orddnaaice,  to  authorize  the  proper 
municipal  officer  to  issue  the  permit,  and  upon  which  such  officer 
was  about  to  issue  it.  We  know  of  no  remedy,  and  none  is 
pointed  out  by  counsel,  whereby,  in  a  cooirt  of  law,  appellees 
could  have  prevented  the  granting  of  suah  permit  and  the  re- 
moval of  the  building  and  its  location  adjacent  to  their  prop- 
erty, or  which  would  have  afforded  proper  redress  for  the  injuries, 
special  as  to  their  property,  which  the  bill  and  proof  show  ap- 
pellees would  have  sustained  had  th©  contemplated  action  been 
taken.  Those  cases  whicii  hold  that  the  municipality  itself  can- 
not maintain  a  bill  bo  enjoin  the  erection  of  wooden  buildings  in 
violation  of  its  ordinances  do  not,  it  seems  to  us,  hanre  aaiy  con- 
trolling force  in  oases  of  this  character.  It  has  a  remedy  at  law, 
or  may  provide  one. 

The  supreme  court  of  Indiana  has  held  that  a  bill  for  injunc- 
tion would  lie,  at  the  suit  of  the  property  owner  who  would  sus- 
tain special  injury, to  prevent  the  erection  ***  of  wooden  buildings 
where  they  were  prohibited  by  ordinance:  Eirst  Nat.  Bank  v. 
Sarlls,  129  Ind.  201;  28  Am.  St.  Rep.  185;  Kaufman  v.  Stein, 
138  Ind.  49;  46  Am.  St.  Rep.  368.  Questions  of  a  kindred  char- 
acter were  decided  in  King  v.  Davenport,  98  111.  305;  38  Am. 
Rep.  89.  But  without  considering  whether  or  not  the  doctrine  of 
the  Indiana  cases  is  in  accord  with  the  weight  of  authority,  we 
must  hold  that  the  bill  in  this  case  was  properly  brought  to  re- 
strain appellants  from  seeking  to  obtain,  and  the  city  authorities 
from  issuing,  the  permit  upon  this  fraudulent  petition,  and  tihat 
in  view  of  the  allegations  and  proof,  as  a  part  of  the  relief  neces- 
sary to  dispose  of  the  controversy  and  to  make  the  writ  effectual, 
it  "was  proper,  and  in  full  accord  with  the  principles  of  equity 
jurisdiction  and  decided  cases,  to  enjoin  the  appellants  from  re- 
moving the  building  to  the  lot  in  question  without  first  having 
conrplied  with  the  requirements  of  the  ordinance. 

The  judgment  of  the  appellate  court  is  affinmed. 


IN-TUNtmON-BRFXynON  OF  PROniBITRD  BUILDTN08  IN 
CITY— FRAUD.— While  a  city  canaot  maintain  a  bill  to  enjoin  the 
erection  of  woorten  I>a41d1nfr«  In  violation  of  Its  orfllnancps  (Jaapsrllle 
T.  Cnrponter,  77  Wis.  288;  20  Am.  fH.Rep.  123:  .St.  Johnu  v.  MrFnr- 
lan,  33  Mich.  72;  20  Am.  Rep.  671;  Waupun  v.  Moore,  84  Wis,  450;  17 
Am.  Rpp.  44fl).  yet  snch  a  1>1I1  •vxill  He  at  the  buU  of  a  property  owner 
who  will  RUBtaln  special  Injury,  to  prevent  the  erection  of  snch  bulM- 
InKH.  where  they  are  prohibited  by  ordinance,  though  thoy  are  not 
nulrancea  per  se:  Flnt  Nat  Bank  v.  SarlU,  129  Ind.  201;  28  Am.  8L 
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Rep.  185;  Kaufman  v.  Stein,  138  Ind.  49;  46  Am.  St.  Rep.  368.  Courts 
of  equity  may  interfere  by  injunction  to  prevent  irreparable  damage 
caused  by  acts  done  without  authority  of  law:  Reddail  v.  Brjan,  14 
Md.  444;  74  Am.  Dec.  550;  and  the  jurisdiction  of  such  courts  ex- 
tends to  cases  of  fraud:  Witmer's  Appeal,  45  Pa.  St.  455;  84  Am.  Dec. 
605. 


HeFFRAN   V.  HUTOHINS. 

[160  ILLINOIS,  550.] 

MUNICIPAL  CORPORATIONS-REMOVAL  OF  CITY  OFFI- 

CERS.— Undera  statute  authorizing  the  mayor  of  a  city  to  remove  any 
officer  appointed  by  him,  on  any  formal  charge,  whenever ttie  interests 
of  the  city  demand  it,  but  which  requires  him  to  rei>ort  the  reasons 
for  such  removal  to  .the  council,  at  a  subsequent  meeting,  within  a 
specified  time,  and  that  the  officer  shall  be  restored  to  office,  if  the 
council  disapproves  of  such  removal,  the  mayor's  removal  of  a  city 
officer  takes  effect  at  once,  and  deprives  the  removed  officer  of  the 
right  to  further  discharge  the  functions  of  the  office,  notwithstand- 
ing the  provisions  as  to  subsequent  proceedings. 

EQUITY— INJUNCTION— POLITICAL  RIGHTS— OFFICERS. 
A  court  of  equity  has  no  jurisdiction  to  determine  political  questions 
between  the  mayor  and  council  of  a  city  concerning  the  appoint- 
ment and  removal  of  officers,  nor  can  it  exercise  jurisdiction  in  de- 
termining the  right  of  a  party  to  an  office.  Hence,  an  injunction 
will  not  lie  to  restrain  the  mayor  of  a  city  from  interfering  with  the 
exercise  of  an  office  by  an  officer  whom  he  has  removed,  upon  the 
ground  that  the  removal  was  illegal,  and  that  no  successor  was  ap- 
pointed. 

Injunction  to  prevent  interference  with  a  city  officer  who  had 
"been  removed.  The  appellant,  Heffran,  was  chief  of  the  fire  de- 
partment of  the  city  of  Rockford.  The  appellee,  Hutchins,  was 
mayor  of  that  city.  The  mayor,  with  the  consent  of  the  city 
council,  had  the  power  to  appoint  the  fire  marshal,  who  was  chief 
of  the  fire  department.  After  Hutchins  became  mayor,  Heffran 
desired  to  be  reappointed;  the  mayor,  however,  appointed  others 
who  were  one  after  another  rejected  hy  the  city  council.  Finally, 
after  the  expiration  of  about  a  year,  Hutchins  removed  Heffran, 
directed  him  to  vacate  the  office  and  turn  over  the  property  of 
the  department  in  his  possession  to  a  subordinate  officer,  and 
threatened  to  eject  him  if  he  refused  to  comply.  On  the  next 
day  after  the  removal,  Heffran  obtained  an  injunction  restraining 
the  mayor  from  removing  or  interfering  with  him.  Upon  a  mo- 
tion to  dissolve,  the  injunction  was  modified  so  as  to  restrain 
Hutchins,  as  mayor,  from  all  interference  with  Heffran  in  his 
office  until  he  should  be  lawfully  removed  or  his  successor  ap- 
pointed and  qualified.  This  decree  was  made  perpetual,  and 
Hutchins  appealed  to  the  appellate  court,  where  the  decree  waa 
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reversed,  vriih  directions  to  dissolve  the  injunction  and  to  dis- 
miss the  bill.  From  this  judgment  Heffran  appealed  to  the  su- 
preme court. 

N.  C.  Warner,  for  the  appellant. 
Garver  &  Fisher,  for  the  appellee. 

653  PHILLIPS,  J.  Two  questions  are  presented  on  this 
record.  The  first  is  as  to  the  right  of  the  mayor  of  the  city  to 
remove  an  olEcer  appointed  and  confirmed,  etc.,  and  the  second 
is  as  to  the  jurisdiction  of  the  court  of  chancery  to  enjoin  the 
mayor  from  so  removing  such  officer. 

By  section  7,  article  2,  chapter  24,  of  the  Revised  Statutes,  it 
is  declared:  "The  mayor  shall  have  power  to  remove  any  officer 
appointed  by  him,  on  any  formal  charge,  whenever  he  shall  be  of 
the  opinion  that  the  interests  of  the  city  demand  such  removal, 
but  he  shall  report  the  reasons  for  such  removal  to  the  council 
at  a  meeting  to  be  held  not  less  than  five  days  nor  more  than 
ten  days  after  such  removal;  and  if  the  mayor  shall  fail  or  refuse 
to  file  v^ath  the  city  clerk  a  statement  of  the  reasons  for  such  re- 
moval, or  if  the  council,  by  a  two-thirds  (  f  )  vote  '"^  of  all 
its  members  authorized  by  law  to  be  elected,  by  yeas  and  nays  to 
be  entered  upon  its  record,  disapprove  of  such  removal,  such 
officer  shall  thereupon  become  restored  to  the  office  from  which 
he  was  bo  removed;  but  he  shall  give  new  bonds  and  take  a  new 
oath  of  office.  No  officer  shall  be  removed  the  second  time  for 
the  same  offense." 

Under  this  section,  the  right  to  remove  is  conferred,  and, 
when  exercised,  the  officer  so  removed  no  longer  has  a  right  to 
exercise  the  duties  of  the  office.  The  fact  that  after  such  re- 
moval time  is  given  the  mayor  to  file  charges  with  the  clerk,  and 
the  further  fact  that  if  by  a  two-thirds  vote  the  council  disap- 
proves the  removal,  etc.,  sucli  officer  shall  thereupon  become  re- 
stored and  shall  file  new  bond,  etc.,  preclude  the  idea  that  after 
removal  by  the  mayor  such  officer  shall  act  until  after  the  action 
of  the  city  council.  "^Tien  the  order  for  removal  was  made  and 
the  officer  directed  to  turn  over  the  property  in  his  possession  to 
another,  it  was  his  duty  to  comply  with  that  order,  and  he  no 
longer  had  any  ri<]rht  to  discharge  the  functions  of  the  office. 

It  is  not  within  the  jurisdiction  of  a  court  of  equity  to  inter- 
fere with  the  public  duties  of  the  departments  of  government: 
Chieago  Public  Stock  Exchange  t.  McClaughry,  148  111.  372. 
Its  jurisdiction  pertains  onlv  to  que.otiona  of  the  maintennnoe  of 
dvil    ri^ts — property    rights    as     contradistinguished    from 
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political  rights:  Cliicago  y.  Wright,  69  111.  318;  Delahanty 
V.  Warner,  75  111.  185;  20  Am.  Eep.  237;  Sheridan  v. 
Colvin,  78  lU.  237.  It  can  have  no  jurisdiction  to  determine  po- 
litical questions  between  the  mayor  and  council  of  a  city  concem- 
ing  the  appointment  and  removal  of  officers,  nor  can  it  exercise 
jurisdiction  in  determining  the  right  of  a  party  to  an  office. 

The  injunction  was  improperly  issued,  and  should  have  fbeen 
dissolved.    The  judgment  of  the  appellate  court  is  affirmed. 

Cartwright,  J.,  took  no  part. 

OFFICEHS  —  SUSPENSION  —  RETROACTIVE  EFFECT.— If  a 
city  officer  has  been,  for  cause,  suspended  by  the  mayor  until  the 
next  regular  meeting  of  the  city  council,  the  declaration  of  the  coun- 
cil, when  it  meets,  that  such  cause  did  not  exist,  does  not  have  such 
a  retroactive  effect  as  to  render  the  suspension  invalid  during  th« 
lime  of  its  continuance:  SteubenvlUe  v.  Oulp,  38  Ohio  St.  18;  43  Am. 
Rep.  417. 

EQUITY— INJUNCTION-POLITICAL  RIGHTS  —  OFFICERS.— 
A  court  of  chancery  has  no  jurisdietioin  of  a  bill  to  enjoin  the  re- 
moval of  a  party  from  a  public  office,  and  the  appointment  of  a  suc- 
cessor, and  to  prevent  the  removing  power  from  interfering  witli 
him  in  the  discharge  of  his  duties  after  his  removal.  An  injunction 
in  such  a  case  would  be  absolutely  void:  See  monographic  note  to 
Fletcher  v.  Tuttle,  42  Am.  St.  Rep.  237,  on  the  jurisdiction  of  equity 
to  protect  and  enforce  political  rights. 


Travelers'  Insurance  Company  v,  Dunlap. 

[160  Illinois,  642.] 

INSURANCE,  ACCIDENT— MEANING  OF  "TAKING  POI- 
SON."—The  words  "taking  poison,"  as  employed  in  a  clause  of  an 
accident  insurance  i>olicy  exempting  the  company  from  liability  for 
death  from  "taking  poison,"  mean  the  voluntary.  Intentional  taking 
of  i>oisoii,  and  do  not  Include  cases  of  accidental  poisoning.  Hence, 
the  company  is  liable  for  the  death  of  one  who,  by  mistake,  drinks 
carbolic  add  for  peppermint,  which  he  wisihes  to  take  for  some  ail- 
ment, and  dies  from  the  effects  of  the  poison. 

INSURANCE— CONSTRUCTION  OF  POLICY  IN  FAVOR  OP 
INSURED.— If  there  Is  doubt  or  uncertainty  as  to  the  meaning  of 
terms  employed  In  a  policy  of  Insurance,  the  language  must  be  lil)- 
erally  construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  indemnity,  which,  in  effecting  the  in- 
surance. It  was  his  object  to  secure. 

INSURANCE,  ACCIDENT— "TAKING  POISON"  DOES  NOT 
INCLUDE  ACCIDENTAL  TAKING.— "Taking  poison,"  within  the 
meaning  of  an  exception  In  an  accident  Insurance  policy,  cannot  be 
construed  to  mean  the  accidental  taking  of  poison  merely  on  the 
ground  that,  if  the  cause  of  Injury  or  death  Is  not  accidental,  it  is 
manifestly  not  within  the  scope  of  the  policy,  where  suicide  and 
other  causes  of  death  and  Injury  not  accidental  are  embraced  In  the 
■same  exception. 
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INSURAXCE,  ACCIDENT- "TAKING  POISON"  IS  LIMITED 
TO  INTENTIONAL  TAKING.— The  teriu  "takiug  pois>ou"  iu  au  ex- 
ception of  an  accident  insurance  policy,  is  limited  to  tlie  intentional 
talking  of  poison,  although  death  so  caused  is  covered  by  the  clause 
relating  to  suicide,  where  the  entire  exceptions  of  the  policy  recog- 
nize that  death  may  result  wholly  or  partly,  directly  or  indirectly, 
from  voluntarily  taking  poison  without  suicidal  intent. 

Assumpsit,  by  the  appellee,  Mary  J.  Dunlap,  upon  a  policy  of 
accident  insurance,  issued  by  the  insurance  company  to  William 
T.  Dunlap.  The  policy  did  not  cover  cases  of  suicide,  or  death 
resulting  from  "taking  poison." 

C.  C.  Bonney  and  L}'maii  M.  Paine,  for  the  appellant. 

Peck,  Miller  &  Starr,  for  the  appellee. 

«*»  CARTER,  J.  It  is  settled  by  the  judgments  below  tha* 
the  death  of  the  insured  was  caused  by  accident.  Mistaking  a 
bottle  of  carbolic  acid  for  peppermint,  which  he  wished  to  take 
for  some  ailment,  he  poured  a  portion  of  the  acid  into  a  glass  of 
water,  drank  it,  and  died  from  the  poison.  The  only  question 
presented  for  our  decision  is,  Is  the  appellant  exempted  from 
liability  on  the  ground  that  the  insured  died  from  "taking  poi- 
son," within  the  meaning  of  the  policy?  Appellant  contends 
that  it  is  so  exempt  by  the  terms  of  the  contract;  that  the  term 
"taking  poison/*  as  used  in  the  policy  and  according  to  its  or- 
dinary signification,  includes  accidental  as  well  as  intentional 
taking,  and  cites  Pollock  v.  United  States  Mut.  Ace.  Assn.,  102 
Pa.  St.  230,  48  Am.  Rep.  204,  which  so  holds.  Appellee,  how- 
ever, contends  (and  in  this  she  is  supported  by  the  appellate  and 
circuit  courts)  that  the  words  "tab'ng  poison,"  as  employed  in 
the  policy,  and  in  view  of  the  niles  of  construction  applied  by  the 
courts  to  such  instruments,  mean  the  voluntary,  intentional  tak- 
ing of  poison,  and  do  not  include  cases  of  accidental  poisoning; 
and  counsel  contend  that  this  court  has,  in  effect,  so  decided  in 
ITcaley  v.  Mutual  Ace.  Assn.,  133  111.  556;  23  Am.  St.  Rep.  637. 
While  the  precise  point  here  at  issue  was  not  discussed  in  the 
opinion  in  Healey  v.  Mutual  Ace.  Assn.,  133  111.  556,  23  Am.  St. 
Rep.  637,  vet  it  was  involved  in  the  decision,  and  is  within  the 
reasoning  there  employed.  The  leading  cases  on  this  subject  were 
reviewed  in  Healoy  v.  Mutual  .Ace.  Assn.,  133  111.  556,  23  Am.  St. 
Rep.  637,  including  Paul  v.  Travelers'  Ins.  Co.,  112  X.  Y.  472,  8 
Am.  St  Rep.  758,  and  Pollock  v.  United  States  Mutual  Ace. 
Assn.,  102  Pa.  St.  230,  48  Am.  Rep.  204,  and  it  was  said  in  Ilea- 
lov  v.  Mutual  Ace.  ARsn..  133  111.  564.  23  Am.  St.  Rep.  637: 
"While  we  recognize  the  high  ability  of  the  court  in  which  the 
case  [the  Pennsylvania  case]  was  decided,  we  are  not  disposed  to 
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follow  the  rule  there  adopted.  We  think  the  rule  established  by 
the  court  of  appeals  *****  of  New  York  one  better  calculated  to 
carry  out  the  true  intention  of  the  parties  when  the  contract  of 
insurance  was  entered  into,  and  one,  too,  more  nearly  in  har- 
mony with  the  current  of  authority  bearing  on  the  question": 
See,  also,  Pickett  v.  Pacific  Mut.  Life  Ins.  Co.,  144  Pa.  St.  79;  27 
Am.  St.  Eep.  618;  Menneiley  v.  Employers'  Liability  Assur. 
■Corp.,  148  N.  Y.  596;  51  Am.  St.  Eep.  716. 

We  are  inclined  to  the  opinion  that  the  term  "taking  poison" 
would  also,  in  common  parlance,  when  used  without  any  qualify- 
ing words,  be  understood  to  mean  an  intelligent  and  conscious 
act.  If,  in  speaking  of  the  cause  of  the  death  of  another,  we 
should  say  "he  took  poison,"  we  would  most  commonly  be  un- 
derstood to  mean  that  his  act  in  taking  poison  w^s  intentional, 
rather  than  accidental,  and  it  would  hardly  be  deemed  necessary 
to  say  "he  intentionally  took  poison,"  and,  if  it  were  designed  to 
avoid  such  understanding,  we  would  naturally  say  "he  accident- 
ally took  poison,"  or  would  use  some  other  qualifying  words  in- 
dicating that  the  act  was  accidental  or  its  cause  doubtful  or  un- 
known. It  must,  however,  be  conceded  that  the  meaning  of  the 
term  in  the  respect  mentioned  is  not  free  from  doubt.  Able  and 
learned  arguments  have  been  made  on  each  side  of  the  question 
by  counsel,  and  cases  are  cited  showing  that  courts  of  high  au- 
thority do  not  agree  on  the  subject.  It  would  therefore  seem  to 
be  eminently  proper,  in  such  a  case,  to  apply  the  well-known  rule 
of  construction  applicable  to  such  instruments,  that  where  there 
is  doubt  or  uncertainty  as  to  the  meaning  of  the  terms  employed, 
the  language,  being  that  of  the  insurer,  must  be  liberally  con- 
strued in  favor  of  the  insured,  so  as  not  to  defeat,  without  a 
plain  necessity,  his  claim  to  indemnity,  which,  in  making  the  in- 
surance, it  was  his  object  to  secure:  Niagara  Fire  Ins.  Co.  v. 
Scammon,  100  111.  644;  Healey  v.  Mutual  Ace.  Assn.,  133  111. 
556;  23  Am.  St.  Eep.  637;  May  on  Insuranoe,  sec.  175. 

Counsel  for  appellant  insist  that,  using  their  own  language, 
'"an  exception  from  an  accident  policy  can  only  be  ^^"^  of  some 
accident  otherwise  included  within  it,  for  if  the  cause  of  injury 
or  death  be  not  accidental,  it  is  manifestly  not  within  the  scope 
of  the  policy  at  all.  Hence,  an  exception  of  ^taking  poison' 
means,  ex  vi  termini,  the  exception  of  an  accidental  taking  of 
poison."  It  is  clear,  however,  that  the  so-called  exception  is 
something  more  than  a  mere  exception  excluding  what  would 
otherwise  be  included  as  accidents,  for  suicide  by  a  sane  person 
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could  not  be  said  to  be  an  accident,  yet  it,  with  other  causes  of 
death  and  injury  not  accidental,  is  embraced  in  the  exception. 

It  is  also  said  that  the  term  'taking  poison'*  cannot  be  lim- 
ited in  its  meaning  to  the  intentional  taJdng  of  poison,  for  the 
reason  that  death  so  caused  is  covered  by  the  clause  relating  to 
suicide,  and  to  so  construe  it  would  give  no  force  whatever  to  the 
•words  "taking  poison."  Counsel  are  mistaken  also  in  this  con- 
tention. When  the  entire  provision  in  which  these  words  occur 
is  considered,  it  is  too  clear  for  argument  that  it  is  recognized 
that  death  may  result,  wholly  or  partly,  directly  or  indirectly, 
from  voluntarily  taking  poison  without  any  suicidal  intent,  and 
that  death  so  caused,  while  excepted  from  the  risks  covered  by 
the  policy,  would  not  be  so  excepted  by  the  suicide  clause.  Be- 
sides, different  kinds  of  accidents  and  injuries  not  resulting  in 
death,  caused  by  the  voluntary  taking  of  poison,  might  be  ex- 
cluded from  such  risks  by  this  provision.  It  would  not  be  diffi- 
cult for  the  insurer  to  use  language  which,  in  respect  to  the 
question  here  under  consideration,  would  be  free  from  doubt.  A 
policy  of  insurance  should  not  be  so  framed  as  to  be  susceptible 
of  one  construction  in  the  hands  of  the  soliciting  agent,  and  of 
quite  a  different  one  in  the  hands  of  the  adjuster. 

Finding  no  error  in  the  record  the  judgment  of  the  appellate 
court  is  affirmed. 


INSURANOE-^CONSTRUCTION  OP  POLICY  IN  FAVOR  OP 
INSURED.— Conditions  In  a  policy  of  Insurance  should  be  strictly 
construed  agaluRt  the  Insurer,  and  liberally  In  favor  of  the  Insurer! 
(Oeorg4a  Home  Ins.  Oo.  v.  Bartlett,  91  Vn.  305;  50  Am.  St.  Rori.  nS2), 
BO  >L8  not  to  defeat,  without  plain  necessity,  his  claim  to  Indemnity: 
American  Accident  Oo.  v.  Relgart,  94  Ky.  547;  42  Am.  St  Rep.  374. 
and  note. 

INSURANCE.  ACCIDENT— UNINTENTIONALLY  INHALING 
OAS— T.\KING  POISON  BY  MISTAKE.— Under  a  policy  excepting 
from  Its  risk  death  or  Injury  arlslnjr  from  "anything  accidentally 
taken,  administered,  or  lnhale<l,"  an  Insurance  company  Is  liable  for 
a  death  caused  by  the  accidental  Inhaling  of  Illuminating  ens.  as  the 
leading  and  controlling  Idea  of  such  exceptions  Is  the  performance 
of  a  voluntary  act  which  accidentally  causes  the  death  or  Injury  of 
ibe  Insured.  Such  exceptions  apply  only  to  cases  where  sometiilng 
has  b«»en  voluntarily  and  Intentionally,  although  mistakenly,  taken, 
administered,  or  Inhaled.  They  do  not  apply  to  Involuntary  and  un- 
eonsHons  acts:  Mennelley  v.  Employers'  etc.  Assur.  Corp..  1-lS  N.  Y. 
«596:  51  Am.  St  Rep.  7ir.:  Pickett  v.  Pacific  Mutual  Ins.  Oo..  144  Pa. 
Bt  79;  27  Am.  St.  Rep.  OlS.  These  principles,  ns  applied  to  "taking 
poistm,**  are  discussed  In  the  monographic  note  to  Metropolitan  etc. 
A«sn.  T.  Frellnnd.  ini  HI.  30;  post,  p.  3.%0.  A  death  caused  by  acci- 
dentally taking  poison  l«  regarded  as  caused  by  external  and  violent 
meana:  Note  to  Healey  v.  Mutual  Accident  Assn.,  23  Am.  6t  Rep. 
ML 
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INSURANCE— ACCIDENT— DEATH  BY  POISON.— Death 
of  an  insured  person,  caused  by  poison  accidentaly  taken  by  mistake, 
Is  not  within  an  exception  in  a  policy  excluding  liability  if  death  Is 
caused  by  "poison  in  any  way  taken,  administered,  absorbed,  or 
inhaled." 

INSURANCE— ACCIDENT— WAIVER  OF  PROOF  OF  LOSS. 
A  refusal  on  the  part  of  an  insurance  company  to  pay  a  claim  for 
accident  insurance,  on  the  ground  that  the  death  was  caused  by  poi- 
son, and  the  loss  not  covered  by  the  policy,  Is  a  waiver  of  a  require- 
ment contained  in  the  policy  that  prescribed  proofs  of  loss  be  fur- 
nished. 

INSURANCE— ACCIDENT  —  WAIVER  OF  TIME  FOR 
BRINGING  ACTION.— Refusal  on  the  i>art  of  an  insurance  company 
to  allow  the  beneficiary  in  an  accident  policy  to  inspect  its  by-laws 
upon  request  made  at  its  general  office,  and  a  miss<tatement  as  to  the 
time  within  which  suit  may  be  brought,  constitute  a  waiver  of  a  by- 
law limiting  the  time  for  bringing  the  action. 

JUDGMENTS-EXCESSIVE— WAIVER  OF  ERROR.— A  judg- 
ment assessing  damages  in  excess  of  the  ad  damnum  of  the  dec- 
laration s'liould  not  be  reversed  on  appeal,  if  the  excess  is  merely 
for  interest  accruing  after  the  commencement,  and  objection  thereto 
is  first  made  on  appeal.  The  error  in  rendering  judgment  in  excess 
of  the  amount  claimed  in  the  declaration  is  waived  unless  specific 
objection  thereto  is  made  in  the  trial  court. 

A'ction  'by  a  beneficiary  to  recoyer  accident  insurance  on  a  cer- 
ti'ficate  of  membership  in  a  mutual  benefit  association.  Judg- 
ment for  plaintiff,  and  defendant  appealed. 

Smith,  Shedd  &  Underwood,  for  the  appellant. 

J.  Smith  and  C.  S.  Darrow,  for  the  appellee. 

3^  CAETER,  J.  The  principal  question  in  this  case  is  like 
the  one  involved  in  Travelers'  Ins.  Co.  v.  Dunlap,  160  111.  642, 
ante,  p.  355,  and  it  must  be  controlled  by  that  decision.  Instead 
of  using  the  term  "taking  poison,"  which  in  that  ease,  as  used  in 
the  policy,  we  held  to  mean  the  voluntary  taking  of  poison, 
the  application  in  the  case  at  bar,  which  was  made  a  part  of  the 
insurance  contract,  contained  this  provision:  *T  agree  that  this 
insurance  shall  not  be  held  to  extend  ....  to  poison  in  any 
way  taken,  administered,  absorbed,  or  inhaled."  The  principal 
contention  of  appellant  is,  that  although  it  is  shown,  and  not  dis- 
puted, that  the  death  of  the  member  was  caused  by  poison  acci- 
dentally taken — chloral  taken  by  mistake  for  distilled  water — 
yet  there  can  be  no  recovery,  because  the  term  "poison  in  any 
•way  taken"  must  be  held  to  include  poison  taken  accidentally,  aa 
■well  as  poison  taken  intentionally.    It  is  not  contended  tliat  there 
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is  any  difference,  as  a  cause  of  death,  between  the  term  "poison 
taken**  and  the  term  "taking  poison."  Indeed,  the  by-laws  use 
the  one  term  and  the  application  uses  the  other.  But  it  is  in- 
eisted  that  the  qualifying  words,  "in  any  i^'ay,"  have  relation  to 
the  motive  of  the  insured  in  taking  the  poison,  and  embrace  liis 
involuntary  as  well  ^'^  as  his  voluntary  action  in  that  regard. 
We  are  of  the  opinion  that  the  words  "in  any  way"  relate  to  the 
mode  or  manner  in  which  the  poison  is  taken,  and  not  to  the 
motive  of  the  insured  in  taking  it.  Very  nearly  this  precise 
question  was  so  decided  in  Connecticut  Mut.  Life  Ins.  Co.  v. 
Akens,  150  IT.  S.  468.  It  was  there  held  that,  in  the  plirase 
"self-destruction  in  any  form,"  tlie  words  "in  any  form"  clearly 
related  only  to  the  manner  of  killing,  and  that  the  clause  was  by 
no  means  synonymous  in  meaning  with  such  clauses  as  "die  by 
suicide,  sane  or  insane,"  or  *T)y  suicide,  felonious  or  otherwise, 
sane  or  insane."  In  accordance  with  the  ruling  in  Travelers'  Ins. 
Co.  T.  Dnnlap,  160  lU.  642,  ante,  p.  355,  and  in  Healey  v.  Mutual 
Ace.  Assn.,  133  111.  556,  23  Am.  St.  Rep.  637,  we  must  hold  in 
the  case  at  bar  that  the  death  of  the  member,  Froiland,  having 
been  caused  by  accident,  is  not  excluded  from  the  risks  covered 
by  the  contract  of  insurance  sued  on,  by  reason  of  the  exception 
above  mentioned.  Insurance  contracts  are  to  be  liberally  con- 
stnied,  so  as  not  to  defeat  the  indemnity,  w^hich,  in  making  the 
contract,  it  was  the  object  to  secure,  unless  plainly  necessary  from 
the  language  of  the  contract 

It  is  also  contended  by  appellant  that  there  should  have  been 
no  recovery  by  appellee,  under  the  issues  and  proofs,  because: 
1.  Immediate  notice  of  the  member's  death  was  not  given  to  ap- 
pellant as  required  by  the  certificate  of  membership;  and  2.  The 
suit  was  not  begun  within  thirty  days  after  the  refufsal  by  ap- 
pellant to  entertain  or  to  pay  the  claim.  It  is  very  doubtful 
whether  the  notice  required  by  the  certificate  to  be  given  imme- 
diately upon  the  happening  of  the  injury  applies  to  cases  of 
death.  When  construed  in  connection  with  the  by-laws,  it  would 
ieem  to  apply  only  to  injuries  not  fatal.  But  however  this  may 
be,  the  notice,  if  any  was  required,  was  waived,  as  were  also  the 
proofs  of  death  and  the  by-law  requiring  suit  to  be  brought 
within  thirty  days.  The  member  died  on  Febniary  27th,  and,  on 
the  twenty-second  dav  of  March,  appellee  and  her  attompy  wvnt 
to  the  office  of  the  '*"  pecretary  and  general  manager  of  the  as- 
iociation,  and  asked  him  for  forms  upon  which  to  make  proper 
proofs  of  death,  but  the  pecretnry  tobl  them,  in  substance,  that 
the  oflBcers  of  the  association  knew  of  the  member's  death;  that 
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it  would  be  of  no  use  to  make  the  proofs,  for  the  reason  that 
Froiland's  death  was  caused  by  poison;  that  the  insurance  did  not 
■coyer  such  a  case,  and  that  the  claim  would  not  be  paid.  It 
must  also  be  taken  as  established  by  the  judgments  of  the  circuit 
and  appellate  courts  that  appellee,  as  a  matter  of  fact,  had  no 
knowledge  of  the  provision  in  the  by-laws,  requiring  suits,  if 
brought  at  all,  to  be  brought  within  thirty  days  after  the  refusal 
of  the  association  to  entertain  or  pay  the  claim,  and  that  for 
the  purpose  of  ascertaining  what,  if  any,  limitation  as  to  time 
was  provided  in  the  by-laws,  appellee  and  her  attorney  asked  ap- 
pellant's secretary,  at  the  time  and  place  above  mentioned,  for  a 
copy  of  its  by-laws,  and,  when  this  request  was  refused,  then  in- 
quired of  him  how  much  time  appellee  had  in  which  to  bring 
suit,  and  was  informed  that  she  had  three  months.  This  officer 
of  the  association  was  then  in  possession  of  the  by-laws,  and  had 
printed  copies  of  them,  and,  w'hether  or  not  appellee  had  a  right 
to  obtain  from  the  association  a  copy  of  such  by-laws,  she  had  the 
right  to  inspect  them  and  to  be  informed  of  their  contents.  The 
secretary  and  manager  then  knew,  from  the  conversation,  that 
ehe  was  ignorant  of  the  by-law  requiring  suit  to  be  brought  with- 
in thirty  days.  Whether,  as  matter  of  law,  she  was  charged  with 
knowledge  of  the  by-laws  or  not,  she  was  in  fact  ignorant  of  the 
one  in  question,  as  was  then  well  known  to  this  officer  of  the  as- 
sociation. While  there  is  some  conffict  as  to  what  -was  said,  it 
must  be  taken,  on  this  appeal,  as  established  that  she  was,  in 
effect,  refused  permission  to  inspect  the  by-laws,  and  was  misled 
and  induced  to  believe  that  she  had  three  months  in  which  to 
bring  suit.  However  unreasonable  a  by-law  requiring  suit  to  be 
begun  within  thirty  daj'-s  from  the  time  of  the  ^^  refusal  by  the 
company  to  pay  might  appeax  to  be,  we  do  not  deem  it  necessary 
to  pass  upon  that  question;  but  that  this  by-law  was  waived  by 
the  wrongful  acts  of  appellant's  secretary  and  manager  we  have 
no  doubt.  It  is  a  familiar  rule  that  refusal  to  pay  a  claim  on  the 
ground  that  the  loss  is  not  one  covered  by  the  policy  is  a  waiver 
of  the  requirement,  usually  contained  in  the  policy,  that  the  pre- 
scribed proofs  of  the  loss  be  furnished  to  the  company,  and  that 
in  such  case  suit  may  be  maintained  without  furnishing  such 
proofs.  Upon  the  same  principle,  we  see  no  reason  why  the 
finding  for  the  plaintiff  of  the  issue  made  on  the  second  replica- 
tion setting  up  the  facts  above  stated  did  not,  in  effect,  amount  to 
a  finding  that  the  by-law  in  question  was  waived  by  the  associa- 
tion: See  Allemania  Fire  Ins.  Co.  v.  Peck,  133  111.  230;  83  Anu 
St.  Eep.  610,  and  cases  there  cited.    When  the  issue  on  this  rep- 
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lication  is  considered,  we  do  not  think  the  court  erred  in  re- 
fusing to  hold  as  law  in  the  decision  of  the  case  the  proposition 
submitted  by  appellant  that  appellee  was  charged  with  notice  of, 
and  was  bound  by,  the  by-laws,  and  that  it  was  immaterial 
whether  she  had  actual  knowledge  of  them  or  not. 

Counsel  for  appellant  contend  that  the  court  erred  in  not  sus- 
taining their  demurrers,  first,  to  the  declaration,  and  next,  to  tlie 
replication.  If  any  error  was  committed  in  this  regard,  it  was 
waived  by  pleading  over.  The  record  shows  that  issues  were 
joined  on  the  pleadings  to  which  demurrers  had  been  over- 
ruled. 

It  is  also  assigned  for  error,  and  insisted  on  here,  that  the 
damages  assessed  exceed  the  ad  damnum  of  the  declaration,  and 
that  the  judgment  should  be  reversed  for  that  reason.  It  seems 
that  the  excess  of  the  judgment  over  the  damages  claimed  in  the 
declaration  was  the  interest  allowed  which  accrued  after  the  com- 
mencement of  the  suit.  At  the  conclusion  of  the  trial,  the  court 
found  the  issues  for  the  plaintiff,  and  assessed  her  damages  at 
five  thousand  three  hundred  and  fifty-four  dollars,  which  waa 
three  hundred  and  fifty-four  dollars  in  excess  of  the  amount 
claimed  in  the  **  declaration.  The  defendant  entered  its  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment,  which  motions, 
as  entered,  were  overruled  by  the  court  and  exceptions  taken  by 
the  defendant.  Exceptions  were  also  taken  to  the  findings  of  the 
court  and  to  the  judgment  The  specific  objection  was  not  made, 
nor  was  the  court's  attention  called  to  the  fact  that  the  danwgea 
assessed  exceeded  the  ad  damnum  of  the  declaration.  Had  this 
been  done,  the  court  would,  no  doubt,  have  limited  the  judgment 
to  the  amount  claimed,  or  would  liave  allowed  the  plaintiff  to 
amend  her  declaration.  It  is  undoubtedly  true  that  it  waa  error 
to  render  judgment  in  excess  of  the  amount  claimed  in  the  dec- 
laration. It  has  been  uniformly  so  held  by  this  court.  But  the 
error  was  a  formal  and  technical  one,  that  should  have  been 
pointed  out  to  the  court  by  the  defendant  below  when  making 
its  objections  and  taking  its  exceptions  to  the  action  of  the  court. 
This  was  not  done  and  the  error  was  therefore  waived.  This 
view  is  in  substantial  accord  with  the  decision  of  this  court  in 
Utter  V.  Jaffray,  114  111.  470,  where,  although  no  motion  for  a 
new  trial  or  in  arrest  of  judgment  was  made  and  no  exceptions 
were  taken  to  the  judgment,  it  was  said  that,  had  any  such  action 
been  taken,  "stating  tliat  the  finding  of  the  damages  was  in  ex- 
cess of  the  ad  damnum  in  the  amended  declaration,  the  error 
could  have  been,  and  no  doubt  would  have  been,  corrected  at 
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once,  under  tlie  statute,  on  such  terms  as  the  court  might  have 
deemed  equitable  and  just."  The  inference  to  be  drawn  from 
the  language  used  in  that  case  is,  that  such  an  error  will  be 
■waived  unless  the  specific  objection  be  made  in  the  trial  court: 
See,  also,  Bowden  v.  Bowden,  75  111.  111. 

The  judgment  of  the  appellate  court  is  affirmed. 


INSURANCE— PROOFS  OF  lyOSS— WAIVER  OF,  BY  DENIAL 
OF  LIABILITY. — ^A  coadition  in  a  policy  of  insurance,  that  In  case 
of  loss  the  Insured  must  forthwith  give  written  notice  thereof  to  the 
insurer,  is  waived  by  the  latter,  when,  -with  full  knowledge  of  the 
loss,  he  denies  all  liability  under  the  policy  without  waiting  for  such 
written  nortioe:  Savage  v.  Phoenix  Ins.  Co.,  12  Mont.  458;  33  Am.  St. 
Ecp.  591,  and  note.  See,  to  the  same  effect,  Faust  v.  American  etc. 
Ins.  Co..  91  Wis.  158;  51  Am.  St.  Rep.  876. 

ACCIDENT  INSURANCE— EFFECT  OF  TAKING  POISON.— Ac- 
cideut  insurance  policies  generally  provide  that  the  insurer  shall  not 
be  liable  for  the  death  or  injury  of  the  insured,  unless  such  death  or 
InjuTy  shall  have  been  caused  by  external,  violent,  and  accidental 
means,  and  that  the  policy  shall  not  be  extended  so  as  to  cover  death 
or  injury  arising  from  the  taking  of  imison.  It  is  universally  con- 
ceded that  the  word  "poison,"  as  so  used,  must  be  given  the  inter- 
pretation placed  upon  it  as  commonly  used  and  defined.  It  relates 
solely  to  the  taking  of  poison,  and  not  to  bites  of  venomous  insects, 
reptiles,  or  animals,  nor  to  blood  poisoning  or  the  like.  The  import- 
ant question  is,  whether  the  exception  applies,  and  avoids  the  policy, 
v/hetlier  the  poison  be  taken  intentionally  or  unintentionally,  and 
upon  this  question  the  authorities  are  divided.  The  supreme  court  of 
Pennsylvania  has  said  that  "it  is  not  necessary  that  the  i>oison  be 
taken  with  intent  to  produce  death,  in  order  to  defeat  a  claim  flow- 
ing from  the  right  of  membership.  If  the  poison  be  innocently  taken, 
and  without  any  knowledge  of  the  injurious  effect  which  it  was  like- 
ly to  produce,  and  did  produce,  so  far  as  the  person  taking  it  Is  con- 
cerned, the  effect  may  be  said  to  be  accidental.  If  we  go  a  step  fur- 
ther and  admit  in  such  case  that  the  means  are  accidental,  yet  It 
Is  one  of  the  accidental  means  expressly  excepted  from  the  protec- 
tive power  of  the  certificate.  To  hold  the  association  liable  for  a 
death  caused  by  taking  poison  would  not  only  be  in  conflict  with  tlie- 
letter  of  the  agreement,  but  contrary  to  the  whole  purpose  for  which 
tlie  association  seems  to  have  been  formed":  Pollock  v.  United 
States  Accident  Assn.,  102  Pa,  St,  230;  48  Am.  Rep.  204.  In  thi» 
case,  the  insured  took  "birch  oil,"  a  poison,  by  mistake  for  "milk  of 
birch,"  which  is  harmless,  and,  death  resulting,  it  was  held  that 
there  could  be  no  recovery:  Pollock  y.  United  Stajtes  Accident  Assn., 
102  Pa.  St.  230;  48  Am.  Rep.  204.  This  case  has  been  severely 
criticised  as  setting  up  a  rule  too  strict  and  narrow  and  as  against 
the  principles  governing  the  construction  of  Insurance  policies.  It 
has  met  with  criticism  in  the  same  court  by  which  It  was  rendered, 
and  in  numerous  other  cases  to  be  cited  hereafter.  It  has  been  held 
that  where  the  Insured  took  poison  by  mistake  Instead  of  his  usual 
medicine,  there  could  be  no  recovery:  Cole  v.  Accident  Ins.  Co.,  61 
L.  T.,  N.  S.,  227;  and  the  same  rule  was  miaJntained  when  the  as- 
sured by  inadvertance  took  too  much  opium  out  of  a  dose  which  had 
been  prescribed  for  him:  Bayless  v.  Travelers*  Ins.  Co.,  14  Blatohf. 
143.  On  the  other  hand.  It  has  lately  been  decided,  and  we  think 
properly  decided,  that  the  words  "taking  poison,"  as  employed  In 
policies  of  accident  insurance,  and  in  view  of  the  rules  of  construe- 
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tlon  applied  by  the  coarta  to  such  Instruments,  mean  the  voluntary. 
Intentional  taking  of  poison,  and  do  not  Include  cases  of  accidental 
poiaoning.  Hence,  the  drtnking  of  cartMjlic  aoid  by  mistake  for  pep- 
permint is  not  within  a  clause  of  an  accident  Insurance  policy 
exempting  the  Insurer  from  liability  for  death  from  taking  poison: 
Travelers'  Ins.  Co.  v.  Dunlap,  IGO  111.  642;  ante,  p.  355.  The  diuth 
of  the  insured,  caused  by  accidentally  taking  and  drinking  poison  by 
mistake,  is  a  death  produced  by  bodily  injuries  received  through  ex- 
ternal, violent,  and  accidental  means,  within  the  meaning  of  a  pol- 
icy of  Insurance  providing  indemnity  In  case  of  death  resulting  from 
such  causes,  and  excluding  liability  for  death  by  taking  poison: 
Healey  v.  Mutual  .\ccldent  Assn.,  183  111.  550;  23  Am.  St.  Rep.  G37. 
This  ruling  was  adhered  to  in  Mutual  Accident  Assn.  y.  Tuggle,  39 
111.  App.  5C9,  where  the  death  of  the  insured  was  caused  by  an  (nn- 
dose  of  laudanum  taken  bv  m48take.  And  to  the  same  effwrt  Is  Pen- 
fold  V.  Universal  Life  Ins.  Co.,  85  N.  Y.  817;  39  Am.  Rep.  660.  Many 
policies  of  accident  insurance  contain  a  provision  exempting  the  in- 
surer from  liability  for  injury  or  death  resulting  from  the  taking  of 
poison,  or  Inhalation  of  gas.  As  the  principles  governing  the  lia- 
bility of  the  Inerurer  in  cases  where  the  insured  dies  from  the  Inhaln- 
tiou  of  gas  are  nearly  allied  to  those  governing  cases  in  which  he 
dies  from  taking  poison,  they  will  be  briefly  noticed  here.  In  one 
case,  the  insured,  In  good  he«;hh  on  the  day  that  the  poHcy  was 
Issued,  went  into  a  well  to  make  repairs  to  a  pump,  .lud  in  a 
short  time  was  found  in  the  well,  dead  from  asphyxia  resulting  from 
the  inhalation  of  poisonous  gas,  and  It  was  held  tnat  death  was 
caused  by  external,  violent,  and  accidental  means  within  the  mean- 
ing of  the  policy, and  tha.t  the  condition  against  Inhalation  of  gas  con- 
templated a  voluntary  and  intelligent  act  by  the  insured,  and  not 
an  Involuntary  and  unconscious  act,  and  was  Inoperative  to  relieve 
the  company  from  liability:  Pickett  v.  Pacific  Mut.  Life  Ins.  0>., 
144  Pa.  St.  79;  27  Am.  St.  Rep.  618.  The  same  rule  was  announced 
In  United  States  Mut.  Ac<4dent  Afssn.  v.  Newman.  84  Vn.  .M,  where 
the  insured  was  found  dead  in  bed  with  a  ball  of  tough  froth  ov>pr 
his  mouth,  slightly  tinged  with  blood,  and  some  red  splashes  on  the 
f»ide  of  his  face  and  on  his  breast,  the  r<^v>ni  bpin-ir  full  -if  oo.nl  or 
Illuminating  gas.  In  an  action  on  a  policy  of  this  nature,  it  appeared 
that  the  insured  was  found  dead  in  l>ed.  The  illuminating  gas  had 
in  pome  way  been  turned  on.  the  room  was  filled  with  It,  and  the 
death  \viis  caused  from  breathing  the  air  laden  with  such  gas.  Th^ 
court  found  as  a  fact  that  the  death  was  caused  by  accidental  moans, 
and  dwlded  that  the  death  was  not  caused  by  Inhaling  gas  witliln  tlie 
mcaring  of  the  policy,  that  those  words  applied  only  to  a  voluntary 
and  Intelligent  action  on  the  part  of  the  Insured,  and  that,  althoucrh 
there  was  no  visible  or  external  sign  of  Injury  upon  the  body,  yet 
the  death  was  caused  by  external  and  violent  means  within  the 
meaning  of  the  policy:  Paul  v.  Travelers'  Ins.  Co..  112  N.  Y.  472;  S 
Am.  St.  Rep.  758.  It  has  been  held  that  no  recovery  could  be  had 
!n  such  case  when  It  Is  uncertain  ^\-hether  the  death  was  th,->  ro«!iiU  of 
nrHdent  or  of  suicide:  Richardson  r.  Trarelers*  Ins.  Co.,  4<i  Fed.  Rep. 
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SUNDAY.— THE  COMMON  LAW  does  not  prohibit  ordinary 
labor  on  Sunday. 

SUNDAY  DAWS— CONSTITUTIONAL  LAW.— A  statute  mak- 
ing it  unlawful  for  barbers  to  do  business  on  Sunday,  and  applying  to 
"them  alone,  is  unconstitutional  as  depriving  them  of  tlieir  property 
without  due  process  of  law. 

SUNDAY  LAWS— POLICE  POWER.— The  general  welfare  or 
police  power  of  the  state  does  not  authorize  a  statute  maliing  it 
unlawful  for  one  pauticular  class  of  laborers  alone  to  do  business  on 
Sunday. 

SUNDAY  LAWS— UNJUST  DISCRIMINATION.— A  statute  re- 
quiring all  persons  to  refiuin  from  exercising  their  ordinary  callings 
on  Sunday  is  valid,  but  a  statute  which  applies  only  to  a  particular 
class  is  invalid  as  an  unjust  discrimination. 

Bumham  &  Baldwin,  for  the  appellant. 

M.  T.  Moloney,  attorney  general,  T.  J.  Scofield,  M.  L.  New- 
ell, S.  P.  Shope,  T.  H.  Gault,  and  0.  C.  Eighalz,  for  the  appellee. 

*®®  CEAIG,  C.  J.  Plaintiff  in  error  was  convicted  in  the 
criminal  court  of  Cook  county  for  the  violation  of  an  act  to  pro- 
hibit barber  shops  from  being  kept  open  on  Sunday,  and  for  a 
violation  of  the  law  he  was  fined  twenty-five  dollars.  The  act 
was  passed  at  the  last  session  of  the  legislature,  and  contained 
two  sections,  as  follows: 

"Section  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois, 
represented  in  the  general  assembly,  that  it  shall  be  ^^^  unlaw- 
ful for  any  person  or  persons  to  keep  open  any  barber  shop,  or 
carry  on  the  business  of  shaving,  haircutting  or  tonsorial  work, 
on  Sunday,  within  this  state. 

"Sec.  2.  Any  person  by  himself,  agent,  or  employ^,  violating 
the  provisions  of  section  1  of  this  act,  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  two  hundred  ($300) 
dollars  for  each  and  every  offense." 

It  is  contended  in  the  argument  that  by  the  act  in  question 
that  part  of  the  fourteenth  amendment  to  the  United  States  oon- 
Etitution  (sec.  1)  has  been  violated  w^hich  reads  as  follows:  **Nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  property 
without  due  process  of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws.*'  It  is  also  con- 
tended that  the  act  violates  section  2  of  article  2  of  the  Illinois 
constitution  of  1870,  viz.,  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law,"  and  also  sec- 
tion 22  of  article  4,  the  general  clause  of  which  reads^  **in.  all 
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other  cases  where  a  general  law  can  he  made  applicahle,  no  spe- 
cial law  shall  be  enacted."  It  is  conceded  in  the  argument  that  if 
the  legislature  had  enacted  a  law  prohibiting  all  business  on  Sun- 
day, its  validity  could  not  be  questioned —  that  such  a  law  would 
violate  none  of  the  constitutional  provisions  relied  upon. 

The  common  law  of  England,  as  adopted  in  this  state  as  a  part 
of  our  jurisprudence,  does  not  prohibit  the  citizen  from  pursu- 
ing his  ordinary  labor  on  Sunday,  nor  is  a  contract  entered  into 
between  two  parties  in  this  state  void  because  executed  on  Sun- 
day: Rex  V.  Brotherton,  1  Strange,  702;  Drury  v.  Defontaine,  1 
Taunt.  131;  Sayles  v.  Smith,  13  Wend.  67;  27  Am.  Dec  117; 
Richmond  v.  Moore,  107  111.  429;  47  Am.  Rep.  445.  On  the 
other  hand,  at  common  law,  Sunday  has  always  been  regarded 
dies  non  juridicus — a  day  upon  which  courts  could  not  transact 
other  than  necessary  or  ministerial  business.  In  England,  how- 
ever, the  law  which  permitted  the  transaction  of  business  and 
the  pursuit  of  one's  ordinary  labor  was  changed  by  statute  (29 
Car.  II.),  which  **'•  provides  that  "no  tradesman,  artificer,  work- 
man, laborer,  or  other  person  whatsoever  shall  do  or  exercise  any 
worldly  business  or  work  on  the  Lord's  day,"  works  of  necessity 
and  charity  being  excepted.  This  statute  has  been  substantially 
adopted  by  the  legislatures  of  many  of  the  states  in  the  Union. 
This  state  has  not,  however,  followed  the  other  states  in  the 
adoption  of  the  English  statute,  but  we  have  legislated  on  this 
subject  for  ourselves  in  a  manner  thought  to  be  for  the  best  in- 
terest of  our  people.  That  legislation  will  be  found  in  paragraph 
261  of  our  Criminal  Code,  as  follows:  **Wlio€ver  disturbs  the 
peace  and  good  order  of  society  by  labor  (works  of  necessity  and 
charity  excepted),  or  by  any  amusement  or  diversion,  on  Sun- 
day, shall  be  fined  not  exceeding  twenty-five  dollars.  This  section 
shall  not  be  construed  to  prevent  watermen  and  railroad  com- 
panies from  landing  their  passengers,  or  watermen  from  loading 
and  unloading  their  cargoes,  or  ferrymen  from  carrying  over  the 
water  travelers  and  persons  moving  their  families,  on  the  first 
day  of  the  week,  nor  to  prevent  the  due  exercise  of  the  rights  of 
conscience  by  whomever  thinks  proper  to  keep  any  other  day  as 
a  Sabbath."  The  preceding  paragraph  (260)  pro^^de8:  "Sunday 
shall  include  the  time  from  midnight  to  midnight." 

There  is  a  wide  and  well-marked  distinction  between  the  Eng- 
lish rtatnte  and  ours.  The  English  statute  prohibits  labor  and 
business  on  Sunday,  while  our  statute  merely  prohibits  labor  and 
ftmnsemcTit  which  disturbs  the  p*»ace  and  good  order  of  society. 
In  Richmond  ▼.  Moore,  107  111.  429,  47  Am.  Rep.  445,  in  speak- 
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ing  of  the  difference  between  the  two  statutes,  it  is  said:  "A 
mere  glance  at  that  and  our  statute  will  show  that  they  are  ma- 
terially different.  That  prohibits  labor  and  business;  ours  only 
prohibits  labor  or  amusement  that  disturbs  the  peace  and  good 
order  of  society.  The  offense  by  that  statute  is  the  perform- 
ance of  labor  or  business,  and  by  ours  it  is  the  disturbance  of  the 
peace  and  good  order  of  society.  ^^^  The  British  statute  is 
much  more  comprehensive  in  its  purposes  and  language  than 
OUTS.  Ours  only  prohibits  labor  that  disturbs  the  peace  and  good 
order  of  society,  not  naming  business,  whilst  tho  British  statute 
renders  the  mere  act  of  labor  or  business  penal.*' 

Under  the  law  of  this  state  as  it  existed  prior  to  the  passage  of 
the  act  in  question,  each  and  every  citizen  of  the  state  was  left 
perfectly  free  to  labor  and  transact  business  on  Sunday  or  re- 
frain from  labor  and  business,  as  he  might  choose,  so  long  as  he 
did  not  disturb  the  peace  and  good  order  of  society.  By  the  act 
in  question,  an  attempt  has  been  made  by  the  legislature  to  in- 
augurate a  radical  change  in  the  law  as  to  a  class  of  the  laboring 
element  of  the  state — the  barbers.  The  statute,  as  has  been 
seen,  declares  "that  it  shall  be  unlawful  for  any  person  or  per- 
sons to  keep  open  any  barber  shop,  or  carry  on  the  business  of 
shaving,  haircutting  or  tonsorial  work,  on  Sunday."  That  act 
is  plain,  and  its  meaning  is  obvious.  The  owner  of  a  place  where 
is  carried  on  the  barber  business  is  prohibited  from  doing  any 
business  whatever  during  one  day  in  the  week.  He  may  have 
in  his  employ  a  dozen  men,  and  yet  during  one  day  in  seven  he 
is  deprived  of  their  labor  and  also  deprived  of  his  own  labor. 
The  income  derived  from  his  place,  and  his  own  labor  and  the 
labor  of  his  employ^,  are  his  property,  but  the  legislature  has 
by  the  act  taken  that  property  from  him.  The  journeyman  bar- 
ber who  works  by  the  day  or  the  week,  or  for  a  share  of  the 
amount  he  may  receive  from  customers  for  his  services,  is  by  the 
law  denied  the  right  of  laboring  one  day  in  the  -week.  He  may 
rely  solely  upon  his  labor  for  the  support  of  himself  and  family; 
his  labor  may  be  the  only  property  that  he  possesses,  and  yet 
this  law  takes  that  property  away  from  him.  His  labor  is  his 
capital,  and  that  capital  is  all  the  property  he  owns.  Can  a  law 
which  takes  that  from  the  lalborer  be  sustained? 

803  rpj^g  constitution  of  the  United  States  says  the  state  shall 
not  deprive  any  person  of  property  without  due  process  of  law, 
and  our  state  constitution  declares  the  same  thing.  What  is 
understood  by  the  term  "due  process  of  law"  is  not  an  open  ques- 
tion.    "Due  process  of  law*'  is  synonymous  with  *^w  of  the 
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land/'  and  "tlie  law  of  the  land"  ia  "general  public  law,  binding 
upon  all  the  metmbers  of  the  community,  under  all  circum- 
stances, and  not  partial  or  private  hiws,  affecting  the  rights  of 
private  individuals  or  classes  of  individuals":  Millett  v.  People, 
117  IlL  294;  57  Am.  Rep.  869.  Is  the  act  in  question  a  law  bind- 
ing upon  all  the  members  of  the  community?  A  glance  at  its 
pro\isionfl  affords  a  negative  answer.  The  act  affects  one  class 
of  laborers,  and  one  class  alone.  The  merchant  and  his  clerks, 
the  restaurant  keeper  with  his  employfe,  the  clothing  house  pro- 
prietor, the  blacksmith,  the  livery  stable  keeper,  the  owners  of 
street-car  lines,  and  people  engaged  in  every  other  branch  of  bus- 
iness, are  each  and  all  allowed  to  open  their  respective  places  of 
business  on  Sunday  and  transact  their  ordinary  business  if  they 
desire,  but  the  barber,  and  he  alone,  is  required  to  close  his  place 
of  business.  The  barber  is  thus  deprived  of  property  without 
due  process  of  law,  in  direct  violation  of  the  constitutions  of  the 
United  States  and  of  this  state. 

In  Millett  v.  People,  117  111.  294,  57  Am.  Rep.  869,  the  va- 
lidity of  an  act  of  the  legislature  requiring  owners  and  operators 
of  coal  mines  to  weigh  coal  in  a  certain  specified  manner  arose, 
and  it  was  held  not  competent  for  the  legislature  to  single  out 
owners  and  operators  of  coal  mines  and  provide  that  they  should 
bear  burdens  not  imposed  on  other  owners  of  property  or  employ- 
ers of  labor,  and  proliibit  them  from  making  contracts  which  it 
is  competent  for  other  owners  of  property  or  employers  of  labor 
to  make,  and  that  such  legislation  cannot  be  sustained  as  an  ex- 
ercise of  the  police  power. 

In  Frorer  v.  People,  141  111.  171,  where  the  validity  of  an  act 
of  the  legislature  arose  which  prohibited  persons  ^***  engaged 
in  mining  or  manufacturing  from  keeping  stores  for  furnishing 
supplies,  tools,  clothing,  pro\n8ion8,  or  groceries  to  their  em- 
ployes while  80  engaged  in  mining  or  manufacturing,  the  law 
was  held  to  be  in  conflict  with  the  constitution.  In  the  decision 
of  the  case  it  is,  among  other  things,  said:  "The  privilege  or  lib- 
erty to  engage  in  or  control  the  business  of  keeping  and  selling 
clothing,  provisions,  groceries,  tools,  etc.,  to  employos,  is  one  of 
profit — of  presumptive  value;  and  thus,  by  the  effect  of  these 
sections,  what  the  employers  in  other  industries  may  do  for  their 
pecuniary  gain  with  impunity,  and  have  the  law  to  protect  and 
enforce,  the  mrner  and  mannfacturer,  under  precisely  the  same 
circumstances  and  conditions,  are  prohibited  from  doing  for  their 
pecuniary  gain.  The  Bamc  net,  in  nibstanre  and  in  principle,  if 
done  by  the  one  is  lawful,  but  if  done  by  the  other  is  not  only 
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unlawful,  but  a  misdemeanor The  privilege  of  contract- 
ing is  botli  a  liberty  and  a  property  right,  and  if  A  is  denied  the 
right  to  contract  and  acquire  property  in  a  manner  which  he  has 
hifherto  enjoyed  under  the  law,  and  which  B,  C,  and  D  are  still 
allowed  by  the  law  to  enjoy,  it  is  clear  that  he  is  deprived  of 
both  liberty  and  property  to  the  extent  that  he  is  thus  denied  the 
right  to  contract." 

In  Ramsey  v.  People,  142  111.  380,  the  case  last  cited  was 
quoted  with  approval,  and  it  was  held  that  the  act  of  1881,  which 
requires  the  owners  and  operators  of  coal  mines,  when  the  miner 
is  paid  on  the  basis  of  the  amount  of  coal  mined  and  delivered  by 
him,  to  weigh  the  coal  on  pit  cars  before  it  is  screened,  and  to 
pay  on  such  weights,  is  in  violation  of  section  2  of  article  2  of 
the  state  constitution,  as  depriving  a  class  of  persons  of  the  lib- 
erty and  property  right  of  making  contracts  without  due  process 
of  law. 

In  Braceville  Coal  Co.  v.  People,  147  111.  66,  37  Am.  St.  Rep. 
206,  the  question  of  the  validity  of  an  act  of  the  legislature  arose 
which  required  certain  specified  corporationsto  pay  their  employes 
^^^  their  wages  weekly.  It  was  held  that  as  the  act  was  applicable 
only,  to  certain  corporations,  and  did  not  operate  upon  all  cor- 
porations for  pecuniary  profit,  and  individuals,  it  was  unconsti- 
tutional, as  depriving  the  corporations  affected  thereby  of  the 
right  of  liberty  and  property,  without  due  process  of  law.  In 
speaking  of  the  term  "liberty,"  as  used  in  the  constitution,  it  is 
there  said:  "There  can  be  no  liberty  protected  by  government 
that  is  not  regulated  by  such  laws  as  will  preserve  the  right  of 
each  citizen  to  pursue  his  own  advancement  and  happiness  in 
his  own  way,  subject  only  to  the  restraints  necessary  to  secure 
the  same  right  to  all  others.  The  fundamental  principle  upon 
which  liberty  is  based  in  free  and  enlightened  government  is 
equality  under  the  law  of  the  land.  It  has  accordingly  been 
everywhere  held  that  liberty,  as  that  term  is  used  in  the  constitu- 
tion, means  not  only  freedom  of  the  citizen  from  servitude  and 
restraint,  but  is  deemed  to  embrace  the  right  of  every  man  to  be 
free  in  the  use  of  his  powers  and  faculties,  and  to  adopt  and  pur- 
sue such  avocation  or  calling  as  he  may  choose,  subject  only  to 
the  restraints  necessary  to  secure  the  common  welfare." 

In  Ritchie  v.  People,  155  111.  98,  46  Am.  St.  Rep.  315,  the 
question  arose  in  regard  to  the  validity  of  a  statute  which  pro- 
vided that  no  female  shall  be  employed  in  any  factory  or  work- 
shop more  than  eight  hours  in  any  one  day  or  forty-eight  houw 
in  any  one  week,  and  it  was  held  that  the  right  to  labor  or  employ 
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labor,  and  make  contracts  in  respect  thereto,  upon  such  terms  as 
may  be  agreed  upon,  is  both  a  liberty  and  a  property  right,  and 
is  included  in  the  guaranty  of  section  2  of  article  2  of  tlie  consti- 
tution, and  that  the  act  prohibiting  the  employment  of  females 
in  any  factory  or  workshop  for  more  than  eight  hours  a  day  is 
unconstitutional,  as  being  partial  and  discriminating  in  its  char- 
acter. In  the  decision  of  the  case  it  is  said:  "Labor  is  property, 
and  the  laborer  has  the  same  right  to  sell  his  labor  and  to  con- 
tract with  reference  *^**  thereto  as  has  any  other  property  owner. 
In  this  country,  the  legislature  has  no  power  to  prevent  persons 
who  are  sui  juris  from  making  their  own  contracts,  nor  can  it 
interfere  with  the  freedom  of  contract  between  the  workman  and 
the  employer." 

If  the  legislature  has  no  power  to  prohibit,  by  law,  a  woman 
from  being  employed  in  a  factory  or  workshop  more  than  eight 
hours  in  any  one  day  or  forty-eight  hours  in  a  week,  upon  what 
principle,  it  may  be  asked,  has  the  legislature  the  right  to  pro- 
hibit a  barber  from  laboring  and  receiving  tiie  fruits  of  his  la- 
bor during  any  number  of  hours  he  may  desire  to  work  during 
the  week?  If  a  woman  may  be  allowed  to  determine  the  number 
of  hours  eftie  may  work  in  a  week,  why  not  allow  a  barber  the 
same  right?  Moreover,  if  the  merchant,  the  grocer,  the  butcher, 
the  druggist,  and  those  engaged  in  other  trades  and  callings  are 
allowed  to  open  their  places  of  business  and  carry  on  their  re- 
spective avocations  during  seven  days  of  the  week,  upon  what 
principle  can  it  be  held  that  a  person  who  may  be  engaged  in 
the  business  of  barbering  may  not  do  the  same  thing?  Why 
should  a  discrimination  be  made  against  that  calling,  and  that 
alone? 

But  it  is  said  the  law  may  be  sustained  under  the  police  power 
of  the  state.  In  Tiedeman  on  Limitation  of  Police  Powers,  sec- 
tion 85,  the  author  says:  "The  state,  in  the  exercise  of  its  police 
power,  is,  as  a  general  proposition,  authorized  to  subject  all  occu- 
pations to  a  reasonable  regulation,  where  such  regulation  is  re- 
quired for  the  protection  of  the  public  interest  or  for  the  public 
welfare.  It  is  also  conceded  that  there  is  a  limit  to  the  exercise 
of  this  power,  and  that  it  is  not  an  unlimited,  arbitrary  power, 
which  would  ena^)lc  the  legislature  to  prohibit  a  business  the 
prosecution  of  which  inflicts  no  damage  upon  others,"  The  au- 
thor also  lays  down  the  rule  that  it  is  within  the  discretion  of  the 
legislature  to  institute  such  regulations  when  a  proper  case 
arisoe.  But  *^^  it  is  a  judicial  question  whether  the  trade  or 
calling  is  of  such  a  nature  as  to  justify  police  regulatioiL 
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In  Millett  v.  People,  117  111.  294,  57  Am.  Eep.  869,  in  speak- 
ing of  the  police  powers  of  the  state  as  applicable  to  the  ease 
then  before  the  court,  it  is  said:  "Their  requirements  have  no 
tendency  to  insure  the  personal  safety  of  the  miner,  or  to  pro- 
tect his  property  or  the  property  of  others.  They  do  not  meet 
Dwarris*  definition  of  police  regulations.  They  do  not  have  ref- 
erence to  the  comfort,  the  safety,  or  the  welfare  of  society:  Pot- 
ter's Dwarris  on  Statutes,  458.  In  Austin  v.  Murray,  16  Pick. 
121,  it  was  said:  'The  law  will  not  allow  the  rights  of  property 
to  be  invaded  under  the  guise  of  a  police  regulation  for  the  pro- 
motion of  health,  when  it  is  manifest  that  such  is  not  the  object 
and  purpose  of  the  regulation':  See,  also,  "Watertown  v.  Mayo, 
109  Mass.  315,  12  Am.  Eep.  694,  and  cases  referred  to  in  Matter 
of  Application  of  Jacobs,  98  N.  Y.  109";  50  Am.  Eep.  636. 

In  Cooley's  Constitutional  Limitations,  section  484,  in  speak- 
ing in  reference  to  a  regulation  made  for  one  class  of  citizens,  it 
is  said:  "Distinctions  in  these  respects  must  rest  upon  some  rea- 
son upon  which  they  can  be  defended — like  the  want  of  capac- 
ity in  infants  and  insane  persons;  and  if  the  legislature  should 
undertake  to  provide  that  persons  following  some  specified  law- 
ful trade  or  employment  shall  not  have  capacity  to  make  con- 
tracts or  receive  conveyances,  ....  or  in  any  other  way  to 
make  such  use  of  their  property  as  was  permissible  to  othere,  it 
can  scarcely  be  doubted  that  the  act  would  transcend  the  bounds 
of  legislative  power,  even  though  no  erpress  constitutional  pro- 
vision could  be  pointed  out  with  which  it  would  come  in  con- 
fiict." 

It  will  not  and  cannot  be  claimed  that  the  law  in  question 
was  passed  as  a  sanitary  measure,  or  that  it  has  any  relation 
whatever  to  the  health  of  society.  As  has  been  heretofore  seen, 
as  a  general  rule  a  police  regulation  has  reference  to  the  health, 
comfort,  safety,  and  welfare  of  society.  How,  it  may  be  asked, 
is  the  health,  comfort,  ^^*  safety,  or  welfare  of  society  to  be 
injuriously  affected  by  keeping  open  a  barber  shop  on  Sunday? 
It  is  a  matter  of  common  observation  that  the  barber  business, 
as  carried  on  in  this  state,  is  both  quiet  and  orderly.  Indeed, 
it  is  shown  by  the  evidence  incorporated  in  the  record  that  the 
barber  business,  as  conducted,  is  quiet  and  orderly — much  more 
80  than  many  other  departments  of  business.  In  view  of  the 
nature  of  the  business  and  the  manner  in  which  it  is  carried  on, 
it  is  difficult  to  perceive  how  the  rights  of  any  person  can  be 
affected,  or  how  the  comfort  or  welfare  of  society  can  be  dis- 
turbed.   If  the  act  were  one  calculated  to  promote  the  health. 
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comfort,  safety,  and  welfare  of  society,  then  it  might  be  regarded 
as  an  exercise  of  the  police  power  of  the  state.  In  Toledo  ete. 
Ky.  Co.  V.  Jacksonville,  67  111.  37,  16  Am.  Rep.  611,  it  was  held 
that  if  the  law  prohibits  that  which  is  harmless  in  itself,  or  re- 
quires that  to  be  done  which  does  not  tend  to  promote  the  healthy 
comfort,  safety,  or  welfare  of  society,  it  will  in  such  case  be  an 
unauthorized  exercise  of  power,  and  it  will  be  the  duty  of  the 
courts  to  declare  such  legislation  void.  In  Ritchie  v.  People, 
155  111.  98,  46  Am.  St.  Rep.  315,  in  speaking  of  the  police  power 
of  the  state,  the  court  said:  "The  police  power  of  the  state  is  that 
power  which  enables  it  to  promote  the  health,  comfort,  safety, 
and  welfare  of  society.  It  is  very  broad  and  far-reaching,  but  is 
not  without  its  limitations.  Legislative  acts  passed  in  pursu- 
ajice  of  it  must  not  be  in  conflict  with  the  constitution,  and  must 
have  some  relation  to  the  ends  sought  to  be  accomplished — that 
is  to  say,  to  the  comfort,  welfare,  or  safety  of  society.  Where 
the  ostensible  object  of  an  enactment  is  to  secure  the  public  com- 
fort, welfare,  or  safety,  it  must  appear  to  be  adapted  to  that  end. 
It  cannot  invade  the  rights  of  person  and  property  under  the 
guise  of  a  mere  police  regulation,  when  it  is  not  such  in  fact; 
and  where  such  an  act  takes  away  the  property  of  a  citizen  or 
interferes  with  his  personal  liberty,  it  is  the  province  of  the 
courts  to  determine  whether  **•  it  is  really  an  appropriate 
measure  for  the  promotion  of  the  comfort,  safety,  and  welfare 
of  society." 

"We  do  not,  therefore,  think  the  law  was  authorized  by  the  po- 
lice power  of  the  state.  If  the  public  welfare  of  the  state  de- 
mands that  all  business  and  all  labor  of  every  description,  except 
works  of  necessity  and  charity,  should  cease  on  Sunday,  the  first 
day  of  the  week,  and  that  day  should  be  kept  as  a  day  of  rest, 
the  legislature  has  the  power  to  enact  a  law  requiring  all  per- 
sons to  refrain  from  their  ordinary  callings  on  that  day:  Cooley*8 
Constitutional  Limitations,  725.  All  will  then  be  placed  on  a 
perfect  equality,  and  no  one  can  complain  of  an  unjust  discrim- 
ination. But  when  the  legislature  undertakes  to  single  out  one 
class  of  labor  harmless  in  itself,  and  condemn  that  and  that 
alone,  it  transcends  its  legitimate  powers,  and  its  action  cannot 
be  sustained. 

The  judgment  will  be  reversed. 

Mr.  Justice  Wilkin,  dissenting. 

8UNDAT.— AT  COMMON  LAW,  arts  performed  on  Sunday  were 
ralid  udImm  cxpreMly  prohibited:  Amis  t.  Kyle,  2  Terg.  81;  24  Am. 
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Dec.  463;  Kepner  v.  Keefer,  6  Watts,  231;  31  Am.  Dec.  460,  and  note; 
Adams  v.  Hamell,  2  Doug.  73;  43  Am.  Dec.  455,  and  note.  See,  also, 
the  note  to  Roberts  v.  Barnes,  48  Am.  St.  Rep.  647. 

SUNDAY-CONSTITUTIONAL  LAW.— A  statute  making  It  un- 
Jawful  for  barbers  to  carry  on  their  business  on  Sunday,  and  except- 
ing from  its  operation  such  persons  engaged  in  such  business  as  con- 
■scientiously  believe  the  seventh  day  of  the  week  should  be  observed 
as  Sunday,  and  actually  refrain  from  secular  business  on  that  day, 
Is  not  unconstitutional  as  class  legislation,  nor  as  depriving  any  per- 
•son  of  life,  liberty,  or  property  without  due  process  of  law:  People 
T.  Bellet,  99  Mich.  151;  41  Am.  St.  Rep.  589.  A  Sunday  law  making 
It  a  misdemeanor  "for  any  person  engaged  in  the  business  of  baking, 
to  engage  or  permit  others  in  his  employ  to  engage  in  the  business 
of  baking  for  the  purpose  of  sale,  between  the  houTS  of  6  o'clock  P.  M. 
on  Saturday  and  6  o'clock  P.  M.  on  Monday  is  a  special  law,  and  as 
such  unconstitutional:  Ex  parte  West erfl eld,  55  Oal.  550;  36  Am. 
Rep.  47.  See  on  this  subject  the  note  to  Liberman  v.  State,  18  Am. 
St.  Rep.  795,  and  the  extended  note  to  City  Council  v.  Benjamin,  49 
Am,  Dec.  616. 

The  precise  question  Involved  in  the  principal  case  was  presented 
to  the  court  of  appeals  of  New  York  in  People  v.  Hayuor,  149  N.  Y. 
195,  in  which  a  majority  of  the  court  sustained  the  constitutionality 
of  the  act,  Judges  Gray  and  Bartlett  dissenting:  See  post,  p.  000. 


Pentzel   t.  Squire. 

[161   ILLINOTS,    846.] 

NOTECE— PUBLICATION  OF— PUBI/IC  NEWSPAPER.— A 
statute  requiring  that  execution  sales  of  real  estate  shall  be  adver- 
tised in  a  public  newspaper  is  complied  with  by  publication  in  a 
weekly  law  journal  containing  both  legal  and  general  news  of  im- 
portance to  the  public,  and  having  a  large  circulation  among  both 
laymen  and  lawyers. 

NOTICE— PUBLICATION— SUFFICIBNCY  OF  CERTIPI- 
CATE.— A  certificate  of  publication  of  notice  of  a  judicial  sale  in  a 
newspaper  published  by  a  corpoi-ation.  If  made  by  Its  agent  ex- 
pressly authorized  by  it  to  make  such  certificates  with  the  coi-porate 
seal  attached,  is  sufliicient,  although  such  agent  is  not  Its  president 
or  other  oflacer. 

W.  J.  Watts,  for  the  appellant. 

C.  A.  Squire  and  Young,  Makell  &  Bradley,  for  the  appellee. 

»4«  MAGEUDEE,  J.  This  is  a  motion  by  appellant  in  the 
drcuit  court  of  Cook  county  to  set  aside  a  sheriff's  sale  of  land, 
made  under  an  execution  issued  upon  a  judgment  rendered 
Against  appellant  and  in  favor  of  appellee.  The  grounds  upon 
which  it  is  moved  to  set  aside  the  sale  are,  that  the  Chicago  Lfaw 
Journal  Weekly,  in  which  the  notice  of  the  sale  was  published, 
is  not  a  public  news3)aper  within  the  meaning  of  the  statute,  and 
that  the  certificate  of  the  publication  of  the  notice  is  not  such  a 
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certificate  of  notice  as  the  law  requires.  The  court  below,  after 
hearing  evidence  in  support  of  and  against  the  motion,  found  the 
8*7  facta  against  the  appellant  upon  both  of  the  grounds  named 
in  the  motion,  and  refused  to  hold  the  law  to  be  with  the  de- 
fendant, either  as  to  the  character  of  the  journal  in  question  or 
as  to  the  sufficiency  of  the  certificate  of  publication.  The  mo- 
tion was  thereupon  denied,  and  an  appeal  was  taken. 

•1.  The  first  question  is,  whether  the  Chicago  Law  Journal 
Weekly  is  a  public  newspaper  within  the  meaning  of  the  statute. 

Section  14,  chapter  77,  of  the  Revised  Statutes  of  Illinois  pro- 
vides: "No  real  estate  shall  be  sold  by  virtue  of  any  execution 
aforesaid,  except  at  public  vendue,  between  the  hours  of  nine  in 
the  morning  and  the  setting  of  the  sun  on  the  same  day,  nor  un- 
less the  time  (specifying  the  particular  hour  of  said  day  at  which 
said  sale  shall  commence)  and  the  place  of  holding  such  sale 
shall  have  been  previously  advertised  three  successive  weeks,  once 
in  each  week,  in  a  public  newspaper  printed  and  pubUshed  in  tlie 
county  where  said  sale  shall  be  made." 

Section  5,  chapter  100,  of  the  Revised  Statutes  of  Illinois  en- 
acts that  "when  any  notice  is  required  by  law  or  contract  to  be 
published  in  a  newspaper  (unless  otherwise  expressly  provided  in 
the  contract),  it  shall  be  intended  to  be  in  a  secular  newspaper 
of  general  circulation,  published  in  the  city,  town,  or  county,  or 
some  paper  especially  authorized  by  law  to  publish  legal  notices 
in  the  city,  town,  or  county." 

The  testimony  of  Fred  L.  Morrison,  hereinafter  named,  was  to 
the  effect  that  said  Chicago  Law  Journal  Weekly  is  a  secular 
newspaper  of  general  circulation,  printed  and  published  in  the 
city  of  Chicago,  county  of  Cook,  state  of  Illinois;  that  said  pa- 
per, copies  of  which  are  shown  to  the  court,  is  a  newspaper  of 
sixteen  pagoe  of  twelve  and  one-half  inches  in  length  and  ten 
inches  in  width,  and  is  published  weekly,  on  FnVlay  of  each  and 
every  week,  and  circulates  among  lawyers  and  laymon;  that  be- 
sides the  reports  of  decisions  of  courts  of  record,  of  courts  *** 
of  review  and  of  appellate  jurisdiction  and  a  digest  of  cases,  it 
contains  news  of  general  nature,  of  current  events  and  of  gen- 
eral importance  to  the  public;  that  the  average  weekly  circulation 
of  said  Chicago  Ijaw  Journal  Weekly  is  three  thousand  eight 
hundred  and  seventy-five  copies. 

Upon  substantially  the  same  evidence  as  the  above,  the  sev- 
eral papers  named  in  the  following  cases,  Kerr  v.  Hitt,  75  111.  51, 
Railton  v.  louder,  126  111.  219,  and  Maas  v.  Hess,  140  111.  576, 
were  held  to  be  secular  ne^'spapers  of  general  circulation  within 
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the  meaning  of  said  section  5  of  chapter  100.  Upon  the  author- 
ity of  the  cases  referred  to,  the  Chicago  Law  tfournal  Weekly 
must  be  regarded  as  a  secular  newspaper  of  general  circulation 
within  the  meaning  of  that  section.  We  think,  also,  that,  being 
a  secular  newspaper  of  general  circulation  within  the  meaning 
of  section  5,  it  cannot,  in  the  light  of  the  foregoing  testimony, 
be  regarded  otherwise  than  as  a  public  newspaper  within  the 
meaning  of  section  14  of  chapter  77. 

2.  The  certificate  of  publication  of  the  notice  of  the  sale  as 
introduced  in  evidence  is  as  follows: 

"This  is  to  certify,  that  the  notice,  a  true  copy  of  which  is 
hereto  annexed,  was  published  in  the  Chicago  Law  Journal 
Weekly,  a  secular  newspaper  of  general  circulation,  published 
weekly  in  the  city  of  Chicago,  Cook  county  and  state  of  Illinois, 
by  the  Law  Journal  Print,  a  corporation  existing  under  the  laws 
of  the  state  of  Illinois,  three  times,  for  three  weeks  successively; 
that  the  date  of  the  first  publication  was  the  31st  day  o-f  Janu- 
ary, A.  D.  1896,  and  the  last  publication  was  the  14th  day  of 
February,  A.  D.  1896. 

"In  testimony  whereof,  the  Law  Journal  Print  has  caused  this 
certificate  to  be  signed  by  its  authorized  agent,  and  the  corporate 
seal  thereof  to  be  affixed  this  15th  day  of  February,  A.  D.  1896. 

[Seal]  "LAW  JOUENAL  PKINT, 

"Fred  L.  Morrison,  Authorized  Agent." 

The  statute  respecting  certification  of  legal  notices  provides: 
"That  when  any  notice  shall  be  required  by  law,  or  the  order  of 
court,  or  by  any  contract,  to  be  published  in  any  newspaper,  and 
no  other  mode  of  proving  ^^^  the  same  is  provided,  the  certifi- 
cate of  the  publisher,  by  himself  or  his  authorized  agent,  with  a 
written  or  printed  copy  of  such  notice  annexed,  stating  the  num- ' 
ber  of  times  which  the  same  shall  have  been  published,  and  the 
dates  of  the  first  and  last  papers  conitaining  the  same,  shall  be 
sufficient  evidence  of  the  publication  therein  set  forth":  2  Starr 
and  Curtis'  Annotated  Statutes,  1674. 

The  objection  is  made  to  the  notice  that  the  statute  contem- 
plates a  certificate  made  by  the  publisher  or  his  authorized  agent, 
and  that  the  only  person  whom  a  corporation  can  duly  authorize 
as  its  agent  is  the  person  Who  keeps,  or  is  supposed  to  keep,  ita 
corporate  seal — ^the  secretary  of  the  corporation. 

In  Maass  v.  Hess,  140  111.  577,  it  was  said:  "There  is  no  force 
in  the  objection  that  the  paper  is  published  by  a  corporation. 
Proof  of  publication  may  be  made  by  the  authorized  agent  of 
the  publisher,  as  well  as  by  the  publisher.    A  corporation  may 
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certainly  have  an  authorized  agent  as  well  as  an  individual  or 
copartnership/*  It  was  conceded  that  the  Law  Journal  Print 
was  a  corporation  duly  organized  under  the  laws  of  Illinois.  It 
was  proven  from  the  minutes  of  the  board  of  directors  of  tliat 
corporation  that,  on  February  3,  1896,  said  board  passed  a  res- 
olution appointing  Fred  L.  Morrison  agent  of  said  Law  Journal 
Print,  and  authorized  him  to  certify  to  all  the  certificates  re- 
quired to  be  made  in  the  publications  of  the  Chicago  Law  Jour- 
nal Weekly. 

As  a  generaJ  rule,  in  the  absence  of  an  act  of  the  legislature 
or  provision  made  by  by-laws,  a  corporation  acts  through  its  pres- 
ident, he  being  the  legal  head  of  the  body;  and  in  Bass  v.  People, 
159  111.  207,  it  was  held  that  a  certificate  of  publication,  signed 
by  the  president  of  a  corporation  publishing  a  newspaper,  was 
sufficient.  In  that  case,  the  act  performed  by  the  president  was 
presumed  to  be  legally  done  and  binding  on  the  corporation. 
But  we  see  no  reason  why  a  corporation  may  not,  by  a  resolution 
of  its  board  of  directors,  designate  a  particular  *****  person  to  act 
as  its  authorized  agent  in  the  performance  of  a  specified  duty, 
such  as  certifying  to  notices  of  publication:  Smith  v.  Smith,  62 
111.  493. 

In  Smith  v.  Smith,  62  111.  493,  it  was  held  that  a  deed,  signed 
by  the  vice-president  of  a  corporation  under  the  corporate  seal, 
but  not  countersigned  by  the  secretary,  was  well  executed. 

In  Hertig  v.  People,  159  111.  237,  50  Am.  St.  Rep.  162,  the 
certificate  was  signed  by  the  president  of  the  publishing  corpo- 
ration without  the  corporate  seal,  and  it  was  there  said  that  it 
would  have  been  an  unnecessary  acft  to  seal  th€  certificate  with 
a  corporate  seal.  In  the  present  case,  the  corporate  seal  was  at- 
tached to  the  certificate,  and,  as  the  authorized  agent  was  author- 
ized to  sign  the  certificate,  we  cannot  regard  it  as  invalid  because 
it  was  not  countersigned  by  the  secretary. 

Cases  are  referred  to,  arising  under  a  statute  which  provided 
for  an  affidavit  of  the  publication  of  the  notice  by  the  printer, 
or  the  foreman  of  the  printer,  and  holding  that  such  an  affidavit 
was  insufficient  when  the  affiant  did  not  swear  that  he  was  the 
printer  or  foreman,  etc:  Hill  v.  Hoover,  5  Wis.  354;  Iverslie  v. 
Spaulding,  32  Wis.  394.  Here,  the  certificate  states  on  its  face 
that  the  publishing  corporation  has  caused  it  to  be  signed  by  its 
authorized  agent,  and  the  corporate  seal  to  be  affixed.  This 
statement  in  the  body  of  the  certificate,  taken  in  connection  with 
the  signature  of  Fred  L.  Morrison  as  authorized  agent,  would 
seem  to  be  sufficient  under  the  doctrine  of  the  cases  referred  to. 
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In  Hertig  v.  People,  159  111.  237,  50  Am.  St.  Eep.  1G2,  where 
the  certificate  was  signed  by  the  president  of  the  corporation,  it 
was  said  that  the  matters  set  forth  in  the  certificate  were  certified 
to  by  an  individual,  and  that  "the  corporation  could  certify  to 
nothing." 

The  certificate  here  does  not  proceed  as  follows:  '%  Fred  L. 
Morrison,  authorized  agent  of  the  Law  Journal  Print,  a  co-rpora- 
tion  publishing  a  newspaper  known  as  **''*  the  Chicago  Law 
Journal  Weekly,  do  hereby  certify,"  etc.,  after  the  manner  of  the 
certificates  set  forth  in  Bass  v.  People,  159  III.  207,  and  Hertig 
T.  People,  159  111.  237;  50  Am.  St.  Eep.  162.  Yet,  as  it  proceeds, 
in  general  terms,  "This  is  to  certify,"  etc.,  and  is  signed  in  such 
a  way  that  it  can  be  regarded  as  the  oertificate  of  the  authorized 
agent  as  well  as  of  the  corporation,  we  do  not  regard  it  as  suffi- 
riently  obnoxious  to  the  views  expressed  in  Hertig  v.  People,  159 
111.  237,  50  Am.  St.  Rep.  162,  to  justify  us  in  holding  it  to  be 
invalid. 

The  Judgment  of  the  circuit  court  is  affirmed. 

LEGAL  NOTICES— PUBLICATION  OF  PUBLIC  NEWSPA- 
PER.— A  Journal  published  weekly,  of  general  circulation,  devoted 
primarily  to  the  interests  of  the  legal  profession  and  the  dissemina- 
tion of  legal  news,  but  also  containing  matters  of  interest  to  the 
general  public,  such  as  personal  items,  notices  of  passing  events, 
general  trade  advertisements,  and  the  like,  is  a  newspaper  within  the 
meaning  of  the  Michigan  statute  providing  for  the  ptiblication  of 
legal  notices:  Lynch  v.  Judge  of  Probate.  101  Mich.  171;  45  Am.  St. 
Rep.  404,  See,  also,  the  extended  note  to  Lincoln  v.  Wright,  62  Am. 
Dec.  321. 
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[161  ILLINOIS,  437.] 

INSURANCE— VACANCY  OF  PREMISES— QUESTION  FOR 
JURY.— Whether  a  building  is  vacant  or  unoccupied,  within  the 
meaning  of  an  insurance  policy,  at  the  time  a  loss  by  fire  occurs,  is 
a  question  of  fact  for  determination  by  the  iury. 

INSURANCF— VACANCY  OF  PREMISES.— The  meaning  of 
the  terra  "vacant  or  unoccupied,"  as  used  in  a  policy  of  insurance, 
and  its  construction  with  other  clauses,  is  a  question  of  law. 

TRIAI^QUESTION  FOR  COURT.- Whether  there  Is  any  evi- 
dence  legally  tending  to  prove  a  fact  to  authorize  its  submission  to 
the  jury.  Is  to  be  determined  by  the  cooirt. 

VERDICT— WHEN  COURT  MAY  DIRECT.— If  the  evidence 
Is  not  sufficient  to  support  a  verdict  for  the  plaintiff,  or  if  one,  if 
found,  must  be  set  aside,  the  court  may  direct  a  finding  for  the  de- 
fendant. 
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INSURANCE-JCONSTRUCTION  QP  POLICY.— An  Insurance 
policy  must  be  liberally  constrtied  In  favor  of  the  assured,  but  con- 
struction must  not  make  a  new  contract  for  the  i>artie8. 

INSURANCE— VACANCY  OF  PREMISES— KNOWLEDGB 
OP  INSURED.— The  enforcement  of  a  covenant  In  a  policy  of  insur- 
ance, that  the  premises  becoming  vacant  and  unoccupied  shall  cause 
a  forfeiture,  cannot  be  made  to  depend  upon  the  knowledge  of  the 
insured  as  to  the  fact  of  such  vat-aucy. 

INSURANCE— VACANCY  OF  PRDMISEJS.— A  dwelling  or  ten- 
ement house  is  vacant  and  unoccupied  if  the  occupant  or  occupants 
have  moved  out,  although  some  trilling  articles  of  furniture  of  little 
value  are  left  in  one  of  the  rooms;  and,  If  it  is  destroyed  while  In 
such  condition,  the  loss  Is  forfeited  irnder  a  covenant  In  a  poHcy  of 
insurance,  exempting  from  liability  for  loss  If  the  Insured  premises 
shall  be  or  become  "vacant  or  unoccupied." 

Action  upon  an  insurance  policy  to  recover  for  the  loes  of  a 
bnilding  by  fire.  This  building  was  a  tenement  house,  and,  at 
the  time  of  the  fire,,  all  of  the  tenants  had  moved  out  undeir 
the  request  of  the  insured,  upon  the  statement  that  he  desired, 
and  proposed  to  have,  the  house  repaired.  A  few  articles  belong- 
ing to  one  of  the  former  tenants  remained  in  the  room  formerly 
occupied  by  him.  The  policy  of  insurance  covering  the  build- 
ing provided  that  it  should  be  void,  if  the  building  therein  de- 
scribed should  **be  or  become  vacant  or  unoccupied  or  not  in 
use."  The  pkdntiflf  contended  that  the  building  was  not  va- 
cant, or  unoccupied,  within  the  meaning  of  the  policy,  and  that, 
even  if  it  was,  he  had  a  right  under  the  circumstances  to  believe 
that  it  was  occupied,  and  had  no  notice  of  its  being  vacant,  and 
that  it  mraa  a  question  of  fact  for  the  jury  to  determine  whether 
it  was  vacant  within  the  meaning  of  the  policy.  The  trial  court 
instructed  the  jury  to  find  for  defendant.  Verdict  and  judg- 
ment accordingly.     Plaintiff  appealed. 

J.  M.  Hamilton,  for  the  appellant. 

Harbert  &  Daley,  for  the  appellee. 

*»»  PHILLIPS,  J.  Whether  a  building  is  v«cant  or  unoes 
cupied  at  the  time  a  loss  by  fire  occurs  is  a  question  of  fact,  for 
determination  by  the  jury.  What  is  meant  by  the  term  "vacant 
or  unoccupied,"  as  used  in  a  policy,  and  its  construction  with 
other  clauses,  is  a  question  of  law:  Phoonix  In.s.  Co.  v.  Tucker, 
92  111.  64;  34  Am.  Rep.  106.  The  quostion  of  fact,  depending 
an  the  preponderance  of  the  evidence,  is  for  the  jury.  Whether 
there  is  any  evidence,  legally  tending  to  prove  a  fact,  to  author- 
ize its  submission  to  the  jtiry,  is  to  1^  determined  bv  the  court: 
Bartelott  t.  International  Bank,  119  111.  259.     Where  the  evi- 
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dence  is  not  sufficient  to  support  a  verdict  for  the  plaintiff,  or  if 
one,  if  found,  must  be  set  aside,  the  court  may  direct  the  find- 
ing: Simmons  v.  Chicago  etc.  E.  E.  Co.,  110  111.  340. 

An  insurance  policy  will  be  liberally  construed  in  favor  of  the 
assured,  but  construction  will  not  make  a  new  contract  for  the 
parties  or  disregard  the  evidence  as  expressed.  The  covenant 
in  this  policy,  that  the  premises  becoming  vacant  and  unoccupied 
would  cause  a  forfeiture  and  avoidance,  can,  on  no  principle  of 
construction,  be  made  to  depend  upon  the  plaintiff's  knowledge 
of  the  fact  In  Moore  v.  Phoenix  Ins.  Co.,  64  N.  H.  140,  10 
Am.  St.  Eep.  384,  it  was  held  that  a  dwelling-house  in  whieb 
no  one  lives,  but  in  which  a  farmer  occupant  left  some  trifling 
articles  of  furniture  of  little  value  and  of  no  use  elsewhere,  was 
vacant  and  unoccupied,  within  the  meaning  of  the  terms  '****  of 
the  policy.  To  the  same  effect  are  Continental  Ins.  Co.  v.  Kyle, 
124  Ind.  132;  19  Am.  St  Eep.  77;  and  Feshe  v.  Council  Bluffs 
Ins.  Co.,  74  Iowa,  676. 

There  is  a  strong  authority  in  support  of  the  Tule  that  the 
meaning  of  the  term  "vacant  or  unoccupied"  is  that  the  house 
is  without  an  occupant — that  is,  no  one  living  in  it:  North 
American  Fire  Ins.  Co.  v.  Zaenger,  63  111.  464;  American  Ins. 
Co.  V.  Padfield,  78  111.  167;  Fitzgerald  v.  Connecticut  Fire  Ins. 
Co.,  64  Wis.  463;  Alston  v.  Old  North  State  Ins.  Co.,  80  N.  C. 
326. 

The  evidence  in  this  record  already  shows  the  premises  were 
vacant  and  unoccupied,  within  the  meaning  of  the  conditions 
of  the  policy,  and  by  the  terms  of  the  contract  a  forfeiture  and 
avoidance  resulted  from  that  fact. 

It  was  not  error  to  instruct  the  jury  to  find  for  the  defend- 
ant, and  it  was  not  error  in  the  appellate  court  to  affirm  that 
judgment.     The  judgment  of  the  appellate  court  is  affirmed. 


TRIAL— I)IRE?OTING  VBRDIGT.— If  the  evidence  clearly  estab- 
lishes the  right  of  the  plaintiff  to  recover,  and  no  defense  is  proven^ 
it  is  proper  for  the  court  to  direct  a  verdict  for  the  plaintiff,  but  not 
otherwise:  Moore  v.  Baker,  4  Ind.  App.  115;  51  Am.  St.  Rep.  203,  and 
note.  If  the  evidence  Is  of  such  a  character  thait  a  trial  Judge  would 
have  a  plain  duty  to  perform  In  setting  aside  the  verdict  as  unsup- 
ported by  the  evidence,  It  Is  his  duty  and  ijrerogative  to  interfere  be- 
fore submission  to  the  jury  and  direct  the  verdict:  HIte  v.  Metropoli- 
tan etc.  Ry.  Oo.,  130  Mo.  132;  51  Am.  St.  Rep.  555,  and  note. 

INSURANCTB— CONSTRUCTION  OF  POLICY.— Conditions  In  a 
policy  of  insurance  should  be  strictly  construed  against  the  insurer 
and  liberallv  In  favor  of  the  assured:  Georgia  etc.  Ins.  Oo.  v.  Bart- 
lett.  91  Va.  3(K;  50  Am.  St.  Rep.  832;  Duran  v.  Standard  etc.  Ins.  Co., 
63  Vt.  4.37;  25  Am,  St.  Rep.  773,  and  note.  Policies  of  insurance  must 
be  liberally  construed  In  favor  of  the  Insured,  so  as  not  to  defeat 
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without  pla!n  necessity  his  claim  to  indemnity:  American  Aoc 
Ck».  y.  Relgart,  94  Ky.  547;  42  Am.  6t  Rep.  374,  and  note.  Condi- 
tions avoiding  a  policy  of  fire  insurance  because  the  premises  become 
vacant  or  unoccupied  should  receive  strict  construction,  and,  when 
ambiguous,  be  construed  most  strongly  against  the  insurer:  Moody 
T.  Insurance  Co.,  52  Ohio  St,  12;  49  Am.  St.  Rep.  699. 

INSURANCE  ON  DWEI/LING— WHAT  CONSTITUTES  OOOU- 
PANC v.— Occupancy  Implies  actual  use  of  a  dwelling-house  as  such, 
and  an  Insurer  has  a  right,  under  a  policy  employing  such  word,  to 
the  care  and  supervision  of  the  insured  premises  Involved  In  such 
an  occupancy:  Llmburg  v.  German  Fire  las.  Co.,  90  Iowa,  709;  48 
Am.  St  Rep.  468,  and  note.  An  Insured  dwelling  must  he  deemed 
vacant  and  unoccupied  unless  It  Is  used  as  a  place  of  abode  or  habi- 
tation: Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  88;  51  Am.  St  Rep. 
457,  and  note.  See,  also,  the  extended  note  to  Moore  T.  Phoenix  Ins. 
Cc  10  Am.  St.  Rep.  391. 

INSURANOB— VACANCY  OP  PREMISES— KNOWLEDGE  OF 
PREMISES.— If  a  policy  of  Insurance  provides  that  If  the  Insured 
building  should  become  vacant  or  unoccupied  without  the  consent 
of  the  company  indorsed  on  the  policy  it  shall  become  null  and  void, 
a  temporary  vacancy  of  the  building,  though  without  the  knowledge 
of  the  owner,  terminates  the  policy,  and  the  subsequent  reoccupancy 
of  the  building  does  not  revive  the  policy,  unless  the  forfeiture  has 
been  waived:  East  Texas  etc.  Ins.  Co.  v.  Kempner,  87  Tex.  229;  47 
Am.  St  Rep.  99. 


Fuller  v.  Shedd. 

[ISl  ILLINOIS.  462.] 

BOUNDARIES— MEANDER  LINES.— LAKES,  whether  great 
or  small.  If  of  such  size  that,  In  making  the  original  survey  they  are 
meandered,  are  subject  to  the  same  rule  as  to  rii>arian  rights. 

BOUNDARIES— MEANDER  LINES.— In  a  grant  of  land  bor- 
dering on  a  river  which  has  been  meandered  In  making  the  survey, 
the  meander  line,  in  and  of  itself,  Is  not  a  boundary  Hne,  for  the  pur- 
j)0se  of  determining  quantity  in  a  fractional  part 

BOUNDARIES— MEANDER  LINES.— If  a  narrow  strip  of  land 
lies  between  the  meander  line  and  the  natural  boundary,  as  a  strenin 
or  river,  and  its  proportions  are  much  smaller  than  the  land  granted. 
It  Is  included  In  the  grant,  and  the  center  of  the  stream  is  the  boun- 
dary, unless  a  different  Iqtention  Is  manifested  by  the  terms  used. 

BOUNDARIES— MEANDER  IJNES.— If  the  land  outside  of  the 
meander  line  of  the  grant  Is  so  grossly  In  excess  of  that  sold  that  It 
is  apparent  that  there  Is  fraud  or  mistake  In  the  survey,  such  excess 
is  not  included  In  the  grant  and  the  meander  line  Is  tlie  bouudnry. 

BOUNDARIES— I^KE6—MBu\NDBR  LINES.- A  grant  of 
land  bounded  by  the  meandered  lines  of  a  natural  lake  conveys  only 
to  the  water's  edge. 

^OUND.VRIES-MEANDEH  I..INES.— RDSURVEY  of  Inndn. 
the  greater  part  of  which  are  covered  by  water,  within  the  meandered 
line  of  a  natural  lake,  without  fraud  or  mistake  In  the  original  sur- 
vey, or  material  changes  In  conditions,  cannot  be  made  by  the  land 
department  and  the  land  therein  patented  to  other  parties,  as  against 
those  holding  under  the  original  grants. 

RIPARIAN  RIGHTS  AND  PROPRIETOR.«:nTP  are  prmperty 
rights  of  value  to  which  are  attached  rights  and  privileges  oonf erred 
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by  law  of  which  the  owner  cannot  be  deprived  by  an  Illegal  proceed- 
ing. 

WATEHS  OF  MEANDERED  LAKES  and  the  land  thereunder 
are  held  by  the  state  in  trust  for  the  people,  who  alike  have  benefit 
thereof  in  fishing,  boaiting,  and  the  like. 

BOUNDARTES— LAKES— ACCRETION— RELICTION.— If  ac- 
cretions come  to  riparian  proprietors  of  lands  bounded  by  meandered 
lakes,  they  take  to  the  water's  edge,  and  follow  the  gradual  rescission 
of  the  waters  to  their  edge,  but  if  a  large  body  of  land  is  suddenly 
and  perceptibly  formed  by  reliction,  it  belongs  to  the  state. 

PUBLIC  LANDS— JURISDICTION  OF  STATE  AND  FED- 
EfRAL  COURTS.— The  right  of  state  courts  to  determine  state  law 
in  respect  to  the  owners  of  lands  on  meandered  lakes  under  govern- 
ment patents  is  superior  to  the  right  of  the  federal  courts  to  con- 
strue them. 

Green,  Willitta  &  Robbins,  Loesch  Brothers,  Marston,  Augur 
&  Tuttle,  S.  P.  Douthart,  and  R.  B.  Kendall,  for  the  appellantB. 

W.  H.  Prescott,  Lyman  &  Jackson,  H.  S.  Mecarbney,  Dent  & 
Whitman,  and  Moran,  Kraus  &  Meyer,  for  the  appellees. 

471  PHILLIPS,  J.  The  main  question  presented  on  the 
pleadings  and  facts  appearing  in  this  record  is,  whether  the  title 
of  the  riparian  owner  on  a  lake,  meandered  in  the  original  sur- 
vey by  officers  employed  hy  the  United  States  for  survejdng  puib- 
lie  lands,  extends  to  the  center  of  the  lake  or  stops  at  the  water's 
edge.  The  question  is  of  much  consequence  and  deserving  of 
careful  consideration.  In  states  bordering  on  the  great  lakes 
of  the  north  it  is  of  paramount  importance,  and  the  adjudica- 
tions of  the  courts  of  such  states  are  not  harmonious.  Where 
lakes  are  of  such  size  that  in  making  the  original  survey  they 
are  meandered,  we  know  of  no  principle  of  construction  by  which 
one  rule  should  be  applied  to  small  lakes  and  another  to  large 
ones:  Bradley  v.  Rice,  13  Me.  201;  29  Am.  Dec.  501.  The  im- 
possibility of  establishing  a  reasonable  rule  that  a  right  should 
be  determined  by  the  extent  of  a  lake  would,  in  the  absence  of 
legislation  determining  that  question,  lead  to  conflicting  and 
absurd  conclusions,  based  on  no  rule  regarding  the  effect  of  a 
survey  of  lands  bordering  on  a  lake.  The  real  question  must  be 
resolved  by  determining  whether  the  riparian  owner  of  lands 
meandered  on  a  lake  by  the  original  survey  takes  to  the  water's 
edge  as  meandered,  or  takes  to  the  center  of  the  lake. 

The  body  of  water  marked  '^Navigable  Lake"  in  the  original 
survey  is  a  lake  two  or  three  miles  long  from  east  to  west  and 
about  the  same  north  and  south,  the  greater  pairt  being  in  the 
state  of  Indiana.  That  part  in  Illinois  at  the  time  of  the  original 
survey  covered  about  1300  acres  of  land.    This  lake  is  situated 
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tliree  or  four  miles  south  of  Lake  Micliigaii  and  in  the  state  of 
Indiana,  and  has  a  natural  outlet  toward  the  northeast  into 
'*''*  the  latter  lake,  which  outlet  is  frequently  subject  to  in- 
terruption by  the  formation  of  a  sand-bar  upon  the  shore  of 
Lake  Michigan.  There  was  also  an  outlet  at  the  "west  side  of 
the  lake  into  Calumet  river.  The  effect  of  winds  and  storms  an 
Lake  Michigan  which  would  raise  its  water  at  the  south  would 
also  operate  to  change  the  level  of  the  water  in  this  small  lake 
and  cause  it  to  be  higher.  Its  level  was  also  affected  by  rains  and 
evaporations.  From  the  northeast  comer  of  the  southwest  quar- 
ter of  fractional  section  20,  township  37  north,  range  15  east,  of 
the  third  principal  meridian,  there  extended  in  a  southerly  di- 
rection a  ridge.  From  the  southeast  comer  of  fractional  south- 
east quarter  of  section  30  and  the  southwest  comer  of  fractional 
fiection  29  a  ridge  extended  in  a  northerly  direction.  The  extent 
to  which  this  ridge  projected  from  the  north  was  about  220 
rods,  and  the  extent  of  the  projection  from  the  south  was  about 
160  rods.  The  width  of  iJiese  ridges  varied,  at  some  places 
being  28  rods  wide  and  at  others  wider,  and  they  were  dry  land 
at  ordinary  stages  of  water.  At  other  places  they  were  etill 
narrower.  This  was  the  case  at  the  time  of  the  original  survey. 
Along  these  ridges  in  their  projections  from  the  north  and 
«)uth,  trees  of  different  varieties  grew,  some  of  which  were  three 
feet  in  circumference.  These  points,  at  their  extremities,  were 
about  80  or  90  rods  apart,  and  between  them,  and  along  the 
sides  of  the  ridge  and  around  the  margin  of  the  lake  within  its 
meandered  line,  reeds  and  coarse  grass  grew  in  the  water.  In 
the  marshy  depressions  between  these  points  were  two  islands, 
one  a  mere  knoll,  the  other  containing  about  one  or  two  acres, 
on  which  trees  and  bushes  grew.  This  was  substantially  the 
physical  condition,  in  ordinary  stages  of  water,  at  the  time  of 
the  1834  and  1835  survey.  The  level  of  the  waters  of  Lake 
Michigan  at  a  certain  stage  was  adopted  as  the  starting  point 
of  levels  in  Cook  county.  The  extreme  rise  and  fall  of  that  lake 
is  from  five  feet  above  datum  to  one  foot  below  datum.  The 
level  *^^  of  the  waters  of  "Wolf  lake,  when  the  same  reach 
«bout  the  meandered  line  of  the  original  survey,  would  be  about 
2.2  feet  above  datum.  Whilst  in  the  original  survey  this  Wolf 
lake  was  by  the  field  notee  designated  a  navigable  lake,  it  was 
not  navigable  in  fact  Such  being  the  surrounding  conditions 
at  the  time  of  the  original  survey,  the  changes  from  that  time  to 
the  survey  of  1874  were  not  gr^at,  ^uch  as  existed  rceulting  from 
the  slow  filling  of  the  lakebed  and  from  other  natural  causee. 
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Since  the  survey  of  1874,  by  reason  of  the  improvement  of  Calu- 
met river  and  the  wearing  out  of  deeper  natural  channels  from 
the  lake  and  an  increased  flow  therefrom,  and  the  same  natural 
causes  continuing  to  raise  the  bed  of  the  lake,  there  has  been  a 
recession  of  the  waters,  causing  dry  land  on  both  sides  of  the 
ridge,  and  around  the  borders  of  the  lake  the  recession  was  such 
that  between  the  meandered  lines  and  the  water  there  was  un- 
covered, and  the  greater  part  of  the  year  was  dry  land  around  the 
lake,  a  strip  20  to  25  rods  wide. 

In  this  condition  of  the  lake,  a  survey  of  the  lands  and  lakebed 
within  the  meandered  line  was  made  in  1874,  and  the  lands  thus 
surveyed  offered  for  sale  and  sold,  and  patented  by  the  United 
States  to  various  parties,  and  the  greater  part  of  said  lands  so 
patented  by  mesne  conveyances  came  to  appellants,  as  alleged  in 
their  respective  cross-bilk.  At  the  time  this  survey  was  made, 
the  evidence  showed  the  waters  were  waded  by  the  chainmen, 
though  differing  in  depth  from  a  few  inches  to  about  five  feet, 
and  almost  all  the  land  surveyed  was  then  covered  by  water. 
The  lands  in  the  original  survey,  as  made  in  1834  and  1835,  bor- 
dering on  the  lake,  were  meandered,  and  these  fractional  tracts 
60  sold  were  patented  by  the  United  States  to  the  purchasers 
thereof.  So  far  as  we  have  occasion  to  decide  the  questions  in 
this  record,  we  need  refer  to  none  but  the  entries  of  Holbrook, 
De  Witt,  Egan,  and  Stephen  A.  Douglas.  Douglas  had  entered 
fractional  section  29,  7.37  acres,  and  De  Witt  had  entered  the 
fractional  southwest  quarter  of  section  20,  ^'^'^  4.53  acres.  These 
lands,  by  mesne  conveyances,  became  vested  in  Shedd.  Hol- 
brook entered  the  southeast  fractional  quarter  of  section  19, 
79.11  acres,  the  northeast  fractional  quarter  of  section  30, 
28.71  acres,  and  the  east  part  of  the  southeast  fractional  quarter 
of  section  30,  2.04  acres,  and  the  title  to  the  same  passed  by  de- 
scent to  Gertrude  H.  Hardin,  who  also  acquired  the  title  to  the 
west  fraction  of  the  southeast  fractional  quarter  of  section  30, 
25.09  acres,  which  had  been  entered  by  WilHa-m  E.  Egan.  Shedd 
filed  hifl  petition  to  have  his  record  title  established  in  the  lands 
so  acquired  by  him,  and  Mrs.  Hardin,  by  her  cross-petition, 
sought  to  have  record  title  established  to  the  lands  in  her  cross- 
petition  described,  which  she  had  acquired  as  aibove  stated.  The 
numerous  purchasers  of  lands  within  the  meandered  lines  under 
the  survey  of  1874  having  acquired  and  set  up  their  titles,  bj 
cross-petition  asked  relief  in  the  same  manner  as  to  the  con- 
firmation of  their  titles.  By  the  decree  of  the  circuit  court  of 
Cook  county,  all  the  cross-petitionfl  were  dismissed  except  thai 


334  Fuller  v.  Shedd.  [Illinois, 

of  Mrs.  Hardin,  and  the  court  established  title  in  Shedd  and 
Hardin,  and  held  they,  by  riparian  rights,  acquired  title  to  the 
bed  of  the  lake  and  took  to  its  center.  By  this  decree  pur- 
chasers of  not  exceeding  153  acres  of  land  from  the  government 
acquired  title,  eo  instanti,  to  the  bed  of  the  lake  find  to  more  tihan 
1,100  acres  of  land  in  addition  to  that  for  -which  they  paid. 

The  chief  argument  of  appellants  is,  the  meander  line  in  this 
case  constitutes  the  boundary.  At  common  law,  the  title  of  a 
riparian  proprietor  bounded  by  a  navigable  stream  extends  only 
to  high- water  mark,  and  in  streams  not  navigable  the  rights  of 
the  riparian  proprietor  extended  to  the  middle  thread  of  the  cur- 
rent. But  at  the  common  law,  arms  of  the  sea  and  only  streams 
where  the  tide  ebbed  and  flowed  were  deemed  navigable,  and 
streams  above  tide-water,  though  navigable  in  fact,  were  not 
deemed  navigable  in  law.  Under  this  rule  of  the  common  law, 
the  principle  was  applied  at  an  early  period  *'^'^  in  the  history 
of  the  state,  and  held  with  reference  to  streams  in  and  bordering 
this  state,  that  the  riparian  proprietor  in  a  grant  bounded  on 
or  upon  the  margins  of  rivers  or  streams,  whether  navigable  or 
not,  took  to  the  center  thread  of  the  stream:  Middleton  v.  Prit- 
chard,  3  Scam.  610;  38  Am.  Dec.  112.  The  rule  then  announced 
has  been  adhered  to  in  this  state  by  many  adjudged  cases  since 
that  time.  Among  others  we  cite  Houck  v.  Yates,  82  111.  179, 
and  Fuller  v.  Dauphin,  124  111.  542;  7  Am.  St.  Rep.  388.  The 
same  rule  is  adopted  in  most  of  the  states,  though  others  hold, 
with  reference  to  streams  navigable  in  fact,  the  riparian  owner 
takes  only  to  ordinary  high-water  mark,  and  the  banks  between 
high  and  low  water  mark  and  the  bed  of  the  river  belong  to 
the  state.  As  a  result  of  the  rule  adopted  in  this  and  most  of  the 
states  in  reference  to  streams,  it  necessarily  followed  that  in  a 
grant  of  land  bordering  on  a  river  which  was  meandered,  for  the 
purpose  of  determining  quantity  in  a  fractional  tract,  the  mean- 
der line,  in  and  of  itself,  was  held  not  to  be  a  boundary  line: 
Middleton  v.  Pritchard,  3  Scam.  510;  38  Am.  Dec.  112;  Canal 
Trustees  v.  Haven,  5  Gilra.  548;  Houck  v.  Yates,  82  111.  179; 
Fuller  V.  Dauphin,  124  111.  542;  7  Am.  St.  Rep.  388;  Walker  t. 
Board  of  Public  Works,  16  Ohio,  545;  Jones  v.  Pettibone,  2 
Wis.  308;  Pcre  Marquette  Boom  Co.  v.  Adnms,  44  Mich.  403; 
Kraut  V.  Crawford,  18  Iowa,  549;  87  Am.  Dec.  414;  Sherlock  v. 
Bainbridge,  41  Ind.  36;  13  Am.  Rep.  802;  Schnrmeier  v.  St 
Paul  etc.  R.  R.  Co.,  10  Minn.  82;  88  Am.  Dec.  69;  Minto  r. 
Delaney,  7  Or.  337;  Benson  v.  Morrow,  61  Mo.  345. 

Am  thof  construed,  this  rule  gives  the  riparian  owner  aocrfr- 
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tions  and  islands  forming  within  liis  grant,  and  where,  by 
gradual  accretions,  the  thread  of  the  stream  was  slowly  changed, 
under  the  application  of  the  same  rule  his  grant  followed  the 
channel  and  still  went  to  the  thread  of  the  stream.  This  rule 
of  the  common  law  had  ingrafted  on  it  this  further  principle: 
where  the  course  of  a  stream  forming  a  boundary  is  suddenly 
changed,  the  relicted  soil  remains  according  to  the  former 
bounds,  and  a  grant  bordered  thereon  does  not  follow  to  the 
thread  of  the  stream,  as  in  the  new  channel:  Ilargrave's  ^"^^ 
Tracts  De  Jure  Maris;  Angell  on  Watercourses,  sec.  57;  Gould 
on  Waters,  sec.  159;  Spigener  v.  Cooner,  8  Rich.  301;  64  Am. 
Dec.  755;  Dwinel  v.  Barnard,  28  Me.  554;  48  Am.  Dec.  507; 
Lynch  v.  Allen,  4  Dev.  &  B.  62;  32  Am.  Dec.  671.  It  resulted 
from  this  rule  of  the  common  law  that  where  a  stream  was 
meandered  in  the  original  survey,  and  conveyance  made  and  price 
paid  for  the  quantity  within  the  meandered  lines,  the  grant  con- 
veyed to  the  thread  of  the  stream,  and  therefore  the  boundaries 
of  the  lands  were  not  deteraiined  by  the  meander  line.  Whilst 
such  is  the  rule  in  states  adopting  the  rule  of  the  common  law, 
yet  there  are  cases  where  the  meandered  line  would  be  of  itself 
the  boundary,  as  where  the  line  run  by  the  government  sur- 
veyors, by  mistake  or  fraud  in  surveying  the  public  lands,  leaves 
between  such  line  and  the  stream  or  lake  a  considerable  body  of 
land,  on  which  is  vegetation,  etc.,  above  the  ordinary  stage  of 
w'ater.  In  such  case,  the  surveyed  land  is  all  that  is  granted 
by  the  United  States,  and  the  patentee  is  not  a  riparian  pro- 
prietor, his  boundary  being  fixed  by  the  meandered  line. 

In  Fulton  v.  Frandolig,  63  Tex.  330,  a  shell  reef,  varying  in 
width  from  twenty  to  sixty  yards,  ran  from  the  meandered  line 
into  the  bay  for  about  a  mile,  and  the  patentee  claimed  this 
shell  reef  with  the  accretions,  on  the  ground  that  the  meander 
line  should  yield  to  the  course  of  the  bay;  but  it  was  held  that, 
SB  the  evidence  (derived  from  the  field  notes)  showed  that  the 
surveyor  in  fact  ran  across  the  shell  reef  for  the  course  and  dis- 
tance, the  reef  was  not  included  in  the  grant. 

In  Granger  v.  Swart,  1  Woolw.  90,  the  jury  were  instructed 
as  follows:  "The  patents  and  deeds  under  which  the  defendant 
claims  do  not  pass  the  title  to  the  premises  in  question,  un1ev«;s, 
at  the  date  of  the  entries  on  which  they  issue,  the  Eock  river 
where  it  is  called  a  river,  and  Lake  Koshkonong  where  it  is 
called  a  lake,  extended  to  a,nd  bordered  upon  the  meandered  line 
which  constitutes  the  boundary'  of  the  lands  described  in  the  pat- 
ents.    In  other  ^"^"^  words,  if,    between    the    meandered    line, 
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which  by  the  goverament  survey  was  made  one  of  the  bound- 
aries of  th€  land  sold  to  Walker,  and  the  bank  of  Rock  river 
and  shore  of  Lake  Koshkonong,  there  was  at  that  time  a  body  of 
swamp  or  waste  land  or  flats,  on  which  timber  and  grass  grew, 
and  horses  and  cattle  could  feed  and  hay  be  cut,  then  the  pat- 
ents of  Walker  did  not  cover  this  land,  but  were  confined  to  the 
actual  limit  of  said  meandered  line.  On  the  other  hand,  if,  when 
the  entries  were  made,  the  bank  of  the  river  and  shore  of  the 
lake,  at  an  ordinary  stage  of  water,  were  where  this  meandered 
line  was  represented  by  the  United  States  survey,  and  the  land 
in  controversy  has  since  been  formed  by  a  receding  of  the  water 
or  by  accretion  to  the  shore  and  bank,  then  it  became  the  land 
of  the  defendant  or  of  Walker,  as  the  title  might  be  in  one  or 
the  other.  If  the  first  of  these  positions  be  found  by  you  to  be 
true,  the  defendant  has  no  title  to  the  land;  if  the  second  be 
true,  he  has  title  to  the  addition  made  by  the  accretion." 

In  Lammers  v.  Nijssen,  4  Neb.  245,  in  deciding  the  case,  the 
court  says:  "Another  inquiry  involved  in  the  consideration  of  the 
case  is  as  to  what  is  the  effect  which  a  meandered  line,  purport- 
ing to  have  been  run  along  the  bank  of  a  stream,  may  have  in 
regard  to  land  at  the  time  lying  between  it  and  the  bank 
of  the  stream,  and  remaining  unsurveyed.  And  in  respect  to 
this  inquiry  I  think  it  sufficient  to  observe,  that  as  to  public 
lands  of  the  United  States,  conceding  the  rule  to  be  well  set- 
tled that  a  meandered  line  bordering  on  the  bank  of  a  stream  is 
not  to  be  considered  as  the  boundary  of  the  tract,  but  simply 
as  defining  the  sinuosities  of  the  bank  of  the  stream  and  as  a 
means  of  ascertaining  the  quantity  of  the  land  in  the  fraction  sub- 
ject to  sale,  yet  the  question  whether  such  line  does  in  fact  define 
the  sinuosities  of  the  bank  at  the  stream  or  not  is  one  which  may 
be  determined  by  evidence  aliunde.  The  mere  fact  that  it  is 
ran  and  is  designated  upon  the  plats  as  a  meandered  line  cer- 
tainly *'^®  cannot  be  conclusive  in  the  matter.  To  establish  the 
doctrine  that  such  meandered  line  is  conclusive  would  estop  the 
government  from  disposing  of  lands  left  unsurveyed  between 
such  line  and  the  bank  of  the  stream.  It  would  prevent  the 
correction  of  mistakes  made  by  sun'eyora  in  such  case,  and  would 
be  in  direct  conflict  with  the  well  settled  rule  of  law  defining 
what  is  an  accretion  to  land.  In  Granger  v.  Swart,  1  Woolw.  90, 
the  principle  is  enunciated,  that  if,  between  the  meander  line  by 
which  the  government  survey  was  made  and  the  bank  of  the 
river,  there  is,  at  the  timo.  a  body  of  swamp  or  waste  land  or 
flats,  on  which  tambcr  and  grass  grew  and  horses  and  cattle  fod. 
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ihen  the  patents  for  tlie  land  surveyed  would  not  cover  this  land, 
hut  must  be  confined  to  the  actual  limits  of  the  meander  line 
and  include  no  more."  The  title  af  defendants,  acquired  under 
Si  junior  survey,  to  the  lands  lying  between  the  meander  line  and 
the  actual  bank,  was  therefore  held  good.  In  that  case,  it  was 
represented  on  the  plat,  and  the  surveyor  reported  to  the  de- 
partment of  the  interior  that  the  meander  line  ran  at  the  west 
of  the  marsh  and  was  along  the  line  of  the  Missouri  river,  and 
the  intervening  1,000  acres  between  the  real  hank  of  the  river 
and  the  meander  line  was  navigable  water.  The  line  as  made 
was  mistakenly  run,  and  the  surveyor  omitted  this  large  tract 
from  his  survey,  and  it  was  subsequently  surveyed  and  sold. 

In  Glenn  v.  Jeffrey,  75  Iowa,  20,  a  tract  was  situated  on  the 
■east  bank  of  the  Missouri  river,  the  facts  being  similar  to  those 
in  Lammers  y.  Nissen,  4  Neb.  245,  and  the  trial  court  instructed 
the  jury:  "Under  this  evidence,  you  are  instructed  that  the  plain- 
tiff failed  to  show  title  in  himself  to  the  land  claimed  by  the  de- 
fendant. The  plat  and  field  notes  introduced  herein  show  that 
lot  3  was  surveyed  and  platted  and  located  upon  the  north  side 
of  certain  water,  which  was  at  the  time  of  the  survey  supposed 
to  he  the  Missouri  river.  It  is  shown  by  the  Adkins  survey  and 
other  evidence  in  the  case  that  lot  3  ran,  not  *'^®  to  the  Mis- 
flonri  river,  but  to  the  waters  of  a  certain  bayou,  and  that  beyond 
this  bayou,  and  between  it  and  the  Missouri  river,  was  other 
land — the  land  claimed  by  the  defendant.  The  evidence  shows 
that  the  land  hetween  this  hayou  and  the  river  was  not  snrveyed. 
....  The  land  in  controversy  is  lot  3  in  section  18,  township, 
«tc.,  and  the  plaintiff  introduced  evidence  showing  title  in  him- 
self from  the  government.  The  only  controversy  is  whether  the 
lot,  as  described,  extended  to  the  Missouri  river."  In  comment- 
ing on  that  instruction,  it  was  said  by  the  supreme  court:  "The 
-evidence  warranted  the  court  in  giving  the  instruction  it  did. 
There  was  no  controversy  as  to  the  facts.  It  is  true  that  the 
government  plat  and  field  notes  described  the  meander  line  as 
being  at  the  Missouri  river,  and  therefore  it  is  claimed  that  lot 
3  extended  to  the  river.  In  fact,  however,  instead  of  running 
the  meander  line  along  the  river,  it  was  run  along  the  bayou 
some  distance  from  the  river.  The  land  in  question  cannot  be 
regarded  as  accretion,  but  existed  as  it  now  does  when  the  survey 
was  made.  The  court  rightly  directed  the  jury  to  find  for  the 
defendant.  The  land  never  was,  in  fact,  surveyed  by  the  gov- 
ernment and  never  sold  or  conveyed  to  the  plaintiff." 

In  Bissell  v.  Fletcher,  19  Neb.  726,  the  plat  and  patent  to 
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plaintiff  showed  lot  3  to  contain  52.60  acres,  and  to  run  north, 
to  the  Kepublican  river.  Defendant  claimed  lots  G  and  7,  which 
in  fact  was  land  between  the  river  and  where  the  plat  showed  the 
hank  to  be.  The  court  sa3'8:  "The  contention  of  the  plaintiff  is, 
I  hat  lot  3  extends  to  the  river,  and  notwithstanding  the  fact  that 
lot  3  contains  all  the  land  the  plaintiff  purchased  and  paid  for, 
and  the  effect  of  the  extension  of  the  line  would  be  to  give  him 
about  117  acres  of  land  to  which  he  seems  to  have  no  equitable 
right,  still  he  contends  the  law  declares  the  land  to  be  his." 
Upon  a  rehearing  of  this  case  (Bissell  v.  Fletcher,  43  N.  W.  Eep. 
350),  the  court  further  said:  "There  is  no  proof  whatever  that 
the  land  claimed  by  the  plaintiff  is  *®®  an  accretion  to  lot  3.  In 
fact,  all  of  the  proof  tends  to  show  that  it  is  not.  The  defendant 
has  purchased  his  land,  as  pwirt  of  the  public  domain,  from  the 
United  States,  and  it  would  be  rank  injustice  to  rob  him  of  his 
property  and  give  it  to  the  plaintiff,  who  is  already  in  possession 
of  all  of  the  land  that  he  purchased  and  the  government  sold  to 
him." 

In  James  r.  Howell,  41  Ohio  St.  696,  the  court  refused  to  ex- 
tend a  meander  line  across  a  space  designated  as  impassable 
marsh  and  water,  so  as  to  include  two  islands,  one  containing 
about  36  and  the  other  18  acres,  but  confined  the  boundary  to 
the  meander  line.  The  computed  acres  in  the  grants  did  not 
include  either  the  marsh,  water,  or  islands. 

In  Shoemaker  v.  Hatch,  13  Nev.  261,  the  court  said:  "To  de- 
termine whether  a  bar  or  island  is  part  of  the  land  <mi  either  side 
of  a  stream,  account  must  be  taken,  in  every  case,  of  a  variety  of 
circumstances,  such  as  the  relative  size  and  permanence  of  the 
channels,  the  size  of  the  island  compared  with  the  size  of  the 
stream,  and  the  conformity  or  divergence  of  course  between  the 
main  line  and  the  main  channel.  It  is  a  question  of  fact,  to  be 
determined  from  all  the  surrounding  circumstances,  whether  the 
land  between  the  meander  line  and  the  shore  of  the  lake  or  water- 
course is  included  in  the  survey.** 

In  Martin  v.  Oarlin.  19  Wis.  454,  88  Am.  Dec.  696,  there  was 
a  mistake  in  the  original  survey  and  meandering  of  Rock  river, 
80  that  there  was  more  land  than  the  survey  called  for  hy  the 
field  notes.  It  was  held,  where  there  is  a  mistake  in  the  govern- 
ment survey  of  a  fractional  lot,  so  that  either  the  line  of  a  me- 
andered stream  or  a  quarter  section  line  (both  of  whi<sh  were 
called  for  by  the  survpy  as  constitutine  the  line)  must  he  ahfln- 
doncd,  the  quarter  section  line  should  be  adhered  to  as  the  mon» 
certain  call. 
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The  deciaion  of  these  cases  is  based  on  scimd  reasoning  and 
on  equitable  rules  as  to  property  rights.  To  each  person  is 
given  all  he  purchased,  but  not  a  quantity  *®*  that  -would  be  in- 
equitable or  unjust  as  against  the  government.  Not  are  these 
cases  in  conflict  with  the  decisions  in  this  state  on  that  class  of 
questions.  In  Middloton  v.  Pritchard,  3  Scam.  510,  38  Am.  Dec. 
112,  there  was  a  long  slough  running  between  a  small  island  or 
peninsula  and  the  main  land,  in  which  the  river  (Alississippi) 
flowed  two  or  three  months  in  the  year.  The  meander  line  ran 
along  this  slough  on  the  main  land  20  or  25  feet  up  from  the 
channel  of  the  slough  in  high  water,  the  eastern  boundary  of  this 
slough  forming,  therefore,  the  eastern  boundary  of  the  river,  and 
the  boundary  was  carried  beyond  the  meander  line  to  this  bank 
of  the  river.  The  o^vner's  land  thus  bordering  on  the  river  and 
going  to  the  center  thereof,  he  was  entitled  to  the  island  in  con- 
troversy. In  Canal  Trustees  v.  Haven,  5  Gilm.  548,  the  di- 
vergence between  the  meander  line  and  the  river  line  is  not  dis- 
closed. In  Houck  V.  Yates,  82  111.  179,  the  strip  of  land  be- 
tween the  meander  line  and  the  natural  boundary  (Mississippi 
river)  varied  in  width  from  one-half  of  a  rod  to  three  rods,  and 
contained  in  all  four  or  five  acres.  In  Fuller  v.  Dauphin,  124  111. 
542,  7  Am.  St.  E-ep,  388,  the  land  in  controversy  was  an  island 
in  the  Mississippi  river  of  five  acres,  which  was  held  to  pass 
under  a  patent  of  about  twenty- three  acres  on  the  msiin  land.  In 
this  case,  there  does  not  appear  to  have  been  any  divergence  be- 
tween the  meander  line  and  the  natural  boundary  of  the  Miss- 
issippi river. 

Railroad  Co.  v.  Schurmeir,  7  Wall.  272,  is  in  its  facts  similar 
to  Middleton  v.  Pritchard,  3  Scam.  510;  38  Am.  Dec.  112.  The 
main  body  of  the  land  contained  9.28  acres.  The  parcel  in  dis- 
pute was  2.78  acres.  The  latter  was  a  narrow  strip  of  low  land, 
constituting  a  bar  or  island,  about  90  feet  wide  in  its  extreme 
width  and  160  feet  long,  extending  along  the  meander  line. 

From  these  cases  it  would  follow  the  construction  of  the  grant 
would  be:  where  a  narrow  strip  of  land  lies  between  the  meander 
line  and  the  natural  boundary,  as  a  stream  or  river,  and  its  pro- 
portions are  much  smaller  '**^  than  the  land  granted,  it  would 
be  included  in  the  grant,  and  the  center  of  the  stream  or  river 
would  be  the  boundary,  unless  a  different  intention  was  mani- 
fested by  the  terms  used.  Where  the  land  outside  the  meander 
line  is  so  grossly  in  excess  of  that  sold  that  it  is  apparent  there 
is  fraud  or  mistake  in  the  survey,  the  meander  line  would  be  the 
boundary.     In   Mitchell  v.  Smale,  140  U.  S.  406,  it  was  said: 


390  Fuller  v.  Shedd.  [Illinois^ 

**We  do  not  mean  to  say  that,  in  running  a  pretended  meander 
line,  the  surveyor  may  not  make  a  plain  and  obvious  mistake  or 
be  guilty  of  a  palpable  fraud,  in  which  ca»e  the  government 
■would  have  the  right  to  recall  the  survey  and  have  it  corrected 
by  the  courts  or  in  some  other  way.  Cases  have  happened  in 
which,  by  mistake,  the  meander  line  described  by  the  surveyor 
in  the  field  notes  of  his  survey  did  not  approach  the  water  line 
intended  to  be  portrayed.  Such  mistakes,  of  course,  do  not  bind 
the  government  Nor  do  we  mean  to  say  that,  in  granting  land 
bordering  on  a  non-navigable  lake  or  stream,  the  authorities 
might  not  formerly,  by  express  words,  have  limited  the  granted 
premises  to  the  water's  edge,  and  reserved  the  right  to  survey 
and  grant  out  the  lake  or  river  bottom  to  other  piuiies.  But 
since  the  grant  to  the  respective  states  of  all  swamp  and  over- 
flowed lands  therein,  this  cannot  be  done." 

From  these  cases  it  will  be  seen,  if  there  is  such  a  mistake 
by  the  omission  of  lands  in  a  survey  between  the  meander  line 
and  the  water  that  the  proportion  to  that  sold  is  great,  it  may 
be  corrected  by  a  resurvey.  In  the  case  here  before  the  court, 
the  field  notes  show  the  running  of  the  meander  line  was  across 
the  ridge  and  at  both  the  south  and  north  sides  of  the  lake. 
There  was  not  such  an  omission  of  land  from  the  survey  that 
it  is  a,pj>arent  a  mistake  was  made,  nor  is  there  in  the  survey  any 
evidence  of  fraud  in  the  manner  in  which  it  was  done.  Whether 
a  riparian  proprietor  on  a  lake  takes  the  bed  of  the  lake  is  a 
question  on  which  the  decisions  of  the  different  states  are  con- 
flicting. Whilst  the  riparian  proprietor  ^^^  takes  to  the  center 
of  a  stream,  the  stream  will  still  exist  notwithstanding  changes 
by  accretions,  etc.  The  same  reason  for  the  rule  does  not  exist 
where  land  borders  on  a  lake,  as  by  recession  of  the  water  the 
bed  of  the  lake  may  become  dry  land  and  the  lake  cease  to  ex- 
ist. The  grant  of  land  on  a  lake  would,  on  the  instant  of  the 
grant,  be  a  conveyance  to  the  center  of  the  lake,  if  the  same 
rule  existed  as  with  reference  to  rivers.  The  determination  of 
boundary  lines  to  the  center  of  the  river  is  not  attendant  with 
any  serious  difficulty,  but  the  irregular  borders  of  a  lake  would 
render  the  determination  of  lines  in  the  bed  of  the  lake  between 
riparian  proprietors  of  almost  impossible  solution.  This,  as 
well  as  the  injustice  of  holding  that  the  purchaser  of  a  small 
rim  of  the  lake,  consisting  of  but  a  few  acres,  would  at  once  be- 
come the  owner  of  thousands  of  acres  of  a  non-navigable  lake, 
has  caused  many  courts  to  hold  the  riparian  proprietor  takes 
only  to  the  water's  edge.  As  declaring  this  rule,  we  cite  the 
following  cases  among  others: 
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In  State  v.  Gilmanton,  9  N.  H.  461,  the  question  involved 
being  tlie  boundary  of  the  town,  it  was  said:  "The  rule  for  the 
construction  of  grants  bounding  on  rivers  is,  ....  where  a 
grant  is  made  extending  to  a  river,  and  bounding  upon  it,  the 
center  of  the  stream  is  the  line  of  the  boundar}',  if  there  are 
no  limitations  in  the  grant  itself.  But  in  relation  to  grants  on 
ponds,  lakes,  or  other  bodies  of  standing  fresh  water,  that  prin- 
ciple does  not  apply,  but  the  grant  extends  only  to  the  water's 
edge." 

In  Mariner  v.  Schulte,  13  Wis.  692,  the  court  approved  the 
instruction  of  the  inferior  court,  which  directed  that  in  a  grant 
of  land  bordering  upon  a  pond  the  title  did  not  extend  beyond 
the  natural  shore. 

In  Died  rich  v.  N'orthwestem  Union  Ey.  Co.,  42  Wis.  248,  24 
Am.  Eep.  399,  the  court  say:  "The  rule  that  the  title  of  the  ri- 
parian owner  upon  a  natural  lake  or  pond  does  not  extend  be- 
yond the  natural  shore  appears  to  be  very  generally,  almost  uni- 
versally, recognized,  and  is  discussed  by  Cole,  C.  J.,  in  ^®^  Del- 
eplaine  v.  Chicago  etc.  Ry.  Co.,  42  Wis.  214;  24  Am.  Rep.  386. 
It  is  unnecessary  to  repeat  here  what  is  there  said,  and  in  which 
we  all  concur.  Indeed,  the  position  was  affirmed  in  this  court  as 
far  back  as  Mariner  v.  Schulte,  13  Wis.  692." 

In  Fletcher  v.  Phelps,  28  Yt.  257,  the  oouirt,  on  the  question 
of  boundary,  said:  "Where  land  is  sold  and  bounded  on  the  river 
or  stream  of  water  above  tide-water,  the  grant  extends  to  the 
middle  of  the  channel  or  thread  of  the  stream.  That  is  the 
legal  effect  of  the  conveyance,  and  cannot  be  varied  or  controlled 

by  parol  testimony A  different  rule  prevails  where  land 

is  conveyed  bounded  on  large  natural  ponds  or  lakes.  In  such 
case  the  grant  extends  to  the  water's  edge,  or  if  the  ....  lake 
or  pond  has  a  definite  low-water  mark,  the  grant  will  extend  to 
low-water  mark." 

In  the  case  of  Bradley  v.  Rice,  13  Me.  201,  29  Am.  Dec.  501, 
the  court  say:  "It  is  true  that  where  land  is  bounded  on  the 
river  or  stream  where  the  tide  does  not  ebb  and  flow,  the  owner's 
title,  by  construction  of  law,  extends  to  the  center  or  thread  of 
the  stream.  But  Flying  pond  is  not  a  river  or  stream.  No  case 
has  been  cited,  nor  have  we  found  any,  where  that  case  of  con- 
struction has  been  extended  to  a  pond  or  lake.  Had  the  land 
been  bounded  upon  a  river  or  stream,  or  artificial  pond  created 
by  expanding  a  stream  by  means  of  a  dam,  the  riparian  proprietor 
would  go  to  the  thread  of  the  stream.  This  is  law  well  settled 
and  understood.     But  it  has  not  been  so  settled  in  regard  to 
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pondB  and  lakes,  nor  are  we  aware  that  there  can  be  one  con- 
struction for  small  ponds  and  lakes  and  another  for  large  ones/' 
The  eame  principle  is  recognized  in  Eobinaon  v.  White,  42  Me. 
209;  Nelson  t.  Butterfield,  21  Me.  220;  Wood  T.  Kelley,  30  Me. 
47;  Mansur  y.  Blake,  62  Me.  38. 

In  Kanouse  v.  Slockbower,  48  N.  J.  Eq.  42,  the  court  was 
called  upon  to  decide  whether  a  devise  of  land  bounded  by  a  mar- 
gin of  the  lake  carried  the  devise  to  the  center  of  the  lake,  or 
whether  the  lakebed  passed  to  the  residuary  devisees,  and  the 
court  said:  **The  law  is  well  settled  ***  that  a  grant  of  land 
bounded  upon  or  along  a  river,  above  tide-water,  carries  the  title 
of  the  grantee  to  the  center  of  the  stream,  if  the  title  of  the 
grantor  extends  that  far,  unless  the  terms  of  the  grant  show  that 
it  was  the  intention  of  the  parties  that  the  grantee's  title  should 
not  extend  to  that  point.  But  this  doctrine  has  not  ....  been 
held  to  apply  to  grants  of  land  abutting  upon  freeh-water  lakes 
and  ponds.*' 

Angell  on  Watercourses,  section  41,  says:  ''When  land  is  con- 
veyed bounding  upon  a  lake  or  pond,  if  it  is  a  natural  pond,  th« 
grant  extends  only  to  the  water's  edge." 

In  Indiana  v.  Milk,  11  Fed.  Rep.  389,  Judge  Gresham  said, 
"that  while  a  general  grant  of  land  on  the  river  or  stream  non- 
navigable  extends  the  line  of  the  grantee  to  the  middle  or 
thread  of  the  current,  the  grant  on  a  natural  pond  extends  only 
to  tiie  water's  edge,"  and  thus  stated  the  difficulties  of  the  con- 
trary rule:  "Non-navigable  streams  are  usually  narrow,  and  the 
lines  of  riparian  owners  can  be  extended  into  them  at  right 
angles,  without  interference  or  confusion  and  without  serioue 
injustice  to  anyone.  It  was  therefore  natural,  when  such 
streams  were  called  for  as  boundaries,  to  hold  that  the  real  line 
between  opposite  shoreowners  was  the  thread  of  the  current. 
The  rights  of  the  riparian  proprietors  in  the  bed  of  the  stream, 
and  in  the  stream  itself,  were  thus  clearly  defined.  But  when 
this  rule  Is  attempted  to  be  applied  to  lakes  and  ponds,  practical 
difficulties  are  encountered.  They  have  no  current,  and,  being 
more  or  leas  circular,  it  would  hardly  be  possible  to  run  the 
boundary  lines  beyond  the  water's  edge  so  as  to  define  the  rights 
of  shoreowners  in  the  beds.  Beaver  lake  is  seven  and  a  half 
miles  east  and  vrest,  and  less  than  five  miles  north  and  south. 
Extending  the  side  and  end  lines  into  the  lake,  there  being  no 
current,  when  would  they  meet?    This  rule  is  applicable,  if  at 

all,  whether  there  be  one  or  more  riparian  proprietors 

It  would  be  unfair  and  unjust  to  allow  a  party  ****  to  claim  and 
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hold  against  his  grantor  the  bed  of  a  lake  containing  thousanda 
of  acres,  solely  on  the  ground  that  he  had  bought  and  paid  for 
the  small  surrounding  fractional  tracts — ^the  mere  rim." 

In  Clute  V.  Fisher,  65  Mich.  48,  the  court  held  that  the  grantee 
of  land  bordering  upon  a  non-navigable  lake  did  not  stop  at  the 
water's  edge,  but  that  he  might  take  so  much  of  the  bed  of  the 
lake  as  was  required  to  fill  out  the  section  or  quarter  section  of 
which  he  owned  a  fraction,  and  that  his  common-law  right  was 
limited  by  the  sectional  Hues  of  his  survey.  In  that  case,  such 
extension  of  lines  absorbed  the  entire  lake,  but  the  court  does 
not  clearly  indicate  what  should  be  done  if  the  body  of  water  was 
80  large  that  the  Lines  of  the  granted  section  or  quarter  section 
would  not  embrace  the  whole  lake  bottom. 

_In  Stoner  v.  Eice,  121  Ind.  61,  the  court  held  the  grant  not 
limited  by  the  water's  edge,  and  Clute  v.  Fisher,  65  Mich.  48, 
is  followed,  with  the  result  of  absorbing  all  the  lakebed  by  the 
extension  of  sectional  lines.  The  court  said:  "It  is  contended 
that  the  riparian  owner  bordering  on  a  non-navigable  lake,  like 
a  river,  takes  to  the  thread  or  center  of  the  lake.  This  ru-le  is  im- 
praeticable  when  applied  to  lakes.  Suppose  the  lake  to  be  round, 
or  nearly  so,  with  riparian  owners,  as  there  would  be,  on  the 
north,  south,  east,  and  west  of  it,  this  rule  could  not  be  applied. 
....  Where  the  body  of  water  is  a  running  stream,  being  a 
narrow  rivulet  at  its  head  and  growing  larger  and  widening  until 
it  enters  into  another  stream  still  larger,  or  where  it  is  a  long 
narrow  body  of  water,  there  is  no  trouble  in  applying  this  doc- 
trine; but  where  the  body  of  water  is  surrounded  by  land,  and 
is  almost  circular  in  form,  covering  a  quarter  or  half  section  or 
more  of  land,  with  riparian  owners  on  either  side,  we  cannot  say 
that  the  owners  on  the  east  and  the  west  could  take  to  the  exclu- 
sion of  those  upon  the  north  and  south,noTviceversa.  Norwould 
it  do,  as  it  seems  to  us,  to  apply  a  *'*''  doctrine  that  would  re- 
quire the  running  of  diagonal  lines  between  the  various  owneTs, 
each  reaching  to  the  center  of  the  lake."  The  court  also  said 
that  the  section  lines  could  not  be  passed  when  the  lake  is  so 
large  that  the  extension  of  those  lines  would  not  absorb  it.  To 
the  same  effect  are  Hodges  v.  Williams,  95  N".  C.  331;  59  Am. 
Eep.  242;  Waterman  v.  Johnson,  13  Pick.  261;  State  v.  Ports- 
mouth Sav.  Bank,  106  Ind.  435;  West  Eoxbury  v.  Stoddard,  7 
Allen,  158;  Noyes  v.  Collins,  92  Iowa,  566.  Many  other  casea 
could  be  cited. 

The  question  was  before  this  court  in  reference  to  a  grant  of 
land  bounded  on  Lake  Michigan,  in  Seaman  v.  Smith,  24  111.  521, 
in  which  it  was  said:  "These  great  bodies  of  water  having  no 
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currents  like  rivers  and  other  running  streams  cannot  present  the 
same  reasons  why  the  boundary  should  be  extended  bejond  the 
water's  edge,  where  it  is  ordinarily  found,  that  apply  to  running 
bodies  of  water.  \Vhere  each,  streams  are  called  for  as  a  bound- 
axy,  the  thread  of  the  current  is  held  to  be  the  line  from  each 
«ide.  Such  a  rule  could  not,  for  the  want  of  a  current,  be 
adopted  in  this  case.  It  would  not  be  sanctioned  either  by  an- 
alogy to  the  rule  or  by  reason;  and  if  the  outer  edge  of  the  wa- 
ter be  passed,  owing  to  the  approximation  of  these  bodies  to  a 
circular  shape,  it  would  be  found  exceedingly  difficult,  if  not  im- 
possible, to  ascertain  where  the  boundary  should  be  fixed  or  the 
shape  it  should  assume." 

In  Trustees  of  Schools  v.  Schroll,  120  111.  509,  60  Am.  Rep. 
675,  it  was  said:  "It  is  equally  well  settled  that  grants  of  land 
bounded  on  streams  or  rivers  above  tide-water  carry  the  exclu- 
sive right  and  title  of  the  grantee  to  the  center  of  the  stream, 
usque  ad  filem  aquae,  subject  to  the  easement  of  navigation  in 
streams  navigable  in  fact,  unless  the  terms  of  the  grant  clearly 
denote  the  intention  to  stop  at  the  edge    or    margin    of    the 

stream But  an  entirely  different  rule  applies  when  land 

is  conveyed  bounded  along  or  upon  a  natural  lake  or  pond.  In 
such  case  the  grant  extends  only  to  the  water's  edge." 

***  These  principles,  as  enumerated  in  the  two  cases  cited  in 
this  state,  are  based  on  the  principles  of  the  common  law,  as  we 
understand  it  and  as  it  has  been  held  by  courts  of  various  states. 

It  is  urged,  however,  that  the  decisions  of  the  New  England 
states  are  based  on  colonial  ordinances  of  1641  and  1647.  The 
Massachusetts  colony,  by  an  ordinance  of  1641,  provided  that 
great  ponds  containing  more  than  ten  acres  of  land  should  be 
free  for  fishing  and  fowling,  and  by  the  amendment  thereto  of 
1646  towns  were  proliibited  from  granting  away  great  ponds. 
All  the  New  England  states  whose  opinions  hold  as  we  do  were 
not,  however,  subject  to  the  ordinances  of  the  Massachusetts 
Bay  colony. 

The  principle  that  the  riparian  owner  takes  to  the  center  of 
the  bed  of  a  non-navigable  lake  is  sustained  in  Lembeck  v.  Nye, 
47  Ohio  St.  336,  21  Am.  St.  Rep.  828,  Smith  v.  Rochester.  92 
N.  y.  463,  44  Am.  Rep.  393,  Warren  v.  Chamber-,  25  Ark. 
120,  91  Am.  Dec.  538,  4  Am.  Rep.  23,  and  Lamprey  v.  State, 
62  Minn.  181;  38  Am.  St.  Rep.  541.  Many  other  cases  might 
he  cited  sustaininp  the  same  view.  The  snme  rule  is  held  by  the 
itiprpme  court  of  the  United  States  in  Hardin  v.  Jordan,  140 
U.  S.  371. 
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From  the  fact  that  so  few  lakes  existed  in  Great  Britain  no 
question  of  the  right  of  the  riparian  proprietor  to  the  hed  of  the- 
lake  was  there  claimed  to  be  presented  until  1878,  when  the  case 
of  Bristow  V.  Coonican,  L.  E.  3  App.  Gas.  641,  relating  to  Lough 
Neagh,  in  the  north  of  Ireland,  -was  before  the  house  of  lords. 
There  the  plaintiff  sued  the  defendant  in  trespass  for  fishing  in 
the  lake,  and  deraigned  title  from  the  crown,  by  a  grant  in  the 
time  of  Charles  II,  of  all  fishing  in  that  body  of  water.  It  was 
held  the  crown  had  no  right  to  make  such  grant  in  such  waters, 
as  against  the  rights  of  riparian  owners  or  others.  This  decision 
of  the  high  authority  from  which  it  originates  is  deserving  of  the 
greatest  consideration.  It  is  not  of  that  controlling  authority  as 
to  what  is  the  common  law  which  it  would  have  been  if  made  be« 
fore  the  ***  organization  of  oux  government.  Nor  do  we  be- 
lieve this  decision  can  be  said  to  determine  riparian  rights  as 
taking  the  bed  of  the  lake.  The  large  fresh  water  lakes  in  and 
bordering  this  state  present  conditions  wholly  unprovided  for  by 
the  common  law  of  England,  and  the  law  of  boundary  as  ap- 
plied to  rivers  is  inapplicable  to  such  lakes.  A  principle  applied 
to  a  large  lake  is  a  principle  applicable  to  a  smaller  one.  This 
principle  applies  to  such  as  are  meandered  in  the  original  survey. 
Where,  however,  such  small  lakes  are  not  meandered,  but  are  of  a 
size  that  they  are  included  within  the  comers  of  a  survey,  then  a 
different  condition  exists,  and  they  would  be  included  in  a  grant 
of  the  knd. 

In  the  case  of  Beckman  v.  Kxeamer,  43  111.  447,  92  Am.  Dec. 
146,  a  small  lake  existed,  and  the  riparian  proprietor  owned  on  ' 
both  sides.  A  trespasser  entered  on  the  lake  and  seined  for  fish, 
disregarding  the  objections  of  the  riparian  owner.  The  riparian 
proprietor  brought  an  action  of  trespass,  and  it  was  held  he  could 
recover.  Whether  the  lake  was  meandered  in  the  original  survey 
or  included  within  the  comers  of  a  subdivision  is  not  shown. 
Neither  does  it  appear  whether  it  was  a  lake  proper,  or  a  mere 
widening  of  a  stream  with  a  current  therein.  If  the  latter,  or  a 
lake  not  meandered  and  included  within  the  comers  of  a  survey, 
then  the  riparian  proprietor  took  its  bed. 

These  cases  cited  are  the  only  decisions  with  reference  t» 
boundary  or  riparian  ownership  of  lakes  which  have  heretofore 
been  before  this  court,  and  there  is  no  conflict  therein,  and  no 
reason  exists  why  we  should  change  the  rule  therein  announced. 
On  the  contrary,  aside  from  the  principle  of  stare  decisis,  we 
should  adhere  to  that  mle.  The  policy  of  the  state  in  recent 
years  has  been  to  stock  its  waters,  both  streams  and  lakes,  with 


396  Fuller  v.  Shedd.  [Illinois, 

fish,  as  a  means  of  giving  oheap  and  valuable  food  to  her  citizens, 
and  with  this  purpose  regular  appropriations  and  expenditures 
are  made.  If  we  depart  from  the  reasonable  rule  we  have  estab- 
lished, the  small  non-nayigable  lakes  would  *•*  become  the  pri- 
vate waters  of  riparian  owners,  pertinent  to  their  lands,  with  ex- 
clusive rights  thereon  as  to  boating,  fishing,  and  the  like,  from 
which  the  body  of  the  people  would  be  excluded — a  principle  in- 
consistent with  and  not  suited  to  the  condition  of  our  people  or 
called  for  as  a  rule  of  law. 

The  supreme  court  of  the  United  States,  by  a  divided  court,  in 
Hardin  r.  Jordan,  140  U.  S.  371,  and  Mitchell  v.  Smale,  140  U. 
S.  406,  has  sought  to  apply  the  same  rule  to  lakes  as  to  streams, 
and  follows  Bristow  v.  Cormican,  L.  R.  3  App.  Cas.  641,  as  an- 
nouncing such  to  be  the  common-law  rule,  and  declined  to  recog- 
nize Trustees  of  Schools  ▼.  SchroU,  120  HI.  509,  60  Am.  Rep. 
575,  as  the  law  of  Illinois.  We  yet,  notwithstanding  the  high  re- 
spect -we  owe  that  august  tribunal,  hold  the  common  law  to  be  as 
we  have  heretofore  announced  it — a  view  taken  in  the  opinion 
of  the  dissenting  minority  in  those  two  cases  and  with  which  the 
▼iews  of  many  able  courts  in  different  states  concur. 

It  now  becomes  necessary  to  determine  whether  the  lakebed 
passed  to  the  state  under  the  swamp  land  act.  Prior  to  1850 
there  were  many  lakes  similar  to  those  in  this  record  referred  to, 
in  many  of  the  states,  which  induced  the  passage  of  the  swamp 
land  act,  with  the  amendments.  The  decisions  of  the  various 
state  courts  on  the  construction  of  that  act  have  not  been  ac- 
cordant. In  the  supreme  court  of  the  United  States,  in  Railroad 
Co.  v.  Smith,  9  Wall.  95,  it  was  held  the  right  of  the  state  to 
«wamp  and  overflowed  lands  did  not  depend  on  the  action  of  the 
secretary  of  the  interior  in  making  lists  of  them,  an<d  oral  evi- 
dence in  a  court  of  justice  showing  lands  to  be  swamp  lands  could 
be  received,  which  would  exclude  them  from  passing  under  a 
grant  from  which  they  were  excepted.  In  French  v.  Fyan,  93 
V.  S.  169,  it  was  held  by  the  second  section  of  that  act  the  power 
end  duty  devolved  upon  the  secretary  of  the  interior,  as  the  head 
of  the  dopjirtment  which  administered  the  affairs  of  the  public 
lands,  of  determining  what  lands  were  of  ***  the  description 
granted  by  the  act,  and  made  his  office  the  tribunal  whose  decis- 
ion was  to  control  that  question.  In  Ehrhardt  v.  ITogabnom,  115 
U.  S.  67,  perol  evidence  was  held  inadmissible  to  show  certain 
land  patented  n-ndor  that  act  was  not  swamp  land.  In  ^fnrtin 
V.  Marks,  97  U.  S.  345,  it  was  held  it  would  probably  have  boen 
necessary,  to  support  a  title  under  that  act,  to  prove  the  list  was 
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on  file  with  the  coimnissioner.  Tlie  great  weight  of  authority  is^ 
the  grant  made  by  that  act  operated  in  praesenti.  From  a  con- 
sideration of  the  opinions  of  that  court,  it  appears  that  whilst  the 
act  operated  as  a  grant  in  praesenti,  it  was  a  question  for  the 
decision  of  the  secretary  of  the  interior  whether  a  particular 
tract  was  swamp  land,  and  his  decision,  when  once  made,  was 
final  and  conclusive,  and  it  is  sufficient  if  lands  have  been  selected 
as  within  the  act,  and,  when  so  selected,  the  title  relates  to  the 
passage  of  the  act.  If  the  secretary  has  not  designated  any  tract 
as  swamp  lands  within  a  state,  and  neglects  and  refuses  to  act, 
anl  has  not  decided  to  the  contrary,  then  it  may  be  shown  by 
parol,  in  behalf  of  the  state  or  one  claiming  thereunder,  as 
against  wrongful  claimants,  that  a  particular  tract  is  of  the  char- 
acter included  within  the  act.  There  are  no  means  by  which  the 
secretary  of  the  interior  may  be  compelled  to  act:  French  v. 
Fyan,  93  U.  S.  169;  Gaines  v.  Thompson,  7  Wall.  347;  Secretary 
v.  McGarrahan,  9  Wall.  298;  Litchfield  v.  Eegister,  9  Wall.  575. 

After  the  survey  of  1874,  the  record  shows  that,  at  a  hearing 
held  under  the  supervision  of  the  general  land-office  of  the  de- 
partment of  the  interior  about  the  time  of  the  survey  of  1874, 
the  state  of  Illinois  and  the  county  of  Oook  (the  swamp  lands  in 
Illinois  having  been  conveyed  by  the  state  to  the  counties  by  act 
of  June  22,  1852)  claimed  these  lands  in  controversy  as  swamp 
lands,  but  this  claim  was  rejected  and  the  survey  of  1874  ap- 
proved, upon  appeal  to  the  secretary  of  the  interior.  Since  that 
determination  of  the  question,  these  lands  so  '*®*  surveyed  have 
been  taxed  fox  state  and  county  purposes.  It  appears  from  the 
evidence  the  hearing  by  the  officers  of  the  land  department  was 
had  on  questions  of  fact.  The  determinations  of  these  officers  are 
conclusire  on  the  parties  to  such  proceeding,  except  in  a  direct 
proceeding:  Johnson  v.  Towsley,  13  Wall.  72;  Warren  v.  Van 
Brunt,  19  Wall.  646;  Shepley  v.  Cowan,  91  U.  S.  330;  Marquez 
V.  Frisbie,  101  TT.  S.  473;  Quinby  v.  Conlan,  104  U.  S.  420;  Steel 
V.  Smelting  Co.,  106  tJ.  S.  447;  Cragin  v.  Powell,  128  U.  S.  691. 
In  the  latter  case,  it  was  also  held,  when  a  survey  had  been  made 
and  approved  by  the  government,  with  plate,  maps,  field  notes, 
and  certificates  filed,  and  such  lands  so  surveyed  are  sold,  the 
courts  have  power  to  protect  the  private  rights  of  a  party  who 
has  purchased  in  good  faith  from  the  government  against  the 
interferences  or  appropriations  of  subsequent  corrective  resurveys 
made  by  the  land-office.  To  the  same  effect  is  Moore  v.  Eob- 
bins,  96  U.  S.  530. 

From  these  cases  it  would  follow  the  county  of  Cook  has  no 
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claim  on  the  lands  to  be  in  any  manner  determined  in  this  case, 
it  not  being  a  parLy,aud  not  having  sought,  by  a  direct  proceeding, 
to  determine  the  correctness  of  that  ruling,  and  no  lists  made  by 
the  secretary  of  the  land  as  swamp  lands.  The  question,  there- 
fore, as  to  private  rights  must  be  determined  by  settling  the 
rights  of  the  parties  under  the  patents  issued  on  the  two  surveys. 

The  evidence  shows  the  survey  of  1874  -was  made,  in  the 
greater  part,  as  a  survey  of  land  covered  with  water,  but  slight 
changes  existing  then  from  -what  existed  at  the  time  of  the  orig- 
inal survey.  By  that  survey  an  attempt  was  made  to  take  pos- 
session of  and  survey  and  sell  riparian  rights  in  land  where  no 
claim  was  made  of  fraud  or  mistake  in  the  original  survey  of 
1834  and  1835.  No  such  right  existed  in  the  commissioner  of 
the  general  land-oflBce.  Riparian  proprietorship  is  a  prop>erty 
right  of  value,  and  to  it  are  attached  rights  and  privileges  eon- 
fprred  by  law,  of  which  the  owner  cannot  be  deprived  ***  by  an 
illegal  proceeding.  In  this  case,  such  rights  must  be  resolved 
by  the  law  of  Illinois  as  to  land  bounded  on  a  meandered  lake. 
In  Trustees  of  Schools  v.  Schroll,  120  111.  509,  60  Am.  Rerp.  575, 
and  Seaman  v.  Smith,  24  111.  521,  -we  held  the  riparian  owner 
took  to  the  water's  edge.  It  was  a  determination  of  a  question 
of  property  rights.  We  applied  the  same  principle  to  lakes  so 
meandered,  regardless  of  the  question  whether  or  not  they  were 
navigable.  Seaman  v.  Smith,  24  111.  521,  is  in  line  with  the 
uniform  current  of  decisions  as  to  navigable  lakes.  Trustees  of 
Schools  T.  SchToU,  120  111.  609,  60  Am.  Rep.  575,  as  we  have 
seen,  is  abundantly  sustained  by  authority.  We  are  asked  to 
overrule  the  latter  case  and  hold  the  grant  to  the  riparian  o\\'ner 
conveys  the  bed  of  a  non-navigable  lake  and  makes  its  waters 
mere  private  waters.  We  decline  to  do  so.  By  such  holding,  so 
long  as  such  meandered  lakes  exist,  over  their  waters,  and  bed 
when  covered  "with  water,  the  state  exercises  control,  and  holds 
the  same  in  trust  for  all  the  people,  who  alike  have  benefit  there- 
of in  fishing,  boating,  and  the  like. 

By  the  adoption  of  this  principle,  which  appliee  alike  to  all 
meandered  lakes,  streams,  and  rivers,  there  is  no  conflict  with 
that  applying  to  the  sea,  and  littoral  pro7)rietor8  and  riparian 
owners  alike  have  all  the  benefits  and  rights  of  such  ownership 
and  take  accretions  to  their  lands:  Ohicago  Dock  etc.  Co.  v. 
Kinzie,  93  111.  415.  Whether  we  apply  the  term  "accretion"  to 
the  slow,  gradual,  imperceptible  formation  of  land  on  streams  or 
lakes  by  the  action  of  the  current  of  the  one  or  the  rercsfnon  of 
the  iraters  or  waves  of  the  other,  it  is  pertinent  to  the  land 
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alike  and  an  accretion  thereto.  This  doctrine  of  accretion  haa 
not,  however,  been  applied  to  reliction,  using  the  term  in  its 
best  and  strictest  sense,  for  in  such  case  the  new  land,  if  con- 
siderable and  suddenly  or  perceptibly  formed,  in  the  case  of 
lakes  or  the  sea  and  tidal  streams,  belongs  to  the  state;  and  in 
the  case  of  streams  or  rivers,  as  we  have  already  stated,  the  cen- 
ter of  the  old  channel  remains  the  boundary  between  the  riparian 
■*»*  owners.  The  survey  of  1874  was  unauthorized,  and  no  title 
by  patents  issued  thereunder  conveyed  the  bed  of  the  lake. 
Neither  did  the  grant  of  the  fractional  tracts,  as  made  under  the 
survey  of  1834  and  1835,  convey  the  bed  of  the  lake,  but  gave 
riparian  rights.  Where  accretions  come  to  such  riparian  propri- 
etors, they  shall  take  to  the  water's  edge,  and  follow  the  recession 
of  waters  to  their  edge.  Their  lines  and  bounds  are  thus  deter- 
mined and  are  certain.  This  rule  recognizes  the  riparian  pro- 
prietor's rights  to  the  fullest  extent.  The  value  of  his  riparian 
rights  are  preserved  to  him.  If,  as  in  many  such  lakes,  there  is 
much  depth  of  water  on  one  side  and  very  shallow  on  the  other, 
and  in  process  of  time  recession  of  waters  on  the  shallow  side 
passes  beyond  the  lake's  center,  the  owner  on  that  side  still  goes 
to  the  -water's  edge,  and  the  proprietor  on  the  other  side  should 
not  come  in  between  the  lake  and  such  proprietor  after  the  wa- 
ters have  receded  beyond  the  center.  Where  there  is  depth  of 
water  the  lake  still  exists,  and  one  proprietor  is  not  deprived  of 
the  benefit  of  his  riparian  rights. 

It  is  urged  with  much  vigor  that  the  question  of  the  effect 
of  patents  to  lands  issued  by  the  United  States  is  peculiarly 
within  the  province  of  her  courts  for  construction.  It  is  of  a 
higher  importance  that  the  law  of  this  state  shall,  so  far  as  it  is 
local  to  the  state  and  its  citizens,  and  to  its  and  their  interests, 
be  determined  and  controlled  by  the  courts  of  the  state.  When 
the  law  of  Illinois  shall  be  declared  and  recognized,  when  it  is 
within  the  province  of  her  courts  to  determine  it,  a  recognition 
of  it  would  enable  this  state  to  control  such  bodies  of  water 
■within  her  borders  for  the  benefit  of  the  people,  and  preserve 
to  the  riparian  proprietors  their  rights  as  such  owners. 

On  the  question  of  limitation,  sought  to  be  asserted  under 
color  of  title,  we  will  not  attempt  to  analyze  and  discuss  the  mass 
of  conflicting  evidence  appearing  in  this  record.  We  concur 
with  the  learned  chancellor  in  the  '*®*  view  taken  by  him  of 
actual  possession.  In  no  case  was  it  of  that  character  that  com- 
plied with  the  reqnirements  of  the  law.  There  was  such  inter- 
ruption of  the  running  of  the  statute  that  no  title  become  settled. 
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In  many  of  the  tax  deeds  set  up  in  the  cross-petitions  the  de- 
fects in  notice,  absence  of  judgment  and  precepts,  etc.,  caused 
no  title  to  be  conveyed.  The  rights  acquired  by  the  South  Chi- 
cago and  Southern  Railroad  Company,  being  from  those  claim- 
ing under  the  survey  of  1874,  must  fail  with  those  claiming 
thereunder. 
J.  Ensign  Fuller  seeks  to  set  up  tax  title  by  four  tax  deeds: 

(a)  One  of  these  deeds  is  said  to  have  been  to  D.  G.  Hamilton, 
September  6,  1875,  under  sale  April  6,  1873,  of  the  west  half 
of  the  northwest  quarter  of  the  southeast  quarter  of  section  19; 

(b)  The  next  tax  deed  so  set  up  is  also  said  to  have  been  to  Ham- 
ilton, dated  March  5,  1877,  of  the  undivided  twenty  acres  in  the 
northeast  quarter  of  the  southeast  quarter  of  section  19;  (c)  The 
third  tax  deed  set  up  by  Fuller  is  one  of  May  31,  1877,  to  P.  D. 
Hamilton,  which  again  is  for  the  west  half  of  the  northwest 
quarter  of  the  southeast  quarter  of  section  19;  (d)  The  fourth 
tax  deed  set  up  by  said  Fuller  in  his  answer  is  one  of  July  23, 
1880,  to  Hamilton,  of  the  northeast  quarter  of  the  southeast 
quarter  of  section  19.  Nothing  is  offered  to  support  deeds  a  and 
0 — neither  judgment  nor  precept.  Deed  b  was  for  special  as- 
sessment of  the  South  Park  commissioners,  and  neither  a  judg- 
ment nor  notice  to  owners  is  shown.  Deed  d  was  based  on  a 
notice  of  application  for  a  deed  describing  the  lands  in  section  9 
instead  of  19.  The  cross-bill  of  Fuller  also  avers  ownership  of 
lots  2  and  3  of  the  southeast  quarter  of  section  19,  and  the  south- 
east fractional  quarter  of  the  east  fraction  of  the  southwest  frac- 
tional quarter  of  the  section.  The  last  three  tracts,  as  well  as 
some  of  those  to  which  it  is  sought  to  assert  tax  title,  are  de- 
scribed under  the  survey  of  1874.  The  answer  of  F.  F.  and  John 
I.  Bennett,  filed  September  12,  1889,  asserts  ^^^  a  claim,  one- 
half  by  John  I.  Bennett  and  one-fourth  by  Fred  F.  Bennett,  to 
fractional  northeast  quarter  of  section  30,  by  virtue  of  a  sale  for 
the  fourth  installment  of  South  Park  assessment  to  R.  W. 
Bridge,  such  sale  having  been  made  November  9,  1876. 

The  insuflRciency  of  the  tax  deed  first  given  under  this  sale 
results  because  it  bears  date  August  1,  1879,  and  recites  the  sale 
wa«  made  on  November  9,  1879,  and  the  answer  shows  an  at- 
tenrpt  by  the  county  clerk  to  give  a  new  deed,  dated  March  8, 
1882,  recorded  March  13,  1882.  This  attempt  to  correct  the 
error  in  the  first  deed  would  be  ineffective.  The  sale  became 
void  under  section  225,  chapter  120,  of  the  Revised  Statutes,  be- 
cause a  proper  deed  was  not  taken  out  within  one  year  after  the 
ttoM  for  redemption  expired:  Chappell  t.  Spire,  106  111.472;  Altes 
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T.  Hinkler,  36  111.  265;  85  Am.  Dec.  406;  Burnt  Records  Act, 
sec.  23.  In  addition  to  this,  the  description  of  land  sold  and  as 
assessed  is  indefinite  and  uncertain.  The  claim  of  tax  title  as  to 
fractional  section  29,  7.37  acres,  under  tax  deed  issued  to  R.  "W". 
Bridge,  dated  August,  1877,  No.  335,  based  on  sale  of  December 
3,  1874,  for  the  second  installment  South  Park  assessment,  and 
as  to  southwest  fractional  half  section  20,  4.53  acres,  under  tax 
deed  dated  August  1,  1879,  No.  K  568,  running  to  the  South 
Park  commissioners,  based  on  a  sale  of  November  9,  1876,  for  the 
fourth  installment  South  Park  assessment,  cannot  be  sustained, 
as  the  judgments  on  which  the  sales  were  based  and  deeds  issued 
included  excessive  costs:  Combs  v.  Goff,  127  111.  431. 

The  tax  title  sought  to  be  set  up  in  the  various  cross-petitions 
not  being  valid,  it  was  not  error  to  dismiss  all  the  cross-petitions 
on  that  question.  Neither  was  there  continuous  and  exclusive 
possession  under  such  deeds  as  color  of  title.  The  answers  put- 
ting in  issue  the  right  of  Shedd  and  Hardin  to  the  bed  of  the 
lake,  it  follows  the  decree  of  the  circuit  court  finding  they,  by 
mesne  conveyances,  became  the  owners  of  the  lakebed,  was  er- 
roneous. 

'*®''  The  decree  is  in  part  affirmed  and  in  part  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity  with 
this  opinion.  Appellants  Charles  E.  Pand,  Franklin  A.  Cleave- 
land,  Elizabeth  Thomas,  and  the  South  Chicago  and  Southern 
Railroad  Company  are  each  ordered  to  pay  one-eighteenth  of  the 
costs  of  this  court.  Appellants  J.  Ensign  Fuller,  Conrad  N.  Jor- 
dan, John  I.  Bennett,  and  Frank  I.  Bennett  are  jointly  ordered 
to  pay  two-ninths  of  the  costs  of  this  court.  Charles  B.  Shedd 
and  Gertrude  H.  Hardin  are  each  ordered  to  pay  five-eighteenths 
of  the  costs  of  this  court. 


RIPARIAN  RIGHTS—RIGHTS  OF  OWNER.— Riparian  rights  are 
an  appurtenance  to  the  land  running  with  it  as  a  corporeal  heredita- 
ment. They  may  be  segregated  by  grant  or  condemnation  or  extln- 
pnished  by  prescription,  but  cannot  be  defeated  by  simple  appropria- 
tion: Alta  Land  etc.  C5o.  v.  Hancock,  85  Cal.  219;  20  Am.  St.  Rep.  217, 
and  note.  See,  also,  the  note  to  Jones  v.  Adams,  19  Nev.  103;  3  Ain. 
St.  Rep.  797. 

BOUNDARIES— MEANDER  LINE  AS.— A  meander  line  Is  not  a 
boundary,  the  water  whose  body  is  meandered  being  the  true  bound- 
ary, whether  the  meander  line  actually  coincides  with  the  shore  or 
not:  Lamprey  v.  State,  52  Minn.  181;  38  Am.  St.  Rep.  541.  See,  also, 
the  extended' note  to  Allen  v.  Weber,  27  Am.  St.  Rep.  59. 

RIPARIAN  RIGHTS  OF  OWNERS  OF  LAND  BORDERING  ON 
liAKES.— By  the  common  law,  the  same  rules  as  to  riparian  rights 
which  apply  to  streams  apply  also  to  lakes.  Hence,  If  a  meandered 
lake  is  nonnavlgable  in  fact,  the  patentee  of  land  bordering  thereon 
takes  to  the  middle  of  the  lake,  while  If  the  lake  is  navigable  In  fact, 
AM.  St.  Eep..  You  LIl.— 26 
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Its  waters  and  bed  belong  to  the  state  In  Its  sovereign  capacity,  and 
the  riparian  patentee  takes  the  fee  only  to  the  water's  edge:  I.4unp- 
rey  ▼.  State,  52  Minn.  181;  38  Am.  St  Rep.  541,  and  note.  See  further 
on  this  subject  the  extended  note  to  Miller  y.  Mendenhall,  19  Am.  St 
Bep.  230. 

BOUNDARIES.— THE  MBANDERINGS  OP  A  STREAM,  by  a 
•nrreyor  and  the  giving  of  the  courses  and  distances  of  suoh  me«ji- 
doringa  In  a  conveyance  does  not  prevent  the  title  of  the  grantee 
from  extending  to  the  thread  of  the  stream:  Freeman  r.  Bellegarde, 
108  Cal.  170;  49  Am.  St  Rep.  76,  and  note. 
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MiLBURN  V.  Phillips. 

[143  Indiana,  93.] 
JUDICIAL  SALES-SUBROGATION.— If  one  holding  a  sher- 
iff's deed  redeems  land  from  a  prior  lien,  claiming  the  right  to  do  so 
as  owner,  and  such  deed  is  afterward  adjudged  to  be  invalid  on 
account  of  some  defect  In  the  proceedings  taken  by  the  sheriff,  the 
person  so  redeeming  is  entitled  to  be  subrogated  to  the  lien  which 
he  has  thus  discharged. 

Palmer  &  Palmer,  for  the  appellant. 

"W.  E.  Moore,  for  the  appellees. 

®*  JORDAN,  J.  Appellees  sued  to  set  aside  a  satisfaction  of 
a  certain  judgment,  and  for  subrogation.  A  trial  resulted  in  a 
decree  in  their  favor,  from  which  appellant  appeals. 

The  complaint  alleges,  and  the  evidence  sustains,  substantially 
the  following  facts:  On  May  3,  1889,  appellee  Phydella  Phillips 
and  ®'*  one  Marion  Phillips  recovered  a  judgment  against  the 
appellant,  Joseph  E.  Milbum,  in  the  Clinton  circuit  court,  for 
five  hundred  and  forty-nine  dollars  and  twenty-five  cents.  At 
the  date  of  the  rendition  of  said  judgment,  appellant  was  the 
owner  of  certain  described  real  estate,  situated  in  Clinton  county. 
An  execution  was  issued  on  this  judgment,  and  said  land  was 
sold  by  the  sheriff  of  that  county  to  appellees,  in  satisfaction 
thereof,  for  the  sum  of  five  hundred  and  thirty-four  dollars, 
which  they  paid,  and  there  being  no  redemption  from  said  sale, 
within  the  time  allowed  by  law,  a  sheriff's  deed  was  executed  to 
them  for  the  land.    Subsequently  to  the  execution  of  this  deed, 
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an  action  was  instituted  by  one  Robert  C.  !Milbum,  against  appel- 
lees, in  which,  also,  appellant  was  a  party  to  the  cross-com- 
jilaint  therein  to  set  aside  this  deed,  in  which  action  said  deed 
was  by  the  lower  court  adjudged  to  be  valid.  An  appeal  was 
prosecuted  to  this  court  by  Milbum,  which  resulted  in  a  holding 
that  the  deed  was  invalid,  by  reason  of  the  sheriff's  failure  ta 
have  the  rents  and  profits  of  the  land  sold  appraised,  and  the 
judgment  was  reversed:  Milbnm  v.  Phillips,  136  Ind.  680.  Prior 
to  the  judgment  obtained  by  Phydella  Phillips  against  appellant, 
one  William  N.  Cliff  recovered  a  judgment  in  the  Clinton  circuit 
court  against  appellant  and  Robert  C.  Milbum  for  one  hundred 
and  thirty-six  dollars,  which  became  and  was  a  senior  lien  upon 
the  land  in  question.  The  realty  was  sold  under  this  judgment  by 
the  sheriff  to  Cliff,  who  assigned  his  certificate  of  purchase  to 
one  BaJl,  and  within  the  year  allowed  for  redemption,  to  wit,  on 
April  9,  1892,  and  while  the  appeal  above  mentioned  was  pend- 
ing undecided  in  the  supreme  court,  appellees  claiming  to  be  the 
owners  of  the  land  by  virtue  of  their  sheriff's  deed,  paid  to  the 
clerk  of  the  court  the  sum  of  two  hundred  and  thirty-six  dol- 
lars and  sixty-two  cents  in  full  of  the  redemption  of  said  land 
under  tbe  sale  thereof  to  Cliff,  which  sum  was  paid  by  the  clerk 
***  to  Ball,  the  holder  of  the  sheriff's  certificate,  and  accepted 
by  him  as  the  amount  in  full  upon  redemption. 

Appellees  prayed  in  their  complaint  to  besubrogatcd  in  eqnityto 
the  rights  of  a  redeeming  creditor  under  the  sale  of  the  land  to 
Cliff,and  that  the  satisfaction  of  the  Phillips  judgment, under  the 
Bale  made  to  them  by  the  sheriff,  be  vacated,  and  that  the  court 
order  the  sale  of  said  real  estate  to  satisfy  the  amount  now  due 
on  said  judgment,  as  well  as  that  due  on  the  sum  paid  by  them 
upon  the  redemption  mentioned,  and  for  all  other  and  proper 
relief.  Upon  the  trial,  the  court  adjudged  and  decreed  this  re- 
lief, in  favor  of  appellees. 

Inasmuch  as  the  appellees' title  to  the  land  under  the  sale  by  the 
sheriff  to  them  proved  to  be  invalid  by  reason  of  his  omission  inhis 
proceedings  to  sell,  as  mentioned,  they  were  clearly  entitled,  un- 
der section  777  of  the  Revised  Statutes  of  1894  (Rev.  Stats. 
1881,  sec.  765),  ta  have  the  satisfaction  of  the  judgment  entered 
by  virtue  of  the  money  so  paid  by  them  under  the  sale  by  that 
officer  vacated,  and  to  be  subrogated  to  the  rights  of  the  judg- 
ment creditor.  But  appellant  further  contends  that  as  to  the 
money  paid  by  appellees  in  redeeming  the  land  from  the  pale 
upon  the  Cliff  judgment,  thoy  ought  not  to  be  subrogated,  for 
the  reason,  as  his  counsel  urge,  they  redeemed  as  owners  of  the 


Kov.  1895.]  MiLBURN  V.  Phillips.  405 

land,  and  as  it  was  subsequently  decided  by  this  court  tliat  the  sale 
^nder  which  they  purchased  was  invalid,  they  were  placed  in  the 
attitude  of  mere  volunteers,  and,  under  the  facts,  in  no  respect 
have  they  the  right  to  be  subrogated  to  the  rights  of  a  redeem- 
ing creditor.  There  is  no  force  in  this  contention.  Appellees 
•cannot  be  said  to  be  mere  volunteers  in  the  act  of  redemption  in 
■question.  When  they  exercised  this  right,  they  were  the  hold- 
ers of  a  sheriff's  deed  for  the  land.  The  validity  of  this  convey- 
ance, "®  it  is  true,  had  been  questioned,  but  it  had  been  con- 
drmed  by  the  judgment  of  the  circuit  court.  They,  to  say  the 
least,  had  a  colorable  title  to  the  real  estate  in  controversy;  and, 
believing  themselves  to  be  the  owners  thereof,  they,  in  good 
faith,  assumed  to  redeem  the  property  from  a  sale  on  a  senior 
judgment  in  order  to  prevent  it  from  being  swept  from  under 
them,  which  would  have  been  the  result  had  they  allowed  the 
period  of  redemption  to  have  expired.  Ball,  the  holder  of  the 
certificate  of  purchase  under  the  Cliff  judgment,  and  the  only 
person  who  could  have  interposed  an  objection  to  the  redemption 
by  them,  recognized  their  right  to  redeem,  by  accepting  the 
the  money  paid  by  them  to  the  clerk:  Hervey  v.  Krost,  116  Ind. 
268.  As  Ball  had  surrendered  his  right  to  a  deed  under  his  cer- 
tificate by  accepting  the  money,  and  as  the  sale  to  appellees 
proved  to  be  invalid,  the  land  remained  under  the  ownership  of 
appellant,  and  the  payment  of  the  money  in  this  maainer,  as  can 
be  readily  seen,  would  result  to  the  latter's  ultimate  benefit. 
Certainly,  under  the  circumstances,  appellant  cannot  successfully 
be  heard  to  assert  a  denial  of  appellee's  right  to  subrogation. 

Again,  upon  another  view  of  the  case,  as  the  sale  under  which 
they  purchased  was  invalid,  and  they  received  nothing  thereun- 
der, therefore  it  did  not  result  in  a  satisfaction  of  the  judgment, 
and  appellee  Phydella  Phillips,  as  a  junior  judgment  creditor, 
under  the  circumstances,  would  have  been  entitled  to  redeem 
from  the  sale  upon  the  senior  lien.  But  passing  this  phase  of  the 
case  without  further  consideration,  and  regarding  only  the  ques- 
tions presented  under  the  theory  of  the  cause,  we  must  and  do. 
recognize  the  principle  that  neither  the  law  nor  equity,  in  its 
application  to  the  facts  and  circumstances  in  a  particular  case, 
will  yield  to  the  "shades  or  shadows"  that  may  therein  arise,  but 
will  ^''  look  alone  to  the  substance  of  the  questions  involved. 
As  heretofore  said,  the  money  was  paid  by  these  appellees  in  the 
redemption  of  the  land,  which  they,  in  good  faith,  supposed  they 
owned,  and,  in  order  to  relieve  it  from  the  sale  in  controversy, 
was  applied  and  inured  to  discharge  an  obligation  for  which  ap- 
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pellant,  under  the  circumstances,  was  primarily  liable.  There- 
fore, applying  the  broad  principle  which  underlies  the  doctrine 
of  subrogation,  it  is  manifest,  we  think,  in  view  of  the  facts  in 
the  case,  that  appellees  were  entitled  to  the  relief  demanded. 
Under  such  circumstances,  equity  generally  treats  the  encum- 
brance as  still  subsisting  so  long  as  necessary  to  protect  the  right* 
of  the  party  paying  it  off,  and  this  right  cannot  be  affected  by 
the  fact  that  appellees'  title  proved  to  be  invalid,  when  the  pay- 
ment was  made  in  the  good  faith  belief  that  they  were  the  own- 
ers of  the  land:  24  Am.  &  Eng.  Ency.  of  Law,  253,  259.  But 
aside  from  this,  as  the  redemption  in  question  was  to  some  ex- 
tent connected  with,  and  exercised  by,  appellees  under  what 
proved  to  be  an  invalid  sheriff's  conveyance,  we  are  of  the  opinion 
that  the  relief  demanded  also  comes  -within,  and  may  be  granted 
under,  section  777  of  the  Revised  Statutes  of  1894.  This  section 
is  remedial  and  salutary  in  its  provisions,  and  under  a  long  and 
well  recognized  rule,  ought  to  receive  a  liberal  construction. 
The  following  decisions  lend  support  to  the  principles  which  we 
have  herein  aflBrmed:  Seller  v.  Lingerman,  24  Ind.  264;  Sidener 
v.  Pavey,  77  Ind.  241;  Weiss  v.  Guerineau,  109  Ind.  438;  Short 
V.  Sears,  93  Ind.  505;  Bodkin  v.  Merit,  102  Ind.  293;  Johnson  y. 
Barrett,  117  Ind.  551;  10  Am.  St.  Eep.  83;  Cockrum  v.  West, 
122  Ind.  372;  Erwin  v.  Acker,  126  Ind.  133;  Scobey  v.  Kinning- 
ham,  131  Ind.  552;  Fowler  v.  Maus,  141  Ind.  47. 

Counsel  for  appellant  criticise  and  complain  of  a  ®®  number 
of  rulings  of  the  trial  court,  but  these  are  not  open  to  the  objec- 
tions urged  against  them;  and  as  it  appears  from  the  record  that 
the  cause  has  been  fairly  tried  and  determined,  and  a  substan- 
tially correct  result  reached,  the  judgment  must  be  affirmed. 

This  court,  in  the  former  appeal  upon  the  other  branch  of  the 
case  to  which  we  have  referred,  said:  "The  equities  in  the  case 
appear  to  be  with  the  appellee  ....  and  we  regret  that  we  are 
compelled  to  disturb  the  judgment."  In  the  case  at  bar,  all  the 
equities  are  likewise  with  the  appellees,  and  the  appeal  is  devoid 
of  merit. 

The  judgment  is  affirmed. 

JUDICIAL  SALRS— 8UBROOATION.— If  a  bona  flde  purchaser  at 
a  void  Judlolnl  sale  pays  his  bid,  and  the  money  Is  applied  to  the 
pnyment  ot  the  mort/fnjre  debt,  he  Is.  to  that  extent  entitled  to  be 
unbropratcd  to  the  rlRhts  of  the  mortjfaKee:  Bailey  v.  Bailey,  41  S.  O. 
837:  44  Am.  St.  Rep.  71.3.  nnd  note.  This  snbjeet  Is  fnlly  treated  In 
the  monographic  notes  to  Perry  v.  Adams,  2  Am.  St.  Rep.  828,  and 
Scott  T.  DoDD,  SO  Am.  Dec.  177-182. 
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EQUITY  JURISDICTION— NEW  CONTINGENCIES.— A  court 
Of  equity  should  adapt  Its  practice  as  far  as  possible  to  the  existing 
state  of  society,  and  apply  its  jurisdiction  to  all  those  new  cases 
which,  from  the  progress  daily  making  in  the  affairs  of  men,  must 
continually  arise,  and  should  not,  from  too  strict  an  adherence  to  the 
forms  and  rules  established  under  very  different  circumstances,  de- 
cline to  administer  justice  and  to  enforce  rights  for  which  there  is 
no  other  remedy. 

AN  INJUNCTION  MAY  ISSUE  TO  RESTRAIN  A  CORPORA- 
TION when  it  is  abusing  powers  given  for  public  purposes,  or  com- 
mitting a  breach  of  trust,  or  acting  adversely  to  public  policy. 

EQUITY,  CRIME,  ENJOINING  COMMISSION  OF.— An  In- 
junction will  not  be  denied  because  the  act  sought  to  be  enjoined  is 
a  crime,  if  it  is  also  such  an  act  that  the  complainant  is  entitled  to 
preventive  relief  against  it.  Thus,  the  use  of  property  so  as  to  create 
a  nuisance  may  be  enjoined,  though  the  maintaining  of  the  nuisance 
is  punishable  as  a  ci'ime. 

INJUNCTION  TO  PREVENT  PRIZE  FIGHTS.— In  a  proceed- 
ing against  a  corporation  for  violating  its  franchise  by  giving  exhi- 
bitions of  prize  fighting  an  injunction  may  issue  to  prevent  the  giv- 
ing of  such  exhibitions. 

A  RECEIVER  OP  THE  PROPERTY  OF  A  CORPORATION 
may  be  appointed  pending  proceedings  for  its  dissolution  where  the 
possession  of  the  property  by  the  court  is  essential  to  prevent  a  con- 
tinuance of  its  use  for  an  unlawful  purpose,  such,  for  instance,  as 
giving  an  exhibition  of  prize  fighting. 

J.  B.  Peterson  and  E.  D.  Crumpacker,  for  the  appellant. 

B.  K.  Elliott,  W.  F.  Elliott,  J.  E.  McCullough,  J.  Kopelke,  H. 
N.  Spaan,  and  W.  C.  McMahan,  for  the  appellee. 

o»  HOWAED,  C.  J.  On  the  second  day  of  September,  1893, 
the  appellee,  by  her  relator,  who  is  the  prosecuting  attorney, 
filed  in  the  clerk's  office  of  the  court  below  her  verified  complaint 
or  information,  alleging,  amongst  other  things,  that  the  appel- 
lant was  a  corporation,  duly  organized  and  then  existing  under 
the  laws  of  the  state  of  Indiana;  that  the  said  appellant,  assum- 
ing to  act  as  such  corporation,  was  engaged  in  violating  the  laws 
of  the  state,  and  had  misused  its  corporate  powers  and  fran- 
chises; that  under  the  claim  of  corporate  right,  and  in  its  charac- 
ter as  a  corporation,  the  appellant  had  willfully  violated  the 
statute  of  the  state,  prohibiting  prize  fighting,  giving  the  details 
of  such  violation;  that  the  appellant  claimed  the  right,  as  a  cor- 
porate franchise,  to  conduct  prize  fights,  insisting  that  the  stat- 
ute, tinder  which  it  was  organized,  gave  to  it  such  right;  that,  by 
reason  of  such  wTongful  claim,  it  had  induced  persons  to  believe 
that  it  had  a  franchise  under  the  laws  of  the  state  to  engage  in 
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such  business  of  prize  fighting,  and  so  had  greatly  abused  its 
corporate  privileges  and  usurped  authority  which  it  did  not  pos- 
sess; that  it  had  fitted  up  and  maintained  its  premises  in  the 
county  of  Lake  for  the  sole  purpose  of  engaging  in  prize  fight- 
ing; that  it  advertised  sruch  business  in  the  most  public  manner, 
and  thus  induced  thousands  of  persons  to  come  upon  its  said 
premises,  in  order  to  witness  men  engaged  in  fighting  one  an- 
other for  prizes  to  be  awarded  to  the  victors;  that  the  appellant, 
as  such  corporation,  had  further  abused  and  misused  its  corpo- 
rate franchises  and  violated  the  statutes,  by  bringing  into  the 
state  certain  persons  to  perform  the  duties  of  sheriffs  and  other 
peace  oflBcers,  ****  and  by  causing  such  imported  persons,  so 
feloniously  assuming  to  act  as  peace  oflScers,  to  beat,  bruise,  and 
wound  persons  assembled  on  appellant's  said  premises;  that  many 
persons  were,  in  consequence,  greviously  wounded,  and  that  even 
death  had  been  thereby  caused;  that  appellant,  in  violation  of 
another  statute,  had  conspired  with  divers  persons,  to  appellee 
unknown,  to  commit  and  procure  the  commission  of  an  offense 
in  the  night-time,  to-wit,  prize  fighting,  upon  said  premises;  that 
appellant,  in  its  said  corporate  capacity,  had  caused,  created,  and 
was  then  maintaining  a  public  nuisance  on  its  said  premises,  in 
that  it  had  thereon  prepared  and  constnicted  buildings  and  other 
structures,  for  the  sole  purpose  of  procuring  men  to  fight  therein 
for  prizes,  giving  details  of  fights  that  had  already  taken  place, 
Ftating  also  the  riotous  proceedings  that  followed,  and  that  ap- 
pellant avows  its  purpose  to  continue  such  prize  fighting;  that 
appellant  fortified  and  strengthened  its  buildings,  so  as  the  bet- 
ter to  enable  it  to  carry  on  its  said  illegal  business,  as  well  as  to 
render  it  the  more  difficult  for  sheriffs  and  other  peace  officers 
to  enter  and  arrest  those  engaged  in  the  violation  of  the  laws, 
pursuant,  also,  to  the  purpose  and  design  of  the  appellant  to 
permanently  use  and  maintain  its  premises  for  the  sole  purpose 
of  conducting  prize  figlits  on  its  said  premises;  that,  under  claim 
of  corporate  right  and  privilege,  appellant  would,  if  not  enjoined, 
continue  its  usurpation  of  corporate  functions,  and  its  abuse  of 
its  corporate  franchises,  thereby  causing  tumults  and  riots,  so 
that  human  life  would  be  endangered,  and  the  local  officers  of 
the  county  be  unable  to  suppress  the  consequent  violence;  that 
the  incorporators,  as  well  as  all  those  thus  engaged  in  violation 
of  the  laws,  were  nonresidents  of  the  state  of  Indiana;  that  ap- 
pellant had  conspired  with  certain  persons  named,  and  with  oth- 
ers whose  names  '"*  were  unknown,  with  the  puq)ose,  in  the 
event  that  the  court  should  issue  such  restraining  order,  to  rcn- 
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der  the  same  nugatory,  by  having  the  prize  fights  conducted  by 
such  other  persons;  that  unless  a  receiver  should  also  be  ap- 
pointed, the  appellant  "would  falsely  and  fraudulently  assdgn  its 
rights  and  property  to  said  co-conspirators,  or  other  third  par- 
ties, so  that  prize  fighting  and  other  unlawful  acts  might  still 
be  conducted,  notwithstanding  such  order  of  the  court. 

The  prayer  was  for  a  dissolution  of  the  incorporation  as  hav- 
ing forfeited  its  franchises,  and  that  it  be  ousted  therefrom;  that 
an  injunction  be  issued,  and  that  a  receiver  be  appointed  to  take 
charge  of  the  property,  until  the  further  order  of  the  court.  The 
restraining  order  was  issued  by  the  judge  in  vacation,  and  was 
directed  especially  against  a  fight  advertised  for  the  fourth  day 
of  September,  being  two  days  after  the  issue  of  the  order;  and 
the  receiver  was  appointed  for  the  property  of  appellant  in  Lake 
county,  being  the  premises  in  question. 

The  appointment  of  the  receiver  is  assigned  as  error;  and  it 
it  contended  by  counsel  for  appellant  that  the  court  erred  both 
in  the  issuing  of  its  restraining  order,  and  also  in  the  appoint- 
ment of  the  receiver,  for  the  reason  that  equity  will  not  aid  in 
the  punishment  or  in  the  prevention  of  crime. 

"One  sufficient  reason,  among  the  many,"  say  counsel,  "for 
denying  the  jurisdiction  of  equity  in  this  class  of  cases  is,  that 
the  law  regards  the  crimes  charged  as  those  of  the  individual 
perpetrators,  and  not  of  the  corporation,  and  the  penal  laws  are 
adequate  to  redress  wrongs  against  society  by  punishing  the  of- 
fenders. Corporations,  as  such,  have  no  capacity  to  commit  the 
kind  of  crimes  charged  in  the  information." 

In  answer  to  this  may  be  given  what  a  great  English  "^^^ 
judge,  yice-Chancellor  Shadwell,  said,  when  a,ppealed  to  for  a 
receiver  in  a  case  where  a  corporation  had  violated  an  injunc- 
tion: "The  directors  of  the  company,  their  agents  and  servants, 
cannot,  on  this  motion,  be  committed  to  prison;  but  what  can 
be  done  shall  by  me  be  done  to  repress  this  daring  invasion  of 
public  and  private  rights — an  invasion  maintained,  moreover,  in 
open  defiance  of  all  law,  authority,  and  order.  Let  a  sequestra- 
tion issue":  Attorney  General  v.  Great  Northern  Ey.  Co.,  4  De 
Gex  &  S.  75,  as  cited  in  2  Eedfield  on  Railways,  6th  ed.,  419. 

In  Judge  Eedfield's  work  on  Railways,  volume  2,  page  364, 
the  author  says:  "Injunctions  in  courts  of  equity,  to  restrain  rail- 
ways from  exceeding  the  powers  of  their  charters,  or  committing 
irreparable  injury  to  other  persons,  natural  or  artificial,  have 
been  common  for  a  long  time  in  England  and  in  this  country." 
Extraordinary  emergencies  in  many  cases  call  for  extraordinary 
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remedies.  In  chapter  29  of  the  work  from  which  we  have 
quoted.  Judge  Eedfield,  both  in  the  text  and  in  the  notes,  give» 
numerous  instances  of  the  interposition  of  equity  to  prevent 
threatened  wrongs  on  the  part  of  corporations. 

The  rule  to  be  observed  in  such  cases  is  quoted  at  page  3G6 
from  Lord  Chancellor  Cottenham:  "That  it  is  the  duty  of  the 
courts  of  equity  (and  the  same  is  true  of  all  courts  and  of  all  in- 
stitutions) to  'adapt  its  practice  and  course  of  proceeding,  as  far 
as  possible,  to  the  existing  state  of  society,  and  to  apply  its  jur- 
isdiction to  all  those  new  cases  which,  from  the  progress  daily 
making  in  the  affairs  of  men,  must  continually  arise,  and  not, 
from  too  strict  an  adherence  to  forms  and  rules  established  under 
very  different  circumstances,  decline  to  administer  justice,  and 
to  enforce  rights  for  which  there  is  no  other  remedy.* "  This 
rule,  the  author  concludes,  is  certainly  *®^  worthy  of  one  of  the 
ablest,  wisest,  and  best  judges  that  ever  administered  the  chan- 
cery law  of  England  or  America. 

In  the  well  considered  case  of  Attorney  General  r.  Chicago  etc. 
By.  Co.,  35  Wis.  425,  by  Chief  Justice  Ryan,  that  eminent  jurist 
quotes  with  approval  from  Brice's  Ultra  Vires,  on  page  626,  as 
follows: 

'TTnder  many  circumstances,  the  court  of  chancery  has,  on 
public  grounds,  jurisdiction  to  prevent  corporations  acting  in  va- 
rious ways,  or  contrary  to  the  intent  for  which  they  have  been 
created.  The  public,  however,  must  be  represented  in  all  appli- 
cations relating  to  such  matters,  and  this  is  done  by  the  interven- 
tion of  the  attorney  general.  No  single  person,  whether  a  mem- 
ber of  the  corporation  ....  or  not,  is  able  on  his  own  account, 
and  of  his  own  motion,  to  call  upon  the  court  to  interfere  for  his 
special  protection.  The  wrong  he  complains  of  is  not  confined 
to  himself;  no  right  or  privilege  peculiar  to  himself  is  violated; 
the  wrongs  inflicted  and  the  rights  invaded  affect  the  public, 
and  the  public,  consequently,  must  be  a  party  to  the  proceedings. 
The  occasions  upon  which  the  court  will  exercise  jurisdiction  to 
restrain  the  doing  of  acts  of  this  kind,  seem  to  fall  into  the  three 
following  heads:  .  .  .  .  *1.  When  a  corporation  is  abusing  pow- 
ers given  for  public  purposes;  2.  Or  is  committing  a  broach  of 
trust;  3.  Or  is  acting  adversely  to  public  policy.**' 

Under  the  third  head,  "When  any  corporation  is  doing  acta 
detrimental  to  the  public  welfare,  or  hostile  to  public  policy,*' 
the  author  quotes  from  Attorney  General  v.  Great  Northern  Ry. 
Co.,  4  De  Gex  &  S.  75,  where  Kindersloy,  V.  C,  said:  "When- 
ever the  interests  of  the  public  are  damnified  by  a  company,  es- 
tablished for  any  particular  purpose  by  an  act  of  parliament,  act- 
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ing  illegally  and  in  con'traTention  of  the  powers  conferred  upon 
it,  I  conceive  ^**^  it  is  the  function  of  the  attorney  general  to 
protect  the  interests  of  the  public  by  an  information;  and  that,, 
when  in  the  case  of  an  injury  to  private  interests,  it  would  be 
competent  for  an  individual  to  apply  for  an  injunction  to  re- 
strain a  company  from  using  its  powers  for  purposes  not  war- 
ranted by  the  act  creating  it,  it  is  competent  for  the  attorney 
general,  in  cases  of  injury  to  public  interests  from  such  a  cause,^ 
to  file  an  information  for  an  injunction/* 

In  the  same  case,  the  learned  chief  justice,  in  criticising  Bige- 
low  V.  Hartford  Bridge  Co.,  14  Conn.  565,  36  Am.  Dec.  502,. 
says:  "The  court  holds  the  jurisdiction  in  cases  of  private  nui- 
sance, and  of  public  nuisance  inflicting  particular  injury,  at  the 
suit  of  an  individual,  and  questions  it  at  the  suit  of  the  state. 
It  is  not  easy  to  comprehend  why  the  remedy  should  avail  against 
the  less  evil,  and  not  against  the  greater;  why  equity  should  in- 
terpose to  restrain  what  affects  one  person  only,  and  refuse  its 
protection  against  what  affects  all  persons;  in  the  case  of  a  public 
nuisance,  restrain  it  at  the  suit  of  one  whom  it  especially  ag- 
grieves, and  refuse  to  do  so  for  the  public  whom  it  equally  ag- 
grieves." 

Counsel  for  appellant  say  that  "an  act  is  frequently  of  such  a 
character  as  to  involve  not  only  a  breach  of  criminal  law,  but 
also  a  transgression  of  civil  duty,  and  in  such  cases  redress  may 
be  had  not  only  by  the  state  in  the  form  of  a  criminal  prosecu- 
tion, but  the  one  who  suffers  a  civil  injury  may  have  his  action 
for  damages.  For  instance,  if  one  steal  a  horse,  he  is  subject  to- 
prosecution  under  the  criminal  laws  of  the  state,  and  at  the  same 
time,  notwithstanding  that  liability,  the  individual  who  suffers 
the  loss  has  a  right  to  prosecute  an  action  against  the  offender 
for  damages;  and,  in  connection  with  such  action,  conditions 
may  be  such  that  the  court  would  enjoin  the  defendant  from  dis- 
posing of  his  property  ^®'  until  judgment  could  be  obtained, 
and  even  go  further  and  appoint  a  receiver  for  the  purpose  of 
preserving  the  property  in  order  that  the  judgment  might  be 
satisfied.  But  no  one  will  contend  that  the  state  could  enjoin 
the  offender  from  stealing  other  horses." 

Counsel  admit  very  much  here.  It  is  not,  however,  the  steal- 
ing of  other  horses  that  is  in  question.  It  is  quite  enough  to 
attend  to  the  horse  and  to  th^e  crime  under  consideration.  The 
court  might  certainly  enjoin  the  using  of  the  horse  for  such  pur- 
pose as  might  affect  the  rights  of  the  complaining  party;  as  for 
instance,  might  enjoin  the  sale  or  transfer  of  the  property  to- 
others.    So  here,  while  it  is  perhaps  true  that  the  commission 
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of  crime,  strictly  speakiiig,  cannot  be  enjoined,  yet  the  tranafer 
of  property  for  fraudulent  purposes,  or  to  erade  the  processes  of 
the  court,  or  to  prevent  the  execution  of  its  decrees,  may  be  en- 
joined. If  this  corporation  might  transfer  its  rights,  franchises, 
and  property  to  another  company  or  to  individuals  during  the 
pendency  of  this  action,  and  so  continue  the  perpetration  of  the 
acts  complained  of  in  the  very  face  of  the  court,  it  would  be  but 
a  mockery  of  justice  to  have  instituted  the  action  in  the  first 
place.  This  is  a  proceeding  against  property,  as  well  as  against 
the  corporation.  The  property  itself  is  criminal,  and  can  be 
used  only  for  criminal  purposes.  If  there  be  any  virtue  in  the 
quo  warranto  proceeding,  it  must  result,  not  only  in  the  dissolu- 
tion of  the  corporation,  but  also  in  the  discontinuance  of  the  use 
of  its  property  for  the  evil  purposes  to  which  it  had  been  prosti- 
tuted. 

In  case  the  offender  were  an  individual  and  the  property  were 
personal,  there  could  be  no  question  tha.t  it  could  not  be  lawfully 
held  by  the  criminal.  Shall  it  be  said  that  what  the  state  may 
do  in  the  case  of  one  of  its  **^  citizens  it  is  powerless  to  do  in 
the  case  of  a  corporate  creature,  the  product  of  its  own  statutes? 

In  State  v.  Lewis,  134  Ind.  250,  this  court  upheld  a  statute 
making  it  a  misdemeanor  for  anyone  to  have  in  his  possession 
any  gill  net  or  seine,  except  as  permitted  by  the  statute;  and 
numerous  decisions  sustaining  like  statutes  were  cited. 

In  those  cases,  the  mere  possession  of  articles  otherwise  harm- 
less was  rendered  unlawful  for  the  reason  that  they  might  be 
used  in  the  commission  of  acts  made  criminal  by  the  statute. 
But  where  the  articles  found  in  possession  of  one  arrested  for 
crime  are  themselves  the  instruments  of  such  crime,  and  made 
only  to  be  used  in  violation  of  the  law,  it  has  always  been  held 
that  the  criminal  could  not  lawfully  own  or  possess  them.  The 
right  to  seize  and  hold  such  instruments  of  crime  is  no  more 
doubtful  than  the  right  to  arrest  the  criminal  himself.  Accord- 
ingly, the  gambler's  outfit,  the  burglar's  tools,  the  counterfeiter's 
dies,  are  seized  wherever  and  whenever  found.  There  can  be 
no  lawful  possession  or  use  of  such  things  by  anyone  save  the 
officers  of  the  law. 

Shall  the  courts  be  helpless  in  like  cases  where  the  criminal 
h  a  corporation  and  where  the  property  used  as  the  instrument 
of  crime  is  real  and  not  personal? 

In  Smith  v.  McDowell,  148  111.  61,  which  was  a  case  where  it 
vas  sought  to  vacate  a  part  of  a  public  street  for  the  benefit  of  a 
private  person,  the  court  held  that  such  attempted  vacation  and 
OM  of  the  street  would  constitute  a  public  nuisance,  and  that  the 
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public  was  entitled  to  the  speediest  and  most  effective  remedy 
to  prevent  the  threatened  invasion  of  its  rights, and  therefore  that 
Eiich  nuisance  might  be  forbidden  by  injunction  at  the  suit  of 
the  proper  officer:  Citing  Wood  *^''  on  Nuisances,  sees.  777, 
786;  Dillon  on  Municipal  Corporations,  520;  3  Pomeroy's  Equity 
Jurisprudence,  1359,  and  other  authorities. 

Even  where  a  private  citizen  brings  an  action  to  prevent  a  pub- 
lic wrong,  from  which  he  would  suffer  an  injury  peculiar  to  him- 
self, and  not  sustained  by  the  public  in  general,  an  injunction 
may  be  awarded  to  prevent  the  commission  of  the  threatened 
crime;  and  the  objection  will  not  be  heard  that  the  equity  pow- 
ers of  the  court  cannot  be  employed  to  aid  in  enforcing  the 
criminal  laws  of  the  state  by  thus  preventing  crime  about  to  be 
committed:  People's  Gas  Co.  v.  Tyner,  131  Ind.  277;  31  Am. 
St.  Eep.  4r33.  "No  authority,"  said  the  court  in  that  case,  "has 
been  cited,  and  we  know  of  none,  supporting  the  position  of  ap- 
pellants that  the  appellee  is  not  entitled  to  an  injunction  because 
the  accumulation  of  nitro-glycerine  within  the  corporate  Limits 
of  a  town  OT  city  is  a  crime." 

But  counsel  say  that  in  these  cases  equity  was  interposed  for 
the  protection  of  property  rights,  and  not  for  the  prevention  of 
crime.  It  may  be  remarked  that  property  rights  are  in  question 
in  the  case  before  us  also.  Notwithstanding  the  criminal  use 
to  which  the  property  of  appellant  has  heretofore  been  put,  it 
should  nevertheless  be  preserved  for  such  final  and  just  disposi- 
tion as  may  be  decreed  by  the  court.  Moreover,  since  the  inr- 
corporators  are  all  nonresidents,  and  since  they  own  no  property 
but  this  in  the  state,  the  state  is  inteirested  in  its  preservation, 
at  least  to  the  extent  of  the  expenses  of  this  suit. 

Besides,  though  generally  true,  it  is  not  absolutely  so,  that 
an  injunction  can  only  issue  to  preserve  mere  property  rights. 
"There  are  many  adjudged  cases,"  as  said  in  Littleton  v.  Fritz, 
65  Iowa,  488,  54  Am.  Eep.  19,  "which  expressly  hold  that  the 
fact  that  a  nuisance  is  a  crime,  and  punishable  as  such,  does  not 
deprive  equity  of  its  jurisdiction  to  restrain  and  abate  it  by  in- 
junction": ****  See,  also,  Tiedeman  on  Equity,  sees.  483,  484, 
681;  3  N.  W.  Law  Rev.  219. 

In  State  v.  Saunders,  66  N.  H.  39,  the  supreme  court  of  New 
ITampshire,  in  a  very  elaborate  and  well  considered  case,  decided 
that  "an  injunction  against  the  unlawful  use  of  buildings  as  a 
nuisance  is  not  beyond  the  jurisdiction  of  eqnity  on  the  ground 
that  it  is  in  the  nature  of  a  punishment  of  a  criminal  offense." 
It  will  be  observed  that  this  decision  is   exactly  in   point,  tho 
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court  below  having  issued  its  injunction  against  the  unlawful  uae 
of  appellant's  buildings.  In  both  cases  the  state  sued  by  its 
proper  officer,  and  property  rights  are  no  more  in  question  in 
one  case  than  in  the  other. 

In  State  v.  Crawford,  28  Kan.  726,  42  Am.  Rep.  182,  the 
court  said:  "While  it  is  unquestionably  true  that  the  keeping  of 
the  saloon  in  question  is  a  criminal  offense,  and  its  operation  in- 
volves the  commission  of  many  criminal  offenses,  yet  wo  cannot 
think  tliat  these  facts  can  possibly  take  away  any  of  the  jurisdic- 
tion which  courts  of  equity  might  otherwise  exercise." 

In  Littleton  r.  Fritz,  65  Iowa,  488,  54  Am.  Rep.  19,  it  was 
said:  "One  maintaining  a  nuisance  may  not  only  be  punished  in 
a  criminal  proceeding,  but  a  civil  action  at  law  ....  and  an 
action  in  equity  to  restrain  the    nuisance    may  be    prosecuted 

against  him The  defendant,  in  order  to  succeed  in  the 

defense  that  the  proceeding  by  injunction  is  an  attempt  to  en- 
force a  criminal  law  by  civil  process,  demands,  in  effect,  that  the 
courts  must  establish  the  principle  that,  because  the  nuisance 
complained  of  is  a  crime,  it  is  entitled  to  favor  and  protection 
in  a  court  of  equity." 

The  main  contention  of  appellant  is  thus  well  answered  by 
the  supreme  court  of  Iowa.  There  could  be  no  doubt  that  un- 
der section  1145  of  the  Revised  Statutes  of  1894  (Rev.  Stats. 
1881,8ec.ll31)an  information  might  be  filed  against  corporations 
*®*  such  as  this,  where  they  "do  or  omit  acts  which  amount  to 
a  surrender  or  a  forfeiture  of  their  rights  and  privileges  as  a 
corporation,  or  where  they  exercise  powers  not  conferred  by 
law."  Nor  could  there  be  any  doubt  that  under  section  1236  of 
the  Revised  Statutes  of  1894  (Rev.  Stats.  1881,  sec.  1222),  a 
receiver  might  be  appointed  when  the  corporation  "has  forfeited 
its  corporate  rights,"  or  when,  "in  the  discretion  of  the  court,  or 
the  judge  thereof,  in  vacation,  it  may  be  necessary  to  secure  am- 
ple justice  to  the  parties." 

As  soon,  however,  as  it  appears  that  the  acts  shown  in  the  in- 
formation are  criminal,  the  conclusion  is  at  once  reached  that 
the  criminality  of  the  transaction  throws  a  shield  over  the  cul- 
prit, 80  that  e<]iiity  may  not  reach  it  As  in  the  case  of  other 
criminals,  justice  and  equity  are  the  very  last  things  it  seeks  for. 

Counsel  for  appellee  well  observe  in  this  connection  that:  *^t 
•would  be  monstrous  to  adjudge  that  because  acts  constituting 
the  abuse  of  corporate  privileges  are  crimes,  therefore  the  cor- 
poration may  persifft  in  doing  them.  This  would  be  to  cnfMuraee 
corporations  to  perpetrate  the  gravest  abuses,  since,  under  puch 
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a  rule,  the  graver  tlie  abuse,  the  less  the  power  of  the  civil  branch 
■of  our  law.  It  comes  with  an  ill  grace  from  a  corporation  to 
aver  that  because  the  abuse  of  its  corporate  privileges  consists  in 
committing  crime,  civil  remedies  are  unavailing.  It  would  out- 
rage common  sense  unspeakably  to  give  ear  to  a  corporation  de- 
fending itself  against  a  civil  proceeding,  by  asserting  its  own 
infamy,  and  insisting  that  redress  can  only  be  had  under  the 
laws  punishing  crimes." 

A  like  conclusion  was  reached  in  Massachusetts,  in  the  case 
of  Carleton  v.  Rugg,  149  Mass.  550,  14  Am.  St.  Eep.  446,  the 
language  of  the  court  being:  "The  fact  that  keeping  a  nuisance 
is  a  crime  does  not  deprive  a  court  of  ^^^  equity  of  the  power 
to  abate  the  nuisance":  See,  also,  Morawetz  on  Private  Corpora- 
tions, sec.  1043. 

As  to  whether  the  premises  of  appellant  constitute  a  public 
nuisance,  we  may  very  fittingly  borrow  the  following  definition 
from  State  v.  Crawford,  28  Kan.  726,  42  Am.  Eep.  182,  that: 
*'Every  place  where  a  public  statute  is  openly,  publicly,  repeat- 
edly, continuously,  persistently,  and  intentionally  violated  is  a 
public  nuisance."  The  definition  fits  this  prize  fighting  estab- 
lishment most  perfectly;  and,  under  the  foregoing  authorities, 
we  haye  no  doubt  that  equity  may  interpose  to  restrain  its  fur- 
ther operation,  even  though  the  acts  charged  in  the  informa- 
tion are  criminal. 

And  if  equity  may  so  interpose,  certainly  it  may  make  its  in- 
terposition effective.  As  shown  by  the  information,  the  in- 
junction, if  issued,  would  not  of  itself  have  been  sufficient  to. 
restrain  the  nuisance  without  the  aid  of  the  receivership.  But 
equitable  remedies  must  be  complete.  The  arm  of  equity  is  not 
shortened,  but  will  reach  out  to  secure  full  right  in  the  premises. 
The  receivership  being,  therefore,  necessary,  in  order  to  secure 
the  full  effect  of  the  injunction,  equity  will  not  refrain  from  the 
appointment  of  a  receiver  for  such  pnrpose.  The  receivership 
in  this  case  is  not  necessarily  for  the  sequestration  and  sale  of 
the  property,  but  only  to  take  charge  of  the  same,  until  the  fur- 
ther order  of  the  court  in  aid  of  the  injunction. 

The  circumstance  set  forth  in  the  information,  that  appel- 
lant pretends  to  have  conducted  its  nefarious  business  nnder  pro- 
visions of  the  voluntary  association  statutes  of  the  state,  scarcely 
merits  consideration.  The  constitution  puts  its  special  bans  on 
lotteries,  duels,  and  all  infamous  crimes;  while,  at  the  same  time, 
it  provides  for  the  moral  and  intellectual  improvement  of  the 
people.     A  statute  which  should  attempt  to  authorize  prize  fight- 
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ing  would,  most  certainly,  be  opposed  to  the  ***  spirit  of  the 
constitution;  and,  indeed,  to  that  of  the  law  itself,  long  eince  de- 
fined to  be  "a  rule  of  civil  conduct,  prescribed  by  the  supreme 
power  of  a  state,  commanding  what  is  right,  and  prohibiting 
what  is  wrong.'*-  The  legislature  had  no  intention  to  enact  any 
such  statute. 

For  the  reason,  therefore,  that  the  information  shows  the 
premises  of  appellant  to  be  a  public  nuisance,  and  also  for  the 
reason  that  it  is  likewise  shown  that  appellant  has  misused  and 
abused  its  corporate  franchises  and  privileges,  the  court  did  not 
err  in  issuing  the  restraining  order,  and  in  appointing  a  receiver, 
the  appointment  of  a  receiver  being  necessary  to  render  the  re- 
straining order  efiPective. 

The  judgment  is  affirmed. 

From  the  opinion  of  the  majority  Judge  Hackney  dissented,  tay- 
Ing:  "While  It  would  be  a  pleasm-e  to  me  to  concur  In  any  opin- 
ion that  had  for  Its  purpose  to  stay  the  commission  of  the  numerous 
offenses  against  the  criminal  and  civil  laws  of  the  state  charged  In 
the  complaint  against  the  appellant,  I  regret  that  I  cannot  concur  la 
tho  c-oncluBlon  that  the  equitable  remedy  of  a  receivership  can  be  In- 
voked for  that  purpose.  I  do  not  question  the  conclusion  that  the 
writ  of  injunction  was  properly  Issued;  that  question,  however.  Is  not 
before  us,  but,  If  a  proper  remedy.  It  was  certainly  eflfectual  to  stay 
the  employment  of  the  state's  corporate  franchises  in  the  commis- 
sion of  crime.  If  tlie  scope  of  the  writ  were  too  narrow  to  reach 
those  who  might  operate  In  spite  of  Its  terras,  a  wider  scope  could 
be  given  H,  If  power  existed  at  all  to  Issue  the  writ  It  Is  certainly 
enough  to  say  that  equity  will  go  so  far  as  to  hold  the  criminal  wMle 
the  law  punishes  him.  My  doubts  have  arisen  as  to  tiie  propoaition 
that  a  receiver  may  be  appointed,  a  remedy  only  granted  by  equity 
in  clear  cases  where  the  riprhts  and  Interests  of  the  parties  must  suf- 
fer by  its  denial.  The  ofllce  of  a  receiver,  so  far  as  my  knowledge 
and  observation  have  gone,  has  always  been  to  preserve  the  prop- 
erty to  be  received,  held,  or  disposed  of,  for  the  benefit  of  an  owner, 
creditor,  lienor,  lessee,  or  other  person  interested,  and  not  simply  to 
restrain  the  orwner  from  transferring  It  or  using  It;  such  holding  of 
the  property  Is  but  another  method  of  enjoining.  The  theory  of  the 
api>4>llee  is,  when  reduced  to  Its  logical  results,  that  eq-.ilty,  by  its 
remedy  of  receivership  will  confiscate  property  u«ed  for  criminal  pur- 
poses. Indeed,  many  of  the  citations  of  counsel  and  of  the  majority 
opinion  are  to  the  effect  that  such  takiiij;  is  as  in  cases  of  confisoation 
of  the  Implements  of  crime.  I  think  it  may  be  eafejy  aaid  that  no 
case  can  be  found  where  confl«callon  was  under  equitable  authority, 
but  In  every  instance  It  haa  l)een  authorized  by  Rtatute. 

"Not  do  I  believe  that  the  Revised  Statutes  of  1894,  section  1230.  en- 
large the  powers  of  equity  in  this  reiipect.  The  Implication  muat 
•ccorapsny  this  statutory  provision  that  the  receiver  Is  necessary  to 
preserve  the  property  for  some  person  having  an  interest  In  It,     I 
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caTniol  resist  fhe  conclusion  that  the  true  office  of  a  receiver  does  not 
Include  the  mere  holding  of  property  to  stay  the  commission  of 
crime." 


EQtriTY  JURISDICmOT?— NEW  CONDITIONS.— Courts  of  equity 
will  apply  their  Jurisdiction  to  new  questions  as  they  arise,  while 
keeping  within  the  rules  and  principles  on  which  their  remedial  jur- 
isdiction is  founded:  Dougherty  v.  Creary,  30  Cal.  290;  89  Am.  Dec. 
116.  The  mere  novelty  of  a  question  does  not  justify  an  inference 
of  want  of  Jurisdiction  in  a  court  of  equity:  Lining  v.  Geddes,  1  Mc- 
Cord  Ch.  304;  16  Am.  Dec.  606;  Piper  v.  Hoard,  107  N.  Y.  73;  1  Am. 
St.  Rep.  789. 

EQUITY.— ENJOINING  CRIMES  AND  CRIMINAL  PROSE- 
CUTIONS Is  the  subject  of  the  extended  note  to  Creigh ton  v.  Dah- 
mer,  35  Am.  St.  Rep,  670-681. 

EQUITY  WILL  INTERFERE  WHERE  A  CORPORATION  ex- 
ceeds, abuses,  or  misapplies  its  powers:  Scudder  v.  Trenton  etc. 
Falls  Co.,  1  N.  J.  Eq.  694;  23  Am.  Dec.  756.  A  court  of  equity  will 
restrain  corporations  from  grossly  abusing  their  powers  to  the  in- 
jury of  individuals:  Mayor  v.  Groshon,  30  Md.  436;  96  Am.  Dec.  591, 
and  note.  Corporations  will  be  restrained  by  injunction  from  pro- 
ceeding without  authority  to  the  injury  of  others:  Western  Maryland 
R.  E.  T.  Owings,  15  Md.  199;  74  Am.  Dec.  563,  and  note. 


EoBixsoN  V.  Dickey. 

[143  INDIANA,  205.] 

APPET^LATE  PROCEDURE— HARMLESS  ERROR.— If  a  case 
Is  tried  and  determined  upon  one  paragraph  or  count  of  a  complaint, 
a  judgment  will  not  be  reversed  because  of  an  error  in  overruling  a 
demurrer  to  another  paragraph  or  count. 

A  COTENANT  OUT  OF  POSSESSION  OF  PERSONAL 
PROPERTY  has  no  remedy  at  law  against  his  cotenant  in  possession, 
unless  the  latter's  dealing  with  the  property  amounts  to  a  oonver- 
elon. 

EACH  COTENANT  IS  EQUALLY  ENTITLED  TO  THE  POS- 
SESSION OF  PERSONAL  PROPERTY,  and  if  the  possession  of  one 
excludes  the  other,  this  does  not  amount  to  a  conversion. 

PARTITION  OF  PERSONALTY.- Equity  has  exclusive  juris- 
diction of  suits  for  the  partition  of  personal  property,  although  the 
defendant  denies  the  complainant's  title. 

PARTITION  OF  PERSONALTY.— It  Is  not  necessary  that  a 
complaint  seeking  partition  of  personal  property  should  allege  that 
the  plaintiff  had  demanded  distribution  or  division  or  that  defendant 
is  insolvent. 

APPELLATE  PROCEDURE,— What  purports  to  be  a  bill  of 
exceptions  though  filed  with  the  clerk  cannot  be  considered  unless 
signed  by  the  judge. 

IN  A  SUIT  FOR  THE  PARTITION  OF  PERSONALTY  A 
RECEIVER  may  be  appointed  to  take  charge  of  It,  and  If  It  be  found 
Indivisible,  to  sell  It  and  divide  the  proceeds  among  the  persona  en- 
titled thereto. 

AH.  St.  IUep.,  Vol.  LU  —  27 
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A.  W.  Reynolds  and  A.  K.  Sills,  for  the  appellant 
Sellers  &  Uhl,  for  the  appellee. 

*•**  MONKS,  J.  This  was  a  suit  by  appellee  against  appel- 
lant for  partition  of  personal  property.  A  receiver  was  ap- 
pointed to  take  charge  of  the  property  on  application  of  appel- 
lee. The  complaint  was  in  three  paragraphs.  A  demnrror  was 
sustained  to  the  first  and  '**^  overruled  to  the  second  and  third 
paragraphs.  Appellant  filed  an  answer  in  general  denial.  There 
was  a  trial  by  the  court  and  finding  for  appellee,  and  that  said 
personal  property  was  indivisible,  and  over  a  motion  for  a  new 
trial  judgment  was  rendered  in  favor  of  appellee,  and  that  said 
personal  property  be  sold  by  the  receiver  and  the  proceeds  di- 
vided, etc. 

The  errors  assigned  call  in  question  the  action  of  the  court  in 
overruling  the  demurrer  to  the  second  and  third  paragraphs  of 
coimplaint  and  in  overruling  the  motion  for  a  new  trial.  It  is 
admitted  by  the  parties  that  the  case  was  tried,  and  finding 
made,  and  judgment  rendered,  on  the  second  paragraph  of  com- 
plaint. It  is  therefore  not  necessary  for  us  to  consider  the  sufii- 
eiency  of  the  third  paragraph  of  complaint,  for  the  reason  that, 
if  the  court  erred  in  overruling  the  demurrer  thereto,  such  ac- 
tion of  the  court  was  harmless. 

The  material  allegations  of  the  second  paragraph  of  complaint 
are  that  on  the  second  day  of  January,  1895,  the  plaintiff  and  de- 
fendant entered  into  an  agreement  for  the  purchase  and  sale 
by  them  of  the  following  described  real  estate  in  Jasper  county, 
in  the  state  of  Indiana,  to  wit,  the  south  half  and  the  west  half 
of  the  northwest  quarter  of  section  14,  and  the  north  three- 
fooirthfl  of  section  23,  all  in  township  31,  range  6,  and  in  such 
midertaking  it  was  mutually  agreed  and  promised  by  and  be- 
tween them  that  whatever  should  be  realized  on  the  sale  thereof 
by  them,  over  and  above  the  cost  of  said  land  and  the  expenses 
of  said  purchase  and  sale,  should  be  equally  divided  between 
them;  that  in  pursuance  of  said  agreement,  they  did  purchase 
said  lands  for  seven  thousand  and  forty  dollars,  and  did  imme- 
diately thereafter,  to  wit,  on  January  15,  1895,  make  sale  of  the 
same  and  receive  and  realize  therefor  over  and  above  the  said 
cost  thereof  and  the  expense  of  said  purchase  and  sale,  eight 
hundred  dollars  ^"t  in  money  and  a  stock  of  clothing,  gent's 
furnishing  goods,  and  hats  and  caps  of  the  value  of  ten  thousand 
•even  hundred  dollar?,  the  same  being  the  stock  of  merchandise. 

And  it  was  agreed  by  and  between  them  that  said  money  and 
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«tock  of  goods  should,  on  receipt  of  same  by  them,  be  divided; 
that  said  stock  of  merchandise  was  and  is  divisible  without  in- 
jury thereto,  and  each  moiety  thereof  was  adequate  to  stock  a 
retail  store,  for  which  purpose  plaintiff  desired  and  had  prepared 
to  use  his  half;  that  the  defendant  took  and  retained  possession 
of  all  thereof,  and  refused,  and  still  refuses,  to  divide  the  same, 
but  excluded  the  plaintiff  from  the  possession  and  use  of  his 
entire  share;  that  plaintiff  is  entitled  to  possession  thereof,  and 
to  have  said  stock  of  goods  divided;  that  defendant  wrongfully 
and  without  right  is  endeavoring  to  take  all  of  said  goods  out  of 
the  county  of  White  and  state  of  Indiana,  and  sell  and  otherwise 
dispose  of  the  same.  Prayer  for  a  division  of  said  stock  and  the 
appointment  of  a  receiver. 

It  is  earnestly  insisted  by  appellant  that  "this  paragraph  of 
complaint  is  insufficient,  for  the  reason  that  there  is  no  allegation 
that  appellee  requested  appellant  to  make  distribution  or  divi- 
sion; that  there  is  no  averment  that  appellee  was  insolvent;  and 
for  the  reason  that  one  joint  owner  of  personal  property  is  not 
liable  to  be  sued  by  the  other  for  taking  possession  thereof,  un- 
less his  dealing  with  the  same  is  such  as  amounts  to  a  conversion, 
and,  if  so,  appellee  has  an  adequate  remedy  at  law. 

The  paragraph  in  question  by  its  allegations  shows  that  ap- 
pellant and  appellee  were  cotenants  of  the  stock  of  merchandise 
in  controversy;  that  it  was  agreed  between  them  that  the  money 
and  stock  of  goods  should,  on  the  receipt  of  the  same  by  them, 
be  divided  between  them,  and  one-half  thereof  turned  over  to 
appellee  and  ***®  the  remainder  of  the  same  to  appellant;  that 
appellant  took  and  held  possession  of  all  of  said  merchandise, 
and  refused  to  divide  the  same,  or  deliver  to  the  appellee  his 
sh  are  thereof,  or  permit  him  to  take  the  same,  but  excluded  appel- 
lee from  the  possession  and  use  of  his  entire  share  of  said  stock 
of  goods,  and  denied  appellee's  right  and  title  to  any  of  said 
goods. 

We  think  this  paragraph  of  the  complaint  sufficient  to  with- 
stand the  demurrer.  A  cotenant  of  personal  property  out  of 
possession  has  no  remedy  at  law  against  the  tenant  in  possession, 
unless  his  dealing  with  the  same  has  been  such  as  to  amount  to 
a  conversion  of  the  property  by  him. 

Each  of  the  cotenants  is  equally  entitled  to  the  possession  of 
euch  property,  and  if  the  possession  of  one  excludes  the  other, 
this  does  not  amount  to  a  conversion.  There  is  no  liability  at 
law  unless  the  cotenant  has  been  guilty  of  an  actual  or  practical 
<K>nversio!i  or  an  actual  or  practical  destruction  of  the  common 
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property:  Mills  v.  Malott,  43  Ind.  248  (251);  Bowen  v.  Roach^ 
78  Ind.  361;  Schenck  v.  I^ng,  67  Ind.  579  (581,  682);  Lowman 
V.  Sheets,  124  Ind.  416  (425);  Dain  v.  Cowing,  22  Me.  347;  39 
Am.  Dec.  585;  Oviatt  v.  Sage,  7  Conn.  95;  Frans  v.  Yoimg,  24 
Iowa,  376;  Conover  v.  Earl,  26  Iowa,  167;  Russell  v.  Allen,  13 
N.  Y.  173;  Tripp  v.  Riley,  15  Barb.  333;  Wilson  v.  Reed,  3  Johns. 
175;  Nowlen  v.  Colt,  6 'Hill,  461;  41  Am.  Dec.  756;  Gilbert  v. 
Dickerson,  7  Wend.  449;  22  Am.  Dec.  592;  White  v.  Osborn, 
21  Wend.  72;  Hyde  v.  Stone,  9  Cow.  230;  18  Am.  Dec.  501,  and 
note  503;  Freeman  on  Partition,  sees.  287,  298,  426. 

It  is  well  settled  by  the  authorities  that  equity  has  exclusive 
jurisdiction  of  suits  for  the  partition  of  personal  property,  even 
though  the  defendant  denies  plaintiffs  title:  Godfrey  t.  White, 
60  Mich.  443;  1  Am.  St.  Rep.  537;  Marshall  ««»  v.  Crow,  29  Ala. 
278;  Smith  v.  Smith,  4  Rand.  95  (102);  Conover  v.  Earl,  26 
Iowa,  167;  Tinney  v.  Stebbins,  28  Barb.  290;  Tripp  v.  Riley, 
15  Barb.  333;  Fobes  v.  Shattuck,  22  Barb.  568;  Swain  r.  Knapp, 
32  Minn.  429  (431);  Crapster  v.  Griffith,  2  Bland,  5;  Low  r. 
Holmes,  17  N.  J.  Eq.  148;  Spaulding  ▼.  Warner,  59  Vt.  646; 
Irwin  V.  King,  6  Ired.  219;  Weeks  v.  Weeks,  5  Ired.  Eq.  Ill; 
47  Am.  Dec.  358;  Edwards  v.  Bennett,  10  Ired.  361;  Smith  v. 
Dunn,  27  Ala.  315;  Freeman  on  Pariation,  sec.  426;  17  Am.  & 
Eng.  Ency.  of  Law,  681;  5  Wait's  Actions  and  Defenses,  fee.  4^ 
p.  89;  6  Lawson's  Remedies  and  Practice,  sec.  2735. 

A  law-writer  of  eminent  ability,  speaking  of  the  question  under 
consideration,  said  that  "the  necessity  of  some  remedy  by  which 
partition  of  this  species  of  property  could  be  compelled  was  much 
greater  than  in  the  case  of  real  estate;  for  real  estate  was  suscep- 
tible of  a  common  possession  and  enjoyment,  and,  in  case  of  a 
total  exclusion  of  either  cotenant,  he  had  his  remedy  at  law  by 
an  action  of  ejectment.  The  entire  absence  of  any  remedy  at 
law  induced  courts  of  chancery  to  take  jirrisdiction  of  action* 
for  partition  of  personal  property.  At  what  time  or  under  wiiat 
circumstances  this  jurisdiction  was  first  assumed  we  are  unable 
to  state;  but  that  it  existed  and  was  exercised  by  the  court*  of 
chancery  both  in  England  and  in  the  United  States  is  undis- 
puted**: Freeman  on  Cotenancy  and  Partition,  sec.  426. 

In  Tinney  v.  Stebbins,  28  Barb.  290.  the  court  said:  "A 
court  of  equity  is  competent  to  give  relief  in  such  cases,  by  de- 
creeing a  partition  of  the  property,  or  a  sale  thereof  whe>re  parti- 
tion is  impracticable,  and  a  division  of  the  proceeds.  The  pow- 
ers of  a  court  "^^  of  equity  were  conferred,  and  exist,  to  meet 
just  such  cases,  where  no  adequate  remedy  exists  at  law.* 
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It  follows  that  the  court  did  not  err  in  overruling  the  demurrer 
to  the  second  paragraph  of  complaint. 

It  is  claimed  by  appellee  that  the  evidence  is  not  properly 
in  the  record,  for  the  reason  that  no  bill  of  exceptions  contain- 
ing the  same  was  ever  filed  in  the  court  below,  and  that  there- 
fore no  question  is  presented  by  the  motion  for  a  new  trial. 

It  is  settled  law  in  this  state,  under  section  641  of  the  Revised 
Statutes  of  1894  (Rev.  Stats.  1881,  sec.  629),  that  unless  a  bill  of 
exceptions  is  first  signed  by  the  judge  and  then  filed  with  the 
clerk,  it  does  not  become  a  part  of  the  record:  Ayres  v.  Arm- 
etrong,  142  Ind.  263,  and  cases  cited;  Drake  v.  State  (Ind.  Sup., 
Oct.  29, 1895),  41  N.  E.  Rep.  799,  and  cases  cited;  Board  etc.  v. 
Hemphill  (Ind.  App.,  ITov.  6,  1895),  41  N.  E.  Rep.  965;  Jami- 
son V.  State,  13  Ind.  App.  295. 

The  record  in  this  case  shows  that  "what  purports  to  be  a  Mil 
of  exceptions  was  filed  in  the  office  of  the  clerk  July  3,  1895,  but 
was  not  signed  by  the  judge  until  July  6,  1895.  When  it  was 
■filed  it  was  not  signed  by  the  judge,  and  was  not,  therefore,  a  bill 
of  exceptions,  and  did  not  thereby  become  a  part  of  the  record: 
Ayres  v.  Armstrong,  142  Ind.  263;  Dralce  v.  State,  41  K  E.  Rep. 
799;.Board  v.  Hemphill,  41  K  E.  Rep.  965;  Jamison  v.  State,  13 
Ind.  App.  295;  Guirl  v.  Gillett,  124  Ind.  501. 

It  is  clear,  therefore,  that  what  purports  to  b"e  a  bill  of  excep- 
tions is  not  a  part  of  the  record.  For  this  reason  no  question 
presented  by  the  motion  for  a  new  trial  can  be  considered,  as  the 
■same  depends  upon  the  evidence  for  its  determination. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

COTENANCY- RIGHT  OF  COTENANT  IN  POSSESSION  OP 
PERSONALTY.— One  of  several  owners  of  personal  property  in  ac- 
tual possossion  thereof  may  maintain  It  against  the  others;  his  pos- 
session Is  deemed  in  law  to  be  the  possession  of  all  the  owners,  and 
there  is  no  specific  remedy  by  which  he  can  be  compelled  to  deliver 
tho  possession  to  the  others:  Southworth  v.  Smith,  27  Oonn.  355;  71 
Am.  Dec.  72.  See,  also,  the  note  to  Young  v.  Adams,  58  Am.  Dec. 
€59. 

C0TENAN0Y-<;0NVERSTON.— The  doctrine  that  there  can  be  no 
conversion  betvs'een  cotenants  applies  to  things  which  In  their  na- 
ture are  so  f.ir  indivisible  tltat  the  share  of  one  cannot  be  distin- 
guished fiom  that  of  another:  Flquet  v.  Allison,  12  Mich.  328;  86  Am. 
Deo.  54,  and  note.  Trover,  as  a  general  rule,  will  not  lie  in  favor  of 
one  tenant  in  common  against  his  cotenant;  the  possession  of  one  Is 
In  law  the  possession  of  both:  Hall  v.  Page,  4  Ga.  428;  48  Am.  Dec. 
HZ^.  and  note;  Farr  v.  Smith,  9  Wend.  338;  24  Am.  Dec.  162;  Kilgore 
T.  Wood,  56  Me.  150;  96  Am.  Dec.  440,  and  note.  One  tenant  in  com- 
mon may  maintain  trover  for  his  interest  against  his  fellow  who 
disuses  the  common  property  by  appropriating  it  to  uses  for  which  it 
was  not  designed,  and  refuses  to  apply  It  to  the  purposes  for  which 
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It  ^as  held  by  both:  Agnew  t.  Johnson,  17  Pa.  St.  8T8;  55  Am.  Dec. 
565,  and  note;  to  the  same  effect,  see  Delaney  t.  Boot,  09  Mass.  546; 
yi  Am.  Dec.  52,  and  note. 

PARTITION  OF  PEIISONALTY— JURISDICTION  OF  EQUITY.— 
Courts  of  equity  have  exclusive  Jurisdiction  of  sulta  for  partition  of 
personal  property,  even  though  the  complainant's  title  Is  denied  by 
the  defendant:  Godfrey  v.  White,  60  Mich.  443;  1  Am.  St  Rep.  537, 
and  note. 


Stevens  v,  Reynolds. 

[113  Indiana.  467.] 

TENANTS  IN  COMMON,  WHO  ARE.— Persons  earning  undi- 
vided interests  In  real  property  are  tenants  In  common,  though  their 
titles  were  acquired  by  separate  conveyances  and  at  different  times. 

EACH  COTENANT  IS  BOUND  TO  PRDSERVD  THE  ES- 
TATE IN  GOOD  FAITH  for  the  equal  benefit  of  all.  Neither  can 
acquire  an  outstanding  title  and  thereby  otist  his  coteoants,  or  do 
any  act  to  Injuriously  affect  their  iuieresitj  iu  ilie  pri^eixy  Nsxieu  uie 
relation  between  them  Is  one  of  trust  and  confidence. 

A  COTENANT  BY  THE  PURCHASE  OF  AN  OUTSTAND- 
ING TITL/E  acquires  only  the  right  to  compel  contrlbirtlon  to  the  ex- 
pi'nses  thereof.  If  he  and  his  fellow  tenants  hold  joint  possession  or 
otherwise  occupy  relations  presumed  to  be  of  trust  and  confidence. 

A  COTENANT  WISHING  TO  SHARE  IN  THE  BENEFIT  OF 
AN  OUTSTANDING  TITLE  acquired  by  one  of  his  fellow  tenant* 
must,  within  a  reasonable  time,  elect  to  contribute  to  the  expense  of 
his  acquisition.  His  refusal  to  so  coutribute  may  be  either  express 
or  necessarily  Implied  from  his  conduct. 

OOTENANT'S  PURCHASE  OF  OUTSTANDING  TITLE.— 
WHAT  IS  A  REASONABLE  TIME  within  which  a  cotenant  must 
manifest  his  election  to  share  In  the  purchase  of  an  outstanding  tltl» 
by  his  fellow  tenant  must  be  determined  by  the  peculiar  circum- 
stances of  the  case.  Whatever  delay  has  taken  place  must  be  con- 
Klscent  with  perfect  fair  dealing  and  in  nowise  attributable  to  an  ef- 
fort to  seek  the  advantage,  while  shirking  the  respousJ  bill  ties,  of  tb* 
new  acquisition. 

JUDGMENT,  COLLATERAL  ATTACIC— DefecU  of  an  afflda- 
Tlt  "for  the  publication  of  a  summons,  or  its  falsity,  cannot  subject 
the  judgment  to  a  collateral  attack. 

A  JUDGMENT  IS  CONCLUSIVE  AS  AN  ESTOPPEL, 
THOUGH  IT  IS  SUBJECT  TO  BE  OPENED  on  an  appllcaUon  t» 
let  In  a  defense,  so  long  as  It  stands  unopened. 

0.  C.  Moore,  for  the  appellants. 

S.  C.  Stimson,  R.  B.  StimBon,  H.  A.  Condit,  and  A.  M.  Hig- 

ging,  for  the  appellee. 

•***  McCABE,  J.  The  appellee  sued  the  appellants  in  the  su- 
perior court  of  Vigo  county  for  partition  of,  and  to  quiet  title 
to,  certain  real  estate  in  the  complaint  described  ai  situate  in 
•aid  county,  consisting  of  an  eighty  acre  tract  of  land.     The 
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venue  was  changed  to  the  Clay  circuit  court.  The  superior  court 
sustained  a  demurrer  to  the  first,  and  overruJed  a  demurrer  to 
the  second,  paragraph  of  the  complaint.  And  the  circuit  court 
su9tained  a  demurrer  to  the  secand  paragraph  of  the  separate  an- 
swer of  appellant  Margaret  A.  Stevens.  A  special  finding  of  the 
facts  having  been  made  on  proper  request,  the  court  stated  its 
conclusions  of  la^v  thereon,  overruled  appellants'  motion  for  a 
new  trial,  and  rendered  judgment,  quieting  appellee's  title  in  and 
to  one  undivided  half  of  said  real  estate  after  the  court  had  de- 
faulted the  defendant  Crawford,  and  ordered  partition.  There 
was  no  error  in  sustaining  the  demurrer  to  the  second  paragraph 
of  the  separate  answer  of  appellant  Margaret  A.  Stevens,  because 
it  was  nothing  more  than  a  special  denial  of  certain  specific  facts 
stated  in  the  complaint,  without  which  the  plaintiff  could  not 
recover,  her  first  paragraph  of  answer  being  a  general  denial  of 
all  the  facts  stated  in  the  complaint.  There  was  no  need  of  two 
denials  of  the  same  facts. 

The  same  question  arises  on  the  exception  to  the  conclusions 
of  law  as  arose  on  the  demurrer  to  the  complaint.  Therefore,  we 
will  consider  only  the  conclusions  of  law  upon  the  facts  found. 

469  The  special  finding  and  conclusions  o^  law  are  as  follows: 

"On  August  26,  1876,  Sarah  McGrew  acquired  title  to  the 
southeast  quarter  of  the  northwest  quarter,  and  northeast  quar- 
ter of  the  southwest  quarter  of  section  17,  township  13  north, 
range  7  west,  in  Yigo  county,  Indiana.  On  February  25,  1880, 
said  lands  were  sold  as  the  property  of  Saxa-h  McGrew  to  Josiah 
Locke,  by  the  auditor  and  treasurer  of  said  county,  at  private 
sale,  for  $79.27,  as  the  taxes,  penalty,  and  costs  of  the  years  1876, 
1877,  1878,  and  1879,  all  previous  taxes  on  said  lands  having 
been  paid. 

"On  January  29,  1881,  in  pursuance  of  a  decree  of  the  cir- 
cuit court  of  said  county  of  Vigo  against  said  Sarah  McGrew,  the 
sheriff  of  said  county  executed  a  deed  conveying  said  lands  to 
James  M.  Parkes,  who  died  intestate  seised  of  the  same,  leaving 
"hie  wife,  Mary  J.  Parkes,  surviving  as  his  widow. 

"On  July  11,  1882,  tax  deeds  for  said  lands  were  executed  by 
the  auditor  of  said  county  to  Josiah  Locke,  in  pursuance  of  said 
tax  sale. 

"On  September  18,  1882,  the  circuit  court  of  Putnam  county, 
Indiana,  in  which  the  settlement  of  the  estate  of  said  James  M. 
Parkes  was  pending,  caused  its  commissioner,  on  the  petition  of 
the  administrator  of  said  estate,  to  execute  a  deed  for  the  undi- 
vided two-thirds  of  said  lands  to  the  plaintiff  James  M.  Reyn- 
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olds,  and  the  defendant  John  L.  Stevens,  to  procure  funds  to 
pay  the  debts  of  the  said  estate  which  was  insolvent;  and  on  the 
same  day  said  widow,  Mary  J.  Parkes,  executed  a  deed  conveying 
to  said  James  M.  Reynolds  and  John  L.  Stevena  the  other  undi- 
vided one-third  of  said  lands,  which  deedfi  were  duly  acknowl- 
edged and  recorded  in  the  office  of  the  recorder  of  said  county 
of  Vigo,  April  9,  1884,  by  which  conveyances  said  James  M. 
Reynolds  *'"*  and  John  L.  Stevens  became  each  the  owner  of  an 
undivided  half  of  said  lands  as  tenants  in  common. 

"On  ^larch  29,  1884,  said  John  L.  Stevens,  and  the  defendant 
Margaret  A.  Stevens,  his  wife,  conveyed  their  undivided  half  of 
said  lands  to  their  son  in  law  Frank  H.  Eaton,  by  warranty  deed, 
which  was  acknowledged  and  recorded  in  the  ofl&ce  of  said  re- 
corder, April  9,  1884. 

"On  April  21,  1884,  «aid  Eaton  and  his  wife,  by  their  warranty 
deed,  conveyed  said  undivided  half  of  said  lands  to  said  ^farga- 
ret  A.  Stevens,  which  deed  was  acknowledged  and  recorded  in 
the  office  of  said  recorder,  December  10,  1885,  by  which  deed  the 
said  Margaret  A.  Stevens  became  the  owner  of  an  undivided  half 
interest  in  said  lands  as  a  tenant  in  common  with  said  James  M. 
Reynolds. 

"On  July  3,  1884,  said  Josiah  Locke  filed  his  complaint  in  the 
superior  court  of  said  county  of  Vigo,  to  quiet  his  title  by  virtue 
of  said  tax  deed,  making  parties  defendant  thereto  said  James 
M.  Reynolds,  John  L.  Stevens,  Frank  H.  Eaton,  and  others,  not 
including  said  Margaret  A.  Stevens. 

"On  March  2,  1885,  said  Locke  and  his  wife  conveyed  said 
lands  by  quitclaim  deed  to  Stoughton  J.  Fletcher  and  Francis 
M.  Churchman,  which  deed  was  acknowledged  and  recorded  in 
the  office  of  said  recorder  April  11,  1885. 

"On  June  4,  1885,  on  suggestion  of  the  death  of  said  Josiah 
Locke,  said  Fletcher  and  Churchman  were  substituted  as  plain- 
tiffs in  said  action;  and  the  defendants,  not  having  appeared, 
were  defaulted,  and  thereupon  a  judgment  was  rendered  against 
them  quieting  the  title  of  said  Fletcher  and  Churchman.  The 
said  James  M.  Reynolds,  John  L.  St-evens,  and  Frank  IT.  Eaton 
•were  notified  of  the  pendency  of  said  action  to  quiet  title,  as  *'^* 
nonresident  defendants,  by  publication,  and  not  otherwise,  and 
said  James  M.  Reynolds  had  no  actual  knoAvledge  or  notice  of 
such  proceedings  until  after  the  rendition  of  said  judgment,  nor 
until  in  the  spring  of  1891.  Notice  by  publication  was  ordered 
on  motion  and  affidavit  thnt  after  diligent  inquiry  the  residence 
of  said  defendants  was  unknown,  but  without  any  proof  on  non- 
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residence.  At  the  time  of  said  proceedings,  said  James  M.  Reyn- 
olds resided  in  Tippecanoe  county,  Indiana,  John  L.  Stevens  re- 
sided in  Putnam  county,  Indiana,  and  Frank  H.  Eaton  resided  in 
Clay  oounty,  Indiana,  and  their  respective  places  of  residence 
were  shown  in  their  title  deeds  then  on  record  as  aforesaid.  Said 
Reynolds  has  ever  since  continued  to  reside  in  said  Tippecanoe 
county,  in  the  city  of  Lafayette;  said  John  L.  Stevens  and  Mar- 
garet A.  Stevens  removed  to  Terre  Haute  in  Vigo  county,  in 
December,  1884,  and  resided  there  three  years. 

"At  the  time  James  M.  Reynolds  and  John  L.  Stevens  ac- 
quired title  to  said  lands  as  aforesaid,  September  18,  1883,  John 
R.  BroTvn  was  in  possession  of  the  same  as  the  tenant  of  said 
James  M.  Parkes  for  a  cash  reoital  of  $75  a  year,  which  had  been 
paid  for  the  year  1883.  Said  Brown  attorned  to  said  Reynolds  and 
Stevens  and  agreed  to  pay  $75  rent  for  the  year  1883,  and  $100  a 
year  thereafter.  Said  Reynolds  thereupon  left  the  management  of 
said  common  property  to  said  ootenant  John  L.  Stevens,  who  was 
also  in  custody  of  their  title  deeds,  and  said  Reynolds,  knowing 
nothing  of  said  tax  encumbrance,  and  relying  upon  his  cotenant 
to  collect  and  apply  the  rents  for  their  mutual  interest,  learned 
nothing  of  said  proceedings  to  quiet  title,  nor  of  said  conveyance 
to  Frank  H.  Eaton  and  Margaret  A.  Stevens,  nor  of  the  facts 
hereinafter  stated  until  1891. 

^"^^  *T[n  November,  1886,  said  Margaret  A.  Stevens,  without 
the  knowledge  of  said  James  M.  Reynolds,  for  the  purpose  of 
securing  to  herself  the  title  to  the  entire  interest  in  said  lands, 
and  designing  thereby  to  oust  her  said  cotenant,  by  John  E. 
Stevens,  her  son  and  agent,  entered  into  negotiations  with  said 
Fletcher  and  Churchman  for  the  redemption  of  said  lands  from 
the  encumbrance  of  said  tax  sales,  tax  deeds,  and  decree  quieting 
title;  said  agent  falsely  represented  himself  as  the  agent  of  said 
James  M.  Reynolds  and  other  defendants  in  said  proceeding  to 
quiet  title,  and  induced  said  Fletcher  and  Churchman  to  con- 
sent to  such  redemption  in  co'nsideration  of  the  payment  of  $304, 
the  estimated  sum  of  the  taxes,  int-erest,  penalty,  and  costs  then 
accrued  upon  said  tax  sales,  and  including  nothing  additional 
thereto  except  taxes  paid  on  said  land  by  said  Fletcher  and 
Churchman  subsequent  to  said  decree.  Said  lands  were  at  the 
time  worth  $5,000,  and  were  held  by  said  Fletcher  and  Church- 
man at  $8,000;  but  they  were  induced  to  permit  such  redemp- 
tion, upon  the  representation  that  the  notice  to  said  defendants 
was  insufficient,  that  the  affidavit  upon  wMch  the  court  ordered 
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publicadon  was  false  in  that  diligent  inquiry  was  not  made  to 
learn  their  place  of  residence. 

"Upon  said  consideration  and  inducement,  said  Fletcher  and 
Churchman,  on  March  3,  1887,  by  the  direction  of  said  John 
E.  Stevens,  executed  their  release  and  quitclaim  for  the  whole 
of  said  lands  to  said  Margaret  A.  Stevens,  which  deed  was  re- 
corded in  the  olHce  of  said  recorder,  March  8,  1887,  since  -which 
date  the  said  Margaret  A.  Stevens  has  claimed  the  exclusive  own- 
ership of  said  lands. 

"On  July  14,  1890,  said  Margaret  A.  Stevens  and  said  John 
L.  Stevens,  her  husband,  executed  their  nwrtgage  upon  the  en- 
tirety of  said  lands  to  the  defendant  ^'^^  Charles  M.  Crawford 
to  secure  the  pa}-raent  of  three  promissory  notes  for  $933.33  each, 
executed  by  said  Margaret  A.  Stevens,  Decsember  16,  1887,  to 
Benjamin  B.  Briggs,  payable  in  one,  two,  and  three  years  after 
date,  in  consideration  of  which  mortgage  the  pajonent  of  said 
notes  was  extended  to  one,  two,  and  three  years  from  June  16, 
1890. 

"Said  John  L.  Stevens  collected  all  the  rents  of  said  lands  up 
to  May  21,  1884,  and  appropriated  the  same  to  his  own  use.  On 
May  21,  1884,  when  his  undivided  half  interest  waa  conveyed 
to  said  Margaret,  and  John  L.  Stevens  collected  rents  of  said 
John  R.  Brown  previous  to  the  commencBment  of  this  action,  the 

sum  of  $265  in  cash  and  the  sum  of  $ •  in  labor,  in  mining 

coal,  88  hereinafter  stated,  and  $ in  labor,  in  improring 

eaid  land,  and  Margaret  A.  Stevens  collected  rents  of  said 
Brown  to  the  amount  of  $25.  In  March,  1889,  eaid  John 
R.  Brown  ceased  to  occupy  said  lands,  and  during  the  remainder 
of  said  year  the  land  was  not  rented.  During  the  year  1890,  a 
portion  of  said  lan-ds  was  rented  by  said  John  L.  Stevens  to 
Robert  Munkhouse  for  $60,  of  wliich  $10.35  was  paid  to  said 
John  L.  in  cash,  and  the  remainder  in  labor  in  betterment  of 
the  land." 

During  the  years  1891  and  1892  the  land  was  not  rented.  The 
land  was  rented  by  said  John  L.  Stevens  for  the  year  1893  to 
James  Downs,  who  is  still  in  pMssession,  and  has  paid  the  full 
rent  in  advance  to  Paid  John  L.  Stevens,  $10  in  c^^h,  and 
tome  cows  for  the  remainder.  The  rental  value  of  the  land  up  to 
March,  1889,  was  $100  a  your;  since  which,  by  reason  of  dete- 
rioration of  the  prcTuises,  it  has  only  been  worth  a  rental  of  $75 
ft  year.  In  addition  to  the  sums  paid  to  John  L.  Stevens,  as 
aforesaid,  said  John  R.  Brown,  in  *^*  1898.  paid  to  Margaret 
A.  Stevens  in  person  $25  cash  on  rent  of  said  land. 
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In  September,  1888,  said  John  L.  Stevens  entered  upon  said 
lands,  opened  a  coal  mine  and  operated  the  same  until  the  latter 
part  of  February,  1889,  during  which  time  he  mined  and  mar- 
keted 6,000  tons  of  coal,  which  was  at  that  time  worth  a  royalty 
of  five  oents  per  ton,  in  the  mining  of  which  coal  John  R.  Browa 
worked  out  a  part  of  his  said  rents,  as  aforesaid. 

On  February  5,  1891,  said  James  M.  Reynolds  paid  $39  taxes- 
on  said  lands,  and  in  the  spring  of  1891  first  learned,  by  a 
stranger,  of  the  said  tax  sales  and  of  said  conveyanoes  to  said 
Margaret  A.  Stevens,  and  wrote  for  information  to  said  John  L. 
Stevens,  which  letter  was  intercepted  by  said  Margaret  A.  Ste- 
vens, with  the  intent  to  keep  concealed  from  said  Reynolds  the 
facts  in  the  case,  and  thereby  to  prevent  him  from  taking  any 
steps  toward  securing  a  share  in  the  possession,  rents,  and  profits 
of  said  lands.  Said  Margaret  A.  Stevens  has  paid  taxes  on  said 
lands  as  follows:  April  18,  1887,  $7.22;  November  7,  1887^ 
$6.23;  April  18,  1892,  $22.40;  November  7,  1892,  $18.89.  Said 
James  M.  Reynolds  has  received  no  part  of  the  rents  and  profits- 
of  said  lands. 

Upon  the  foregoing  facts,  the  court  states  the  following  con- 
clusions of  law:  "1.  That  the  plaintiff  James  M.  Reynolds,  and 
the  defendant  Margaret  A.  Stevens,  are  equal  tenants  in  common 
of  said  lands,  and  the  plaintiff  is  entitled  to  partition  of  said 
land  and  an  accounting;  2.  That  in  such  an  accounting  the  de- 
fendant should  be  allowed,  on  account  of  redemption  of  said 
lands,  $125  and  $10  attorney's  fee,  with  six  per  cent  interest  on 
said  sums  from  March  3,  1887;  she  should  also  be  allowed  one- 
half  of  the  taxes  paid  by  her  on  said  land,  ^'''^  with  six  per  cent 
interest  on  each  item  from  time  of  payment;  3.  That  defendant 
should  be  charged  with  one-half  of  rent  collected  by  her  or  one- 
half  of  $25,  and  interest  on  same  at  six  per  cent  from  1888, 
and  with  one-half  of  $39  taxes  paid  by  plaintiff  in  1891,  and 
interest  on  same  at  six  per  cent  from  February  5,  1891;  that 
the  balance  due  on  said  accounting  in  favor  of  defendant  is 
$215.24,  and  that  said  defendant  should  have  judgment  for  the 
same  against  the  plaintiff,  and  that  the  same  be  a  charge  upon 
the  interest  of  plaintiff  in  said  land." 

These  conclusions  are  not  as  definite  and  specific  as  could 
be  desired.  There  are  several  propositions  sought  to  be  main- 
tained by  the  appellee  as  law,  either  of  which,  if  sound  and  ap- 
plicable to  the  facts  found,  would  support  and  justify  the  conclu- 
sions of  law  stated.  It  is  first  contended  that  the  purchase  by- 
Margaret  A.  Stevens  from  Fletcher  and  Churchman  inured  to 
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the  equal  benefit  of  the  appellee,  Reynolds,  subject  only  to  his 
liability  to  contribute  his  pro  rata  share  of  the  expense  of  (mak- 
ing the  purchase  or  redemption,  as  it  is  called;  because  it  is 
claimed  that  appellant  Margaret  A.  Stevens,  and  appellee,  James 
M.  Reynolds,  were  tenants  in  common  in  their  ownership  of 
the  land-  And  in  the  second  place  it  is  contended  that  the  de- 
cree quieting  the  title  in  Fletcher  and  Churchman  is  not  binding 
«nd  conclufliTe  on  the  defendants  therein,  among  whom  was  the 
appellee,  Reynolds,  because  the  decree  was  rendered  without 
other  notice  than  publication,  and  five  years  had  not  elapsed 
from  the  rendition  of  the  decree  until  the  deed  was  made  by 
Fletcher  and  Churchman  to  Mrs.  Stevens,  the  decree  having  been 
rendered  June  4,  1885,  and  the  deed  made  March  3,  1887.  Con- 
eequently,  it  is  contended  that  the  defendants  in  that  decree  had 
yet  legal  standing  in  court  and  were  not  *^*  concluded  by  reason 
of  the  fact  that  they  could  have  had  the  decree  set  aside,  and 
a  new  trial  granted  as  of  right,  and  have  made  as  full  a  defense  as 
if  they  had  appeared  and  answered  before  default,  under  sections 
()09,  610  of  the  Revised  Statutes  of  1894  (Rev.  Stats.  1881,  sec. 
600,  601),  providing  for  opening  a  default  taken  without  other 
notice  than  by  publication  in  a  newspaper. 

And  it  is  thirdly  contended  that  the  purchase  by  appellant 
Mrs.  Stevens  from  Fletcher  and  Churchman  was,  in  legal  effect, 
a  redemption  from  them  and  their  tax  title.  We  have  no  means 
of  knowing  which  one  of  these  propositions  it  was  that  the 
trial  court  adapted  as  the  basis  for  its  conclusions  of  law,  or 
that  it  did  not  adopt  them  all.  There  can  be  no  question  that 
the  conveyance  by  the  commipsioner  of  the  Putnam  circuit  court, 
to  appellee,  James  M.  Reynolds,  and  John  L.  Stevens,  to  m,nke 
assets  to  pay  the  debts  of  the  estate  of  James  M.  PnrVes,  (de- 
ceased, and  his  widow,  at  the  same  time  conveying  her  undi- 
vided third  of  said  real  estate  to  the  same  grantees,  made  s&id 
Rejmolds  and  John  L.  Stevens  tenants  in  common  in  the  land. 
The  conveyance  afterward  by  said  Stevens  and  his  wife  to  their 
son  in  law,  Eaton,  and  the  conveyance  by  said  Eaton  and  his 
wife  to  appellant  Margaret  A.  Stevens,  made  her  a  tenant  in 
common  with  appellee,  James  M.  Reynolds,  in  the  land:  l?ev. 
Slats.  1894,  sees.  3341.  3342;  Rev.  Stats.  1881,  sees.  2922.  2923; 
Fountain  County  etc.  Co.  v.  Bookleheimer,  108  Ind.  85;  52  Am. 
Rep.  645;  Jennings  v.  Moon,  135  Ind.  168. 

The  principal  contention  of  appellee's  counsel  in  support  of 
the  concluBions  of  law  is  best  expresBod  in  the  lan<ru»ige  bor- 
rowed by  this  court  and  cited  by  appellee's  counsel  in  McPheefc- 
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ers  V.  WrigM,  124  Ind.  560,  at  page  572,  from  11  American  and 
English  Encyclopedia  of  Law,  page  1082:  "  'The  general  rule  is, 
that  a  cotenant's  purchase  of  an  ^'"''  outstanding  title  inures  to 
the  benefit  of  all,  whether  the  several  interests  of  the  diffeoreait 
tenants  accrue  under  the  same  instrument,  under  different  in- 
struments, or  by  acts  of  law,  and  in  some  states  this  rule  seems 
to  apply,  however  the  tenancy  may  have  been  formed,  whatever 
the  relation  the  cotenants  with  each  other  may  have  been,  and 
from  whatever  source  the  outstanding  title  may  have  been  ac- 
quired  But  in  other  states  this  rule  applies  only  when 

tenants  stand  in  some  confidential  relation  in  regard  to  one  an- 
other's interest,  so  that  it  would  be  inequitable  to  permit  one  to 
acquire  a  title  solely  for  his  own  benefit,  in  which  case  he  will 
be  treated  as  a  trustee  for  the  share  of  his  cotenants,  but  per- 
sons acquiring  unconnected  interests  in  the  same  subjects  are 
not,  it  appears,  bound  to  any  greater  protection  of  another's  in- 
terests than  -would  be  required  of  strangers/  "  The  general  rule 
seems  to  be  that  one  tenant  in  common  cannot  deny  the  validity 
of  the  common  source  of  title  while  he  himself  claims  or  re- 
mains in  possession  thereunder;  nor  will  he  be  permitted,  while 
remaining  in  such  possession,  to  defend  by  proving  a  para- 
mount title  or  interest  in  some  third  person,  where  the  title  or 
interest  of  such  tenants  accrues  under  the  same  instrument  or 
act  of  the  parties  or  of  the  law;  neither  can  deny  the  validity  of 
the  instrument  or  act,  and  each  is  bound  to  preserve  the  estate 
in  good  faith  for  the  eqnal  benefit  of  all:  Millis  v.  Eoof,  121 
Ind.  360;  Elston  v.  Piggott,  94  Ind.  14.  Neither  of  soich  tenants 
can  acquire  an  outstanding  lien  or  title  and  thereby  oust  his  co- 
tenants,  or  do  any  other  act  to  prejudice  or  injuriously  affect 
their  interest  in  the  common  property,  because  the  relation  be- 
tween them  is  one  of  trust  and  confidence;  the  only  right  such 
a  purchase  or  acquirement  confers  on  the  cotenant  secniring 
it  is  to  compel  contribution  to  the  expense  thereof:  Elston  *'* 
v.  Piggott,  94  Ind.  14;  Tanney  v.  Tanney,  159  Pa.  St.  277;  39 
Am.  St.  Rep.  678;  Carpenter  v.  Carpenter,  131  N.  Y.  101;  27  Am. 
St.  Rep.  569;  Ramberg  v.  Wahlstrom,  140  111.  182;  33  Am.  St. 
Rep.  227;  McPheeters  v.  Wright,  124  Ind.  560.  But  it  may  be 
doubted  whether  the  case  nofw  before  us  falls  within  the  rule 
above  stated.  The  appellant  Margaret  A.  Stevens  did  not  ac- 
quire the  interest  that  made  her  a  tenant  in  coonmioin  with 
Reynolds  either  by  the  same  deed  by,  or  at  the  same  time  at, 
■which  Reynolds  acquired  his  interest.  An  eminent  author. 
Freeman  on  Cotenancy  and  Partition,  section  155,  says:  "As  the 
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rule  forbidding  the  acquisition  of  adverse  titles  by  a  covenant, 
from  being  asserted  against  his  oompanions,  is  always  said  to  be 
based  upon  considerations  of  mutual  trust  and  confidence  sup- 
posed bo  be  existing  between  the  parties,  the  question  naturally 
arises  whetlier  the  rule  is  applicable  where  the  reasons  on  which 
it  is  based  are  absent.  Joint  tenants,  tenants  by  entirety,  and 
coparceners  always  held  by  and  under  the  same  title.  Their 
union  of  interest  and  of  title  is  so  complete,  that  beyond  all 
doubt  such  a  relation  of  trust  and  confidence  unavoidably  re- 
sults therefrom  that  neither  will  be  permitted  to  act  in  hostil- 
ity to  tiie  interests  of  the  other  in  reference  to  the  joint  estate. 
Tenants  in  common,  on  the  other  hand,  may  claim  under  separ- 
ate conveyances  and  through  different  grantors.  Their  only 
unity  is  that  of  right  to  the  possession  of  the  common  subject 
of  ownership.  As  their  connection  is  not  necessarily  so  inti- 
mate as  that  of  other  cotenants,  it  may  well  be  doubted  whether 
they  should  always  be  subject  to  the  restraints  imposed  upon  the 
others.  There  are  many  cases  in  which  the  rule  in  regard  to  the 
acquisition  of  an  adverse  title  by  a  cotenant  is  spoken  of  in  gen- 
eral terms  as  applying  to  tenants  in  common,  irrespective  of  their 
special  and  actual  relations  ^'^^  to  one  another.  But  an  exam- 
ination of  the  decisions  clearly  shows  that  tenants  in  common 
are  not  necessarily  prohibited  from  asserting  an  adverse  title.  If 
their  interests  accrue  at  different  times,  and  under  different  in- 
struments, and  neither  has  superior  means  of  information  re- 
specting the  state  of  the  title,  then  either,  unless  he  employs 
his  cotenancy  to  secure  an  advantage,  may  acquire  and  assert  a 
superior  outstanding  title,  especially  where  the  cotenants  are  not 
in  joint  possession  of  the  premises":  Citing  Roberts  v.  Thorn,  25 
Tex.  728  (736);  78  Am.  Dec.  552;  Frentz  v.  Klotsch,  28  Wis. 
312  (317);  Wright  v.  Sperry,  21  Wis.  33G;  Brittin  v.  Handy,  20 
Ark.  381;  73  Am.  Dec.  497;  Matthews  v.  Bliss,  22  Pick'  48; 
Rippetoe  v,  Dwyer,  49  Tex.  498;  King  v.  Rowan.  10  Heisk.  675. 
And  this  court  asserted  the  same  doctrine  in  Elston  v.  Piggott, 
94  Ind.  14.  In  that  case  Eleton  had  punrh-ased  Piggott's  farm 
at  the  sale  of  Piggott's  assignee  in  bankruptcy,  the  bankrupt 
having  a  wife  at  the  time.  That  sale  made  Elston  the  owner 
of  the  undivided  two-thirds  of  the  land  and  Piggott's  wife  the 
owner  of  the  other  third  as  tenants  in  oommon.  A  mortgage 
executed  by  Piggott  and  wife  on  the  same  land  which  had  been 
sold  on  foreclosure  pale  on  said  mortgage,  and  Elston.  after  his 
purchase  at  the  n*«»ignee*8  salo,  purchased  tho  oort ifif-ate  of  the 
foreclosure  sale,  and,  at  the  expiration  of  the  year,  got  a  sherifiTs 
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deed  thereon,  and  then  sued  Piggott  and  wife  for  possession.  It 
was  contended  on  hehalf  of  Mrs.  Piggott  that,  as  the  relation 
of  tenants  in  common  in  the  land  existed  between  her  and  Els- 
ton  when  he  bought  the  certificate  of  the  foreclosure  sale,  it 
gave  Elston  no  title  as  against  her,  but  inured  to  her  benefit,  and 
that  Elston  required  nothing  only  a  right  to  enforce  contribution 
against  her.  It  was  there  said  by  Elliott,  J.,  speaking  for  the 
court,  that  "the  question  ^****  which  is  next  encountered  may 
be  thus  stated:  Does  the  fact  that  the  appellant,  at  the  time  he 
acquired  the  certificate  of  sale  issued  on  the  decree  of  foreclosure 
rendered  on  the  mortgage  executed  by  Albert  Piggott,  the  hus- 
band, amd  Martha  J.  Piggott,  the  wife,  held  a  conveyance  for 
two-thirds  of  the  land  from  the  assignee  in  bankruptcy  of  Al- 
bert, the  husband,  executed  after  the  sale  on  the  decree,  preclude 
him,  the  appellant,  from  asserting  against  Marthu  J.,  the  wife, 
the  title  founded  upon  the  deed  executed  upon  the  foreclosure 
sale? 

"Appellee's  counsel  eomtend  that  the  appellant  is  precluded 
from  asserting  title  under  the  foreclosure  sale,  because  he  was, 
as  they  affirm,  a  tenant  in  common  with  Martha  J.  Piggott,  and 
could  not,  therefore,  buy  in  an  outstanding  lien  and  build  a  title 
on  it.  The  general  rule  unquestionably  is,  that  one  tenant  in 
common  cannot,  by  purchasing  an  outstanding  lien,  acquire  a 
title  which  will  eviot  his  cotenant.  This  rule,  however,  is  subject 
to  many  exceptions  and  obtains  only  where  the  relation  of  tenants 
in  common  exists  in  strictness,  and  where  the  relation  is  such  as  to 
require  mutual  trust  and  confidence.  It  is  impossible  to  per- 
ceive how  one  who  buys  at  a  sale  made  by  an  assignee  in  bank- 
ruptcy of  the  husband's  interest  becomes  charged,  in  such  a 
case  as  that  embraced  in  our  general  question,  with  duties  of 
trust  and  confidence  to  the  wife  of  the  bankrupt.  The^  title  is 
not  a  common  one;  the  interests  are  not  reciprocal,  and 
there  is  no  fiduciary  relationship  created.  The  title  is  se- 
cured by  virtue  of  a  judicial  sale,  and  not  by  the  same  instru- 
ment, nor  from  the  same  source  as  that  from  which  the 
wife's  claim  is  derived.  There  is,  we  repeat,  nothing  in  such 
a  case  to  create  relations  of  trust  and  confidence,  and,  there- 
fore, the  reason  of  the  rule  applicable  to  ordinary  cases  fails,  and 
the  time^honored  doctrine  is,  that  where  the  reason  *®*  of  the 
rule  ceases,  so  does  the  rule  itself.  An  examination  of  the  cases 
will  show  that  we  are  right  in  stating  that  the  reason  of  the  rule 
is,  that  the  relationship  is  one  imposing  trust  and  confidence  and 
Tequiring  the  tenants  not  to  assume  positions  of  hostility.     l^Ir. 
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Freeman  8a}*s,"  and  then  is  quoted  th.e  section  of  Freeman  on 
Cotenancy  and  Partition  which  we  have  already  quoted  above^ 
citing  the  authorities  there  dted.  And  the  conclusion  of  tliis 
court  in  that  case  was,  that  the  title  of  Elsrton,  founded  on  hU 
purchase  of  the  outstanding  lien  against  the  land  held  by  him 
and  Mrs.  Piggott  as  tenants  in  common,  was  good  against  her, 
and  sufhcient  to  oust  her  from  possession. 

Here  the  interest  of  Margaret  A.  Stevens  accrued  at  a  diflPer- 
ent  time  and  under  a  different  instrument  from  that  at  and  under 
which  the  title  of  James  M.  Reynolds  accrued:  See  Vasquez  v. 
Ewing,  24  Mo.  31;  66  Am.  Dec.  694;  Coleman  t.  Coleman,  3 
Dana,  398;  28  Am.  Dec.  86. 

But  assuming  without  deciding  that  the  tenancy  here  was  of 
such  a  character  as  to  create  the  relation  of  trust  and  confidence 
between  Mrs.  Stevens  and  Reynolds,  precluding  either  from  do- 
ing any  act  in  hostility  to  the  interests  of  the  other,  yet,  there 
are  some  other  questions  which  must  be  determined  favor- 
ably to  the  appellee  before  that  principle  can  avail  him  in 
this  case.  The  evident  theory  upon  which  the  complaint  pro- 
ceeds i«  that  Mrs.  Stevens'  purchase  from  Fletcher  and  Church- 
man was  voidable  as  against  appellee,  on  account  of  the  relation 
of  cotenancy  between  them,  and  on  account  of  the  alleged  defect 
in  the  notice  to  the  defendants  in  the  decree  quieting  the  title 
in  Fletcher  and  Churchman,  and  not  on  account  of  any  fraud 
practiced  by  Mrs.  Stevens  in  inducing  them  to  convey  to  her. 
*®*  There  is  no  allegation  in  the  complaint  that  the  plaintiff 
desired  to  share  in  the  benefits  of  that  purchase,  or  that  he  had 
ever  offered  to  share  in  the  burdens  thereof;  nor  is  there  any 
offer  in  the  complaint  to  pay  his  share  of  the  purchase  money, 
or  that  it  may  be  charged  to  him  in  the  accounting  for  rents. 
The  first  time  that  anything  appears  in  the  record  recognizing 
the  plaintiff's  liability  to  contribute  to  the  payment  of  the  pur- 
chase money  for  the  convoyance  by  Fletcher  and  Churchman 
to  the  defendant  Mrs.  Stevens  is  found  in  the  conohigions  of 
law.  But  the  plaintiff  excejrtod  to  them  as  well  as  the  defendant. 
The  plaintiff's  exceptions,  however,  do  not  disclose  that  he  ex- 
cepted because  Mrs.  Stevens'  purchase  was  not  declared  void  as 
against  the  plaintiff.  But  the  theory  of  the  complaint  to  that 
effect  was  further  evidenced  by  the  plaintiff  seeking  in  the  com- 
plaint to  quiet  his  title  as  against  a  mortgage  executed  by  Mrs. 
Stevens,  with  her  husband,  on  the  land  after  her  pnrrhnso  from 
Fletcher  and  Churchman  to  secure  a  debt  of  $2,800  to  the  de- 
fendant Crawford. 
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Though  the  complaint  did  not  charge  Crawford  with  any 
knowledge  of  any  of  the  facts  whatever,  yet  the  decree,  follow- 
ing the  theory  of  the  complaint,  that  Mrs.  Stevens'  purchase 
was  void,  quieted  the  plaintiff's  title  against  the  defendant  Craw- 
ford's mortgage. 

Mr.  Freeman,  from  whom  we  have  quoted  above  on  the  point 
now  in  hand,  in  section  156,  says:  "The  purchase  made  by  a 
cotenant  ....  is  not  void,  nor  does  the  interest  so  acquired 
by  him,  or  any  part  of  it,  by  operation  of  law,  vest  in  his  co- 
tenants.  They  may  not  wish  to  share  in  the  benefits  of  his  pur- 
chase; for,  in  their  judgment,  the  title  purchased  by  him  may 
not  be  paramount  to  that  before  held  in  common.  The  law 
gives  them  a  privilege  which  they  may  assert.  This  privi- 
lege consists  in  the  right  to  obtain  a  conveyance  of  the  *** 
title  bought  in,  upon  their  paying  their  share  of  the  price 
at  which  it  was  bought.  The  privilege  may  be  waived  by  an 
express  refusal  to  reimburse  the  ootenant  for  his  outlay,  or  by 
such  a  course  of  action  as  necessarily  implies  such  a  refusal. 
The  right  of  a  cotenant  to  share  in  the  benefit  of  a  purchase  of 
an  outstanding  claim  is  always  dependent  on  his  having,  within 
a  reasonable  time,  elected  to  bear  his  portion  of  the  expense  necea- 
sarily  incurred  in  the  acquisition  of  the  claim.  A  most 
natural  and  material  inquiry  then  is,  what  is  a  reasonable  time? 
To  this  inquiry  no  positive  answer  can  be  given.  In  this,  as  in 
all  other  questions  in  regard  to  reasonable  time,  no  doubt  each 
case  must  necessarily  be  determined  upon  its  own  peculiar  cir- 
cumstances. The  cotenant  asking  a  court  of  equity  to  award 
him  the  benefit  of  a  purchase  must  show  reasonable  diligence 
in  making  his  election.  Whatever  delay  he  may  have  occasioned 
must  be  entirely  consistent  with  perfect  fair  dealing  on  his  part, 
and  in  nowise  attributable  to  an  effort  to  retain  the  advantages 
while  he  shirks  the  responsibilities  of  the  new  acquisition." 

An  additional  reason  why  the  complaint  in  this  case  pro- 
ceeded upon  the  theory  that  Mrs.  Stevens'  purchase  was  void, 
because  of  the  relation  of  cotenancy  and  defective  notice  to  Rey- 
nolds, is  found  in  the  fact  that  the  complaint  did  not  ask  to  have 
a  conveyance  made  to  him  upon  the  plaintiff  paying  his  share  of 
the  price;  and  the  further  fact  that  it  is  not  alleged  that  the 
plaintiff  elected  within  a  reasonable  time,  or  that  he  ever  elected 
to  bear  his  portion  of  the  expense  and  share  in  the  benefits  of  the 
purchase.  Nor  was  there  any  finding  of  these  facts,  and,  if  there 
had  been,  they  would  have  been  outside  of  the  issties,  and  without 
force  for  that  reason.     Neither  is  there  any  conclusion  of  lavr 
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that  tlie  appellee  -vras  entitled  to  such  a  conveyance;  and  ■*** 
if  there  had  been  it  would  have  been  erroneous  for  want 
of  the  fact  found  to  rest  upon.  Therefore,  the  conclusioni 
of  law  stated  can  only  rest  upon  the  assumption  that  Mrs. 
Stevens'  purchase  was  void  in  kw,  on  account  of  the  relar 
tion  of  cotenancy  or  want  of  notice  to  the  defendants  in  the 
decree  quieting  Fletcher  and  Churchman's  title.  That  is 
erroneous,  even  though  the  facts  found  should  be  held  to 
establish  that  character  of  cotenancy  between  the  parties  that 
carries  with  it  tho  relation  of  trust  and  confidence  which 
precludes  either  from  acting  in  hostility  to  the  interests  of  the 
other,  unless  Fletcher  and  Cliurchman's  decree  was  void  for 
want  of  notice  to  the  defendants  therein. 

There  is  no  claim  in  appellee's  brief  that  it  was  void  or  in- 
valid for  that  reason,  or  for  the  reason  that  the  publication  no- 
tice of  that  proceeding  was  procured  on  an  affidavit  that,  after 
diligent  inquiry,  the  residence  of  the  defendants  was  unknown, 
though  they  all  resided  in  this  state.  The  statute  authorized 
such  a  notice  on  such  an  affidavit:  Rev.  Stats.  1894,  eec.  350; 
Rev.  Stats.  1881,  sec.  318.  Defects  in  the  affidavit,  or  its  falsity, 
will  not  subject  the  judgment  to  collateral  attack:  Dowell  v. 
Lahr,  97  Ind.  146;  Quarl  v.  Abbett,  102  Ind.  233;  52  Am.  Rep. 
662;  Eesig  y.  Lower,  120  Ind.  239;  Goodell  v.  Starr,  127  Ind. 
198.  Nor  did  the  fact  that  the  judgment  was  liable  to  be 
opened  up  on  application  to  let  in  a  defense  impair  its  conclu- 
sive force,  so  long  as  it  stood  unopened:  Rev.  Stats.  1894,  sec. 
609;   Rev.  Stats.  1881,  sec.  600. 

We  need  not  and  do  not  decide  what  effect  the  fraud  of  Mrs. 
Stevens,  as  stated  in  the  special  finding,  had  on  her  deed  from 
Fletcher  and  Churchman,  because  the  facts  concerning  such 
fraud  stated  in  the  special  finding  are  outside  of  the  issues,  and 
for  that  reason  must  be  disregarded:  Neutz  v.  Jackson  Hill  Coal 
etc.  Co.,  139  Ind.  411,  and  authorities  there  cited;  Brown  *** 
T.  Will,  103  Ind.  71;  Thomas  v.  Dale,  86  Ind.  435;  Oicero  7. 
Clifford,  63  Ind.  191;  Boardman  v.  Griffin,  52  Ind,  101. 

The  circuit  court  erred  in  its  conclusions  of  law. 

The  judgment  is  reversed  and  the  cause  remanded,  with  in- 
•truotions  to  grant  leave  to  reform  the  issues  if  the  appellee 
shall  desire  to  amend  his  complaint. 


COTENANOT— ^  HAT  CON8TITUTES.— If  two  w  more  persons 
are  entitled  to  land  lu  snob  manner  that  tbey  have  an  undividod  po^ 
jipmlon,  but  Rerreral  freehold*,  they  nre  tenants  In  common:  Met- 
calfe T.  MiUer,  M  Hicb.  469;  89  Am.  8t  Bep.  017. 


Nov.  1895.]    First  Nat.  Bank  v.  Dovetail  etc.  Co.         435 

COTENANCY— PUB  CHASE  OF  OUTSTANDING  TITLE  BY 
ONE  OOTENANT.-^ne  tenant  In  common  is  not  permitted  in 
equity  to  acquire  an  interest  in  the  protperty  hostile  to  that  of  the 
others,  and  therefore  a  purchase  by  one  tenant  in  common  of  an  en- 
<;nmbiance  on  the  Joint  estate,  or  an  outstanding  title  to  it.  Is  held, 
at  the  election  of  the  other  tenants  in  common  within  a  reasonable 
time,  to  Inure  to  the  equal  benefit  of  all  upon  their  contributing  their 
ppopoi'tion  to  the  consideration  actually  paid:  Ramberg  v.  Wahl- 
«troni,  140  IlL  182;  33  Aim.  St.  Bep.  227,  and  note,  with  th€  cases 
collected. 

COTBNANOr— PURCHASE  OF  OUTSTANDING  TITLE^-<JON- 
■TRI3UTION.— The  purchase  of  an  outstanding  title  will  inure  to  the 
benefit  of  all  the  cotenants,  but  they  will  be  compelled  to  contribute 
theiir  respectiTe  ratios  to  the  consideration  paid:  Note  to  Ramberg  v. 
■Wahlstrom,  38  Am.  St.  Rep.  220.  A  cotenant  is  entitled  to  be  reim- 
bursed for  moneys  expended  in  extinguishing  liens  upon  the  commooi 
property:  Stewart  v.  Stewart,  90  Wis.  516;  48  Am.  St.  Rep.  949. 

JUDGMENTS— CONSTRUCTIVE  SEiRVIOE>-CODLATBRAL  AT- 
TACK.—A  Judgment  rendered  by  a  court  of  competent  jurisdiction 
upon  citation  by  publication,  is  not  open  to  collateral  attack  on  the 
^ound  that  the  affidavit  for  publication  is  InsuflBlclent:  Hardy  r. 
Beaty,  84  Tex.  562;  31  Am.  St  Bep.  80,  and  note  with  the  cases  col- 
lected. 


First   National   Bank   v.    Dovetail   Body    and 
Gear  Company. 

[143  Indiana,  550.] 

CORPORATIONS— TRUST  FUND.— As  between  a  corporation 
and  its  creditors  it  does  not  hold  its  property  In  trust,  or  subject  to 
a  lien  In  fayor  of  the  creditors,  in  any  other  sense  than  does  an  In- 
dividual debtor. 

CORPORATIONS,  PREFERENCES  BY.  —  A  corporation, 
though  Insolvent,  If  still  In  possession  of  its  property,  may  prefer 
one  creditor  to  another. 

CORPORATIONS— PREFERENCES  BY.— A  mortgage  exe- 
cuted by  an  insolvent  corporation  in  pursuance  of  an  agreement  to 
execute  it  is  valid,  and  cannot  be  set  aside  as  a  preference,  thouglh 
:glven  for  money  borrowed  to  satisfy  a  debt  for  which  the  president 
and  secretary  were  jointly  liable  with  the  corporation. 

G.  W.  Paul  and  M.  W.  Bnmer,  for  the  appellant. 

W.  T.  Brush  and  E.  C.  Snyder,  for  the  appellees. 

'''"*  MONKS,  J.  This  -w-as  an  action  hy  appellant  against 
appellees,  to  set  aside  and  vacate  a  judgment  and  Hen  in  favor  of 
appellee  Snyder  against  his  coappeUee. 

561  rj^^  court,  by  request  of  the  parties,  made  a  special  find- 
ing of  the  faets  and  stated  its  oonclusiona  of  law  thereon  in 
favor  of  appellees. 

It  appears  froon  the  special  finding  that  the  appellee  Snyder 
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is,  and  has  "been  since  its  organization,  a  stockholder  in  his  oo- 
appellee,  the  Dovetail  Body  and  Gear  Company,  a  corporation, 
organized  imdex  the  laws  of  this  state,  and  engaged  in  the  busi- 
ness of  manufacturing  and  selling  buggy  bodies  in  the  city  of 
Crawfordsville,  Indiana;  that  on  the  fifteenth  day  of  September^ 
1892,  said  corporation  was  indebted  to  appellant  in  the  sum  of 
seven  thousand  dollars,  which  was  then  overdue;  that  appellant 
also  had  and  owned  an  obligation  for  six  thousand  dollars,  ex- 
ecuted by  Pcfter  C.  Summerville  and  John  C.  Bamhill,  whx3  were 
the  president  and  secretary  of  said  corporation,  for  money  bor- 
rowed by  them  for  the  use  and  benefit  of  said  corporation;  that 
said  corporation  was  then  in  embarrassed  financial  circumstances 
and  unable  to  meet  any  part  of  its  overdue  obligations,  all  of 
which  facts  were  well  known  to  appellee  Snyder;  that  on  the  said 
fifteenth  day  of  September,  1892,  the  board  of  directors  of  said 
corporation  authorized  its  president  and  secretary  to  borrow  twa 
thousand  dollars,  to  be  applied  as  a  pajrment  on  the  debt  to  ap- 
pellant, upon  which  said  Summerville  and  Bamhill  were  indi- 
vidually liable;  that  pursuant  to  said  action  of  the  board  of  di- 
rectors, said  corporation  did,  on  said  day,  borrow  of  Snyder, 
appellee,  the  sum  of  two  thousand  dollars,  upon  the  express 
agreement  that  he  should  be  permitted  to  take  a  judgment  there- 
on and  acquire  a  lien  upon  the  property  of  said  corporation  over 
other  claims  against  said  corporation;  that  the  note  of  said  corpo- 
ration was  executed  to  said  appellee  Snyder  for  said  sum  payable 
one  day  after  date,  and  the  proceeds  of  said  loan  applied  on  the 
debt  due  appellant,  upon  which  said  Summerville  and  Bamhill 
•^"^  were  individually  liable;  that  when  said  loan  was  made  by 
appellee  Snyder,  he  knew  the  purpose  for  which  said  money  was 
borrowed  by  said  corporation;  that  on  the  sixteenth  day  of  Sep- 
tember,, 1892,  appellee  Snyder  began  suit  in  the  Montgomery 
circuit  court  upon  said  note  and  to  recover  for  attomey's  fees 
allied  to  be  due  him  from  said  corporation;  that  on  the  nine- 
teenth day  of  the  same  month,  the  board  of  directors  of  said 
corporation  authorized  the  president  to  appear  to  said  action 
and  consent  that  judgment  might  go  thereon  against  the  corpo- 
ration for  the  amount  claimed  to  be  due  in  said  complaint,  and 
that  on  the  twentieth  day  of  said  month,  pursuant  to  said  au- 
thority, the  corporation  appeared,  by  its  president,  to  said  action, 
and  consented  that  judgment  should  be  rendered  therein  for  the 
smn  claimed  to  be  due  in  the  complaint,  and  thereupon  judgment 
was  rendered  by  the  court  for  the  sum  of  two  thousand  five  hun- 
dred and  nine^-fcwo  doUan  and  twenty-two  cents,  five  hundred 
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<iollars  of  vvhicli  judgment  was  for  services  rendered  by  appellee 
Snyder  for  said  corporation  as  attorney;  that  the  object  and  pur- 
pose of  said  board  of  directors  in  authorizing  the  president  of 
said  corporation  to  appear  and  consent  to  the  judgment  in  favor 
of  Snyder,  appellee,  and  of  the  president  in  so  appearing  and 
consenting  to  said  judgment,  and  of  said  Snyder  in  taking  said 
judgment,  was  to  enable  him,  said  Snyder,  to  obtain  a  lien  on 
the  property  of  said  corporation  and  thus  prefer  him  over  the 
other  creditors  thereof;  that  an  execution  was  duly  issued  on 
said  judgment  and  levied  on  the  property  of  said  corporation  on 
September  23,  1892,  and  that  after  said  execution  was  so  levied, 
one  P.  S.  Kennedy  was,  on  the  application  of  appellant,  ap- 
pointed receiver  of  the  assets  of  the  corporation  and  was  duly 
qualified  and  entered  upon  the  discharge  of  his  duties  as  such, 
•and  has  continued  to  act  as  such  ever  since. 

The  court  stated  in  its  conclusions  of  law  that  the  '^^^  judg- 
ment so  rendered  was  a  valid  judgment  against  the  corporation 
and  all  its  creditors,  and  that  the  same  was  a  valid  lien  on  the 
property  of  the  corporation  in  the  hands  of  the  receiver;  to 
which  conclusions  of  law  appellant  excepted,  and  thereupon 
judgment  was  rendered  in  favor  of  appellees. 

The  only  error  assigned  by  appellant  is,  that  the  court  erred  in 
its  conclusions  of  law.  Counsel  for  appellant  earnestly  insist 
that  the  court  erred  in  its  conclusions  of  law,  that  the  rule  of 
law  is,  "that  the  property  and  assets  of  an  insolvent  corporation 
is  a  trust  fund  for  all  the  creditors,  and  that  the  officers  of  the 
corporation  are  trustees  for  all  the  creditors,  amd  they  cannot 
deal  with  the  trust  property  for  their  own  benefit;  that  the  cred- 
itors of  the  corporation  had  an  equal  lien  on  all  the  assets  for  the 
payment  of  its  debts." 

The  expression  that  "the  property  of  a  corporation  constitutes 
41  'trust  fund'  for  its  creditors"  only  means  that  when  the  corpo- 
ration is  insolvent,  and  a  court  of  equity  has  taken  possession  of 
its  assets  for  administration,  such  assets  must  be  appropriated  to 
the  payment  of  its  debts  before  distribution  to  its  stockholders, 
but,  as  between  the  corporation  itself  and  its  creditors,  the  cor- 
poration does  not  hold  its  property  in  trust  or  subject  to  a  lien 
in  favor  of  the  creditors  in  any  other  sense  than  does  an  individ- 
ual debtor:  Hollins  v.  Brierfield  Coal  etc.  Co.,  150  TJ.  S.  371,  385, 
and  cases  cited;  Sanford  etc.  Tool  Co.  v.  Howe,  157  TJ.  S.  312; 
Fogg  V.  Blair,  133  U.  S.  534,  541;  Eichardson  v.  Green,  133  IT.  S. 
"30,  44;  Peters  v.  Bain,  133  TJ.  S.  670,  691;  Graham  v.  Pailroad 
€o.,  102  IT.  S.  148;  Wabash  etc.  Ey.  Co.  v.  Ham,  114  U.  S.  587, 
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594;  Smitli  etc.  Purifier  Co.  v.  McGroarty,  136  U.  S.  237,  241; 
Henderson  t.  Indiana  Trust  Co.,  143  Ind.  561;  note  to  Conover 
T.  Hull,  *»*  45  Am,  St  Eep.  826-835;  Brown  v.  Grand  Rapid* 
etc.  Furniture  Co.,  58  Fed.  Rep.  286;  7  Co.  Ct  App.  225;  1ft 
U.  S.  App.  225;  2  N.  W.  Law  Rev.  167;  3  N.  W.  Law  Rev.  115^ 
206;  In  re  Wincham  Shipbuilding  Co.,  L.  R.  9  Ch.  Div.  322. 

In  Hollins  v.  Brierfield  Coal  etc.  Co.,  150  U.  S.  371,  385,  Mr. 
Justice  Brewer,  spealdng  of  the  meaning  of  the  wordB  "trust 
fund"  as  used  with  reference  to  the  assets  of  insolvent  oorpora- 
tions,  said:  "The  same  idea  of  equitable  lien  and  trust  exists  ta 
some  extent  in  the  case  of  partnership  property.  Whenever,  a 
partnership  becoming  insolvent,  a  court  of  equity  takes  posses- 
sion of  its  property,  it  recognizes  the  fact  that  in  equity  the  part- 
nership creditors  have  a  right  to  payment  out  of  those  funds  in 
preference  to  individual  creditors,  as  well  as  superior  to  any 
claims  of  the  partners  themselves.  And  the  partnership  prop- 
erty is,  therefore,  sometimes  said,  not  inaptly,  to  be  held  in  trust 
for  the  partnership  creditors,  or  that  they  have  an  equitable  lien 
on  such  property.  Yet  all  that  is  meant  by  such  expression  is 
the  existence  of  an  equitable  right  which  -will  be  enforced  when- 
ever a  court  of  equity,  at  the  instance  of  the  proper  party  and  in 
a  proper  proceeding,  has  taken  possession  of  the  assets.  It  is 
never  understood  that  there  is  a  specific  lien  or  a  direct  trust. 

"A  party  may  deal  with  a  corporation  in  respect  to  its  property 
in  the  same  manner  as  with  an  individual  owner,  and  with  no 
greater  danger  of  being  held  to  have  received  into  his  possession 

property  burdened  with  a  trust  or  lien As  between  itself 

and  its  creditors,  the  corporation  is  simply  a  debtor,  and  does  not 
hold  its  property  in  trust,  or  subject  to  a  lien  in  their  favor,  in 
any  other  sense  than  does  an  individual  debtor.'* 

It  is  settled  law  in  this  jurisdiction  that  while  partnership  **• 
assets  remain  under  the  control  of  the  partners,  they  have  power^ 
though  insolvent,  to  appropriate  any  portion  of  it  to  pay  or  se- 
cure the  individual  debts  of  the  members  of  the  firm  to  the  ex- 
clusion of  the  partnership  creditors:  Johnson  v.  McClary,  131 
Ind.  105,  and  cases  dted.  Such  appropriation  by  the  partners 
of  the  partnership  property  to  pay  or  secure  the  bona  fide  debt* 
of  an  individual  momber  of  the  firm  cannot  be  successfully  at- 
tacked, either  by  a  creditor  or  by  a  receiver  of  the  insolvent  part- 
nership: Johnson  v.  McClary,  131  Ind.  105.  Where,  however,, 
the  partnership  a.<*ot8  are  being  admini8t<?red  by  a  court,  the  ml© 
of  equitable  distribution  is  applicable  to  its  fullest  extent. 

In  Winslow  v.  Wallace,  116  Ind.  317,  this  court  said:  *T.t  i» 
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settled  ever}'wliere  tliat  when  the  assets  of  a  firm, or  the  individual 
property  of  the  members  of  a  firm,  are  brought  under  the  juris- 
diction of  a  court  for  judicial  administration,  the  equitable  rule 
of  distribution  will  be  applied,  and  the  partnership  assets  will 

be  devoted  first  to  the  payment  of  the   firm   debts But 

where  the  partnership  assets  remain  under  the  control  of  the 
partners,  they  have  the  power  to  appropriate  any  portion  of  it 
to  pay  or  secure  the  individual  debts  of  the  members  of  the  firm." 
The  doctrine  of  equitable  lien  and  trust,  as  held  by  this  court  in 
regard  to  partnership  property,  exists  at  least  to  the  same  extent 
in  reference  to  the  property  of  corporations. 

It  necessarily  follows  that  until  the  court,  by  its  officers,  takes 
charge  of  the  property  of  an  insolvent  corporation,  it  has  the 
same  power  and  control  over  its  property  that  the  individual 
would  have  over  his  property  under  like  circumstances. 

It  is  finnly  settled  in  this  state  that  an  insolvent  debtor  haa 
the  right  and  power  to  prefer  certain  creditors  ^'^^  to  the  exclu- 
sion of  others:  Dice  v.  Irvin,  110  Ind.  561;  Gilbert  v.  McCorkle, 
110  Ind.  215;  Camahaa  r.  Schwab,  127  Ind.  507;  Fuller  v.  Mehl, 
134  Ind.  60. 

In  Gilbert  v.  McCorkle,  110  Ind.  215,  Mitchell,  J.,  speaking 
for  the  court,  said:  "It  must  be  considered  as  settled  by  the  de- 
cisions of  this  court  that,  so  long  as  a  debtor  retains  dominion 
over  his  own  property,  he  may  make  any  honest  disposition  of  it 
he  sees  fit.  He  may  sell  or  mortgage  the  whole,  or  any  part  of 
that  which  belongs  t-o  him,  to  pay  or  secure  an  honest  debt. 
....  He  may  prefer  one  creditor  to  another,  and  such  prefer- 
ence is  neither  a  fraud  in  law  nor  in  fact,  even  though  it  be 
known  that  the  debtor  is  in  failing  circumstances  and  contem- 
plates an  assignment,  and  even  though  such  preference  has  the 
effect  to  hinder  or  delay  other  creditors  in  the  collection  of  their 
claims.  In  the  absence  of  statutory  prohibition,  it  is  neither  a 
legal  or  moral  wrong  for  a  creditor  to  obtain  payment  or  security 
for  an  honest  claim,  even  though  he  knows  that  others,  equally 
as  deserving,  will  be  thereby  deprived  of  obtaining  payment  or 
security  for  their  claims.  Nor  is  it  legally  or  morally  wrong  for 
a  debtor  to  pay,  or  to  secure,  to  one  or  more  of  his  creditors,  that 
which  is  their  due,  even  though  he  thereby  disables  himself  from 
paying  or  securing  other  claims  equally  meritorious." 

We  think  it  is  clear,  under  the  authorities,  that  if  the  corpora- 
tion had  executed  a  mortgage  to  Snyder  to  secure  the  two  thou- 
sand dollars,  or  if  the  money  had  been  loaned  on  the  express 
agreement  that  the  loan  ehould  be  secured  by  a  mortgage,  and 
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the  same  was  some  da}^  afterward  executed  in  compliance  with 
such  agreement,  such  mortgage  would  have  been  valid  and  could 
have  been  enforced. 

The  judgment  was  rendered  in  compliance  with  the  ^'^''  agree- 
ment to  that  effect,  when  the  loan  was  made.  This  was  the  con- 
dition upon  which  appellee  Snyder  parted  with  his  money,  the 
same  was  paid  to  appellant  upon  an  obligation  on  which  the  pres- 
ident and  secretary  of  the  corporation  were  individually  liable. 
He  was  not  a  trustee  for  the  creditors  in  any  sense  of  the  word, 
and  the  fact  that  he  knew  the  purpose  for  which  the  money  was 
borrowed,  even  if  it  were  conceded  that  such  use  thereof  was  a 
breach  of  trust  on  the  part  of  the  directors,  this  would  not  im- 
pair the  lien  of  the  judgment  or  affect  its  validity:  Wright  v. 
Hughes,  119  Ind.  324;  12  Am.  St.  Eep.  412;  Jackson  v.  City 
Nat.  Bank  of  Goshen,  125  Ind.  347. 

The  burden  of  proof  was  upon  appellant  in  this  case,  and 
when  the  special  finding  is  silent  in  respect  to  any  material  fact, 
it  will  be  presumed  that  such  fact  was  found  against  appellant: 
Parke  Co.  Coal  Co.  v.  Terre  Haute  Paper  Co.,  129  Ind.  73; 
Thornton's  Indiana  Practice  Code,  sec.  551,  note  4. 

When  an  action  is  brought  to  set  aside  preferences  made  by  an 
insolvent  debtor,  as  fraudulent,  the  question  of  fraudulent  in- 
tent to  cheat,  hinder,  and  delay  creditors  is  one  of  fact  and  not 
of  kw:  Rev.  Stats.  1881,  sec.  4924;  Rev.  Stats.  1894,  sec.  6649, 
and  cases  cited;  Wilson  v.  Campbell,  119  Ind.  286;  Phelps  v. 
Smith,  116  Ind.  387,  and  cases  cited. 

The  finding  does  not  show  that  there  was  any  actual  fraud  on 
the  part  of  the  corporation,  its  officers,  directors,  or  appellee 
Snyder.  It  is  true  it  is  stated  that  the  purpose  of  appearing  to 
the  action  and  permitting  judgment  to  be  rendered  was  to  give 
preference  to  Snyder  in  compliance  with  the  agreement  under 
which  the  loan  was  made,  but  it  is  not  found  that  this  was  a 
fraudulent  purpose.  Fraud  is  not  presumed  when  an  acHon.  as 
in  this  case,  depends  upon  the  establishment  of  fraud.  It  '^"^ 
being  charged  in  the  complaint,  the  special  finding  must  so  state, 
or  1)he  presumption  is  that  it  did  not  exist:  Stix  v.  Sadler,  109 
Ind.  254,  and  cases  cited. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 

IK  THE  OASE  of  Hendorstm  v.  Indiana  Trust  Co.,  143  Ind.  BOl, 
the  •upreme  court  of  that  state  ajraln  reaffirmed  the  rule  that  nn 
Insolvent  corporation  rHnlnlnp  p«''*»e'"Hon  and  control  of  ItH  i)rnp- 
erty  mn.j  prefer  any  of  Its  creditors  who  are  not  stockholders  or  di- 
rectors, even  thouftb  the  claim  so  preferred  wa«  secured  by  the  In- 
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dOTsement  of  the  directors  and  a  part  of  the  stockholders,  saying: 
"It  follows  from  the  authorities  in  this  state,  until  the  court  by  its 
officers  takes  charge  of  the  property  of  an  insolvent  corporation,  it 
h»s  the  same  power  and  control  over  its  proi>erty  as  an  Individual 
would  have  over  his  property  under  like  circumstances." 

OORPORATIONS— INSOLVENT  —  PREFERENCES.  —  Though  a 
corporation  has  become  Insolvent,  and  its  liability  greatly  exceeds  its 
assets,  if  It  continues  to  be  a  going  concern  and  conducts  its  business 
In  the  ordinary  way,  its  assets  are  not  a  trust  fund  for  equal  distribu- 
tion amooQg  Its  creditors,  so  that  It  has  not  power  to  make  prefer- 
-ences  or  preferential  payments  to  some  such:  Tradesman  Pub.  Co.  v. 
Knoxville  Car  Wheel  Co.,  95  Temi.  634;  49  Am.  St.  Rep.  943,  and  note. 
See  the  extended  note  to  Conover  v.  Hull,  45  Am.  St.  Rep.  826-835,  on 
preferences  by  insolvent  corporations. 

CORPORATIONS—PROPERTY  OF  AS  TRUST  FUND.— In  those 
states  where  an  Insolvent  corporation  may  make  preferences  among 
Its  creditors  by  assignment,  the  rule  that  the  property  of  the  corpora- 
tion is  a  ti-ust  fund  in  the  hands  of  its  directors  as  a  specific  lien  or 
direct  trust  does  not  prevail:  V^orthen  v.  Griffith,  59  Ark.  562;  43 
Am.  St  Rep.  50.  The  entire  property  of  a  corporation  constitutes  a 
trust  fund  for  the  benefit  of  its  creditors  without  preference  only 
when,  the  affairs  of  the  corporation  have  reached  the  point  that  its 
mana^rs  find  themselves  obliged  to  deal  with  its  assets  in  view  of 
a  suspension  by  reason  of  its  Insolvency:  Sabin  v.  Columbia  Fuel 
Co.,  25  Or.  15;  42  Am.  St.  Rep.  756,  and  note.  Eiquity  regards  the 
property  of  a  corporation  as  a  fund  held  In  trust  for  Its  stockholders 
while  it  is  solvent,  and  for  the  payment  of  its  debts  when  it  be- 
comes Insolvent:  Atlas  Nat.  Bank  v.  More,  162  IlL  528;  43  Am.  St. 
Bep.  274,  and  note. 
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Lake   Erie   &  Western  Railroad  Co.  v,  Clark. 

[7  IMDLIHI.  AFPBAL8,  145.] 

RAILROADS-LIABILITY  FOR  NEGLIGENTLY  SBTTINO 
FIRE.— If  a  railroad  company  negligently  permits  combustible  ma- 
terial to  accumulate  on  its  track  and  right  of  way,  and  setting  fire 
thereto,  negligently  permits  the  Are  to  escape  to  adjoining  lands  and 
destroy  property  of  another,  the  company  Is  liable  In  damages, 
whether  It  started  the  fire  negligently  or  not 

APPELLATE  PRACTICE.— OVERRULING  OP  A  MOTION  to 
make  a  complaint  more  specific  cannot  be  considered  on  appeal  as  an 
Assignment  of  error  unless  it  is  brought  into  the  record  by  bill  of  ex- 
ceptions. 

APPELLATE  PRACTICE.— TRANSCRIPT  OP  BVIDENOB 
^prtifled  to  by  the  shorthand  reporter,  but  not  incorporated  into  a 
bill  of  exceptions,  nor  signed  by  the  trial  Judge,  does  not  authorise  a 
review  on  appeal  of  questions  depending  thereon. 

M.  A.  0.  Packard,  0.  M.  Packard,  F.  S.  Foote,  and  W.  E. 
Hackedorn,  for  the  appellant 

S.  Parker,  for  the  appellee. 

***  GAVIN,  C.  J.  The  appellee  eued  appellant  to  recover 
damages  resulting  from  a  fire  started  by  appellant  in  grass  and; 
weeds  negligently  permitted  to  accumulate  upon  its  right  of 
way,  which  was  by  appellant  negligently  ^'^^  permitted  to  escape 
to  appellee's  land,  all  occurring  without  any  contributory  n^li- 
gence  upon  the  part  of  appellee. 

It  IB  urged  that  the  complaint  is  bad  for  want  of  averraenta 
that  the  fire  was  caused  by  some  negligent  act  or  defective  ma- 
chinery of  appellant.    Such  averments  are  tmnecessary. 

If  appellants  set  fire  to  the  dry  grass  and  other  combustible 
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materials  which  it  had  negligently  suliered  to  accumulate  on 
its  track  and  right  of  way,  and  without  fault  on  appellee's  part^ 
negligently  pennitted  such  fire  to  escape  to  his  lands  and  burn 
and  destroy  his  property,  appellant  would  be  liable  to  appellee  for 
his  damages,  whether  such  fire  was  started  negligently  or  other- 
wise: Pittsburgh  etc.  Ey.  Co.  v.  Jones,  86  Ind.  496;  44  Am.  Rep. 
334;  Indiana  etc.  Ey.  Co.  v.  Overman,  110  Ind.  638;  Louisville 
etc.  Ey.  Co.  v.  Hart,  119  Ind.  273. 

Ck)mp]aint  is  made  of  the  action  of  the  court  in  overruling  a 
motion  to  make  the  complaint  more  specific. 

In  order  to  so  present  any  question  upon  this  ruling  as  to  en- 
able us  to  consider  it,  the  motion  should  have  been  brought  into 
the  record  by  a  bill  of  exceptions.  This  has  not  been  done,  and 
without  this  the  motion  is  not  properly  authenticated  as  a  part 
of  the  record:  Elliott's  Appellate  Procedure,  sec.  814. 

The  overruling  of  the  motion  for  a  new  trial  is  also  assigned 
as  error.  The  causes  urged  in  favor  of  a  new  trial  are  that  tho 
damages  assessed  are  excessive,  and  that  the  verdict  is  not  sus- 
tained by  the  evidence. 

A  transcript  of  evidence  certified  by  the  shorthand  reporter  is 
attached  to  the  transcript,  but  it  is  not  incorporated  into  any  bill 
of  exceptions,  nor  is  there  anything  in  the  record  which  purports 
to  be  ft  bill  of  exceptions  signed  by  the  judge.  This  is  absolutely 
necessary  in  order  ^'^''  to  present  for  review  the  questions  at- 
tempted to  be  raised.  Without  its  authentication  by  the  judge, 
the  stenographer's  report  of  the  evidence  is  entirely  without 
force:  Elliott's  Appellate  Procedure,  sec.  821;  Louisville  etc.  Ey. 
Co.  v.  Kane,  120  Ind.  140. 

Judgment  afiirmed. 

NEGLIGBNCE--SETTTNG  OUT  FIRES.— One  who  negligently 
sets  out,  or  negligently  manages,  a  fire  set  on  his  property  Is  liable 
to  his  immediate  neighbor  for  damage  caused  to  him  by  the  spread  of 
the  fire  onto  such  neighbor's  property.  The  gist  of  the  action  Is  negli- 
gence. If  that  exists  either  in  setting  or  caring  for  the  fire,  and  In- 
jury to  another  happens  therefrom,  liability  attaches.  It  Is  Imma- 
terial whether  such  negligence  Is  gross  or  only  ordinary:  Brummlt  y. 
Fumess,  1  Ind.  App.  401;  50  Am.  St.  Rep.  215,  and  note.  This  ques- 
tion is  the  subject  of  the  monographic  note  to  McNally  v.  Oolwell,  SO 
Am.  St.  Rep.  601-507,  and  Is  also  discussed  in  the  extended  uoite  to 
Gilson  T.  Delaware  etc.  Canal  Co.,  86  Am.  fit.  Rep.  823. 
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[7  INDIAMX  APPEALS,  172.) 

RAILROADS— PASSENGERS— PERSON  RIDING  ON  PLAT- 
FORM.— A  person  who  takes  passage  on  the  platform  of  a  passenger 
coach  on  a  railroad  train,  and  there  continues  his  journey  without 
eutorlng  the  cars,  in  violation  of  the  rules  and  regulations  of  the 
company,  does  not  become  a  passenger,  although  his  fare  Is  de- 
manded by,  and  paid  to.  the  brakeman  on  the  train,  who  is  not  au- 
thorized to  demand  or  receive  fares. 

CARRIERS.— A  PASSENGER  IS  A  PERSON  whom  a  common 
carrl«>r  has  contracted  to  carry  from  one  place  to  another,  and  has  in 
the  course  of  the  performance  of  that  contract  received  under  his 
care  either  upon  the  means  of  conveyance  or  at  the  point  of  depart- 
ure of  that  means  of  conveyance.  The  relation  of  carrier  and  paa- 
senpcr  does  not  arise  tmtil  the  traveler  puts  himself  in  charge  of  the 
carrier  for  the  purpose  of  being  conveyed  to  hla  destination. 

RAILROADS-PASSENGERS,  WHO  ARE  NOT.— It  Is  not 
within  the  power  of  any  oouductor,  brakeman,  or  other  eraployfi  of  a 
railroad  company  to  entitle  any  person  to  ride  upon  a  vehicle  not  In- 
tended for  the  conveyance  of  passengers,  and  If  such  person  does  eo 
even  vtpon  invitation  of  such  employe,  and  even  though  such  ptTson 
and  others  have  customarily  so  ridden,  the  person  thus  traveling  does 
not  thereby  become  a  passenger. 

RAILROADS— RULES  AND  REGULATIONS.— Railroad  com- 
panies not  only. have  the  right,  but  It  is  their  duty,  to  run  their  trains 
In  accordance  with  established  rules  and  regulations,  and  passengers 
must  exercise  reasonable  diligence  to  comply  therewith,  if  reasonable. 

COMMON  CARRIERS  OP  PASSENGERS  are  not  reqtilred  to 
noil  if  y  every  person  who  may  board  their  train  that  he  must  enter 
the  passenger  coach  In  order  to  become  a  passenger.  It  is  the  duly 
of  the  latter  to  inquire,  upon  entering  the  train,  where  the  coach  is 
In  which  he  may  be  carried  to  a  certain  point,  and  it  then  becomes 
the  duty  of  the  carrier's  servants  to  Inform  him;  but  If  he  falls  to 
make  such  Inquiry,  and  in  violation  of  the  company's  rules  enters  a 
rehlcle  not  set  apart  for  passengers,  he  becomee  a  trespasser. 

RAILROADvS— AUTHORITY  TO  COLLECT  FARES.— It  Is  not 
within  the  scope  of  authority  at  the  brakeman  on  a  railroad  train  to 
collect  fares,  nor  to  waive  the  established  rules  and  regulations  made 
for  running  the  trains,  nor  has  any  person  riding  on  the  train  the 
right  to  sui>I>o»c  that  such  employ^  can  bind  the  company  by  such  a& 
arrangement 

0.  Grcsham  and  J.  "W.  Yonche,  for  the  appellant, 

R.  Gregory,  for  the  appellee. 

*"  REINIIARD,  J.  The  appellee  instituted  this  action 
against  the  appellant,  a  common  carrier  of  passengers,  for  fail- 
ing to  carry  him,  aa  per  contract,  from  Auburn  Park,  Illinois,  to 
Hammond,  Indiana. 

Upon  issues  joined,  there  was  a  trial  by  jury,  resulting  in  a 
verdict  and  judgment  in  favor  of  the  appellee.  Among  the 
errors  assigned  and  discussed  by  appellant's  counsel  are  those  of 
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the  overruling  of  its  motion  for  a  judgment  in  its  favor  upon  the 
special  verdict  of  the  jury,  and  the  sustaining  of  the  appellee's 
motion  for  judgment  in  his  favor  upon  such  verdict. 

It  appears  from  the  facts  found  in  the  special  verdict  that  on 
the  thirteenth  day  of  September,  1891,  the  appellant  corporation 
•was  operating  a  railroad  between  Chicago,  Illinois,  and  Ham- 
mond, Indiana.  On  that  day,  at  about  8  o'clock  P.  M.,  the  ap- 
pellee was  at  Auburn  Park,  ^'''*  Illinois,  and  desired  to  go  to 
Hammond,  Indiana.  The  appellant's  train,  Ko.  12,  being  then 
on  its  way  from  Chicago  to  Hammond,  stopped  at  Auburn  Park, 
but  for  what  purpose  is  not  disclosed.  The  appellee  boarded  aa 
express  car  on  said  train,  and  stood  upon  the  front  platform 
thereof,  in  company  with  two  companions,  said  car  being  the 
first  one  in  the  rear  of  the  locomotive  and  in  front  of  the  pas- 
senger coaches,  and  continued  to  ride  thereon  until  the  happen- 
ing of  the  alleged  grievance.  After  the  train  had  started  on  its, 
way,  one  of  the  trainmen  of  the  appellant,  wearing  the  uniform 
of  the  company,  having  the  word  "Erie'*  marked  upon  each  side 
of  his  collar,  and  the  word  "Trainman'*  above  the  visor  of  his 
cap,  presented  himself  to  said  parties  and  demanded  of  them 
where  they  were  going,  and  their  fare.  The  appellee  replied  that 
he  was  going  to  Hammond,  and  handed  the  trainman  fifty  cents, 
which  the  latter  accepted  and  placed  in  his  pocket,  and  shortly 
afterward  left  said  platform.  The  regular  fare  from  Auburn 
Park  to  Hammond  was  forty  cents.  When  the  train  reached 
"State  Line,"  the  conductor  came  forward,  and,  discovering  said 
persons  on  the  platform,  ordered  them  to  leave  the  train,  making 
threats  of  violence  against  them,  and  using  abusive  and  profane 
language.  The  appellee  left  the  train  and  walked  to  Hammond, 
a  distance  of  one  mile,  under  some  difficulty. 

The  jury  found  tliat  by  the  printed  rules  of  said  company  pas- 
sengers are  not  allowed  to  ride  on  the  platforms  of  express  cars; 
and  that  upon  the  outside  of  the  doors  of  each  and  every  pas- 
senger car  on  said  train  a  metallic  strip  was  fastened,  upon  which 
was  written,  "Passengers  are  not  allowed  to  stand  on  the  platform 
while  the  cars  are  in  motion."  The  appellee  did  not  have  any- 
actual  knowledge  of  tJieee  regulations,  nor  did  he  know  the  posi- 
tion or  authority  of  said  trainman  to  whom  he  paid  said  *^* 
fifty  cents,  and  who,  in  point  of  fact,  was  a  brakeman  upon  said 
train.  The  conductor  also  wore  a  uniform  similar  to  that  of  the 
brakeman,  differing  only  in  the  distinguishing  marks  of  the  re- 
spective positions  held  by  the  said  conductor  and  brakeman. 

To  determine  whether  or  not  the  appellee   was  wrongfully 
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ejected  from  the  train,  it  is  necessary  to  ascertain,  first,  whether 
the  appellee  sustained  to  the  appellant  the  relation  of  passen- 
ger. The  liability  of  the  appellant  is  contractual,  and  if,  there- 
fore, there  was  no  legally  enforceable  contract  between  said  par- 
ties, constituting  them  carrier  and  passenger,  respectively,  the 
appellee  cannot  recover.  If,  however,  there  was  such  contract, 
express  or  impL'ed,  a  liability  against  appellant  arises  by  virtue  of 
the  public  duty  raised  by  the  law. 

"A  passenger  is  a  person  whom  a  common  carrier  has  con- 
tracted to  carry  from  one  place  to  another,  and  has,  in  the  course 
of  the  performance  of  that  contract,  received  under  his  care 
cither  upon  the  means  of  conveyance  or  at  the  point  of  departure 
of  that  means  of  conveyance":  2  Am.  &  Eng.  Ency.  of  Law,  742. 

There  is  no  liability  on  the  part  of  the  appellant  unless  at 
some  point  upon  the  route  the  appellee  was  accepted  as  a  pas- 
senger. It  is  not  found  in  the  special  verdict  that  Auburn  Park, 
"where  the  appellee  entered  the  train,  was  a  place  where  the  appel- 
lant's train  was  scheduled  to  stop  to  receive  passengers,  or  that 
he  had  then  paid  his  fare,  or  that  he  had  entered  at  the  invitation 
of  the  appellant. 

A  failure  to  find  upon  some  fact  or  issue  involved  is  equivalent 
to  a  finding  against  the  party  holding  the  affirmative  upon  such 
fact  or  issue:  Henderson  v.  Dickey,  76  Ind.  2 64; Johnson  v.  Put- 
nam, 95  Ind.  57;  Parmater  v.  State,  102  Ind.  90;  Glantz  v.  South 
»^«  Bend,  106  Ind.  305;  Louisville  etc.  Ry.  Co.  v.  Hart,  119  Ind. 
273. 

It  is  affirmatively  shown,  upon  the  other  hand,  that  the  ap- 
pellee entered  one  of  the  appellant's  vehicles  not  set  apart  for 
passengers,  without  invitation  and  against  the  express  rules  and 
regulations  of  the  company,  and  remained  upon  the  same  until 
he  was  ejected. 

The  relation  of  carrier  and  passenger  does  not  arise  until  the 
traveler  "puts  himself  in  charge  of  the  carrier  for  the  purpose 
of  being  conveyed  to  his  destination":  Bus  well  on  Personal  In- 
juries, sec.  114. 

It  cannot  be  said  that  this  has  been  done,  when  the  traveler 
takes  a  position  on  the  train  other  than  that  set  apart  for  the 
use  of  passengers.  It  is  clear  to  us,  therefore,  that  the  appellee 
was  not  a  passenger  on  appellant's  train  when  he  boarded  the 
platform  of  the  express  car.  Did  he  become  such  afterward? 
If  so,  it  must  be  because,  by  the  conduct  of  appellant's  servant, 
the  brakeman,  the  appellant  is  estopped  to  deny  that  the  ap- 
pellee occupied  such  position  on  the  train. 
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It  is  not  witMn  the  power  of  any  conductor,  trainman,  or  other 
«mploy5  of  a  railroad  to  permit  any  person  to  ride  upon  a  ve- 
hicle not  intended  for  the  conveyance  of  passengers;  and  if 
such  person  does  so,  even  upon  invitation  of  such  employ^,  and 
€ven  though  sfuch  person  and  others  have  customarily  so  ridden, 
the  person  thus  traveling  does  not  thereby  become  a  passenger: 
Files  V.  Boston  etc.  E.  R.  Co.,  149  Mass.  204;  14  Am.  St.  Rep. 
411. 

Railroad  companies  not  only  have  the  right,  but  it  is  their  duty 
to  run  their  trains  in  accordance  with  established  rules  and  reg- 
ulations, and  passengers  must  exercise  reasonable  diligence  to  ac- 
quaint themselves  with  the  same,  and,  where  such  regulations  an* 
reasonable,  it  is  the  duty  of  passengers  to  comply  with  them: 
Pittsburgh  etc.  Ry.  Co.  v.  Lightcap,  7  Ind.  App.  249. 

*'■''  We  do  not  wish  to  be  understood  as  holding  that  persons 
desiring  to  travel  upon  railroad  trains  must  inform  themselves  of 
every  rule  and  regulation  of  the  company,  in  order  to  secure  pro- 
tection, but  what  we  do  decide  is  that  they  are  not  entitled  to 
such  protection  when  they  act  in  open  violation  of  the  most  com- 
mon and  best  known  of  such  regulations,  among  which  is  the  one 
forbidding  persons  to  ride  upon  platforms  of  cars. 

Common  carriers  of  passengers  are  not  required  to  notify  every 
individual  who  may  board  their  train  that  he  must  enter  the  pas- 
senger coach  in  order  to  become  a  passenger.  It  is  the  duty  of 
the  latter  to  inquire,  upon  entering  the  train,  where  the  coach 
is  in  which  he  may  be  carried  to  a  certain  point,  and  it  then  be- 
comea  the  duty  of  the  carrier's  servants  to  inform  him.  If  he 
acts  upon  the  information,  the  company  thereby  accepts  him  as 
a  passenger,  and  he  is  entitled  thereafter  to  all  the  privileges  and 
immunities  as  such.  But  if,  upon  the  other  hand,  he  fails  to 
make  such  inquiry,  and,  in  violation  of  the  company^s  rules,  en- 
ters a  vehicle  not  set  apart  for  passengers,  he  becomes  a  tres- 
passer. 

It  was  not  within  the  scope  or  authority  of  the  brakeman  to 
collect  fare,  and,  even  if  it  had  been,  such  brakeman  would  have 
no  right  to  waive  the  established  rules  and  regulations  made  for 
the  running  of  the  trains,  and  the  appellee  had  no  right  to  sup- 
pose that  such  employ^  could  bind  the  company  by  such  an  ar- 
rangement: Ohio  etc.  Ry.  Oo.  v.  Hatton,  60  Ind.  12;  Pittsburgh 
etc.  Ry.  Co.  v.  ISTuzum,  60  Ind.  533. 

Appellee,  therefore,  acquired  no  rights  as  a  passenger  by  the 
payment  of  money  to  the  brakeman.  Had  he  been  in  the  pas- 
senger coach  at  the  time  he  made  such   payment,   a   different 
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question  would  be  presented.  As  it  was,  he  was  a  trespasser  when 
he  entered,  and  remained  ^'^^  such  throughout,  and,  when  the 
conductor  discovered  him  upon  the  platform,  he  had  a  right  to 
eject  him  from  the  train.  The  appellee  not  being  a  passenger, 
the  appellant  owed  him  no  duty  of  carriage,  and  he  has,  there- 
fore, no  cause  of  action. 

It  is  contended,  however,  that  the  special  findings  show  that 
appellee  was  ejected  witii  unnecessary  violence,  and  under  ag- 
gravating circumstances. 

It  is  a  suflBcient  answer  to  this  to  say  that  the  complaint  is 
not  drafted  upon  that  theory.  The  gist  of  the  complaint  is  the 
violation  of  the  contract  to  carry.  All  other  averments,  as  to 
aggravating  circumstances,  etc.,  are  mere  incidents  to  the  fail- 
ure to  carry.  If  the  principal  fact  was  established,  the  jury 
might  consider  the  incidents  in  measuring  the  damages.  It  is 
one  thing,  however,  for  the  company  to  fail  in  the  performance 
of  its  obligation  to  carry,  and  quite  another  for  the  servants  of 
the  company  to  eject  a  trespasser  with  unnecessary  force  and 
violence  or  under  circumstances  that  render  the  ejectment  itself 
a  trespass.  In  either  case  there  may  be  a  right  of  action  against 
the  company,  but  the  injured  party  cannot  count  upon  one  and 
recover  upon  the  other:  Chicago  etc.  R.  R.  Co.  v.  Bills,  118  Ind. 
221.  Our  conclusion  is,  that  the  appellant  was  entitled  to  judg- 
ment. 

Other  questions  presented  by  the  appellant  need  not,  therefore, 
be  determined. 

Judgment  reversed,  with  instnictions  to  the  court  below  to 
»ust<nin  appellant's  motion  for  judgment  in  its  favor  upon  the 
special  verdict 

TNTITEPAREnf  Plttsbnrjrh  r-tc.  Ry  Co.  v.  Hchtcap.  7  Ind.  Anp.  24*>, 
the  abore-named  defendant  Btied  the  railroad  company  for  damaRos, 
and  recovered  a  Judgment  In  the  trial  court.  He  bouyrht  a  round-trip 
ticket,  which  entitled  him  to  a  passage  both  ways  bertween  two  sta- 
tions on  the  line  of  way  of  the  railroad,  and  having  made  the  trip 
one  way  between  said  stations,  he  boarded  a  passenger  train  run- 
ning between  said  stations  to  make  the  return  trip.  His  fare  was 
demanded,  and  he  presented  the  return  coupon,  which  was  »tlll  good. 
The  condnctor  refused  to  receive  the  coupon,  and  demanded  regular 
fare,  which  the  said  defendant  paid  to  prevent  being  expelled  from 
the  train.  He  then  brought  this  action  to  recover  damages,  but 
falWI  to  alli^go  In  his  comnlnint  thnt  the  train  on  whlcli  he  w.na  com- 
pelled to  pay  fare  was  scheduled  to  stop  at  the  station  of  his  desti- 
nation, although  he  did  allefre  that  all  trains  were  required  by  law 
to  stop  there.  A  demurrer  to  the  complaint  vrnn  ovemiled  In  the  trial 
court,  and  the  appellate  court.  In  reversing  the  Judgment  of  the  trial 
court,  held  that  the  complaint  was  Insufficient  for  failure  to  allege 
that  such  Nation  of  deittlnation  w««n  a  station  at  which  said  train 
was  Kbeduled  to  atop,  and  that,  onleas  this  waa  a  fact,  the  railroad 
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company  was  not  compelled  to  receive  the  coupon,  and  had  a  right  to 
demand  fare  to  the  first  station  at  which  such  train  was  scheduled 
to  stop  beyond  where  the  fare  was  demanded,  ajid  also,  that  the 
fact  that  the  person  holding  the  coupon  alighted  from  the  train  when 
It  stopped  at  the  station  to  which  bis  coui>on  entitled  him  to  ride  on  a 
train  scheduled  to  stop  there  did  not  aft'ect  the  rights  of  the  railroad 
company.  The  appellate  court  also  announced  the  following  general 
rule: 

"Doubtless,  a  railroad  company  not  only  has  the  right,  but  It  Is  its 
duty,  to  operate  its  trains  In  accordance  with  established  rules  and 
regulations,  and  upon  these  It  Is  not  bound  to  infringe  m  order  to  ac- 
commodate a  single  passenger.  On  the  other  hand,  it  is  the  duty  of 
one  about  to  become  a  passenger  to  use  reasonable  diligence  in  ac- 
quainting himself  with  the  rules  and  regulations  of  the  company  re- 
epecting  the  time  when,  the  place  where,  and  the  clrcumstauces  under 
which  a  train  upon  which  he  desires  to  travel  may  go  or  stop 
according  to  the  company's  rules  and  regulations;  and  if,  by  neglect- 
ing to  do  so,  he  makes  a  mistake,  he  can  have  no  remedy,  if  he  be 
carried  past  his  destination  or  ejected  before  getting  there:  Pitts- 
burgh etc.  Ry.  Co.  v.  Nuzum,  50  Ind.  141;  19  Am.  Rep.  70:^;  Ohio 
etc.  Ry.  Co.  v.  Applewhite,  52  Ind.  540;  Ohio  etc,  Ry.  Co.  v.  Hatton, 
60  lud.  12;  Chicago  etc.  R.  R.  Co.  v.  Bills,  104  Ind.  13;  118  Ind.  221." 
•  CARRIERS— FASSENGERS— WHO  ARE.— A  passenger,  in  a  legal 
sense,  Is  one  who  travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier,  as  the  payment  of  fare, 
or  that  which  is  accepted  as  an  equivalent  therefor:  Bricker  v.  Phil- 
adelphia etc.  R.  R.  Co.,  132  Pa.  St.  1;  10  Am.  St.  Rep.  585,  and  note. 
One  whom  a  railway  corporation  was  under  no  statutory  of  comiuon- 
law  obligation  to  carry  In  the  manner  in  which  he  was  carried  at  the 
time  of  an  accident  is  not  entitled  to  enforce  against  such  corpora- 
tion the  obligation  and  liability  of  a  common  carrier:  Robertson  v. 
Old  Colony  R.  R.  Co.,  156  Mass.  525;  32  Am.  St.  Rep.  482. 

RAILROADS— LIABILITY  FOR  INJURY  TO  PERSON  NOT 
RIDING  IN  PROPER  VEHICLE.— When  a  passenger  voluntarily 
violates  a  rule  of  the  company,  and  brings  injury  upon  himself 
wliich  he  would  not  otherwise  have  received  by  going  from  a  passen- 
ger car  into  an  express  car  or  other  place  not  intended  for  passen- 
gers, he  cannot  Invoke  In  defense  to  his  contributory  negligence  the 
failure  of  the  conductor  to  enforce  the  rule:  Florida  etc.  Ry.  Co.  v. 
Hirst.  30  Fla.  1;  32  Am.  St.  Rep.  17,  and  note.  One  who  takes  an  ex- 
posed position  on  a  train  not  designod  for  the  use  of  passengers,  as- 
sumes the  special  r'sks  of  that  position  whether  he  takes  it  by  lie  nse, 
noninterference,  or  special  permission  of  the  conductor:  Files  v.  Bos- 
ton etc.  R.  R.  Co.,  140  Mass.  204;  14  Am.  St.  Rep.  411,  and  note. 
Where  a  passenger  rides  in  the  saloon  car  of  a  freight  train  contrary 
to  the  rules  of  the  company,  but  Avithout  objection  from  the  con- 
ductor. Who  collected  first-class  fare  from  him.  It  was  held  that  ha 
could  not  recover  for  injuries  received  through  the  negligence  of  the 
railroad  company:  Dunn  v.  Grand  Trunk  Ry.,  58  Me.  187;  4  Am. 
Rep.  267.  But  see  Lake  Shore  etc.  R.  R.  Co.  v.  Brown,  123  111.  162; 
5  Am.  St.  Rep.  510.  See,  also,  the  extended  notes  to  Darwin  v.  Cliar- 
lotte  etc.  R.  R.  Co.,  55  Am.  Rep.  42-44,  and  Nolan  v.  Brooklyn  ore. 
R.  R.  Co.,  41  Am.  Rep,  347-349,  In  which  the  question  of  the  liability 
of  railroads  for  Injuries  received  by  passengers  while  riding  on  plat- 
forms Is  also  discussed. 

RAy.ROADS— DUTY  TO  MAKE  AND  ENFORCE  RULES  FOR 
THE  PROTECTION  OF  PASSENGERS.— A  railroad  company  has  a 
right  to  make  and  enforce  rules  and  regulations  in  regard  to  the  ad- 
mission of  passengers  to  its  trains,  provided  such  rules  are  reasonable 
AM.  Bt.  Kbp.,  Vol.  Lil.  — 29 


450        Meridian  Nat.  Bank  v.  First  Nat.  Bank.      [Indiana, 

and  do  not  subject  the  passenger  lo  nnoecessary  Inconvenience  and 
annoyance:  Northern  etc.  Ry.  Co.  r.  O'Conner.  7H  Md.  207;  35  Am.  St. 
Kep.  422;  Memphis  etc.  R.  R.  Co.  v.  Benson,  85  Tenn,  G27;  4  Am.  St. 
Rep.  776,  and  note.  This  question  Is  thoroughly  discussed  in  the  ex- 
tended notes  to  Commonwealth  v.  Power,  41  Am.  Dec.  471-486,  and 
Cheney  y.  Boston  etc.  B.  B.  Co.,  45  Am.  Dec  192-199. 


Meridian  National  Bank  v.  First  National  Bank. 

[7  I NDIANA  Appeals,  322.] 

BANKS  AND  BANKING— CERTIFICATION  OF  CHECK- 
EFFECT.— The  certification  of  a  check  In  the  hands  of  the  payee,  the 
body  of  which  Is  unaltered,  releases  the  drawer  from  further  liability, 
and  creates  a  direct  liability  from  the  bank  to  the  payee,  while  as  be- 
tween the  bank  and  the  drawer,  it  operates  as  a  payment  to  that  ex- 
tent on  his  account,  and  although  prior  to  its  being  eertiiied  the  check 
may  be  countermanded  by  the  drawer,  yet  after  its  certilication  It  has 
passed  beyond  his  control,  and  he  no  long«r  has  power  to  counter- 
mand its  payment 

BANKS  AND  BANKING-€HBOKS— OERTIFLOATION  OP 
ASSUMED  NAME  OF  PAYEE.— The  cerUHcation  of  a  check  by  the 
bank  upon  which  It  Is  drawn  and  Its  subsequeut  indorsement  by  the 
man  to  whom  it  was  actually  issued  and  by  whom  the  drawer  In- 
tended the  money  should  be  received  Is  effectual  to  pass  the  title  to 
the  check  to  another  bank  paying  the  amount  of  it  in  good  foJth  to 
the  drawee  upon  presentment,  althougli  the  latter  aots  under  an  as- 
sumed and  fictitious  name  during  the  whole  transaction  wlille  not 
really  Impersonating  any  other  individual.  In  such  case  any  loss  on 
the  check  must  fall  on  the  bank  certifying  it,  and  through  such  bank, 
upon  the  drawer. 

A.  C.  Harris  and  L.  A.  Cox,  for  the  appellant. 

R.  N.  Lamb,  B.  Hill,  B.  F.  Love,  and  H.  C.  Morrison,  for  the 
appellee. 

'^  GAVIN,  J.  The  appellee  brought  this  suit  in  the  Marion 
superior  court,  upon  a  check  certified  by  appellant.  The  case 
was  tried  at  special  term,  and,  on  special  findings  of  fact  and 
conclusions  of  law  by  the  court,  judgment  was  rendered  in  favor 
of  appellant.  On  appeal  to  the  general  term,  this  judgment  was 
reversed,  and  from  that  reversal  appeal  is  taken  to  this  court. 

The  facts  found,  so  far  as  material  to  the  questions  presented 
in  this  court,  are  as  follows: 

"1.  Heretofore,  to  wit,  on  the  night  of  the  3d  of  Septem- 
ber, 1890,  William  C.  Milbum,  with  another,  stole  from  George 
W.  Ray,  near  the  town  of  Franklin,  Johnson  county,  Indiana, 
two  head  of  steers,  and  drove  them  to  the  Indianapolis  stock- 
yards for  sale,  arriving  there  early  in  the  morning.    At  that  time 
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the  firm  of  Stockton,  Gillespie  &  Co.,  livestock  brokers  and 
dealers,  had  an  office  at,  and  were  engaged  in  business  in,  the 
Indianapolis  stockyards,  situate  near  the  city  of  Indianapolis, 
Indiana.  Mr.  Stockton  had  the  transaction,  ^^'*  now  to  be 
etated,  early  in  the  morning  of  the  4th  of  September,  1890. 

"Milburn,  who  was  a  stranger  to  Mr.  Stockton,  requested  him 
to  sell  the  cattle.  Stockton  called  a  buyer  near  by  and  asked  for 
a  bid,  which  was  made  at  $3.25  per  hundred  pounds.  Stockton 
replied  that  was  not  enough,  and  started  off  on  an  errand  of  busi- 
ness, when  Milburn  said  to  him  (Stockton)  to  sell  the  cattle,  as 
that  price  was  as  much  as  he  expected  to  receive,  and  he  was  in 
haste  to  leave  the  city  on  the  early  train.  "Without  complying 
with  this  request,  Stockton  stepped  away  for  a  few  minutes  on 
a  matter  of  other  business,  and  returned,  when  he  found  Milburn 
turning  the  cattle  out  of  a  pen  in  which  they  had  been  placed, 
to  be  taken  to  the  scales  and  weighed,  which  was  done. 

"Thereupon  Stockton  gave  a  memorandum  of  the  weight  and 
price  ($3.25  per  hundred  pounds)  to  Milburn,  who  earried  it  to 
Mr.  Gillespie  in  the  office;  a  computation  was  made,  showing  that 
the  cattle  eame  to  the  sum  of  $68.15.  Gillespie  asked  Milburn 
(who  was  an  entire  stranger  to  him)  what  was  his  name,  when  he 
answered  'W.  C.  Smith,'  and  thereupon  Gillespie  made  out  the 
following  check: 

"  'No.  1372.  Indianapolis,  Sept.  4th,  1890. 

"'MERIDIAN  NATIONAL  BANK. 

"  Tay  to  the  order  of  W.  C.  Smith,  sixty-eight  dollars  and  fif- 
teen cents  ($68.16). 

« 'STOCKTON,  GILLESPIE  &  CO.' 

"Neither  of  the  members  of  said  firm  then  had  any  knowledge, 
other  than  as  given  aforesaid  by  Milburn,  as  to  what  was  his 
proper  name.  Milburn  and  his  confederate  at  once  left  the  of- 
fice. Stockton  was  suspicious  that  the  cattle  had  been  stolen 
from  the  haste  manifested  in  their  sale,  as  above  stated,  and  be- 
cause an  employ^  ^^^  and  solicitor  of  the  firm,  who  had  met 
Milburn  and  his  confederate  when  they  drove  the  said  stock  into 
the  yard,  told  him  (Stockton)  that  Milburn  had  given  to  him 
(said  solicitor)  as  his  (Milburn's)  name  that  of  'Davis.'  And  so 
he  did  not  ship  that  day,  the  said  two  (2)  steers,  but  kept  them 
until  about  noon  of  the  day  following,  to  wit,  September  5, 
1890,  when  Mr.  Eay  came  to  the  stockyards  and  identified  the 
cattle  as  his  own  in  the  presence  of  Mr.  Stockton. 

"2.  Early  in  the  morning  of  the  4th  of  September,  1890,  Mil- 
"bnm  (who  was  an  entire  stranger  to  the  officers  of  the  Meridian 
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National  Bank)  presented  said  check  unindorsed,  at  the  said  hank, 
to  Mr.  Woeher,  one  of  the  tellers,  for  payment.  Mr.  Wocher  then 
informed  him,  as  he  was  a  stranger,  tliat  he  must  identify  him- 
self, which  he  said  he  could  not  do,  as  he  was  not  acquainted  in 
the  city  of  Indianapolis.  Thereupon  it  was  suggested  (but 
whether  by  Wocher  or  Milbum,  Mr.  Wocher,  who  was  the  only 
witness,  was  unable  to  recollect)  that  tiie  check  should  be  certi- 
fied, and  then  it  could  be  iised  at  Franklin.  At  the  defendant's 
bank  he  represented  his  name  to  be  'W.  C.  Smith.*  Thereupon 
the  bank  aforesaid  made  a  certificate  on  the  face  of  the  said  check 
as  follows: 

"  'Certified.    $68.15.    Meridian  National  Bank. 

"  'AVOCHER,  Teller.' 

"And  the  said  check  was  delivered  back  to  ^lilbum. 

"3.  During  the  afternoon  of  said  September  4,  1890,  Mil- 
bum  and  some  other  person,  during  banking  hours,  went  into 
the  bank  of  the  plaintiff  at  Shelbyville, Indiana,  and  presented  the 
said  check  to  the  casliier  of  that  bank  and  asked  him  to  purchase 
it  The  cashier  did  not  know  the  person  presenting  it,  nor  the 
person  with  him.  lie  was  busily  engaged  in  the  business  of  the 
bank,  and  thought  the  face  of  the  person  with  Milbum  ^^* 
was  familiar,  but  did  not  then  know,  nor  did  he  know  at  tlie 
trial,  the  name  of  such  person.  Looking  at  the  check,  he  saw- 
that  it  was  certified,  but  that  it  was  not  indorsed,  but  rely- 
ing upon  the  certification,  he  thereupon  asked  the  holder  of 
the  check  to  indorse  it;  he  and  the  person  with  him  turned  about 
to  a  writing  counter  across  the  bankingroom,  and  soon  returned 
with  the  check  indorsed  upon  the  back  *W.  C.  Smith,'  and, 
passed  it  to  the  cashier.  And  thereupon  the  casliier  paid  Mil- 
bum  $G8.15,  and  in  the  evening  mail  inclosed  the  said  check  to 
the  bankinghouse  of  S.  A.  Fletcher  &  Co.,  its  Indianapolis  cor- 
respondent, for  collection. 

"4-  On  the  5th  of  September,  and  before  the  presentation  of 
the  check  to  the  Meridian  Bank  for  payment,  the  drawers  of  the 
check,  having  learned  that  the  cattle  were  stolen,  countermanded 
the  payment  of  the  check,  and  the  Meridian  Bank,  on  the  6th  of 
September,  refused  to  pay  the  same  when  presented  to  it 
through  the  clearinghouse,  through  wliich  it  had  passed  on  the 
5th,  and  the  check  was  returned  to  the  plaintiff  in  the  action 
below. 

**6.  At  the  time  Mr.  Wocher  certified  the  said  check,  he 
charged  the  same  against  the  account  of  Stockton,  Gillespie  & 
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€o.,  who  then,  and  for  a  long  time  prior  thereto,  kept  their  de- 
posits in  that  bank  and  had  a  certified  check  account. 

"8.  Milbum  had  never  been  known  in  the  community  where 
he  had  lived  by  any  other  name  than  that  of  W.  C.  Milbum." 

It  seems  to  be  well  established  that,  as  a  general  rule,  the  cer- 
tification of  a  check  in  the  hands  of  the  payee,  the  body  of  which 
is  unaltered,  releases  the  drawer  from  further  liability,  and 
•creates  a  direct  liability  from  the  bank  to  the  payee,  while,  as 
between  the  bank  and  the  drawer,  it  operates  as  a  payment  to 
thai  extent  on  his  account,  ^^"^  and  although,  prior  to  its  being 
certified,  the  check  may  be  countermanded  by  the  drawer,  after 
its  certification  it  has  passed  beyond  his  control,  and  he  no  longer 
has  power  to  countermand  its  payment:  Daniel  on  Negotiable 
Instruments,  sees.  1601-1603;  Morse  on  Banks  and  Banking,  sec. 
414;  Van  Schaack  on  Bank  Checks,  91,  92. 

Whether  or  not  the  liability  of  the  certifying  bank  may,  under 
■certain  circumstances,  extend  even  further,  we  need  not  now 
•determine. 

It  is  said,  in  Bom  v.  First  Nat.  Bank,  123  Ind.  78,  18  Am.  St. 
Hep.  312:  "That  the  drawer  of  a  check  is  released  if  the  holder, 
instead  of  presenting  it  for  payment  himself,  procures  it  to  be 
certified  by  the  bank  upon  which  it  is  drawn.  If  the  holder  elects 
to  procure  the  certification  of  the  dheck,  it  becomes,  in  his  hands, 
€ubstantially  a  certificate  of  deposit.  By  his  own  hand  he  makes 
the  bank  his  debtor,  ....  and  releases  the  drawer  of  the 
■check." 

The  principal  question  upon  which  the  rights  of  the  parties 
in  this  case  depend  is  whether  or  not  the  indorsement  of  the 
■check  by  Milburn,  under  the  assumed  name  of  Smith,  and  with- 
•out  identification,  was  such  an  indorsement  as  was  effectual  to 
pass  to  the  appellee  the  title  to  the  check.  If  it  was,  it  will  then 
be  unnecessary  for  this  court  to  determine  a  number  of  the  propo- 
fiitions  advanced  by  counsel  on  each  side. 

The  position  of  counsel  for  the  appellant  may  best  be  stated 
in  their  own  language:  *Tn  other  words,  the  Shelby ville  Bank's 
contention  is,  that  the  acceptance  of  an  unindorsed  check  im- 
plies three  things:  1.  That  the  signature  of  the  maker  is  gen- 
uine; 2.  That  the  maker  has  money  to  his  credit  which  the  bank 
•will  retain  until  the  check  is  presented  for  payment;  3.  That  the 
holder  is  the  payee,  and  is  entitled  to  receive  the  money.  ^^** 
While  the  contention  of  the  Meridian  Bank  is,  that  the  certifica- 
tion of  the  check  unindorsed  does  not  waive,  but  is  subject  to 
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identificataon  and  legal  indorsement:  Daniel  on  Negotiable  In- 
Btniments,  sec.  1607  a.  And  that,  as  the  check  was  given  for 
stolen  cattle,  and  was  not  made  payable  to  the  real  person,  Will- 
iam C.  Milbum,  but  to  no  person,  vithout  its  knowledge,  and 
for  a  fraudulent  purpose,  the  indorsement  was  invalid,  and  the 
same  in  law  as  if  it  had  been  passed  over  the  counter  of  the  Shel- 
byville  Bank,  unindorsed,  in  which  case  the  transferee  takes  it 
subject  to  all  equities  and  defenses." 

Under  the  view  which  we  have  taken  of  this  case,  it  is  not  re- 
quired of  appellee,  in  order  to  sustain  the  judgment  of  the  court 
below,  that  it  should  maintain  the  proposition  No.  3,  as  stated 
by  appellant's  counsel.  Neither  is  it  necessary  that  we  should 
determine  whether  or  not  it  would  be  permissible  to  the  bank,  on 
the  ground  of  want  of  consideration  or  fraud  as  between  the 
payee  and  the  drawer,  to  defend  against  a  check  certified  by  it 
after  it  has  passed  into  the  hands  of  an  innocent  holder  even 
though  unindorsed. 

It  is  settled  law  that  the  bona  fide  assignee,  by  indorsement, 
for  value,  takes  such  paper  freed  from  any  equities  existing  be- 
tween the  original  parties:  Daniel  on  Negotiable  Instruments, 
sees.  1608-1652;  Morse  on  Banks  and  Banking,  sec.  419;  Van 
Shaack  on  Bank  Checks,  63-89. 

Under  the  facts  of  this  case,  we  think  that  the  indorsement 
of  the  check  by  the  man  to  whom  it  was  actually  issued,  and  by 
whom  the  drawer  intended  that  the  money  should  be  received, 
was  an  efTectual  indorsement  to  pass  to  the  Shelbyville  Bank  the 
title  to  the  check,  and  the  indorsement  was  not  as  to  it  invali- 
dated by  reason  of  the  payee's  acting  under  an  assumed  and  fic- 
titious name,  when  he  was  not  really  impersonating  *^  any 
other  individual.  The  check  was  intended  for  a  person,  not  a 
name.  Names  possess  neither  personality  nor  existence.  They 
but  serve  to  identify  individuals.  The  check  was  received  by  the 
identical  person  or  individual  to  whom  its  drawer  intended  to 
deliver  it,  and  was  by  that  person  indorsed  in  the  name  in  which 
it  was  issued  to  him.  Even  the  drawer  did  not  have  in  mind  as 
the  payee  any  other  or  difTerent  individual  whom  he  erroneously 
believed  the  person  to  whom  he  delivered  the  check  to  be. 

That  it  is  the  identity  of  the  person,  and  not  of  the  name, 
which  controls  the  right  to  the  check,  is  shown  by  some  of  the 
cases  cited  by  counsel — those  of  Graves  v.  American  etc.  Bank, 
17  N.  Y.  205,  and  Indiana  Nat.  Bank  v.  lloltsclaw,  98  Ind.  85, 
where  a  check  or  draft  was  drawn  and  intended  to  be  sent  to 
one  man,  but,  by  some  mistake,  was  received  by  another  of  the 
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Bame  name,  who  transferred  it,  but  liis  transfer  was  held  to  pass 
no  right  to  the  paper,  eA'en  in  the  hands  of  an  innocent  holder, 
because,  although  the  names  were  the  same,  the  person  for  whom 
the  paper  was  intended  was  different. 

An  action  may  be  maintained  upon  an  instrument,  although 
executed  to  the  party  by  a  name  other  than  his  right  one,  if  it 
was  really  intended  to  be  executed  to  him:  Wooster  v.  Lyons, 
5  Blackf.  60;  Leaphardt  v.  Sloan,  5  Blackf.  278;  Ehyan  v.  Dun- 
nigan,  76  Ind.  178;  Hasselman  v.  Japanese  etc.  Co.,  2  Ind.  App. 
180. 

In  support  of  their  proposition  that  the  indorsement  of  this 
check  was  a  mere  forgery  and  therefore  invalid  and  ineffectual, 
counsel  rely  largely  upon  the  ease  of  Armstrong  v.  National 
Bank,  46  Ohio  St.  512,  15  Am.  St.  Eep.  655,  as  affording,  to  use 
their  own  expression,  "a  full  discussion  of  the  point  under  con- 
sideration." There  one  Grimes  fraudulently  represented  him- 
self to  be  the  agent  of  one  ^^^  Brown,  a  fictitious  person,  and  by 
false  representations  obtained  from  Armstrong  a  check  payable 
to  liis  supposed  principal.  Brown.  Grimes  indorsed  the  fictitious 
name  ""William  Brown"  on  the  check,  and  presented  it  to  the 
bank,  which  paid  it.  It  was  held,  giving  to  the  case  the  con- 
struction most  favorable  to  appellant,  that  the  charge  against 
Armstrong  on  account  of  the  check  should  be  canceled  as  a  for- 
gery regarding  the  indorsement. 

There  is  between  that  case  and  this  one  in  hand  a  marked  dis- 
tinction in  this,  that  there  Armstrong,  the  drawer  of  the  check, 
did  not  intend  to  make  the  check  payable  to  the  man  to  whom 
she  delivered  it  and  who  afterward  indorsed  it,  but  to  another 
and  a  different  person,  whom  she  supposed  to  exist,  although 
he  really  had  no  existence.  There  the  drawer  did  not  intend,  by 
the  name  used  as  that  of  the  payee,  to  designate  the  man  to 
whom  she  delivered  the  check  and  who  afterward  negotiated  it. 
There  it  was  not  intended  by  the  drawer  of  the  check  that  the 
person  to  whom  she  delivered  it,  and  who  negotiated  it,  should 
receive  the  proceeds  of  the  check.  Here  it  was  plainly  intended 
that  the  man  to  whom  the  drawers  delivered  the  check  should 
be  the  beneficiary  of  it. 

The  case  of  Dodge  v.  National  etc.  Bank,  30  Ohio  St.  1,  upon 
which  the  Armstrong  case  is  largely  founded,  recognizing  the 
principle  by  which  we  govern  this  case,  says  that  the  bank  paying 
the  check  on  the  forged  indorsement  "had  the  right  to  show,  if 
it  could,  that  the  person  to  whom  the  check  was  delivered  was, 
in  fact,  the  person  whom  the  drawer  intended  to  designate  by  the 
name  of  Frederic  B.  Dodge." 
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Counsel  for  appellant  have  cited  no  case  which  comes  any 
nearer  to  the  question  in  hand  than  the  Armstrong  *^^  case, 
nor  have  we  been  able  to  find  any  favorable  to  them. 

Several  general  statements  are  taken  from  the  text-books  to 
the  effect  that  to  sign  the  name  of  a  fictitious  or  nonexisting  per- 
son is  forgery,  citing  Byles  on  Bills,  333;  Daniel  on  Negotiable 
Instruments,  sees.  13G,  1345;  1  Bishop  on  Criminal  Law,  433; 
Ohitty  on  Bills,  182  (*158). 

We  do  not  think  that  any  of  these  statements  are  really  in- 
tended to  mean  such  a  case  as  we  have  here.  On  the  contrary, 
it  is  said  in  one  of  the  sections  of  Daniel  referred  to  (Daniel  on 
Negotiable  Instruments,  sec.  136):  "For  this  reason,  bills  and 
notes  payable  to  fictitious  payees  are  not  tolerated,  and  will  never 
be  enforced,  save  when  in  the  hands  of  a  bona  fide  holder,  who 
received  them  without  knowledge  of  their  true  character." 

At  section  138,  Daniel  expressly  states  his  view  that  an  inno- 
cent holder  is  entitled  to  enforce  the  paper,  although  a  fictitious 
indorsement  may  intervene. 

In  Chitty  on  Bills,  181  (*158),  this  language  is  used  immedi- 
ately preceding  that  relied  upon  by  counsel:  "Where  a  bill  is 
drawn  in  the  name  of  a  fictitious  person,  payable  to  the  order  of 
the  drawer,  the  acceptor  is  considered  as  undertaking  to  pay  to 
the  order  of  the  person  who  signed  as  drawer,  and  therefore  a 
bona  fide  indorsee  may  bring  evidence  to  show  that  the  signa- 
tures of  the  supposed  drawer  to  the  bill  and  to  the  first  indorse- 
ment are  in  the  same  handwriting." 

An  examination  of  the  cases  cited  in  support  of  the  text  where 
these  statements  relied  on  by  counsel  are  made  will  show  that 
none  of  them  are  of  the  same  character  as  this.  In  the  main, 
they  are  cases  where  the  paper  was  the  creation  of  the  party  as- 
suming the  fictitious  name  and  was  then  by  him  indorsed  to 
others,  where  quite  a  difTerent  rule  might  well  govern  from  this, 
in  which  the  paper  set  afloat  is  the  creation  of  another  by  whom 
it  was  intended  ^^*  to  accomplish  the  very  results  which  it  did 
produce,  that  is,  to  pay  so  much  money  to  the  man  to  whom  the 
check  was  delivered. 

It  may  also  be  noticed  that  the  cases  supporting  these  text- 
book citations  are  mostly  old  English  cases  found  in  Kusscll  & 
Ryan's  Criminal  Cases,  and  Ivoach's  Criminal  Cases,  and  they  do 
not  seem  to  be  followed,  to  the  extent  of  counsel's  application 
at  least,  by  even  the  English  courts. 

In  Regina  v.  Martin,  21  Alb.  L.  J.  91,  Cockbum,  C,  J.,  quotei 
with  approval  from  Dunn's  case,  1  Leach  C.  C.  GS,  "tliat  if  a 
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person  give  a  note  entirely  as  his  own,  his  subscribing  it  by  a  fic- 
titious name  will  not  make  it  a  forgery,  the  credit  there  being 
^ven  to  himself  without  any  regard  to  the  name  or  without  any 
relation  to  a  third  person." 

In  Commonwealth  v.  Baldwin,  11  Gray,  197,  71  Am.  Dec.  703, 
it  is  held  that  signing  a  promissory  note  in  the  name  of  a  ficti- 
tious firm,  of  which  the  writer  claimed  to  be  a  member,  was  not 
forgery. 

Whether,  however,  the  offense  of  Milbum  in  this  transaction 
be  termed  a  technical  forgery  or  not,  both  sound  reasoning,  as 
it  appears  to  us,  and  the  authorities  recognize  the  right  of  the 
Shelbyville  bank  to  enforce  its  title  to  this  check  through  this 
indorsement  in  controversy. 

In  PhilKps  V.  Im  Thnrn,  114  Eng.  Com.  L.  694,  18  Com.  B., 
N.  S.,  694,  in  an  action  by  the  indorsee  of  a  bill  against  the  ac- 
ceptor, it  was  held  that  the  acceptor  could  not  defend  on  the 
ground  that  the  bill  was  payable  to,  and  indorsed  by,  a  fictitious 
payee,  of  which  fact  the  acceptor  had  no  knowledge. 

It  was  urged  there,  as  here,  that  the  indorsement  was  a  fiction 
and  a  nullity,  and  therefore  could  not  convey  title. 

Merchants'  Loan  etc.  Co.  v.  Bank  etc.,  7  Daly,  137,  resembles 
this  case  in  many  of  its  details.  One  Steams,  ^^^  representing 
himself  to  be  F.  W.  Frothingham,  bought  a  piano  of  the  Stein- 
ways,  gave  in  payment  a  raised  check  payable  to  F.  W.  Frothing- 
ham,  and  received  back  for  the  balance  of  the  check  above  the 
purchase  price  Steinway's  check  payable  to  himself  by  this  as- 
sumed name  of  Frothingham.  This  check  he  procured  to  be 
certified,  pajinent  being  refused  for  want  of  identification,  and 
then  transferred  it  to  the  Merchants'  Bank  for  value.  The  court 
held  the  indorsees  obtained  a  valid  title  to  the  check  and  could 
enforce  it. 

The  supreme  court  of  Massachusetts,  while  recognizing  the 
general  rule  that  a  forgery  may  be  committed  by  the  use  of  a 
fictitious  name  (Commonwealth  v.Costello,  120  Mass.  358), recog- 
nizes, also,  the  principle  that  an  indorsement  in  an  assumed 
name  may  be  effectual  to  convey  title  to  the  check:  Robertson  v. 
Coleman,  141  Mass.  231;  55  Am.  Eep.  471. 

In  that  case  a  man  stole  a  team,  sold  it,  and  received  in  pay- 
ment a  check  payable  to  Charles  Barney,  his  assumed,  but  not 
his  real,  name.  This  check  he  indorsed  to  an  innocent  holder, 
without  any  real  identification.  Payment  was  refused,  and  the 
holder  brought  suit  against  the  drawer.  The  court  says:  "The 
name  of  a  person  is  the  verbal  designation  by  which  he  is  known. 
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but  the  visible  presence  of  the  person  affords  surer  means  of 
identifying  him  than  his  name.  The  defendants,  for  a  valuable 
consideration,  gave  the  check  to  a  person  who  said  his  name  was 
Charles  Barney,  ....  and  they  made  it  payable  to  the  order  of 
Charles  Barney,  intending  thereby  the  person  to  whom  they  gave 
the  check,"  etc. 

The  court  further  says,  it  is  clear  that  "the  person  they  dealt 
■with  was  the  person  intended  by  them  as  the  payee  of  the  check, 
designated  by  the  name  he  was  called  in  the  transaction,  and 
that  his  indorsement  of  it  was  the  indorsement  of  the  payee  of 
the  check  by  that  name." 

^^*  This  case  is  approved  and  followed  in  Emporia  Nat.  Bank 
v.  Shotwell,  35  Kan.  360,  57  Am.  Eep.  171,  the  court  saying: 
"So,  in  this  case,  Shotwell,  for  the  notes  and  mortgages  received 
by  him,  sent  the  draft  to  a  person  who  said  his  name  was  Daniel 
Guernsey,  and  whose  name  Shotwell  believed  to  be  Daniel  Guern- 
sey, ....  intending  thereby  the  person  to  whom  he  sent  the 
draft.  The  National  Bank  of  Emporia  received  this  draft  for  a 
valuable  consideration,  in  good  faith,  from  the  same  peorson 
whom  the  bank  believed  to  be  Daniel  Guernsey,  and  who  in- 
dorsed the  draft  by  that  name Shotwell    and    Lobdell 

dealt  with  the  false  Daniel  Guernsey  as  though  he  were  the  real 
Daniel  Guernsey.  Such  person,  it  is  true,  obtained  the  draft 
from  Shotwell  by  fraudulent  letters  and  representations,  but  the 
national  bank  is  not  responsible  for  the  letters  and  representa- 
tions of  the  false  Daniel  Guernsey The  National  Bank  of 

Emporia  paid  the  draft  to  the  person  to  whom  it  was  sent  by 
Shotwell,  and  such  person  received  the  money  from  the  bank 
thereon." 

These  cases  go  farther  than  it  is  necessary  for  us  to  go  in  this 
case. 

In  Bolles  on  Banks,  section  233,  the  rule  is  thus  laid  down: 
"A  bank  is  also  liable  to  the  bona  fide  holder  of  a  certified  check, 
though  obtained  from  the  drawer  by  fraud  and  drawn  to  the 
order  of  a  fictitious  person,  if  indorsed  to  the  holder  by  the  per- 
son to  whom  the  drawer  intended  that  payment  should  be 
made." 

The  principle  which  governs  in  this  case  is  approved  in  Metz- 
ger  V.  Franklin  Bank,  119  Ind.  359. 

In  that  case,  one  Lord  owned  certain  land.  Hornaday,  falsely 
pretending  to  be  Ivord,  opened  communication  with  Metzger  and 
offered  to  sell  him  the  land.  ^letzger,  believing  he  wns  Lord, 
prepared  a  deed  and  caused  it  to  be  sent  to  the  Franklin  Bank» 
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with  iustructions  to  have  it  signed  hy  Lord  and  pay  the  purchase 
price.  The  deed  ^^^  was  executed  by  the  false  Lord,  returned 
to  Metzger,  who  accepted  it,  supposing  it  to  be  genuine,  and  re- 
ported back  to  the  bank  that  it  was  all  right,  and  the  bank  paid 
Homaday  the  money.  The  fraud  was  afterward  discovered  by 
Metzger.  The  conrt  says:  "But  did  not  the  appellee  transact 
the  business  intrusted  to  it  in  accordance  with  the  instruction* 
received,  and  pay  the  money  to  the  person  that  the  appellant  in- 
tended should  receive  it?     We  are  of  the  opinion  that  it  did." 

As  is  held  in  Emporia  Nat.  Bank  v.  Shotwell,  35  Kan.  360, 
57  Am.  Eep.  171,  we  do  not  deem  the  failure  of  the  Shelbyville 
Bank  to  require  identification  to  be  an  important  factor  in  this 
case,  for  the  reason  that  the  money  was  undoubtedly  paid  by  it 
to  the  identical  man  designated  as  the  payee  by  the  drawer. 
Tbere  being  no  mistake  as  to  the  identity,  in  fact,  it  is  imma- 
terial whether  the  identity  was  properly  shown  to  the  bank  or 
not. 

Our  conclusion  then,  from  all  the  cases,  is  that  the  loss  on 
this  check  should  fall  on  the  bank  -which  certified  it,  and  through 
it  upon  its  drawers  who  first  set  it  afloat.  As  they  dealt  with  the 
payee  of  the  check  as  Smith,  and  had  no  intention,  when  execut- 
ing the  check,  of  delivering  it  to  any  person  other  than  the  man; 
who  actually  received  it,  the  Shelbyville  Bank  was  justified  in 
accepting  his  indorsement,  and  can  hold  the  certifier  of  the  check 
for  it. 

The  judgment  of  the  superior  court,  in  general  term,  is  af- 
firmed, with  costs. 

ON  petition  for  a  rehearing. 

GAVIN,  C.  J.  Counsel  for  appellant  have  filed  quite  an  ear- 
nest petition  for  rehearing,  in  which  they  assail  the  proposition 
of  the  original  opinion  that  the  appellee,  if  a  bona  fide  assignee- 
by  indorsement  for  value,  took  the  ^^®  certified  check  freed 
from  any  equities  existing  between  the  original  parties.  They 
assert  the  opinion  to  be  in  direct  conflict  with  the  case  of  Parke 
V.  Eoser,  67  Ind.  500;  33  Am.  Eep.  102. 

We  have  examined  the  case  carefully,  as  we  did  in  the  former 
hearing,  and  are  unable  to  see  the  slightest  conflict  between  th& 
holding  in  this  case  and  the  decision  in  that.  There  no  such 
question  as  here  presented  was  under  consideration.  That  case 
simply  holds  that  the  certifying  bank  does  not  guarantee  the- 
genuineness  of  the  body  of  the  check,  following  Marine  Nat» 
Bank  v.  National  City  Bank,  59  N.  Y.  67;  17  Am.  Eep.  305. 

This  was  the  only  question  before  that  court  for  its  determina- 
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tion.  A  careful  re-examinatioii  of  the  brief  of  counsel  for  ap- 
pellants shows  that  they  themselves  did  not  controvert  their  lia- 
bility, if  the  appellee  was  a  bona  fide  holder  for  value  and  by 
indorsement  Their  claim  was,  that  there  was  no  legal  and  valid 
indorsement,  and  that  therefore  the  check  was  subject  to  equi- 
ties, relying  upon  Freund  v.  Importers'  etc.  Bank,  76  N.  Y.  352, 
and  kindred  cases. 

To  show  their  position  upon  this  subject,  we  quote  from  their 
brief,  somewhat  in  addition  to  what  was  set  out  in  the  original 
opinion:  'It  follows,  therefore,  that  Stockton,  Gillespie  &  Co. 
could  countermand  pajrment  at  any  time  of  this  check,  so  long 
as  it  remained  out  in  the  hands  of  the  thief,  or  any  other  person 
taking  it  with  notice.  Or  to  put  the  proposition  from  the  other 
side,  until  the  check  comes  in  due  course  of  business  to  the  hands 
of  a  bona  fide  holder  for  value  without  notice,  neither  the  maker 
OT  the  banker  can  be  compelled  to  pay  a  check  given  for  stolen 
cattle,  or  otherwise  invalid." 

In  support  of  their  claim,  appellants  quoted  also  the  *^^  fol- 
lowing from  the  case  of  Goshen  Nat.  Bank  v.  Bingham,  118  N. 
Y.  349,  16  Am.  St.  Rep.  765. 

*1t  is  too  well  settled  by  authority,  both  in  England  and  in 
this  country,  to  permit  of  questioning,  that  the  purchaser  of  a 
draft  or  check  who  obtains  title  without  an  indorsement  by  the 
payee  holds  it  subject  to  all  equities  and  defenses  existing  be- 
tween the  original  parties,  even  though  he  has  paid  full  consid- 
eration, without  notice  of  the  existence  of  such  equities  and  de- 
fenses": Citing  very  many  cases.  "The  reasoning  on  which  this 
doctrine  is  founded  may  be  briefly  stated  as  follows:  The  general 
rule  is,  that  no  one  can  transfer  a  better  title  than  he  possesses. 
An  exception  arises  out  of  the  rule  of  the  law  merchant  as  to 
negotiable  instruments.  It  is  founded  on  the  commercial  pol- 
icy of  sustaining  the  credit  of  commercial  paper.  Being  tro^ited 
a«  currency  in  commercial  transactions,  such  instruments  are 
subject  to  the  same  rule  as  money.  If  transferred  by  indorse- 
ment, for  value,  in  good  faith  and  before  maturity,  they  become 
available  in  the  hands  of  the  holder,  notwithstanding  the  exist- 
ence of  equities  and  defenses  which  would  have  rendered  them 

unavailable  in  the  hands  of  a  prior  holder The  bank  did 

certify  that  it  had  the  money,  would  retain  it,  and  apply  it  in 
payment,  provided  the  check  should  be  indorsed  by  the  payee. 
....  If  the  check  bad  been  transferred  to  plaintifTs  by  indorsp- 
ment,  the  defendant  would  have  had  no  defense,  not  because  of 
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the  doctrine  of  estoppel,  but  upon  principles  especially  applicable 
to  negotiable  instruments.'* 

Our  own  supreme  court,  in  the  case  of  Bom  v.  First  Nat. 
Bank,  1^3  Ind.  78,  18  Am.  St.  Eep.  312,  referred  to  in  the  origi- 
nal opinion,  expressly  says  that  the  certifying  bank  becomes 
bound  for  the  payment  of  the  check  it  certifies,  there  being  in 
that  case  no  question  involved  as  to  the  genuineness  ^^^  of  the 
check  in  all  its  parts.  This  shows,  as  in  fact  do  all  the  cases, 
that  the  literal  interpretation  given  by  counsel  to  some  of  the 
argumentative  language  used  in  the  case  of  Parke  v.  Eoser,  67 
Ind.  500,  33  Am.  Eep.  102,  is  not  justified. 

The  decision  in  the  original  opinion  was  intended  to  be,  and 
we  still  think  was,  kept  strictly  within  the  facts  of  this  particular 
case,  going  no  further  than  was  required  in  order  to  dispose  of 
the  merits  of  the  cause. 

After  careful  consideration,  we  are  still  satisfied  that  the  prop- 
osition announced,  of  which  complaint  is  made,  is  in  harmony 
with  the  authorities  cited  and  the  many  cases  upon  which  they 
are  founded. 

The  petition  for  rehearing  is,  therefore,  overruled. 


BANKS— CERTIFICATION  OF  CHECK  AT  REQUEST  OP 
HOTjDER— EFFECT.— If  the  holder  of  a  check  causes  It  to  be  certi- 
fied by  the  drawee  the  drawer  is  discharged:  Anderson  v.  Gill,  79 
Md.  312;  47  Am.  St.  Rep.  402;  Minot  v.  Russ,  156  Mass.  458;  32  Am. 
St.  Rep.  472,  and  note.  See,  also,  the  extended  note  to  Bickford  v. 
First  Nat.  Bank,  89  Am.  Dec.  443. 


First  National  Bank  v.  Bremer. 

[7  Indiana  Appeals,  685.] 

BANKS  AND  BANKINOJ— STOLEN  CERTIFICATES  OF  DE- 
POSIT-RIGHTS OF  DEPOSITORS.— A  bank  is  not  authorized,  as 
against  a  customer  and  depositor,  to  pay  the  money  due  such  deposi- 
tor or  creditor  on  certificates  of  deposit  duly  issued  by  it,  which  have 
been  stolen  and  bear  the  forged  indorsement  of  the  payee  when  he  is 
not  guilty  of  negligence  and  has  notified  such  bank  of  the  theft,  and 
It  pays  in  reliance  solely  on  the  indorsement  of  other  banks  that  have 
prior  thereto  accepted  and  paid  the  certificates.  The  debt  owing  the 
payee  of  such  certificates  is  not  discharged  by  such  payment,  and  the 
bank  of  deposit  Is  still  liable  therefor. 

J.  and  N.  P.  Claybaugh,  for  the  appellant. 

S.  0.  Bayless,  C.  G.  Guenther,  B.  Clark,  and  F.  A.  Joes,  for  the 
appellee. 
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®®*  DAVIS,  J.  TMs  action  was  brought  in  the  court  below 
by  appellee  against  appellant,  to  recover  judgment  on  three  cer- 
tificates of  deposit,  issued  by  appellant  to  the  appellee,  the  first, 
dated  July  8, 1888,  for  one  hundred  and  fifty  dollars,  the  second, 
dated  September  4,  1889,  for  fifty  dollars,  and  the  third,  dated 
May  18,  1889,  for  sixty  dollars. 

The  complaint  contains  three  paragraphs,  each  certificate  of 
deposit  forming  the  foundation  for  the  separate  paragraphs.  The 
facts  set  out  in  each  paragraph  are  substantially  the  same,  stat- 
ing that  appellee  deposited  with  appellant,  a  duly  and  legally  in- 
corporated bank,  the  respective  sums  of  money  above  set  out; 
that  on  the  tenth  day  of  July,  1890,  the  certificates  were,  with- 
out fault  of  appellee,  stolen,  and  his  name  forged  by  way  of  in- 
dorsement on  each  of  said  certificates,  by  some  one  to  him  "^^^ 
unknown,  and  without  his  knowledge,  authority,  or  consent;  that 
immediately  after  he  ascertained  that  said  certificates  had  been 
stolen  from  him,  the  appellant  was  notified  by  the  appellee,  by 
telegraph,  that  the  said  certificates  had  been  stolen  from  him, 
and  requested  appellant  not  to  pay  the  same;  that  said  appellant, 
without  the  authority  or  consent  of  the  appellee,  paid  the 
amounts  evidenced  by  said  several  certificates  on  said  forged  in- 
dorsements, after  said  certificates,  in  the  course  of  banking  busi- 
ness, had  passed  through  the  Wayne  County  Savings  Bank  of  De- 
troit, Michigan,  and  the  First  National  Bank  of  Detroit,  and 
that  said  certificates  had  never  been  indorsed  by  appellee,  and 
that  no  part  of  the  same  had  ever  been  received  by  or  paid  to 
him,  and  that  appellee,  before  suit,  had  demanded  pajonent  of 
said  several  amounts  of  appellant,  and  had  been  refused  payment. 

The  only  errors  relied  on  are  that  the  court  erred  in  overrul- 
ing demurrer  to  each  paragraph  of  the  complaint. 

The  objections  to  the  complaint,  as  we  understand  counsel  for 
appellant,  may  be  summarized  as  follows:  1.  That  the  complaint 
does  not  state  that  the  appellee  notified  the  appellant,  or  that 
the  appellant  had  notice  from  any  other  source,  of  the  fact  that 
the  certificates  had  been  stolen  before  the  payment  of  the 
oertificatea  by  the  appellant.  Further,  that  the  complaint 
does  not  state  the  date  of  the  notice  to  the  appellant  of  the  fact 
that  the  certificates  had  been  stolen,  nor  how  long  it  was  after 
the  certificates  had  been  stolen  that  the  appellee  notified  the  ap- 
pellant of  the  fact;  2.  That  on  the  facts  stated,  the  appellant  is 
not  liable,  for  the  reason  that,  as  a  matter  of  law,  it  had  the  right 
to  rely  upon  the  indorsement  of  the  bank  who  first  cashed  the 
ccrtificateB,  and  the  subsequent  indorsement*  of    the  ^'^  other 
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banks,  througli  which  the  certificates  passed,  that  the  signature 
thereon  was  genuine;  3.  That  this  action  should  have  been 
brought  against  the  bank  that  first  cashed  the  certificates  on  the 
forged  indorsement,  and  not  against  appellant;  4.  That  the  com- 
plaint does  not  show  due  diligence  on  the  part  of  the  appellee  in 
making  demand  for  payment  of  the  certificates  after  he  became 
cognizant  of  the  fact  that  they  had  been  stolen  from  him. 

On  careful  examination  and  mature  consideration,  we  have 
reached  the  conclusion  that  each  paragraph  of  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action. 

The  appellee  was  a  creditor  of  the  appellant  bank.  The  ap- 
pellant was,  under  the  contract,  required  to  pay  to  him,  or  to 
his  order,  the  several  amounts  specified,  on  the  surrender  of  the 
certificates.  On  the  facts  pleaded,  and  which  the  demurrer  ad- 
mits to  be  true,  appellee  was  not  in  any  respect  in  fault.  He 
was  in  no  manner  responsible  for  the  action  of  appellant  in  pay- 
ing the  amounts  evidenced  by  the  certificates  on  the  forged  in- 
dorsement to  some  other  bank  or  person.  The  loss  of  the  cer- 
tificates was  occasioned  by  no  act  of  negligence  on  his  part.  Im- 
mediately, on  the  discovery  of  the  theft,  he  gave  appellant  notice, 
in  the  speediest  possible  manner,  of  the  fact.  He  did  nothing, 
so  far  as  appears,  that  he  ought  not  to  have  done,  and  he  did  not 
fail  to  do  anything  that  he  ought  to  have  done.  In  making  the 
payments  on  such  forged  indorsements,  appellant  parted  with  its 
own  money,  and  not  with  appellee's  money,  and  the  loss  thereon 
was  its  own,  and  should  not  be  transferred  to  appellee,  under  the 
circumstances. 

If  it  appeared  reasonably  probable  that  but  for  some  negli- 
gence on  the  part  of  appellee,  the  appellant  could  have  in  some 
manner  protected  itself,  a  different  question  ®*®  would  be  pre- 
sented. It  seems  to  us  clear,  on  the  plainest  principles  of  jus- 
tice, that,  in  the  absence  of  any  negligence  on  the  part  of  appel- 
lee, the  appellant  has  not,  in  fact,  discharged  its  indebtedness  to 
him.  As  we  have  stated,  the  appellant  was  indebted  to  appellee. 
The  other  banks  owed  him  nothing.  He  does  not  seem  to  have 
had  any  dealings  with  either  of  them.  His  transactions  were 
with  appellant.  The  appellant  was  his  debtor  to  the  amount  of 
the  several  deposits.  The  appellant  could  not  rightfully  debit 
his  account  with  any  payments  made  to  other  banks  or  persons, 
except  such  as  were  made  by  his  order  or  direction.  It  is  true 
these  amounts  were  not  ordinary  deposits  subject  to  check,  but, 
so  far  as  the  questions  involved  in  this  appeal  are  concerned, 
there  is  no  difference  between  the  cases:  Janin  v.  London  etc. 
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Bank,  92  Cal.  14;  27  Am.  St  Rep.  82;  3  Am.  &  Eng.  Ency.  of 
Law,  222. 

If  the  certificates  in  question  had  originated,  not  with  the  ap- 
pellant, but  had  come  to  the  appellant  for  the  first  time  for  its 
acceptance,  and  the  appellee  stood  in  the  position,  not  of  the 
original  payee  of  the  certificates,  but  the  payee,  holder,  or  pre- 
senter of  a  forged  paper,  and,  prior  to  the  payment  tliereof  by 
the  bank,  had  been  guilty  of  negligence  contributing  to  induce 
euch  pa}Tnent,  then,  under  such  circumstances,  the  rule  enun- 
ciated in  the  authorities  cited  by  counsel  for  appellant  could 
properly  be  invoked.  But  here  the  appellee  was  not  guilty  of 
any  negligence  contributing  to  induce  the  appellant  to  pay  on  a 
forged  indorsement.  He  in  no  manner,  either  by  active  or  tacit 
consent,  permitted  the  papers  to  leave  his  possessioTi,  or  to  re- 
ceive the  indorsement  of  the  banks,  -which  the  appellant  insists 
it  had  the  right  to  rely  upon.  In  other  words,  the  relation  of 
the  parties  and  the  obligation  of  appellant  to  appellee  could  not 
be  changed  ***®  without  some  affirmative  act  or  negligent  con- 
duct of  the  appellee. 

The  appellant  has  been  imposed  upon.  It  paid  the  certifi- 
cates of  deposit,  in  the  usual  course  of  banking  business,  in  do- 
ing which  the  bank  no  doubt  acted  in  good  faith,  in  the  honest 
belief  that  appellee  had  indorsed  the  certificates.  But  how  can 
this  act,  on  the  part  of  appellant,  affect  the  rights  of  appellee  un- 
der the  circumstances  staled  in  the  complaint? 

As  we  have  before  stated,  the  contention  that  such  payment 
should  be  charged  against  the  deposit  account  of  appellee,  is  not 
sustained  either  by  reason  or  authority.  It  may  be  conceded  to 
be  true  that  this  is,  as  insisted  by  counsel  for  appellant,  an  im- 
portant question  affecting  every  bank  doing  business,  but  a  bank 
is  not  authorized,  as  against  a  customer  and  depositor,  to  pay  the 
money  due  such  depositor  or  creditor  on  certificates  of  deposit 
duly  issued  by  it,  which  have  been  stolen  or  bear  the  forged  in- 
dorsement of  the  payee,  in  reliance  solely  on  the  indorsements  of 
other  banks  that  have  prior  thereto  accepted  and  paid  the  certifi- 
cates. What  the  rights  may  be  as  between  the  respective  banks 
and  indorsee  in  such  cases  we  are  not  reqirired  to  consider  and 
determine.  It  is  sufficient  to  say  that  the  debt  owing  the  payee 
of  the  certificatrti  has  not  been  discharged  by  such  payments. 

Judgment  affirmed,  at  costs  of  appellant. 

A  BANK  PAYING  A  CHECK  ON  A  FOROED  INDORSEMENT 

of  tho  nnmon  of  IhP  pii.topb  Ih  ansvornMo  to  thorn  for  the  nnioiint 
thereof:  Jackson  t.  Bank.  02  Tenn.  IM;  86  Am.  St.  Rep.  81,  and  note. 
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See,  also,  the  extended  note  to  People's  Bank  ▼.  Franklin  Bank,  17 
Am.  St  R^.  880. 


Lake  Erie  &  Westeen  Railroad  Co.  v.  Griffin, 

[8  Indiana  Appeals,  47.] 

CORPORATIONS— PLEADING  EXISTENCE  OF.— If  an  ac- 
tion is  brought  against  a  defendant  In  a  name  implying  a  corporation 
the  complaint  need  not  expressly  allege  that  the  defendant  is  a  cor- 
poration. 

RAILROADS  —  SETTING  FIRES  —  PLEADING  NEGLI- 
GENCE.—In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  allowing  fire  to  escape  from  its  right  of  way,  a  complaint  la 
sufficient  which  alleges  that  the  plaintiff  was  without  negligence,  and 
charges  in  general  terms  that  defendant  was  guilty  of  negligence, 
without  alleging  the  specific  acts  constituting  the  negligence. 

RAILROADS— SETTING  FIRES-INSURANCE  AS  DE- 
FENSE.—If  by  the  actionable  negligence  of  a  railroad  company,  fire 
escapes  from  its  light  of  way  to  adjoining  property  which  is  thereby 
consumed,  the  owner  can  recover  his  entire  loss  from  the  company 
without  regard  to  the  amount  of  insurance  he  may  have  been  paid 
thereon. 

W.  E.  Hackedom,  T.  L.  Merrick,  and  I.  H.  Phares,  for  the 
appellant. 

D.  Fraser  and  W.  H.  Isham,  for  the  appellee. 

'**  DAVIS,  J.  This  action  was  brought  by  appellee  against 
appellant,  to  recover  damages  occasioned  by  the  negligent  acta 
of  appellant's  agents  and  employes  in  setting  fire  upon  its  track 
and  right  of  way,  and  negligently  allowing  said  fire  to  escape 
to  appellee's  premises,  destroying  his  meado-w,  hay,  and  com. 

Appellant  answered  by  general  denial,  and  also  by  setoff  on  ac- 
count of  money  paid  to  appellee  by  an  insurance  company.  A 
trial  by  the  court  resulted  in  judgment  for  appellee. 

The  errors  assigned  are:  1.  That  the  court  erred  in  overruling 
appellant's  demurrer  to  the  complaint;  2.  That  the  court  erred 
in  sustaining  appellee's  demurrer  to  the  second  paragraph  of  ap- 
pellant's answer;  3.  That  the  court  erred  in  overruling  appel- 
lant's motion  for  a  new  trial. 

The  first  objection  urged  to  the  complaint  is,  that  it  fails  to 
charge  "that  appellant  was  a  railroad  corporation  owning  and 
operating  its  railroad  at  the  time  the  fire  was  set  out."  It  is  al- 
leged in  the  complaint  "that  '*®  the  defendant  is  a  railroad  cor- 
poration doing  business  in  the  state  of  Indiana,  and  owning  and 
operating  a  railroad  through  Benton  county,  and  in  and  through 
plaintiff's  lands  adjacent  thereto;  that  on  the  twentieth  day  of 
December,  1890,  the  defendant  company,  in  the  operation  of  ita 
trains  and  locomotives,  carelessly  and  negligently  set  fire,"  etc. 

AM.  ST.   Kep.,   Voi-  Lll.  — 80 
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The  complaint  in  this  respect  is  sufficient.  The  ohjection 
ihereto  is  not  tenahle.  The  averments  in  relation  to  the  corpo- 
rate nature  of  appellant  are  stronger  than  necessarj'.  The  rule 
is,  that  where  an  action  is  brought  against  a  defendant  in  a 
name  implying  a  corporation,  the  complaint  need  not  expressly 
allege  that  the  defendant  is  a  corporation:  Adams  Exp.  Co.  v. 
Hill,  43  Ind.  157;  Indianapolis  Sun  Co.  v.  Horrell,  53  Ind.  52r. 

The  nex-t  objection  is,  that  it  does  not  sufficiently  aver  that 
appellant  negligently  suffered  or  caused  the  fire  to  escape  from 
its  right  of  way  to  appellee's  premises.  The  allegation  on  this 
point  is,  "that  said  fire  also,  iby  the  carelessness  and  negligence 
of  defendant,  was  allowed  to,  and  did,  spread  from  defendant's 
right  of  way  to  the  plaintiff's  meadow,  and  burned,"  etc.  A 
complaint  is  sufficient,  in  such  case,  to  withstand  a  demurrer, 
where  it  charges  negligence  in  general  terms  ^vithout  alleging 
the  specific  acts  constituting  the  negligence;  Ohio  etc.  Ey.  Co. 
T.  Craycraft,  5  Ind.  App.  335. 

The  further  objection  is  made  that  the  complaint  fails  to  aver 
that  the  loss  resulted  without  the  negligence  of  the  plaintiff. 
The  general  allegation  is  made  that  the  plaintiff  was  "without 
any  fault,  blame,  or  negligence."  This  -was  sufficient:  Chicago 
€tc.  K.  R.  Co.  V.  Barnes,  2  Ind.  App.  213. 

It  is  next  insisted  that  the  court  erred  in  sustaining  appellee's 
demurrer  to  the  second  paragraph  of  answer.  ****  The  rule  is 
well  settled  that  where,  by  the  actionable  negligence  of  a  rail- 
road company,  fire  escapes  from  its  right  of  way  to  adjoining 
property,  which  is  thereby  consumed,  the  owner  of  such  property 
can  recover  his  entire  loss  from  such  company  without  regard  to 
the  amount  of  insurance  he  may  have  been  paid  thereon:  Cun- 
ningham V.  Evansville  etc.  R.  R.  Co.,  102  Ind.  478;  62  Am.  Rep. 
683. 

The  ansAvcr  was  not  good,  either  as  a  setoff  or  defense  in  bar 
or  mitigation. 

The  only  remaining  error  that  has  been  discussed  by  counsel 
is,  that  the  damages  assessed  are  excessive,  "in  view  of  the  fact 
that  appellee  has  already  received  one  hundred  and  fifty  dollars 
from  the  insurance  company  for  the  same  loss."  On  the  author- 
ity cited  supra,  we  are  constrained  to  hold  against  appellant  on 
this  question. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  at  costs  of  appellant 

PT,T5Ar>TNr}  r/>nPOT?.\TE  EXISTENCTF!,— .\  cnrporntton  mny  «n© 
or  be  sued  lo  Its  corporate  name  without  averring  the  act  of  iDcor- 
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pni-ation:  Exchange  Nat.  Bank  v.  Capp,  32  Neb.  242;  29  Am.  St.  Rep. 
433,  and  note.  A  complaint  against  a  corporation  must  aver  the  fact 
of  incorporation,  or  show  that  it  is  au  artificial  being  capable  of  be- 
ing sued,  notwithstanding  a  statute  maklBg  it  unnecessary  to  prove 
its  existence,  unless  the  defendant  avers  in  his  answer  that  the  plain- 
tiff is  not  a  corporation:  State  v.  Chicago  etc.  Ry.  Co.,  4  S.  Dak.  261; 
46  Am.  St.  Rep.  783.  In  an  action  against  a  private  corporation,  it  la 
necessary  to  allege  Its  corporate  character.  The  words  "a  cori>ora- 
tion,"  following  the  name  of  the  defendant  in  the  caption  of  the  com- 
plaint, do  not  disi>ense  with  the  necessity  of  averring  corporate  ex- 
istence: Miller  v.  Pine  Min.  Co.,  2  Idaho,  1206;  35  Am.  St.  Rep.  289, 
and  especially  note. 

NEGLIGDNKDB— SETTING  OUT  FIRE— PLEADING.— In  an  ac- 
tion against  a  railway  company  for  setting  fire  to  combustible  mate- 
rials upon  its  right  of  way,  and  permitting  such  fire  to  escape  to  the 
land  of  another,  to  the  damage  of  sucii  other,  it  is  not  necessary  that 
the  complaint  should  allege  that  the  fire  was  negligently  started  by 
the  company:  Lake  Erie  etc.  R.  R.  Co.  v.  Clark,  7  Ind.  App.  155; 
ante,  p.  442. 

I>A^IAGBS  BY  FIRE— SETOFF  OF  INSURANCE.— Where  build- 
ings are  burned  through  the  negligence  of  another,  the  owner's  re- 
covery is  not  subject  to  diminution  on  account  of  the  insurance  there- 
on: Cunningham  v.  Evansville  etc,  R.  R.  Co.,  162  Ind.  478;  52  Am. 
Rep.  683. 


Smith  v.  Downey. 

[8  Indiana  Appeals,  179.] 

CORPORATIONS,  FOREIGN— ATTACHMENT  OF  STOCK 
OF.— Shares  of  stock  in  a  foreign  corporation  created  and  existing  by 
the  laws  of  another  state,  and  belonging  to  a  nonresident,  cannot  be 
attached  or  garnished  in  an  action  in  Indiana,  although  the  certifi- 
cate of  stock  is  held  in  trust  in  the  latter  state. 

JUDGMENTS— RES  JUDICATA.— A  judgment  by  default  ren- 
dered in  attachment  proceedings  is  not  res  judicata  as  to  a  defend- 
ant, who.  though  represented  by  counsel,  filed  no  answer  and  made 
no  defense. 

REPLEVIN— CERTIFICATE  OF  STOCK.— IT  IS  NO  DE- 
FENSE to  an  action  of  replevin  to  recover  a  certificate  of  stock  in  a 
foreign  corporation  that  defendant  acquired  It  in  garnishment  pro- 
ceedings in  which,  although  plaintiff  in  replevin  appeai'ed,  no  issue 
was  joined,  and  judgment  was  rendered  by  default. 

A.  C.  Harris  and  L.  A.  Cox,  for  the  appellant. 

S.  M.  Shepard,  A.  C.  Ayres,  and  A.  Q.  Jones,  for  the  appellees. 

1''®  DAVIS,  J.  In  the  court  helow,  in  an  action  of  replevin, 
appellees  recovered  judgment  against  appellant  for  the  possession 
of  "a  certain  certificate  of  stock  issued  by  the  Snow-Storm  Min- 
ing and  Milling  Company,  of  Durango,  Colorado,  an  incorporated 
company  existing  in  and  created  under  the  laws  of  the  state  of 
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Colorado,  and  doing  business  therein,  the  said  certificate  consist- 
iuj:  of  one  hundred  and  ten  thousand  shares  of  said  stock." 

The  principal  question  presented  for  our  consideration  **** 
on  this  appeal  arises  on  the  ruling  of  the  court  below  in  sustain- 
ing a  demurrer  to  appellant's  answer. 

The  material  facts  alleged  in  the  answer  are,  that  appellant,  in 
1887,  instituted  an  action  in  the  Marion  superior  court,  against 
James  E.  Downey,  to  recover  damages  for  breach  of  covenants 
in  a  deed  of  warranty  for  conveyance  of  real  estate;  that  said 
Downey  was  a  nonresident  of  the  state,  and  due  notice  was  given 
him  of  the  pendency  of  the  action  by  publication  as  required  by 
statute;  that  an  affidavit  in  attachment  against  Downey,  and  an 
affidavit  in  garnishment  against  Theodore  P.  Haughey,  a  citizen 
of  Marion  county,  Indiana,  were  duly  filed,  alleging  that 
Hanghey  had  in  his  possession,  and  under  his  agency  and  con- 
trol, property  credits  and  effects  of  said  James  E.  Downey  which 
could  not  be  reached  by  a  writ  of  execution,  and  that  proper  writs 
of  attachment  and  garnishment  were  issued,  and  said  Haughey 
was  duly  served  as  such  garnishee  defendant,  and  that  said  corpo- 
ration was  also  duly  served  with  a  writ  of  garnishment  issued  on 
proper  affidavit,  charging  that  said  company  held  property  rights 
and  credits  of  said  James  E.  Downey  which  could  not  be  reached 
by  execution;  that  said  Haughey  afterward  appeared  and  filed 
his  answer  in  said  cause,  admitting  that  he  had  in  his  possession, 
at  the  time  of  said  service,  the  said  property  of  said  Downey, 
hereinbefore  described. 

It  is  also  alleged  in  said  answer  that  said  corporation  had  iia 
office  and  place  of  business,  and  its  books  and  papers,  in  Indian- 
apolis, in  said  county,  and  that  its  officers  and  directors  were 
citizens  of,  and  resided  in,  said  county  of  Marion;  that  on  fail- 
ure of  said  James  E.  Downey  and  said  company  to  answer,  they 
were  each  duly  called  in  open  court,  and  made  default,  and  that 
the  cause,  being  at  issue  as  to  Haughey,  was  submitted  to  the 
court  for  trial,  on  the  fifth  day  of  June,  1888,  on  said  ***  an- 
swer of  Haughey,  and  the  default  of  the  other  defendants,  and 
resulted  in  judgment  in  favor  of  appellant  against  James  E. 
Downey  for  five  thousand  nine  hundred  and  fifty  dollars,  also 
sustaining  the  attachment  proceedings  and  ordering  the  sale  of 
the  shares  of  stock  evidenced  by  said  certificate. 

It  is  also  averred  in  said  answer,  in  general  terms,  that  said 
James  E.  Downey  "at  one  time,  by  counsel,  appeared  in  said 
suit,"  but  when,  how,  or  for  what  purpose  he  so  appeared  is  not 
•tatcd,  and,  also,  it  is  in  like  manner  alleged  that  appellees  wer» 
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represented  in  said  snit  by  counsel,  who  defended  said  suit  as  to 
ihe  attachment  and  garnishment  proceedings,  for  the  purpose  of 
protecting  said  certificates  and  stock  from  being  held  by  said 
attachment  proceedings  as  the  property  of  James  E.  Downey, 
but  when,  how  or  through  what  issue  such  defense  was  made  or 
Attempted,  is  not  stated. 

The  answer  of  Haughey  was  an  admission  that  he  held  the 
•certificates  of  stock  now  in  controversy  as  the  property  of  James 
E.  Downey,  and  the  other  defendants  made  default. 

It  is  earnestly  insisted  by  counsel  for  appellant  that  this  an- 
swer is  good  as  a  plea  of  res  adjudicata. 

In  the  first  place,  notwithstanding  the  unsatisfactory  char- 
acter of  the  averments  in  relation  to  the  connection  of  ap- 
pellees with  the  former  suit,  and  the  apparent  inconsistencies  be- 
tween such  averments,  and  the  other  facts  which  appear  in  the 
answer,  it  might  be  conceded,  if  it  appeared  that  any  answer 
had  been  filed  or  defense  made  by,  or  in  the  name  of,  James  E. 
Downey,  that  appellees  would  be  bound  by  the  result  as  fully  as 
said  Downey  might  be:   Eoby  v.  Eggers,  130  Ind.  415. 

Yet  the  difficulty  remains,  so  far  as  shown  in  the  answer,  that 
no  defense  was  made  or  attempted  by,  or  in  the  name  of,  Downey 
or  any  other  defendant  to  tlie  action. 

182  rpjjg  doctrine  of  res  judicata,  as  to  persons  who  are  not 
parties  to  the  record,  can  only  arise  by  virtue  of  some  issue  joined 
or  contest  made  in  the  name  of  another,  and  it  logically  follows 
that,  when  there  is  no  such  issue  joined,  there  can  be  no  former 
adjudication.  For  the  same  reason,  the  answer  cannot  be  sus- 
tained on  the  theory  that  it  shows  there  is  a  prior  action  pend- 
ing between  the  same  parties.  The  appellees  cannot  be  regarded, 
under  the  facts  stated  therein,  as  attachment  defendants  under 
section  1266  of  the  Eevised  Statutes  of  1881. 

If  appellees  had  been  joined  as  defendants  in  the  former  ac- 
tion, or  if  they  had  appeared  therein  by  counsel  to  sustain  or 
■contest  any  issue  joined  between  the  parties,  a  different  question 
would  be  presented.  The  facts  disclosed  in  the  answer,  however, 
clearlv  show  there  was  no  such  issue  tendered  or  contest  made. 

The  statement  that  James  E.  Downey  "also,  at  one  time,  by 
counsel  appeared  in  said  suit,"  should  not  be  construed  as  an  aver- 
ment that  he  appeared  to  the  attachment  and  garnishment  pro- 
■ceedings,  but,  if  such  construction  was  given,  it  oould  not,  in  any 
event,  be  so  extended  as  to  hold  that  an  answer  had  been  filed  or 
issue  joined  by  him  as  to  the  attachment  proceedings.  For  aught 
that  is  shown",  he  may  have  appeared  on  the  occasion  referred  to 
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for  the  purpose  of  asoertaining  the  amount  of  the  claim,  or  m 
order  to  be  heard,  notwithstanding  the  default,  on  the  questioa 
of  the  measure  of  damages. 

The  general  allegations  that  appellees  "in  said  suit  were  repre- 
eented  by  counsel,"  and  that  such  counsel  "defended  said  suit  as  to 
the  attachment  and  garnisliment  proceedings  for  and  on  behalf  of 
the  plaintiffs  (appellees)  in  this  action,  and  with  their  knowledge 
and  by  their  authority,  for  the  purpose  of  protecting  the  said 
certificate  and  stock  from  being  held  by  said  attachment  *®*  pro- 
ceedings as  the  property  of  said  James  E.  Downey,"  and  "be- 
cause their  interests  were  represented,  and  the  litigation  con- 
trolled, by  them  for  the  purpose  aforesaid,"  cannot  overcome 
the  affirmative  showing  that  no  issue  was  joined  as  to  the  attach- 
ment proceedings,  and  that  no  answer  was  filed  therein  (except 
the  admission  of  Ilaughey,  as  gamisliee  defendant,  that  he  held 
the  certificate  of  stock  for,  and  as  the  property  of,  James  E. 
Downey),  and  that  there  was  no  defense  or  contest  in  the  ease, 
and  that  there  was  no  appearance  to  attachment  and  garnisli- 
ment proceedings,  except  by  Haughey,  and  tliat  judgment  was 
rendered,  as  to  other  defendants,  by  default. 

If  issue  had  been  joined  or  defense  made,  either  by  or  in  the 
name  of  Downey,  the  question  would  arise  whether  such  appear- 
ance, defense,  and  judgment  would  constitute  a  former  adjudi- 
cation, in  the  event  it  should  be  determined  that  the  court  had 
no  jurisdiction  over  the  thing  in  controversy:  Lrown  on  Juris- 
diction, sec.  10. 

The  vital  question  is,  Can  the  stock  of  a  nonresident  in  a  for- 
eign corporation  created  and  existing  by  virtue  of  the  laws  of 
another  state,  be  garnished  in  an  action  in  a  court  in  this  state, 
when  the  certificate  of  stock  is  held  here  in  trust? 

On  investigation,  we  find  that  the  great  weight  of  authority 
is  against  the  proposition, 

Mr.  Cook,  in  his  excellent  work,  says:  "Shares  of  stock  in  a 
corporation  are  personal  property,  whose  location  is  in  the  state 
where  the  corporation  is  created.  It  is  true  that,  for  the  pur- 
pose of  taxation  and  some  other  similar  purposes,  stock  follows 
the  domicile  of  its  owner;  but,  considered  as  property  separated 
from  its  owner,  stock  is  in  existence  only  in  the  state  of  the  cor- 
poration. All  att^ichment  statutes  provide  for  the  attachment  of 
a  nonresident  debtor's  property  in  the  state,  and  generally,  **** 
under  such  statutes,  the  stock  owned  by  a  nonresident  in  a  corpo- 
ration created  by  thfl  state  wherein  the  suit  is  brought  may  be 
attached,  and  jurisdiction  be  thereby  acquired  to  the  extent  of 
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the  value  of  the  stock  attached.  But  under  no  circumstancear 
can  an  attachment  he  levied  on  a  defendant's  shares  of  stock  in 
an  action  commenced  outside  of  the  state  wherein  the  corpo- 
ration is  incorporated.  For  purposes  of  attachment,  stock  is  lo- 
cated where  the  corporation  is  incorporated,  and  nowhere  else. 
The  shares  owned  by  a  nonresident  defendant  in  the  stock  of  a 
foreign  corporation  cannot  be  reached  and  levied  upon  by  virtue 
of  an  attachment,  although  officers  of  the  corporation  are  with- 
in the  state  engaged  in  carrying  on  the  corporate  business.  Nor 
can  such  an  attachment  be  levied,  although  the  foreign  corpora- 
tion has  a  branch  registry  office  in  the  state  where  the  attach- 
ment is  levied,  and  although  tlie  certificates  of  stock  are  also  in 
such  state.  Certificates  of  stock  are  not  the  stock  itself — they 
are  but  evidence  of  the  stock;  and  the  stock  itself  cannot  be  at- 
tached by  a  levy  of  the  attachment  on  the  certificate.  As  was 
well  said  by  the  supreme  court  of  Pennsylvania,  stock  cannot  be 
attached  by  attaching  the  certificate,  any  more  than  lands  situ- 
ated in  another  state  can  be  attached  by  an  attachment  in  Penn- 
sylvania levied  on  title  deeds  to  such  land":  Cook  on  Stocks  and 
Stockholders,  2d  ed.,  sec.  485.  See,  also,  Plimpton  v.  Bigelow, 
93  N.  Y.  593;  Christmas  v.  Biddle,  13  Pa.  St.  223;  Winslow  v. 
Fletcher,  53  Conn.  390;  65  Am.  Eep.  122;  Armour  Bros.  Bank- 
ing Co.  V.  St.  Louis  Nat.  Bank,  113  Mo.  12;  35  Am.  St.  Eep. 
691;  Freeman  on  Judgments,  sec.  607a;  Drake  on  Attachment, 
sec.  474;   Waples  on  Attachment,  sec.  245. 

It  is  not  necessary  in  this  case  to  enter  upon  the  discussion  of 
tlie  question  as  to  the  power  of  the  legislature  to  authorize  the 
seizure  and  sale  under  judicial  process  ■'■**^  of  certificates  of  stock 
in  foreign  corporations  that  maintain  agents  and  officers,  keep 
the  books,  and  conduct  business  in  this  state. 

Sections  913,  1285,  3022,  3023,  and  5501  of  the  Revised  Stat- 
utes of  1881  do  not,  in  any  respect,  authorize  such  proceeding. 
Section  3023,  which  provides  that  agents  of  foreign  corpora- 
tions, before  entering  upon  the  duties  of  their  agency  in  the 
state,  shall  deposit  in  the  clerk's  office  of  the  county  the  power 
ot  attorney  or  authority  under  or  by  virtue  of  which  they  act  as 
agents,  authorizes  actioDS  against  such  corpojations  in  the  courts 
of  this  state  on  claims  or  demands  ''arising  out  of  any  transaction 
in  this  state  with  such  agents.'* 

This  controversy  did  not  arise  out  of  any  transaction  with 
any  agent  of  the  corporation. 

In  Missouri  the  statute  provides  that  shares  of  stock  in  any 
corporation  may  be  attached  in  the  same  manner  as  the  same 


472  Smith  v.  Downey.  [Indiana, 

may  be  levied  upon  under  execution,  but  it  was  held  that  such 
provisions  applied  to  domestic  corporations  alone;  Armour  etc. 
Banking  Co.  v.  St  Louis  Nat.  Bank,  113  Mo.  12;  35  Am.  St. 
Eep.  691. 

Section  723  of  the  Revised  Statutes  of  1881  authorizes  the  levy 
of  an  execution  on  shares  of  stock,  and  section  931  provides  the 
manner  in  which  shares  of  stock  in  a  corporation  may  be  reached 
through  process  against  the  corporation  as  a  garnishee  defend- 
ant. Such  authority,  however,  under  the  authorities  cited,  does 
not  extend  to  shares  of  stock  in  a  foreign  corporation,  although 
such  corporation  may  have  a  branch  of  its  principal  office  in 
this  state  where  its  books  and  records  are  kept,  the  meetings  of 
its  directors  held,  and  its  principal  business  trausacted:  Plimp- 
ton v.  Bigelow,  93  N.  Y.  692. 

In  the  case  of  Young  v.  South  etc.  Co.,  85  Tenn.  189,  4  Am. 
St.  Bep.  752,  the  principles  enunciated  in  the  authorities  cit-ed 
are  recognized  as  correct  statements  of  the  law,  but  it  was  held 
that  under  the  policy  and  legislation  in  that  state,  and  ****  the 
acts  of  the  corporation  in  question,  the  situs  and  status  of  said 
corporation  was  that  of  a  domestic  corporation. 

In  conclusion,  we  repeat  that  James  E.  Downey  was  a  non- 
resident of  the  state.  The  only  process  against  him  was  by  pub- 
lication. No  answer  was  filed  or  defense  made  by  him  or  in  his 
name.  The  shares  of  stock  which  it  was  sought  to  attach  were 
issued  by  a  foreign  ccrporation.  In  the  language  of  Judge  An- 
drews: "It  seems  impossible  to  regard  the  stock  of  a  corporation 
us  being  present  for  the  purpose  of  judicial  proceedings,  except 
at  one  of  two  places,  viz.,  the  place  of  residence  of  the  owner, 
or  the  place  of  residence  of  the  corporation";  Plimpton  v.  Bige- 
low, 93  N.  Y.  692. 

Therefore,  in  view  of  our  opinion  that  appellees,  under  the 
facts  disclosed  in  the  answer,  stand  in  the  position  of  strangers 
to  the  proceedings  in  the  former  action,  and  that  the  stock  in  a 
foreign  corporation,  under  the  authorities,  is  not  subject  to  at- 
tachment in  this  state,  it  is  not  necessary  to  further  consider  the 
other  questions  of  minor  importance  presented  by  the  record. 

Judgment  affirmed. 

ON    PETITION    FOB    RRHEARINO. 

DAVIS,  J.  The  learned  counsel  for  appellant  have  filed  an 
able  and  earnest  petition  for  a  rehearing  in  this  case.  We  con- 
cur in  much  that  has  been  urged  upon  our  consideration  by 
counsel,  but  the  great  difficulty  in  this  case  is,  that  on  the  facts 
shown  in  the  answer,  and  to  which  we  have  called  special  atten- 
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tion  in  the  original  opinion,  there  was  no  issue  joined  or  defense 
made  to  the  attachment  proceedings  either  by  or  in  the  name  of 
James  E.  Downey. 

The  averments,  "And  defendant  further  shows  that  *^''  al- 
though the  plaintiffs  herein,  Mrs.  Downey  and  Mrs.  Brouse,  were 
not  parties  of  record  to  said  suit  and  proceeding,  yet  they,  in 
said  suit  were  represented  by  counsel,  which  counsel  in 
fiaid  action  in  said  superior  court,  defended  said  suit  as  to  the 
attachment  and  garnishment  proceedings  for  and  on  behalf  of 
the  plaintiffs  in  this  action,  and  with  their  knowledge  and  by 
their  authority,  for  the  purpose  of  protecting  the  said  certificate 
of  stock  from  being  held  by  said  attachment  proceeding  as  the 
property  of  said  James  E.  Downey,  and,  by  such  action,  sought 
to  defeat  the  garnishment  and  suit  in  order  to  prevent  the  same 
(said  stock)  being  taken  under  said  attachment,  and  to  keep  and 
hold  the  said  certificate  and  stock  from  under  said  garnishment 
proceedings,"  and  further,  "Their  interests  were  represented  and 
the  litigation  was  controlled  by  them  for  the  purpose  aforesaid, 
and  to,  and  did,  contest  said  claim  of  plaintiff  in  said  cases,"  must 
be  considered  and  construed  in  the  light  of  the  facts  disclosed 
in  said  answer  in  substance  and  to  the  effect  that  no  answer  was 
filed  or  defense  made  by  or  in  behaK  of  said  James  E.  Downey, 
defendant  of  record  therein,  but  that  judgment  was  rendered 
as  to  said  attachment  proceedings,  on  default. 

Notwithstanding  the  fact  that  appellees  herein  were  not  par- 
ties to  said  attachment  proceedings,  yet  if  they  had  defended 
that  suit  in  the  name  of  another  to  protect  their  rights,  they 
would  have  been  as  much  bound  by  the  result  of  that  suit  as 
they  would  be  if  they  were  parties  of  record;  Eoby  v.  Eggers, 
130  Ind.  415. 

But  the  trouble  is,  as  before  stated,  that  no  such  issue  was 
joined  or  defense  made  by  or  in  the  name  of  any  person  who 
was  a  defendant  therein. 

The  rule,  as  we  understand  it,  as  to  persons  who  are  not  parties 
of  record,  is  correctly  stated  by  Judge  Vanfleet,  as  follows:  "On 
the  contrary,  the  doctrine  of  ^****  res  judicata  cannot  arise  except 
by  virtue  of  some  issue  joined  and  actually  contested  on  the 
trial":   Vanfleet's  Collateral  Attack,  sec.  17. 

It  is  clear,  from  the  allegations  contained  in  the  answer,  that 
no  such  issue  was  joined  and  actually  contested  on  the  trial  of 
the  attachment  proceedings. 

The  infirmity  in  the  answer  is  not  the  result  of  any  oversifrht 
OT  lack  of  skill  on  the  part  of  the  pleader.    It  is  apparent,  from 
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the  facta  stated,  that  no  amendment  or  revision  of  the  answer 
could  have  brought  it  ■witiiiii  the  rule  enunciated  in  Eoby  t. 
Eggere,  130  Ind.  415. 

Whether,  if  they  had  been  parties  to  the  attachment  proceed- 
ings, the  rule  stated  in  Markel  v.  Evans,  47  Ind  326  (330), 
■would  have  applied,  it  is  not  necessary  to  decide;  but  no  reason 
occurs  to  the  writer,  at  this  time,  why  it  could  not  have  been  in- 
voked against  appellees  in  this  case,  under  such  circumstances. 

The  petition  for  rehearing  is  accordingly  overruled. 


ATTACHMENT  OP  STOCK  OF  FOREIGN  CORPORATIONS.— 
Shares  of  stock  in  a  corporation  ari«  subject  to  attacliment  or  gar- 
nishment only  in  the  state  creating  the  coriJoraticn.  Corporate  stock 
cannot  be  attached  or  sutjected  to  a  garnishment  process  unless  au- 
thorized by  erpress  statute,  and  when  the  statute  allows  it,  the  au- 
thority only  extends  to  corporations  existing  in  the  state,  and  not  to 
stock  of  those  outside  the  Etate.  Hence  It  Is  a  well-sextled  rule  that 
stock  of  a  nonresident  In  a  corporation  orgtinizod  under  the  la-n-s  of 
one  state  cannot  be  attached  in  another  state,  the  stock  not  being 
actually  or  constructively  there,  thouprh  its  business  Is  being  carried 
on  there,  and  its  otiicers  are  there,  and  even  if  the  stock  of  a  corpo- 
ration can,  under  any  circumstances,  be  reached  by  garnishment,  It 
cannot  where  it  is  the  stock  of  a  foreign  corporation,  owned  by  a  non- 
resident and  is  not  present  in  the  state:  Plimpton  v.  Bisolow.  0.?  N. 
Y.  5(»2;  Christmas  v.  Biddle,  13  Pa.  St.  222;  Ireland  v.  Globe  Milling 
etc.  Co..  19  R.  I.  (MK)  (opinion  rendered  by  supreme  court  Soi't.  19, 
1890):  Moore  v.  Gennett,  2  Tenn.  Ch.  37.5;  Reid  Ice  Cream  Co.  v. 
Stephens,  R2  111.  App.  3.34.  Shares  of  stock  In  a  corporation  created 
under  the  laws  of  one  state  cannot  be  subjected  to  attachment  or  gar- 
nishment by  the  simple  seizure  of  a  cortiflcate  of  such  stock  in  an- 
other state:  Armour  etc.  Banking  Co.  v.  St.  I/ouls  Nat.  Bnnk.  113 
Mo.  12;  35  Am.  St.  Rep.  691;  Winslow  v.  Fletcher.  53  Conn.  300;  55 
Am.  Rep.  GOl.  In  the  case  of  Plimpton  v.  Blgelow,  93  N.  Y. 
597.  tlie  court  said:  "We  now  come  more  directly  to  the  inquiry  upoa 
which  the  case  now  under  review  depends,  viz.,  whether  shares  of  a 
nonresident  defendant  In  tlie  stook  of  a  foreign  corporation,  can  be 
deemeil  to  be  witliln  this  state  l>y  r-^nson  of  the  fart  that  the  presi- 
dent or  other  olTicers  of  tlie  cori)onit:on  are  hero  engaged  in  carrjing 
on  the  corporate  Inisincss,  We  do  not  overlook  the  fact  that  we  are 
construing  a  section  of  the  code,  the  Language  of  which  la  suflicient- 
ly  general  to  Include  foreign  corporations,  but  they  are  not  expressly 
named,  and  for  the  pun^^se  of  determining  whether  foreign  con>ora- 
tlons  were  Intended  to  be  Included  It  is  a  relevant  inquiry  whether, 
upon  general  iTrinciples.  the  right  which  a  stockholder  in  a  eorjiora- 
tion  lins  by  reason  of  his  ownership  of  Khares  is  a  debt  or  duty  of 
the  corporation,  existing  In  a  fore^lgn  Jurisdiction  wherover  the  offlees 
of  the  corporation  may  be  found  engaged  In  the  prosecution  of  the 
ooriV)rate  biysin«>f»s.  If  the  oirimratlon.  by  hnrlng  Its  ofliceTs  and 
transncilng  business  In  a  state  other  than  Its  domicile  of  origin.  1» 
deemed  to  be  Itself  presejit  as  an  entity  In  such  foreign  state,  to  the 
name  extent  and  In  tlie  same  sense  as  It  Is  present  In  tlie  state  whicl* 
created  It,  It  may  be  conceded  that  its  shares  might  be  properly  at- 
tneliMl  In  such  fnrelen  jurisdlelinn.  But  we  resard  the  principle  to 
be  too  firmly  settled  by  repeated  adjudications  of  the  federal  and 
state  courts  to  admit  of  further  coDtrovcrHy,  that  a  corporation  has 
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Its  domicile  and  residence  alone  within  the  bounds  of  the  sovereignty 
which  created  It,  and  that  it  is  incapal>le  of  passing  peraoually  be- 
yond that  jurisdiction."  In  speaking  of  this  subject  further,  the 
court  said,  in  reference  to  domestic  ooi-porations,  that  "such  corpora- 
TiojiM  are  completely  subject  to  the  jurisdiction  of  our  courts,  and  may 
be  compelled  to  recognize  a  title  to  corporate  shares  derived  uuder 
proceedings  by  attacliment.  In  respect  to  foreign  corporations,  such 
power  does  not  exist,  and  it  could  scarcely  be  expected  that  the  courts 
of  another  state  would  recognize  a  title  to  coi^porate  stock  of  its  own 
corporations  founded  upon  a  sale  under  an  attachment  Issued  by 
courts  against  a  nonresident,  when  the  only  semblance  of  jurisdiction 
ovei-  the  property  was  the  service  of  notice  in  the  attachment  pro- 

ceedfng  upon  an  otticer  or  agent  of  the  corporation  here The 

abstract  entity,  the  corporation,  is  the  owner,  and  only  OAvner,  of  the 
property We  do  not  doubt  that  shares  for  the  purpose  of  at- 
tachment proceedings  may  be  deemed  to  be  in  the  possession  of  the 
corijoration  which  issued  them,  but  only  at  the  place  where  the  cor- 
poa-atiou,  by  intendment  of  law.  always  remains,  to  wit,  in  the  state 
or  county  of  its  creation.  In  all  other  places,  it  is  an  alien.  It  may 
send  its  agents  abroad  as  any  other  individual  may  do  without  pass- 
ing personally  into  the  foreign  jurisdiction  or  changing  its  legal  resi- 
dence." It  was  accordingly  held  that  the  statute  applied  to  domestic 
corporations  alone,  and  that  stock  in  a  corporatibn  could  not  be  at- 
tached or  garnished  outside  of  the  state  creating  it.  This  reasoning 
and  ruling  was  approved,  applied,  and  folloAve<l  in  Armour  etc.  Bank- 
ing Co.  V.  St.  Louis  Nat.  Bank,  113  Mo.  12;  35  Am.  St.  Rep.  691; 
Winslcw  V.  Fletcher,  53  Conn.  390;  55  Am.  Rep.  122,  and  Mor- 
ton V.  Grafflin.  68  Md.  545.  Certificates  of  stock  or  shares  of 
irtoc'E  can  be  attached  or  garnished  only  in  the  state  creating  such  cor- 
poration, whether  the  party  against  whom  the  attachment  proceed- 
ings are  prosecuted  is  a  resident  of  that  or  of  another  state:  Reid 
Ice  Cream  Co.  v.  Stephens,  62  111.  App.  334;  Morton  v.  Grafilin,  68  Md. 
545.  In  deciding  the  case  of  Troland  v.  Globe  etc.  Co.,  on  September 
19,  1895,  the  supreme  court  of  Rhode  Island  said:  "We  think  it  Is  well 
settled  that  shares  of  stock  in  a  foreign  corporation  cannot  be  reached 
by  process  of  attachment,  although  the  ofticers  of  the  coiT>oration  are 
within  the  state,  and  the  business  of  the  coi-poration  is  being  carried 
on  here.  The  situs  of  the  stock,  for  the  purpose  of  attachment  and 
execution,  is  the  domicile  of  the  corporation,  and  that  place  only"; 
Irehmd  v.  Globe  etc.  Co.,  19  R.  I.  000.  The  only  exception  or  limita- 
tion to  this  rule  is  found  in  Young  v.  South  Tredegar  Iron  Co.,  85 
Tenn.  189,  4  Am.  St.  Rep.  752,  in  which  it  Is  held  that  stock  in  a  cor- 
poration created  and  formed  in  one  state,  but  also  formed  and  exist- 
ing as  a  domestic  corporation  In  another  state.  Is  subject  to  attach- 
ment in  the  latter  state  against  a  nonresident  owner,  although  the 
certificfltes  are  in  his  possession  beyond  the  lihaits  of  the  state. 

JUDGMENTS— WHO  BOUND  BY.— One  not  a  party  to  a  record, 
but  whose  counsel  Is  present  and  participates  In  the  trial  of  an  action 
against  his  agent  or  employ^,  is  not  bound  by  the  judgment  therein; 
Central  Baptist  Church  v.  Manchester,  17  R.  I.  492;  33  Am.  St.  Rep. 
893,  and  note.  See  the  discussion  of  this  subject  In  the  extended  note 
to  Hill  V.  Bain,  2  Am.  St.  Rep.  876-878. 
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State  v.  Buckles. 

(8  INDIAHA    APPKAL8,  282.] 

COUNTIES-EXECUTION  AGAINST— An  execution  may  Is- 
•ua  against  a  county  upon  a  judgrment  rendered  against  It,  and  may 
be  levied  upon  any  property  owned  by  such  county  not  needed  for 
governmental  or  public  purposes. 

EXECUTION  AGAINST  COUNTIES— FAILURE  TO  MAKE 
RETURN-LIABILITY  OF  SHERIFF.— A  rherlCf  who  falls  to  make 
return  of  an  execution  Issued  against  a  county  within  the  time  pro- 
vided by  law,  Is  liable  In  aomiual  damages,  without  reference  to  the 
question  whether  or  not  there  was  any  property  out  of  which  he 
could  have  made  a  levy  and  return. 

H.  S.  Cau  thorn,  for  the  appellant. 

0.  H.  Cobb,  for  the  appellees. 

^'^  KEINIIARD,  J.  This  is  an  action  by  the  appellant's  re- 
lator, against  the  appellee  Buckles,  on  his  official  bond,  as  sheriff 
of  the  county  of  Knox,  the  other  appellees  being  sureties  on  such 
boTid. 

The  complaint  is  in  two  paragraphs,  and  the  breach  alleged 
in  each  paragraph  is,  that  the  appellee  Buckles,  as  such  sheriff, 
for  more  than  one  hundred  and  eighty  days  failed  to  levy  an 
execution,  in  his  hands,  on  a  judgment  in  favor  of  the  relator 
and  against  the  board  of  commissioners  of  the  county  of  Knox, 
•which  judgment  was  rendered  by,  and  execution  issued  out  of, 
the  Knox  circuit  court. 

For  the  purposes  of  the  questions  here  involved,  the  ***^  aver- 
ments in  each  paragraph  are  substantially  the  same. 

The  court  sustained  a  demurrer  to  each  paragraph  of  the  com- 
plaint, and  this  ruling  presents  the  only  ground  upon  which  a 
reversal  is  asked. 

The  appellee  has  not  favored  us  with  a  brief  in  the  case,  but 
we  are  informed,  by  appellant's  brief,  that  the  court  based  its  rul- 
ing upon  tlie  theory  that  a  judgment  against  a  county  could, 
\indcr  no  condition,  be  enforced  by  means  of  an  execution  to  be 
levied  upon  and  sati?fied  by  the  sale  of  the  county's  property. 

The  statute  makes  it  the  duty  of  the  sheriff,  when  an  execu- 
tion comes  into  his  hands,  to  serve  it  upon  the  defendant  or  de- 
fendants in  his  county,  and  levy  the  execution,  if  not  paid,  upon 
any  property  of  such  defendant  or  defendants,  and  make  at  It-a.^t 
one  effort  to  sell  such  property,  within  sixity  days  after  the  exe- 
cution comes  into  his  hands;  Rev.  Stats.  18S1,  sec.  719.  The 
execution  is  returnable  within  one  hundred  and  eighty  days  from 
its  date:  Bev.  Stats.  1881,  sec.  683. 
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If  he  neglect  or  refuse  to  levy  upon  property,  or  return  such 
execution,  as  required  by  law,  the  sheriff  shall  he  amerced  to 
the  extent  of  the  value  of  the  property,  not  exceeding  the  amount 
necessary  to  satisfy  the  execution:   Rev.  Stats.  1881,  sec.  783. 

It  is  averred,  in  each  paragraph  of  the  complaint,  in  substance, 
that  the  execution  defendant  had,  during  the  time  the  sheriff 
had  the  said  execution  in  his  hands,  and  during  the  life  of  said 
execution,  personal  property  subject  to  execution,  and  on  which 
he  might  have  levied  said  execution  and  made  the  whole  amount 
of  money  due  thereon. 

The  effect  of  the  judgment  upon  the  demurrer,  therefore,  if 
the  same  is  to  stand,  is  to  declare  the  law  to  be  that  an  execu- 
tion is  in  no  case  proper  to  enforce  a  judgment  ^®'*  against  the 
board  of  commissioners  of  a  county.     Is  this  sound  law? 

Counties  being  but  subdivisions  of  the  governmental  power 
of  the  state,  the  property  held  by  them  and  used  for  such  gov- 
ernmental or  public  purposes,  such  as  a  courthouse,  or  jail,  or  a 
public  square,  cannot  be  sold  upon  legal  process:  Lowe  v.  Board 
of  Commrs.,  94  Ind.  553;  2  Dillon  on  Municipal  Corporations, 
3d  ed.,  sec.  576. 

"The  rule  rests  upon  the  principle  that  the  public  good  re- 
quires that  property  needed  fcT  the  proper  administration  of  local 
governmental  affairs  shall  not  be  taken  from  the  local  authorities, 
lest  the  due  administration  of  such  affairs  be  so  much  disturbed 
es  to  cause  the  public  to  suffer":  Lowe  v.  Board  of  Commrs.,  94 
Ind.  553. 

We  do  not  think  it  can  be  said,  however,  that  a  county  may 
never  be  the  owner  of  property  which  is  not  needed  for  govern- 
mental or  public  purposes.  We  are  not  aware  of  any  reason  why 
a  county,  which,  like  other  corporations,  is  an  artificial  person, 
subject  to  the  power  and  authority  of  the  courts  within  whose 
jurisdiction  it  is  situated,  may  not,  in  a  proper  case,  be  bound 
and  contToUed  by  such  process  as  an  execution,  as  other  persons 
within  such  jurisdiction  are  bound.  We  are  aware  that  in  some 
jurisdictions  it  is  held  that  a  judgment  against  a  county  or  mun- 
icipal corporation  amounts  to  no  more  than  the  establisbmeut  of 
a  valid  claim,  which  the  officere  of  such  corporation  may  be  com- 
pelled to  pay  out  of  the  proper  funds  by  mandate:  Emeric  v. 
Oilman,  10  Cal.  404;  70  Am.  Dec.  742;  Kinmundy  v.  Mahan, 
72  111.  462;  Wilson  v.  Comnussi oners,  7  Watts  &  S.  197;  Board 
of  Supervisors  v.  Edwards,  76  111.  544. 

But  this  rule  is  not  followed  in  all  the  states:  Savage  t.  Su- 
pervisors of  Crawford  County,  10  Wis.  49. 
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"We  think  the  better  rule  is,  that  execution  may  issue  against 
a  county  upon  a  judgment  rendered  against  it,  *****  and  may  be 
levied  upon  any  property  owned  by  such  county  not  needed  for 
governmental  or  public  purposes:  1  Freeman  on  Executions,  sec. 
126. 

Our  statute  makes  counties  bodies  corporate  and  politic,  and 
clothes  them  with  power  to  prosecute  and  defend  suits,  and  con- 
fere  upon  them  such  rights,  duties,  and  powers  generally  as  are 
incident  to  corporations:   Rev.  Stats.  1881,  sec.  5735. 

Therc  is  nothing  in  the  law  which  creates  these  corporations 
that  in  any  manner  conflicts  with  the  view  that  judgments 
against  them  may  be  enforced  by  execution,  if  the  same  can 
be  levied  and  made  out  of  property  other  than  that  needed  for 
governmental  purposes.  We  have  not  been  able  to  find  any  case 
decided  by  the  supreme  court  which  holds  that  this  may  not  be 
done.  If  there  -was  in  fact  no  such  property,  the  question  can 
be  fully  met  by  pleading  the  general  denial.  At  all  events,  we 
think  it  was  the  duty  of  the  sherifT  to  make  return  of  the  execu- 
tion within  one  hundred  and  eighty  days,  and,  for  failure  to  do 
so,  he  would  be  liable  for  nominal  damages,  without  reference  to 
the  question  of  whether  or  not  there  was  any  property  out  of 
which  he  could  have  made  the  same. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer. 


EXECUTION  AGAINST  PUBLIC  OORPORATIONS.-The  prop- 
erty of  pnbllc  corporations  reasonably  necessary  and  essential  to  the 
exercise  of  their  franchises  Is  exempt  from  levy  and  .sale  by  an  execu- 
tion creditor:  Reynolds  v.  Reynolds  Liiniber  Co..  1<>9  Vn.  St.  026;  47 
Am.  St  Rep.  935.  An  execution  cannot  Issue  against  a  municipal  cor- 
poration: IVkin  V.  McMahon.  15^4  111.  141;  4>i  Am.  St.  Rep.  114,  and 
note;  note  to  Sherman  v.  Wllllnms,  31  Am.  St.  Rep.  68. 

EXECUTION— DAMAGES  FOR  FAILURE  OP  OFFICER  TO 
MAKE  RETURN  AT  PROPER  TIME.— An  officer  Is  liable  for  nomi- 
nal damages  for  neglect  to  retiirn  an  execution  until  long  after  the 
re<iim  day,  where  no  actual  damages  are  proved:  Laflln  v.  Wlllard, 
10  Pick.  (M;  28  Am.  Pec.  r»20,  and  note.  Under  the  Texas  statute,  a 
sherlflf  who  falls  to  return  execution  as  directed  by  law  Is  prima  facie 
liable  to  the  plaintiff  In  execution  for  the  full  amount  of  the  debt.  In- 
terest, and  costs,  but  this  Is  not  conclusively  the  measure  of  dam- 
ages: Smith  V.  Perry,  18  Tex.  510;  70  Am.  Dec.  295.  and  note.  See 
the  extended  note  to  Sloan  t.  Case.  25  Am.  Dec.  678,  for  a  further 
discussion  of  this  subject. 
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Parrett  V.  Palmer, 

[8  Indiana  Appeals,  356.] 

HUSBAND  AND  WIFE-PROPERTY  BIGHTS— HOW  AF- 
FECTED BY  MARRIAGE.— The  respective  rights  <yf  husband  and 
wife  in  their  personal  property  acquired  by  them  by  their  marriage 
are  determined  by  the  law  of  the  pla.ce  of  their  matrimonial  domicile, 
and  this,  in  the  absence  of  any  contrary  intention,  is  the  domicile  of 
the  husband  at  the  time  of  the  marriage. 

HUSBAND  AND  WIFE— SEPARATE  ESTATE.— Not  only  the 
property  actually  acquired  by  a  wife  by  gift,  devise,  or  descent,  dur- 
ing her  marriage,  is  preserved  to  and  becomes  her  separate  estate, 
but  also  the  proceeds  of  such  property,  whether  the  natural  inci'ease, 
or  the  money  produced  by  its  sale,  or  other  property  purchased  wich 
that  money. 

HUSBAND  AND  WIFE— SEPARATE  ESTATE-USE  BY 
HUSBAND.— If  a  wife  voluntarily  delivers  her  money  to  her  hus- 
band, the  law  presumes  that  he  takes  it  as  trustee  for  her,  and  not 
as  a  gift,  even  though  there  is  not  express  promise  to  repay. 

HUSBAND  AND  WIFE— SEPARATE  ESTATE— USE  BY 
HUSBAND.— If  a  husband  uses  his  wife's  money,  with  her  consent, 
to  build  a  family  residence,  it  is  presumed,  in  the  absence  of  facts 
indicating  a  gift  by  her,  that  he  is  a  trustee  for  her,  and  either  he,  or 
his  estate,  is  liable  to  her  for  such  money. 

HUSBAND  AND  WIFE.— STATUTE  OF  LIMITATIONS  does 
not  run  as  to  dealings  between  husban-d  and  wife. 

EXECUTORS  AND  ADMINISTRATORS.— In  presenting 
claims  against  estates,  it  is  sufficient  if  the  statement  Shows  the  na- 
ture and  amount  of  the  claim  with  sufficient  precision  to  bar  another 
action,  and  discloses  a  prima  facie  right  to  recover. 

W.  A.  Tipton,  C.  S.  Wesner,  H.  H.  Stilwell,  and  W.  F.  Stil- 
well,  for  the  appellant. 

J.  A.  Lindley  and  0.  P.  Lewis,  for  the  appellee. 

^5®  GAVIN,  J.  The  appellee,  as  administrator  of  the  estate 
of  Caroline  Parrett,  deceased,  filed  a  claim  against  the  estate  of 
her  deceased  husband,  William  Parrett,  for  her  five  hundred  dol- 
lars, and  also  for  additional  sums  received  by  him  from  her  in 
1857. 

There  was  a  trial  and  special  finding  of  facts,  with  a  motion 
for  new  trial  and  exceptions  to  the  conclusions  of  law  overruled. 

From  the  facts  found,  it  appears  that  at  the  time  of  his  mar- 
riage to  Caroline,  in  1856,  William  Parrett  was  a  resident  of 
Fountxiin  county,  Indiana,  while  she  was  a  ^^^  resident  of  the 
etate  of  Ohio,  where  they  were  married;  that  Caroline  received, 
as  the  proceeds  of  the  real  and  personal  property  owned  by  her 
in  the  state  of  Ohio,  the  sum  of  two  thousand  nine  hundred  dol- 
lars, which  money  was  received  by  her  after  her  marriage  with 
said  William,  and  while  they  were  both  temporarily  in  the  state 
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of  Ohio.  Aftenrard,  and  prior  to  1860,  twelve  hundred  dollars 
of  this  money  "wias  used  by  her  husband,  with  her  consent,  in  the 
erection  of  a  dwelling-house  upon  his  lands,  to  be  used  as  a  fam- 
ily residence,  in  which  both  lived  until  their  death,  in  1892,  the 
husband  dying  intestate  three  days  before  the  wife.  No  express 
agreement  waa  made  to  repay  the  money  so  used  by  William. 

Upon  thc?se  facta,  the  court  concluded  that  appellee  was  en- 
titled to  rooover  the  five  hundred  dollars,  and  also  the  further 
sura  of  twelve  hundred  and  seventy-two  dollars.  The  appellant 
insists  that  the  conclusion  as  to  the  twelve  hundred  and  seventy- 
two  dollars  is  erroneous. 

The  laws  of  Ohio  are  not  before  us,  and  appellant  contends 
that  the  common  law  is  presumed  to  be  in  force  there,  and  that 
the  law  of  Ohio  determines  the  right  to  the  money  received  by 
Mrs.  Parrett,  because  she  was  married  in  Ohio  and  received  it 
there. 

"We  do  not  so  understand  the  rule.  The  respective  rights  in 
their  personal  property  acquired  by  husband  and  wife  by  their 
marriage  are  determined  by  the  law  of  the  place  of  their  matri- 
monial domicile,  and  this,  in  the  absence  of  any  contrary  inten- 
tion, is  the  domicile  of  the  husband  at  the  time  of  the  marriatre, 
which  was  in  Indiana:  Story  on  Conflict  of  Laws,  sees.  191-199; 
Wharton  on  Conflict  of  Laws,  sec.  190;  6  Am.  &  Eng.  Ency.  of 
Law,  868. 

By  her  marriage,  the  "wife  acquired  the  domicile  of  the  hus- 
band: McCollem  v.  White,  23  Ind.  43;  Jenness  v.  ^'^  Jenness, 
24  Ind.  355;  87  Am.  Dec.  335;  Cooper  t.  Beers,  143  111.  25;  5 
Am.  &  Eng.  Ency.  of  Law,  868. 

Appellant  further  contends  that  even  under  the  law  o<f  Indiana 
in  force  from  1856  to  1860,  when  the  -wife  sold  her  separate  prop- 
erty and  received  money  for  it,  the  money  became  the  property 
of  the  husband,  because  it  was  not  acquired  by  gift,  devise,  or 
descent,  but  by  purchase,  and  was  not  the  money  of  the  wife  at 
the  time  of  her  marringe. 

Section  5116  of  the  Revised  Statutes  of  1881,  which  was  then 
in  force,  provides  that  "no  lands  of  any  married  woman  shall 
be  liable  for  the  debts  of  her  husband;  but  such  lands,  and 
the  profits  therefrom,  shall  be  her  separate  property,  as  fully  as 
if  she  were  unmarried;  provided,  that  such  wife  shall  have  no 
power  to  encumber  or  convey  such  lands,  except  by  deed  in  which 
her  husband  shall  join.** 

By  section  2488  of  the  Revi'^cv!  Statutes  of  1881,  in  force  since 
1853,  "the  personal  property  of  the  wife  held  by  her  at  the  time 
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of  her  marriage,  or  acquired,  during  coverture,  by  descent,  de- 
vise, or  gift,  shall  remain  her  own  property  to  the  same  extent 
and  under  the  same  rules  as  her  real  estate  so  remains." 

We  cannot  concur  in  giving  to  these  provisions  the  narrow  con- 
struction claimed  by  counsel.  On  the  contrary,  we  are  strongly 
of  the  opinion  that  not  only  the  property  actually  acquired  by 
gift,  devise,  or  descent  is  preserved  to  the  married  woman,  but 
also  the  proceeds  of  such  property,  whether  the  natural  increase 
or  the  money  produced  by  its  sale,  or  other  property  purchased 
with  that  money.  It  would  be  a  barren  ideality,  indeed,  to  hold 
that  a  woman  should  have  the  rent,  corn  that  grew  on  her  land, 
or  could  own  a  drove  of  hogs  given  her  by  her  father,  but  if  she 
sold  them  the  money  would  be  her  husband's.  Such  a  holding 
would  not  accord  with  the  spirit  of  later  times. 

359  rpjjg  ^ggg  Q^  Mahoney  v.  Bland,  14  Ind.  176,  is  relied 
upon  by  appellant  in  support  of  his  proposition,  and  it  does  sus- 
tain it,  but  it  has  been  repudiated  by  later  cases. 

In  Ireland  v.  Webber,  27  Ind.  256,  it  is  said:  "We  cannot  see 
why  property  purchased  with  the  proceeds  of  the  sale  of  the 
wife's  lands  is  not  as  much  hers  as  that  purchased  with  the  pro- 
ceeds of  the  rents,  issues,  and  profits  therefrom."  *T!t  is  claimed 
that,  inasmuch  as  the  property  in  controversy  (having  been 
bought  with  the  proceeds  from  the  sale  of  her  lands)  was  not 
held  by  the  wife  at  the  time  of  her  marriage,  and  was  not  ac- 
quired by  her  during  coverture  by  descent,  devise,  or  gift,  it  is 
liable  to  attachment  as  the  property  of  the  husband,  for  the  pay- 
ment of  his  debts.    We  think  otherwise. 

"The  appellant  relies  on  Mahoney  v.  Bland,  14  Ind.  176,  for 
a  reversal  of  the  judgment  in  the  case  at  bar.  But  we  do  not 
think  that  the  case  can  be  reconciled  with  the  ruling  in  John- 
son V.  Eunyon,  21  Ind.  115." 

In  Bellows  v.  Rosenthal,  31  Ind.  116,  it  is  decided  that  goods 
purchased  with  money  which  was  her  separate  estate,  or  the  pro- 
ceeds thereof,  were  the  separate  property  of  the  wife. 

In  Derry  v.  Derry,  98  Ind.  319,  it  is  said  that  a  trust  results 
to  the  wife,  where  the  husband  takes  in  his  own  name  title  to 
land  purchased  with  the  "proceeds  or  accumulations"  from  his 
wife's  separate  estate  in  his  hands. 

In  Gamer  v.  Graves,  54  Ind.  188,  our  supreme  court  held  that 
notes  taken  by  the  husband  in  his  own  name,  in  payment  for  his 
wife's  real  estate,  belonged  in  equity  to  her,  and  not  to  his  estate. 

Whatever  language  there  may  be  in  Abehire  v.  State,  53  Ind. 
64,  which  would  seem  in  its  literal  interpretation  to  be  inoon- 
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sistent  with  these  holdings  must  be  ^^^  considered  w'.th  reler- 
ence  to,  and  limited  to,  the  circumstances  of  that  particular  case. 

The  principle  asserted  is  no  new  one.  We  find  it  supported  by 
Story's  Equity  Jurisprudence,  section  1375,  where  he  is  speaking 
of  the  separate  allowances  to  a  wife  at  common  law:  "And  if 
eueh  allowances  are  invested  in  jewels  or  other  ornaments,  or 
pTX)perty,  the  latter  will  be  entitled  to  the  same  protection 
against  the  husband  and  his  creditors":  See,  also,  Liebes  t. 
Steffey  (Ariz.  Jan.  28,  1893),  32  Pac.  Rep.  261;  Knapp  v. 
Smith,  27  N.  Y.  277;  Schurman  t.  Marley,  29  Ind.  458. 

We  think  the  rule  is  well  expressed  by  the  language  of  the 
court  in  Spooner  v.  Reynolds,  50  Vt.  437:  "It  a  married  woman 
purchases  personal  property  with  money  of  her  own,  the  prop- 
erty thus  purchased  is  as  much  hers  as  was  the  money  with  which 
ene  purchased  it.** 

It  being  established  that  this  money  was,  in  the  hands  of  Mrs. 
Paj-rett,  her  separate  property,  and  governed  by  our  statute,  the 
question  then  arises  as  to  whether  or  not,  under  the  facts  stated, 
there  is  any  liability  upon  the  part  of  the  husband's  estate  to 
account  to  her. 

The  facts  found  are  qnite  meager,  but  we  are  compelled  to 
determine  the  correctness  of  the  legal  conclusions  from  the  facts 
8tatc<l  alone,  without  their  being  aided  by  inferences  which  might 
have  been  fairly  and  with  propriety  drawn  from  the  evidence. 

We  have  here  a  case  where  the  wife's  money  passes  directly 
and  voluntarily  from  her  hands  to  that  of  her  husband,  with  no 
finding  as  to  whether  a  gift  was  intended,  or  whether  he  received 
tlie  money  simply  as  an  agent  or  trustee  for  her.  Under  such 
circumstances,  what  is  the  presumption  of  the  law? 

It  has  long  been  conceded  to  be  the  law  that  a  woman  could 
bestow  her  separate  property  upon  her  husband  by  way  of  gift, 
tinless  prevented  by  some  special  limitation  ^*  of  her  powers 
over  it,  but  courts  of  equity  view  such  transactions  with  care 
and  caution,  and  in  dread  of  undue  influence:  Story's  Equity 
Jurisprudence,  sec.  1395. 

"There  is  no  doubt  that  courts  should  narrowly  scrutimze  cases 
of  alleged  gifts  from  the  wife  to  the  husband":  Hardy  v.  Van 
Ilarlin^en,  7  Ohio  St.  208. 

"As  regards  the  corpus  of  the  separate  estate,  no  presumption 
arises  in  favor  of  a  husband  who  has  received  it.  lie  is  prima 
facie  a  trustee  for  his  wife,  and  a  gift  from  her  to  him  will  not 
be  inferred  without  clear  evidence":   2  I>ewin  on  Trusts,  ♦778. 

'*A  simple  payment  by  the  wife  to  the  husband  of  the  income 
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of  her  separate  estate  may  be  treated  as  a  gift  to  Mm The 

receipt  by  him  of  separate  capital  moneys  of  the  wife  stands  on 
&  different  footing.  A  transfer  of  her  separate  property  into  his 
name  is  prima  facie  no  gift":  Crawley's  Law  of  Husband  and 
Wife,  268. 

So  also  in  Eversley  on  Domestic  Relations,  409:  "She  may 
make  a  gift  of  her  separate  property  to  her  husband  for  his  own 
use,  or  that  of  the  family,  but  the  onus  lies  upon  the  husband 
of  proving  that  a  gift  was  intended,  and  that  he  has  not  influ- 
enced her  act  and  conduct":  Rich  v.  Cockell,  9  Yes.  369;  Hughes 
V.  Wells,  9  Hare,  749;  Wales  v.  Newbould,  9  Mich.  45;  Boyd  v. 
Be  La  Montagnie,  73  N".  Y.  498;  29  Am.  Rep.  197;  Reeves  on 
Domestic  Relations,  4th  ed.,  216,  note;  MoNally  v.  Weld,  30 
Minn.  209;  Green  v.  Carlill,  4  Oh.  Div.  882;  Jones  v.  Davenport, 
44  N.  J.  Eq.  33;  Bergey's  Appeal,  60  Pa.  St.  408;  100  Am.  Dec. 
678. 

In  our  own  state,  the  holdings  of  the  supreme  court  strongly 
support  the  doctrine  announced  above. 

In  Hileman  v.  Hileman,  85  Ind.  1,  the  ruling  was  to  the  effect 
that  the  presumption  of  law,  under  the  statute  of  this  state,  is 
that  the  separate  property  or  money  of  a  wife,  which  is  taken 
into  the  possession  of  the  husband,  is  to  be  considered  as  taken 
by  him  for  her  ^''^  use  and  benefit,  until  such  presumption  is 
overcome  by  evidence  that  a  gift  was  intended. 

Judge  Mitchell  says  in  Armacost  v.  Lindley,  116  Ind.  295: 
'"Transactions  between  husband  and  wife  are  presumably  influ- 
enced by  the  peculiar  relation  which  exists  between  them,  and, 
where  a  husband  obtains  possession  of  the  separate  money  or 
property  of  his  wife,  it  must  appear  from  all  the  circumstances 
that  the  wife  intended  to  make  a  gift  of  it  to  him." 

In  the  case  from  which  we  have  last  quoted,  it  was  decided 
that  where  the  notes  for  the  purchase  money  of  her  land  were 
taken,  payable  to  the  husband,  with  the  wife's  consent,  but  at 
his  suggestion,  the  law  would  presume,  nevertheless,  that  he 
thus  took  her  separate  estate  as  her  trustee,  and  not  for  his  own 
benefit. 

In  Denny  v.  Denny,  123  Ind.  240,  the  holding  in  Hileman  t. 
Hileman,  85  Ind.  1,  is  reaffirmed,  and  the  distinction  between 
the  income  and  the  principal  of  the  fund  is  clearly  drawn.  It 
is  there  decided  that  where  the  husband,  with  the  consent  of  the 
wife,  receives  and  uses  her  separate  income  for  the  benefit  of  the 
family,  a  gift  will  be  presumed,  but  it  is  said,  "A  well-established 
distinction  exists,  however,  when  the  husband  receives  and  ap- 
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propriates  the  corpus  or  principal  of  his  wife's  separate  prop- 
erty." 

The  trust  and  confidence  ordinarily  reposed  by  the  wife  in  the 
husband,  her  natural  reliance  and  dependence  upon  him  for  the 
management  of  her  business;  the  fact  that  as  a  rule  the  husband 
is  possessed  of  general  business  experience,  while  the  experience 
of  the  wife  is  usually  limited;  all  these  considerations  sustain  us 
in  the  conclusion  that  where  the  wife  Yoluntaxily  delivers  her 
money  to  the  husband,  the  law  presumes  that  he  takes  it  as  trus- 
tee for  her,  and  not  as  a  gift,  even  though  there  be  no  express 
promise  to  repay. 

****  There  are  some  cases  maintaining  a  different  doctrine,  but 
we  do  not  believe  them  to  be  in  harmony  with  the  legislation  or 
the  judicial  interpretation  of  our  state.  Nor  is  the  mere  fact 
that  the  husband  in  this  case,  with  her  consent,  used  the  money 
in  building  a  family  residence  on  his  land,  in  itself  sufficient,  as 
the  case  comes  to  us  on  a  special  finding,  to  rebut  and  overthrow 
this  presumption.  This,  taken  in  connection  with  other  circum- 
stances, such  as  the  respective  values  of  their  estates,  failure  to 
assert  any  claim  for  a  long  period  of  time,  and  any  others  which 
might  throw  light  on  the  intentions  of  the  parties,  might  justify 
a  trial  court  in  drawing  the  inference  of  fact  that  a  gift  was  in 
truth  intended,  but  no  such  intention  is  found  by  the  facts  in 
this  case,  and  such  intention  is  an  essential  element  of  appel- 
lant's ease,  and  must  be  specifically  found  before  the  opposite  pre- 
sumption can  be  deemed  overcome. 

There  i.s,  in  our  judgment,  sufficient  evidence  to  sustain  the 
findings.  The  claim  was  not  barred  by  the  statute  of  limita- 
tions, which  does  not  run  as  to  dealings  between  husband  and 
wife:    Bamett  v.  ITarshbargcr,  105  Ind.  410. 

The  claim  was  stated  with  sufficient  accuracy  to  enable  the 
appellee  to  recover  on  the  proof  made:  Hileman  t.  Hileman,  85 
Ind.  1. 

In  presenting  claims  against  estates,  it  is  sufficient  if  the  state- 
ment shows  the  nature  and  amount  of  the  claim  with  sufficient 
precision  to  bar  another  action,  and  show  a  prima  facie  right  to 
recover:  Lockwood  v.  Robbins,  125  Ind.  398;  Doan  v.  Dow,  B 
Ind.  App.  324. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

TirRBAND  AND  WIFE— PROCEEDS  OF  WIFE'S  SKPARATE 
ESTATE.  WTTETTTER  ITER  SEPARATE  PROPERTY —Prnflts  pro- 
dneed  by  the  labor  and  Bkill  of  married  woman  in  the  use  of  her  8e(>- 
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Arate  estate  while  Hying  with  her  husband  are  a  part  of  such  estate: 
Trapnell  v.  Conklyn,  37  W.  Va.  242;  38  Am.  St.  Rep.  30,  and  note. 
The  proceeds  of  the  sale  of  property  devised  to  a  wife  are  her  sep- 
arate property:  Huston  v.  Curt,  8  Tex.  239;  58  Am.  Dec.  110;  Kirk- 
-patrick  v.  Buford,  21  Ark.  268;  76  Am.  Dec.  363,  and  extended  note, 
In  which  Is  discussed  at  length  the  question  as  to  what  property  is 
the  separate  property  of  the  wife  under  the  statutes  of  the  several 
American  states. 

HUSBAND  AND  WIFE— INDEBTEDNESS  BETWEEN.— The  re- 
ception and  use  by  a  husrband,  In  his  business  of  the  proceeds  of  his 
"Wife's  land  Implies  a  promise  to  repay  her,  and,  as  between  them, 
creates  a  valid  indebtedness:  Riley  v.  Vaughan,  116  Mo.  169;  38  Am. 
St.  Rep.  586,  and  note.  A  loan  bjy  a  wife  to  her  husband  out  of  her 
separate  estate,  to  be  valid  as  a  loan,  must  be  accompanied  with  an 
express  promise  of  repayment  made  at  the  time.  Otherwise  It  Is  pre- 
sumed to  be  a  gift:  Bennett  v.  Bennett,  37  W.  Va.  396;  38  Am.  St. 
Hep.  47,  and  note. 

HUSBAND  AND  WIFE.— THE  STATUTE  OP  LIMITATIONS 
does  not  run  against  claims  between  husband  and  wife:  Fawcett  v. 
Fawcett,  85  Wis.  332;  39  Am.  St.  Rep.  844,  and  note. 

EXECUTORS  AND  ADMINISTRATORS- CLAIMS  AGAINST 
ESTATE— SUFFICIENCY.-It  is  sufficient  to  file  a  note,  executed  by 
one  deceased,  against  his  estate  without  accompanying  the  same  with 
a  formal  complaint:  Garrlgus  v.  Home  etc.  Missionary  See,  3  Ind. 
App.  91;  50  Am.  St.  Rep.  262,  and  note. 
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DAMAGES. -BREACH  OF  CONTRACT  or  covenant  entitles 
the  injured  party  to  recover  such  damages  only  as  proximately  re- 
sults from  such  breach  and  were  within  the  contemplation  of  the 
^Jarties  when  the  contract  was  entered  into.  Remote  and  speculative 
damages  cannot  be  recovered. 

•  LANDLORD  AND  TENANT— BREACH  OF  COVENANT  TO 
REPAIR— DAMAGES.— If  a  landlord  covenants  with  his  tenant  to  re- 
pair and  put  in  safe  condition  an  excavation  existing  on  the  prem- 
ises at  the  time  they  are  leased,  but  fails  and  refuses  to  make  sucli 
repairs  after  repeated  requests,  and  the  tenant  while  performing  nec- 
•essary  domestic  duties  falls  into  the  excavation  and  is  injured,  he 
•cannot  recover  damages  therefor  in  an  action  f got  breach  of  covenant 
to  repair;  such  damages  are  too  remote  and  consequential. 

LANDLORD  AND  TENANT- BREACH  OF  COVENANT  TO 
REPAIR- DAMAGES.— Upon  the  failure  of  a  landlord  to  keep  his 
covenant  to  make  repairs  upon  the  leased  premises  after  repeated  re- 
•qucsts  to  do  so,  the  tenant  may  make  the  necessary  repairs  himself. 
And  charge  their  cost  to  the  landlord;  but  as  it  is  his  duty  to  reduce 
ihe  damages  as  much  as  reasonably  lies  In  his  power,  he  Is  not  per- 
mirted  to  allow  tlie  defect  in  the  premises  to  remain,  being  himself 
fully  cognizant  thereof,  and  then  sue  to  recover  damages  for  an  acci- 
dent resulting  from  the  dangerous  condition  of  the  property. 

LANDLORD  AND  TENANT— BREACH  OP  COVENANT  TO 
REPAIR-DAMAGES.— Although  a  landlord  is  clearly  guilty  of  a 
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breach  of  covenant  to  repair  the  leased  premises,  the  tenant  cannot 
remain  inactive  and  allow  special  damages  to  accrue,  and  recover 
them  from  the  landlord,  when,  at  slight  expense,  he  might  have 
averted  the  injurious  consequences  complained  of. 

LANDLORD  AND  TENANT— SAB^ETY  OP  PREMISES.— A 
landlord  does  not  insure  the  safety  of  the  premiaee,  nor  does  he  Im- 
pliedly warrant  them  to  be  Inhabitable  or  fit  for  certain  oses,  and,  aa 
a  general  rule,  the  tenant,  under  the  maxim,  caveat  emptor,  assumes 
all  risks  Incident  to  the  occupancy. 

LANDLORD  AND  TENANT— LATENT  DEFECTS  IN  PREM- 
ISL8.— A  landlord  is  liable  to  his  tenant  for  injury  arlalng  from  the 
fact  that  the  premises  contain  some  hidden  defect  or  defects,  or  are 
InfiM^ted  with  some  noxious  disease,  rendering  them  dangerous  or  un- 
inhabitable, and  of  which  dangerous  rfements  or  defects  the  landlord 
had  some  knowledge  or  information,  but  which  were  not  open  to  the 
view  of  the  tenant  and  of  which  he  was  ignorant. 

LANDLORD  AND  TENANT-LIABILITY  FOR  FAILURE  TO 
MAKE  REPAIRS.— A  landlord  is  liable  to  his  tenant  for  injury,  If 
the  former,  though  not  bound  to  do  so,  undertakes  to  make  repairs, 
and  makes  them  in  so  negligent  a  manner  as  to  produce  injury,  or  If 
ha  has  covenanted  to  make  repairs  and  upon  being  notified  has  re- 
peatedly promised  and  led  the  tenant  to  believe  in  good  faith  that  he 
will  mako  them. 

LANDLORD  AND  TENANT— DEFECTIVE  PREMISES- 
DAMAGES.— A  tenant  who,  witli  full  knowledge  of  the  existence  of 
an  excavation  on  the  leased  premises  be/ore  he  takes  possession,  con- 
tinues to  occupy  them  in  such  condition  during  the  period  of  the 
Icnse.  and  after  the  landlord  upvon  repeated  demands  has  failed  and 
refused  to  put  such  excavation  in  a  safe  condition,  cannot  recover  in 
an  action  of  tort  for  injury  received  from  falling  into  such  excava- 
tion, especially  wlien  the  laudiord  pr.actices  no  concealment,  fraud,  or 
docoption  upon  the  tenant,  and  the  cause  of  Injury,  df  latent.  Is  not 
known  to  the  landlord  any  more  than  to  the  tenant. 

LANDLORD  AND  TENANT— DEFECTIVE  PREMISES- 
DAMAGES— NEGLIGENCE.— A  tenant  cannot  recover  upon  tort  for 
negligence  against  the  landlord  for  failure  to  repair  the  leased  prem- 
l«^s.  or  in  faiilnjr  to  disclose  a  defect  therein,  if  tJie  teiuint  Is  also 
guilty  of  negligence  in  not  avoiding  danger  arising  from  the  existence 
of  such  defect. 

T.  B.  Adams  and  I.  Carter,  for  the  appellant. 

A.  C.  Harris,  K.  M.  Herd,  and  E.  K.  Adams,  for  the  appellee. 

®*<*  REINHARD,  J.  This  case  was  tried  in  the  court  below, 
upon  the  second  paragraph  of  the  complaint,  to  which  a  de- 
murrer was  overruled. 

The  appellee  was  the  tenant  of  the  appellant,  in  a  dwelling- 
house  owned  by  the  latter.  The  action  was  for  the  recovery  of 
damages  for  a  personal  injury  sustained  by  appellee  while  in  the 
occupancy  of  the  premises.  The  trial  was  by  a  jury,  and  there  was 
a  verdict  in  favor  of  the  appellee  for  two  thousand  five  hundred 
dollars,  upon  which,  over  appellant's  motion  for  a  new  trial,  and 
other  motions,  jiidprment  was  renderc<l. 

The  overruliixg  of   the  demurrer  is  the  first  specification  of 
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error.  The  substance  of  the  paragraph  of  complaint  to  which 
the  demuiTer  was  addressed,  is  as  follows;  That  on  the  twenty- 
second  day  of  Fehruary,  1890,  the  appellee  leased,  in  writing, 
from  the  appellant  the  premises  described;  that  by  the  terms  of 
the  lease,  appellee  was  to  pay,  as  rent  therefor,  the  sum  of  eight 
dollars  and  thirty-three  cents  per  month,  in  advance;  that  the 
tenancy  was  to  begin  on  said  date,  and  to  continue  for  six  months 
thereafter;  that  she  was  to  keep  the  property  in  good  condition, 
not  sublet  the  same,  and  to  give  possession  thereof  at  the  end  of 
six  months.  A  copy  of  the  lease  was  filed  with  this  paragraph 
of  complaint,  as  exhibit  "A." 

It  is  further  alleged  that  appellee  did  not  take  possession  under 
the  lease  on  said  day,  and  that  after  the  execution  of  the  lease, 
and  before  appellee  took  possession  ^^''  of  the  property,  it  was 
agreed  between  the  parties  that  appellee  should  not,  and  would 
not,  be  required  to  pay  the  first  month's  rental  until  she  had 
taken  full  possession. 

It  is  then  averred  that  there  was  at  that  time,  and  for  several 
months  subsequent  thereto,  located  upon  said  lot,  and  in  the 
rear  of  said  house,  a  circular  excavation,  about  five  feet  in  depth 
and  abont  seven  feet  in  diameter,  which  appellant  had  caused  to 
be  made,  intending  thereby  to  make  a  cistern;  that  a  portion  of 
the  said  dwelling-house  was  then  badly  in  need  of  being  papered, 
the  walls  being  smoked  and  dingy  in  appearance;  that  after  the 
signing  of  said  lease,  to  wit,  on  the  twenty-fourth  day  of  Feb- 
ruary, 1890,  and  before  any  act  had  been  done  thereunder,  and 
before  possession  had  been  taken  by  the  appellee,  and  before 
there  was  any  breach  of  the  terms  of  said  lease  by  either  party, 
appellee  having  discovered  for  the  first  time  the  excavation  afore- 
said, and  the  condition  of  the  walls  aforesaid,  refused  to  take 
possession  of  said  premises  under  the  said  lease,  or  to  pay  any 
sum  of  money  as  rental  for  said  premises  under  said  lease,  or  to 
comply  with  any  of  the  terms  of  said  contract;  that  thereupon, 
and  upon  said  day,  appellee  and  appellant  entered  into  a  parol 
modification  of  said  lease,  as  follows:  That  the  said  Hamilton,  to 
induce  appellee  immediately  to  take  possession  of  said  premises  as 
his  tenant,  and  to  pay  him  the  said  rental  therefor,  then  and  there 
agreed  with  appellee  that  if  she  would,  on  that  day,  take  posses- 
sion of  said  premises  and  continue  as  tenant  therein  for  the  said 
period  of  six  months,  at  the  rate  and  under  the  terms  mentianed 
in  said  lease,  and  if  she  would,  on  that  day,  pay  him  the  sum  of 
eight  dollars  and  thirty-three  cents  in  cash,  as  the  first  month's 
rental,  that  he  would  immediately  thereafter  finish  said  excava- 
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tion  and  make  a  good  dstem,  by  making  the  same  deeper  and 
vailing  up  the  same,  and  would  **^**  cover  up  and  repair  the  said 
excavation  so  that  the  same  would  and  could  not  endanger  the 
lives  or  bodies  of  persons  who  should  go  upon  said  lot  or  in  prox- 
imi^  to  the  place  where  the  excavation  existed;  that  appellant 
also  agreed  to  paper  said  house  and  put  the  whole  thereof  in 
good  condition  for  the  use  of  the  appellee,  who  desired  the  use 
of  aU  of  said  property  for  a  dwelling  for  himself  and  family;  that 
thereupon,  and  before  appellee  had  taken  possession  of  said  prop- 
erty, she  paid  the  appellant  the  sum  of  eight  dollars  and  tliirty- 
three  cents,  and  immediately  thereafter  went  into  the  possession 
of  said  premises  under  said  lease  and  said  modification  thereof, 
and  occupied  the  same  under  said  lease,  as  modified,  for  and  dur 
ing  the  period  aforesaid,  for  all  of  which  she  fully  paid  appellant 
at  the  rate  aforesaid,  and  in  all  things  fully  performed  her  part 
of  said  agreement  and  the  said  modification  thereof;  that  at  the 
time  of  said  renting,  and  during  the  period  of  said  tenancy,  the 
appellant  had  located  and  maintained,  near  the  edge  of  said  exca- 
vation, a  well,  in  which  was  a  pump,  from  which,  under  said 
lease,  appellee  obtained  water  for  domestic  purposes,  said  well 
being  the  only  place  on  said  lot  from  which  water  could  be  ob- 
tained; that  appellant  complied  with  his  said  agreement  to  paper 
the  walls  of  the  said  house,  but  that,  although  often  requested  so 
to  do, prior  to  the  injuries  herein  set  out, he  neglected  and  refused 
to  complete  said  cistern,  and  allowed  the  same  to  remain  in  the 
unfinished  condition  aforesaid  during  the  whole  of  said  period  of 
fiix  months;  that  heretofore,  to-wit,  on  the  twenty-sixth  day  of 
July,  1890,  and  in  the  night-time,  and  while  appellee  was  pru- 
dently and  carefully  trying  to  get  some  needed  water  from  said 
well  by  means  of  said  pump,  and  while  she  was  standing  upon  the 
ground  near  said  exea\"ation,  and  no  nearer  than  was  necessary  in 
order  to  get  said  water,  she  being  near  to  said  pump  and  in  the 
proper  place  to  get  water  therefrom,  •*•  the  earth  surrounding 
said  excavation,  and  upon  which  she  was  standing,  caved  and  fell 
into  said  excavation  so  suddenly  and  unexpectedly  to  her  that, 
without  any  fault  or  negligence  on  her  part,  she  was  thereby  pre- 
cipitated and  thrown  violently  and  with  great  force  into  said 
excavation,  and  upon  a  piece  of  timl^er  lying  at  the  bottom 
thereof,  resulting  in  serious  bodily  injury  to  her,  as  hereinafter 
•et  cnii;  that  said  oxoavation  was  made  as  set  out,  and  without  any 
walla  or  other  barriers  thereto, whereby  said  adjoining  earth  could 
be  held  in  place.and  that  by  reason  of  the  same  remaining  in  such 
condition  during  the  period  aforesaid,  the  earthen  walls  of  said 
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excavation  had  become,  at  the  time  of  said  injury,  so  undermined 
and  in  such  dangerous  condition  as  to  result  in  the  injury  afore- 
said, which  condition  was  perceptible  to  appellant;  that  appellee 
had  no  knowledge,  prior  to  said  injury,  that  the  earth  surround- 
ing said  excavation  was  in  said  undermined  and  dangerous  con- 
dition, and  she  believed,  up  to  said  time,  that  the  same  was  firm 
and  would  support  her  weight  thereon;  that  by  reason  of  said  fall, 
appellee  sustained  the  following  injuries,  to-wit: 

Then  follow  a  description  of  the  injuries  and  an  averment 
that  the  same  were  not  caused  by  the  act,  fault,  or  negligence  of 
the  appellee,  but  were  wholly  tlie  result  of  the  said  wrongful  and 
negligent  acts  of  appellant. 

The  complaint  then  proceeds  to  specify  the  damages,  and.  con- 
cludes with  a  prayer  for  five  thousand  dollars  judgment. 

A  copy  of  the  lease  is  set  out,  and,  as  indicated  in  the  com- 
plaint, it  contains  no  stipulation  for  the  making  of  repairs  on 
the  part  of  the  appellant.  Assuming  that  the  modified  agree- 
ment was  such  as  obligated  the  appellant  to  place  the  excavation 
in  a  condition  of  safety,  does  the  appellee  show  herself  entitled, 
by  the  averments  of  the  complaint,  to  the  remedy  here  pursued? 

®^®  Appellee's  counsel  construe  the  action  to  be  upon  the  con- 
tract to  repair.  As  such,  is  the  complaint  sufficient?  Without 
an  express  agreement  to  make  repairs,  it  does  not  devolve  upon 
the  landlord  to  do  so.  This  is  conceded.  Assuming  that,  in 
the  present  case,  there  is  such  an  agreement,  what  redress  is  the 
tenant  entitled  to  for  a  breach  of  the  obligation? 

Appellant's  counsel  contend  that  in  such  case  the  tenant  may 
either  abandon  the  premises,  or  make  the  repairs  himself  and 
recoup  the  expense  therefor  in  an  action  by  the  landlord  for  rent. 

On  the  other  hand,  the  appellee's  position  is,  that  the  tenant 
need  not  pursue  either  of  these  remedies,  but  may  sue  in  dam- 
ages and  recover  for  any  injury  proximately  flowing  from  the 
breach  of  the  covenant:  Taylor  on  Landlord  and  Tenant,  sec. 
330;  Buck  v.  Eodgera,  39  Ind.  222;  McCoy  v.  Oldham,  1  Ind. 
App.  372;  50  Am.  St.  Eep.  208.  That  this  position  is  well 
taken,  we  shall  not  undertake  to  controvert. 

It  niay  be  stated,  as  a  general  rule,  that  for  a  breach  of  con- 
tract in  any  case  the  injured  party  is  entitled  to  recover  such 
damages  only  as  proximately  resulted  from  the  breach,  and  were 
within  the  contemplation  of  the  parties  when  the  contract  was 
entered  into.  Damages  which  are  remote  and  speculative  cannot 
be  recovered:  5  Am.  &  Eng.  Ency.  of  Law,  13. 

In  this  respect,  the  rule  is  not  different  from  what  it  would  be 
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if  the  contract  to  repair  had  been  between  the  tenant  and  a  me- 
chanic or  workman  employed  by  her  to  do  the  work.  The  only 
damages  recoverable  in  such  case  "would  be  the  difference  be- 
tween the  price  agreed  upon  and  the  actual  cost  of  the  work  if 
the  employer  had  hired  another  to  do  it,  and,  possibly,  such  other 
damages  as  were  sustained  by  reason  of  the  delay.  This  would 
be  especially  true  if  the  employe  had  repudiated  the  contract 
®**  after  reasonable  notice  to  her,  or  had  positively  refused  to 
perform  it;  for,  upon  such  refusal,  it  would  have  been  the  privi- 
lege of  the  employer  to  treat  the  contract  as  rescinded,  and  she 
could  have  hired  the  work  to  be  done  by  another. 

We  shall  not  undertake  to  assert  that  if  the  employe  had  re- 
peatedly promised  to  do  the  work  upon  being  requested  to  da 
so,  and  had  thus  led  the  employer  to  rely  upon  hia  carr}'ing  out 
the  promise,  he  might  not  be  held  Liable  aa  for  special  and  con- 
sequential damages,  even  for  a  personal  injury  incurred  under  the 
circumstances  of  the  present  case.  But  even  then  there  could 
be  no  recovery,  unless  the  employer  had  done  all  that  she  reason- 
ably could  do  to  reduce  the  damage  as  much  as  practicable. 

Applying  this  rule  to  the  case  in  hand,  it  may  be  conceded  that 
there  are  circumstances  under  which  a  tenant  may  recover  special 
and  consequential  damages  for  the  breach  of  the  landlord's  cove- 
nant to  repair.  Thus  it  was  held  in  Buck  v.  Rodgers,  39  Ind. 
222,  that  where  the  landlord  had  agreed  to  furnish  his  tenant  a 
sufficient  quantity  of  rails  to  keep  his  fences  in  repair,  so  as  to 
protect  the  crops,  and  had  failed  to  do  so,  and  the  cattle  had 
broken  in  and  destroyed  the  crops,  the  landlord  was  liable  to  the 
tenant  for  the  damages  occasioned  by  the  injury  to  the  crops.  But 
this  and  other  similar  holdings  are  predicated  upon  the  supposi- 
tion that  the  tenant  or  lessee  had  used  such  reasonable  means  as 
were  in  his  power  to  prevent  or  lessen  the  damages.  The 
■upreme  court  has  repeatedly  declared  and  given  effect  to  tliia 
principle,  and  in  a  very  recent  case  has  expressly  decided  tliat  the 
case  of  Buck  v.  Bodgcrs,  39  Ind.  222,  was  determined  in  full 
recognition  of  the  same:  Hendry  v.  Squicr,  12G  Ind.  19. 

In  the  case  just  cited,  the  lessor  had  agreed  to  ])lace  a  new  roof 
upon  the  storehouise  of  w'hich  the  lessee  was  ^^*  tlie  occupant 
with  a  stock  of  goods.  By  the  failure  of  the  lessor  to  comply 
with  his  covenant,  tlie  lessee's  goods  were  damaged  by  a  leak  in 
the  roof,  for  which  he  sued  the  lessor  for  damages.  The  com- 
plaint averred  that  the  tenant  had  repeatedly  rcquc'^ted  the  land- 
lord to  make  the  repair,  but  that  the  latter  had  failed  and  re- 
fused to  do  so.     It  was  held  that,  under  these  circumstances,  the 
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tenant  could  not  recover  the  damages  occasioned  by  the  injury  to 
his  goods;  that,  upon  the  landlord's  refusal,  he  should  have  made 
the  repairs  himself  and  charged  them  to  the  landlord. 

It  is  averred  in  the  paragraph  of  complaint  under  considera- 
tion that  the  appellant,  "although  often  requested  so  to  do,  prior 
to  the  injuries  herein  set  out,  neglected  and  refused  to  complete 
said  cistern,  and  allowed  the  same  to  remain  in  the  unfinished 
condition  aforesaid,  diiring  the  ^vhole  of  said  period  of  six 
months." 

It  was  said  in  the  case  of  Hendry  v.  Squier,  126  Ind.  19:  "As 
shown  by  the  averments  in  the  pleading,  the  condition  of  this 
roof  was  well  known  to  the  appellant  long  before  the  time  when 
the  landlord  was  to  repair  it  by  putting  on  a  new  roof.  And  it 
is  further  averred  that  the  appellant  requested  the  repairs  to  be 
made,  and  the  appellees  refused  to  make  the  repairs.  This  gave 
the  appellant  the  right  to  make  the  necessary  repairs  and  charge 
them  to  appellees:  Hopkins  v.  Ratliff,  115  Ind.  213,  Certainly, 
after  such  refusal  appellant  could  not  voluntarily  permit  his 
goods  to  remain  in  the  building  and  suffer  injury,  and  recover 
the  damage  from  the  appellees.  Yet,  under  these  eircumstances, 
the  appellant  allows  his  goods  to  remain  in  this  end  of  the  build- 
ing, and  be  damaged  by  the  rainfall,  when,  for  aught  that  appears 
in  the  pleading,  it  would  have  been  a  small  expense  to  have  re- 
paired it,  or  that  even  a  new  roof  upon  ^^^  the  building  would 
have  cost  much  less  than  the  damages  sustained  to  the  goods." 

In  this  particnlax  the  case  at  bar  does  not  differ  materially 
from  the  case  cited.  In  both  cases,  the  pleaiding  showed,  that  the 
landlord  had,  long  before  the  injury,  refused  to  make  the  repairs. 
Where  this  is  the  case,  it  would  seem  to  be  fruitless  for  the  ten- 
ant longer  to  rely  upon  the  landlord's  promise.  He  would  have 
the  right  to  make  the  necessary  repairs  himself  and  charge  their 
cost  to  the  landlord.  Under  the  principle  that  it  is  his  duty  to 
reduce  the  damages  as  much  as  reasonably  lies  in  his  power  to 
do  so,  he  could  not  be  permitted  to  allow  the  defect  in  the 
premises  to  remain,  being  himself  fully  cognizant  of  the  same, 
and  then  sue  for  the  accident  resulting  from  the  dangeroiis  con- 
dition of  the  property. 

The  case  under  consideration  cannot  be  distinguished  from 
the  one  cited  by  saying  that  in  the  latter  case  the  tenant  might 
have  removed  his  goods  to  another  part  of  the  building.  The 
court  does  not  base  its  conclusion  upon  this  fact.  It  holds  that, 
under  such  circumstances,  his  remedy  was  to  make  the  repair* 
and  charge  them  to  the  landlord.     This  ruling  does  not  conflict 
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•with  the  cases  which  decide  that  the  tenant,  instead  of  making 
such  repairs  himself,  might  recover  in  damages  the  diminution 
of  the  Talue  of  the  rent  during  the  time  the  premises  remain  out 
of  repair.  While  in  such  cases  the  landlord  is  clearly  guilty  of 
a  violation  of  his  contract,  the  tenant  cannot  remain  inactive 
and  allow  special  damages  to  accrue,  and  reoover  them  from  the 
landlord,  when,  at  slight  expense,  he  might  have  averted  the  in- 
jurious consequences  complained  of. 

The  principle  adverted  to  applies  not  only  to  breaches  of  con- 
tracts, but  to  torts  as  well.  "In  case  of  wrongful  injury  to  per- 
son or  property,  the  injured  party  is  required  to  use  reasonable 
exertion  to  lessen  or  moderate  the  resulting  ®**  damage": 
1  Sutherland  on  Damages,  sec  90,  and  oases  cited  in  second 
edition. 

As  we  have  stated,  the  appellee  treats  this  case  as  though  the 
complaint  declared  upon  a  breach  of  contract  and  not  upon  tort. 
But  it  is  our  opinion  that  such  damages  axe  not  the  natural  and 
ordinary  result  of  a  breach  of  the  covenant,  and  were  not  in  con- 
templation of  the  parties  when  the  contract  was  entered  into. 
Such  damages  are  too  remote  and  speculative,  and  could  only  be 
recovered  as  special  and  consequential  damages,  under  circum- 
stances hereinbefore  adverted  to. 

We  think  if  there  is  any  liability  under  the  facts  set  up  in  the 
complaint,  it  must  be  upon  the  theory  of  negligence,  as  upon  tort. 
To  determine  whether  or  not  there  was  actionable  negligence,  it 
must  first  be  ascertained,  what,  if  any,  duty  the  appellant  owed 
the  appellee,  and  the  manner  in  which  the  appellant  failed  to 
discharge  such  duty.  The  duties  owing  by  a  landlord  to  his  ten- 
ant are  various,  but  they  are  limited.  The  landlord  does  not  in- 
sure the  safety  of  the  premises,  nor  does  he  impliedly  warrant 
them  to  be  inhabitable  or  fit  for  certain  uses,  and,  as  a  general 
rule,  the  tenant,  under  the  maxim,  caveat  emptor,  assumes  all  the 
risks  incident  to  the  occupancy,  having  complete  control  and 
dominion  over  the  premises.  To  this  general  rule  there  are,  how- 
ever, several  exceptions.  Thus  the  landlord  is  liable  where  the 
premises  contain  some  hidden  defect  or  defects,  or  are  infected 
with  some  noxious  disease,  rendering  them  dan<jerous  or  un- 
inhabitable, and  of  which  dangerous  elements  or  defects  the  Inml- 
lord  had  some  knowledge  or  information,  but  which  were  not 
open  to  the  view  of  the  tenant,  and  of  whioh  he  was  ignorant  or 
uninformed.  And  so  the  landlord  is  answerable  where  he  con- 
trols or  retains  possession  of  a  portion  of  the  premises,  or  a  por- 
tion is  used  in  common  by  two  or  more  tenants,  and  an  ®''  in- 
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jury  occurs,  through,  some  negligence  or  fault  of  the  landlord, 
upon  that  portion  over  which  he  has  the  control,  or  which  is  used 
in  common.  Still  another  instance  of  liability  on  the  part  of 
the  owner  is  where  he,  though  not  hound  to  do  so,  undertakes  to 
make  repairs,  and  makes  them  in  so  negligent  or  unskillful  a 
manner  as  to  produce  injury  to  the  tenant.  Also,  where  the 
landlord  has  covenanted  to  make  repairs,  and,  upon  being  noti- 
fied, has  repeatedly  promised  and  led  the  tenant  to  believe  in 
good  faith  that  he  will  make  them.  The  liability  of  the  lessor 
in  these,  and  perliaps  other,  instances  arises  from  the  principle 
that  he  owes  the  lessee  a  duty,  and  if,  by  the  lessor's  failure  or 
negligence  to  discharge  such  duty,  and  without  any  contributing 
fault  of  the  lessee,  the  latter  sustains  injury,  a  right  of  action 
arises  in  favor  of  the  lessee  or  tenant,  for  the  damages  sustained: 
Buswell  on  Personal  Injuries,  sec.  82,  et  seq;  1  Taylor  on  Land- 
lord and  Tenant,  8th  ed.,  sec.  175  a;  1  Wood  on  Landlord  and 
Tenant,  2d  ed.,  sec.  379;  Lucas  v.  Coulter,  104  Ind.  81;  Deller  v. 
Hofferberth,  127  Ind.  414;  Purcell  v.  English,  86  Ind.  34;  44 
Am.  Eep.  255;  Toole  v.  Beckett,  67  Me.  544;  24  Am.  Eep.  54; 
Gregor  v.  Cady,  82  Me.  131;  Kirby  v.  Boylston  Market  Assn., 
14  Gray,  249;  74  Am.  Dec.  682;  Bowe  v.  Hunking,  135  Mass. 
380;  46  Am.  Eep.  471;  Minor  v.  Sharon,  112  Mass.  477;  17  Am. 
Eep.  122;  Gill  v.  Middleton,  105  Mass.  477;  7  Am.  Eep.  548; 
Wellington  v.  Downer  etc.  Oil  Co.,  104  Mass.  64;  Cowen  v.  Sun- 
derland, 145  Mass.  363;  1  Am.  St.  Eep.  469;  Willy  v.  Mulledy, 
78  N".  Y.  310;  34  Am.  Eep.  536;  Cesar  v.  Karutz,  60  N.  Y.  229; 
19  Am.  Eep.  164;  McAlpin  v.  Powell,  70  K  Y.  126;  26  Am.  Eep. 
555;  Arnold  v.  Clark,  13  Jones  &  S.  252;  45  K  Y.  Sup.  Ct.  252; 
Flynn  v.  Hatton,  43  How.  Pr.  333;  Butler  v.  Gushing,  46  Hun, 
521;  Snyder  v.  Gordon,  46  Hun,  538;  Kabus  v.  Frost,  18  Jones 
&  S.  72;  50  K  Y.  Sup.  Ct.  72;  Scott  v.  Simons,  54  N.  H.  426; 
Little  v.  McAdaras,  38  Mo.  App.  187;  Eeichenbacher  v.  Pah- 
meyer,  8  111.  App.  217;  Mendel  v.  Fink,  8  111.  App.  378;  Polack 
V.  Pioche,  «2a  35  Cal.  416;  95  Am.  Dec.  115,  with  notes;  Godley 
V.  HageriTjr,  20  Pa.  St.  387;  59  Am.  Dec.'  731. 

The  appellee  admits,  in  her  complaint,  that  she  knew  of  the 
existence  of  the  excavation  even  before  she  took  possession  of  the 
premises,  and  with  such  knowledge  continued  to  occupy  the  prop- 
erty for  the  period  of  six  months,  though  the  appellant  had, 
upon  demand,  failed  and  refused  to  maJre  the  repair  which  he 
had  covenanted  to  make.  The  appellant  could  not  have  given 
the  appellee  any  more  information  of  the  defect  than  she  admits 
ehe  possessed.    To  avoid  this  dilemma,  she  undertakes  to  aver 
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that  the  hidden  portion  of  the  defect  consisted  in  the  ruinous 
condition  of  the  banks  of  the  excavation,  and  not  in  the  excava- 
tion itself,  and  she  insists  that  it  was  the  duty  of  the  appellant  to 
have  disclosed  these  to  her.  She  does  not  aver  that  the  appel- 
lant had  any  peculiar  knowledge  of  these  other  than  she  had  her- 
self; at  least,  the  facts  pleaded  show  that  she  had  ample  time  and 
opportunity  for  investigation,  and  there  is  no  pretense  that  the 
appellant  practiced  any  fraud  or  deception  upon  her  in  connec- 
tion with  the  condition  of  the  walls  of  the  excavation.  It  must 
be  clear,  therefore,  that  if  the  cause  of  the  injury  was  a  latent, 
and  not  a  patent,  danger,  it  was  no  more  patent  to  the  o\\tict 
than  to  the  lessee,  and  it  does  not  appear  wherein  he  violated  any 
duty  in  failing  to  apprise  her  of  the  same.  If  we  should  treat 
the  complaint,  therefore,  upon  the  theory  of  a  latent  defect,  we 
encounter  the  insurmountable  obstacle  that  it  fails  to  show  the 
appellant  guilty  of  any  negligence;  and  hence,  whether  the 
appellee  was  guilty  of  contributory  negligence  or  not,  there  is  no 
right  of  action:  See  Buswell  on  Personal  Injuries,  sec.  8-i;  Tay- 
lor on  Landlord  and  Tenant,  sec.  175  a. 

But  if  we  take  the  other  end  of  the  dilemma,  and  say  that  the 
particular  duty  which  the  appellant  owed  the  appellee  ^^"^  here 
was  not  to  disclose  to  her  the  existence  of  the  latent  defect  of  the 
banks  of  the  excavation,  but  to  fill  up  the  latter  and  place  the 
premises  in  safe  condition,  we  then  come  back  to  the  other  ob- 
stacle, already  mentioned  in  reviewing  the  complaint  as  upon 
contract,  that  the  appellee  h^  failed  to  reduce  or  moderate  the 
damages,  as  she  could  have  done  by  making  the  repairs  herself 
and  charging  them  to  the  appellant. 

In  addition  to  all  this,  it  is  very  questionable,  we  apprehend, 
whether,  under  the  pleading,  she  does  not  show  herself  guilty  of 
contributory  negligence.  The  well  from  which  she  got  water 
was  in  close  proximity  to  the  alleged  dangerous  excavation.  She 
had  occupied  the  premises  with  the  dangerous  excavation  from 
February  to  July.  The  banks  were  not  walled  up,  and  there  was 
nothing  to  prevent  the  changing  seasons  from  having  their  full 
effect  upon  the  earth  surrounding  the  cavity.  The  appellee  was 
bound  to  make  use,  not  only  of  her  senses,  but  also  of  her 
knowledge  and  reasoning  facultiee.  She  must  have  known  that 
during  aJl  this  time  the  earth  constituting  these  embankments 
had  become  liable,  under  the  varying  influences  of  the  atmos- 
phere and  the  weather,  to  crumble  and  give  way,  and  hence  it  is 
very  diflRcult  to  perceive  how  she  could  have  been  free  from  con- 
tributory fault  by  venturing  so  near  to  the  dangerous  pitfall. 
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And  so,  if  we  regard  this  complaint  as  counting  npon  tort  for 
negligence,  and  there  was  fault  in  the  appellant  in  failing  to  re- 
pair, or  in  failing  to  disclose  the  defect,  there  was  likewise  fault 
on  the  part  of  appellee  in  not  avoiding  the  danger. 

From  what  we  have  said,  it  must  he  apparent,  we  think,  that 
we  regard  the  complaint  as  totally  insufficient  to  state  a  cause  of 
action,  either  as  upon  contract,  for  consequential  and  special 
damages,  or  as  upon  tort,  for  ®*®  the  negligent  failure  of  the 
appellant  to  perform  his  duty  as  landlord. 

Our  conclusion  is,  that  the  demurrer  should  have  been  sus- 
tained. In  view  of  this  conclusion,  it  will  not  he  necessary  to 
consider  errors  alleged  to  have  occurred  after  the  ruling  upon 
the  demurrer. 

Judgment  reversed. 

Eoss,  J.,  was  ahsent. 

LANDLORD  AND  TENANT— BREACH  OF  COVENANT  TO  RE- 
PAIR.—Uiwn  a  breach  of  a  covenant  to  repair,  the  tenant  may  repair 
and  recover  the  cost  thereof  from  the  landlord,  or  he  may  rely  upon 
the  coivenant  and  recover  all  damages  proximately  flovs^ing  from  a 
breach  thereof,  regardless  of  the  expense  or  trouble  required  to  make 
such  repairs:  McCoy  v.  Oldham,  1  Ind.  App.  372;  50  Am.  St.  Rep.  208. 
and  note.  The  lessor  of  a  warehouse  who  has  covenanted  to  repair 
must  keep  floors  tight  so  they  will  not  leak,  if  they  were  so  when 
originally  constructed,  and  if  the  business  of  the  lessee  requires  It, 
or  he  will  be  liable  to  the  latter,  who  has  done  the  work  himself,  for 
the  cost  thereof:  Ward  v.  Kelsey,  38  N.  Y.  80;  97  Am,  Dec.  773,  and 
and  note. 

LANDLORD  AND  TENANT— SAFETY  OF  PREMISES.— Tlie 
lessee  of  real  property  must  run  the  risk  of  its  cooidition,  unless  he 
has  an  express  covenant  on  the  part  of  the  lessor  regarding  that  sub- 
ject: Franklin  v.  Brown,  118  N.  Y.  110;  16  Am.  St.  Rep.  744;  Cowen  v. 
Sunderland,  145  Mass.  363;  1  Am.  St.  Rep.  469,  and  note.  This  sub- 
ject will  be  found  fully  treated  in  the  notes  to  Eyre  v.  Jordan,  38  Am. 
St.  Rep,  546;  Ward  v.  Fagin,  20  Am.  St.  Rep.  654,  and  the  extended 
notes  to  Lowell  v.  Spauldlng,  50  Am.  Dec.  776-783,  and  Polack  v. 
Pioche,  95  Am.  Dec.  118-125. 
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Commonwealth  v.  Murphy. 

[165  MASACBTOXTre,  66.] 

RAPE— ASSAULT  TO  COMMIT  ON  A  MINOR— The  consent 
of  a  minor  child  under  sixteen  years  of  age  does  not  constitute  a  de- 
fense to  an  indictment  charging  an  assault  with  intent  to  commit 
rape  on  her. 

CRIMINAL  LAW-€RUEL  AND  UNUSUAL  PUNISH- 
MENT.—A  statute  subjecting  to  punishment  as  for  rape  every  per- 
i>on  having  carnal  knowledge  of  a  female  child  under  sixteen  years 
of  age  is  not  unconstitutional  as  prescribing  a  cruel  and  unusual 
punishment. 

CONSTITUTIONAL  LAW— RAPE,  AGE  OP  CONSENT.— A 
•tatute  making  it  rape  to  have  carnal  connection  with  a  female  under 
sixteen  years  of  age,  though  with  her  consent,  is  not  unconstltu- 
tlonaL 

RAPE— KNOWLEDC.E  OF  AGE  OF  FEMALE.— Under  a  stat- 
ute making  the  having  carnal  knowledge  of  a  female  under  sixteen 
yeans  of  age,  rape,  whether  she  consented  or  not,  the  defendant  may 
be  convicted,  though  he  did  not  know  her  age. 

CRIMINAL  LAW.  COMMISSION  OP  AN  OFFENSE  DIF- 
FERENT FROM  THAT  INTENDED.— If  one  intentionally  couimits 
a  orlmo.  he  is  re8i)on8ible  criminally  for  the  consequences  of  the  act, 
though  the  offense  proves  different  from  what  he  intended. 

Two  separate  prosecutions  for  the  crime  of  attempting  to  com- 
mit rape,  one  being  against  Daniel  F.  Murphy,  charging  an  as- 
sault to  commit  rape  on  Emma  Armitage,  and  the  other  being 
against  Edward  Enos  for  a  similar  afsault  on  Miriam  StafTord, 
one  of  the  girls  being  fourteen  and  the  other  fifteen  years  of 
age.  In  each  case,  there  was  evidence  tending  to  show  the  con- 
een^t  of  the  girl,  and  in  each  defendant  asked  that  the  jury  be 
instructed  to  acquit  if  such  consent  was  proved,  and  also,  unless 

(4M) 
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the  defendant  knew,  or  had  cause  to  know,  that  the  girl  was  not 
fidxteen  years  old.  The  instructions  were  refused,  and  the  juries 
convicted  in  both  oases,  and  the  defendants  alleged  exceptions. 

H.  J.  Fuller  and  F.  V.  Fuller,  for  the  defendants. 

H.  J.  Fuller,  for  the  defendant  in  the  first  case. 

F.  V.  Fuller  and  H.  J.  Fuller,  for  the  defendant  in  the  second 
case. 

A.  J.  Jennings,  district  attorney,  for  the  coanmonwealth. 

^  KNOWLTON,  J.  These  cases  may  be  considered  together, 
as  substantially  the  same  questions  are  raised  in  both  of  them. 

Under  Public  Statutes,  chapter  203,  sections  27,  28,  the  ques- 
tion whether  an  indictment  for  an  assault  with  an  intent  to  com- 
mit rape  upon  a  female  child  under  the  age  of  ten  years  can  be 
maintained  if  the  child  consents  to  what  is  done,  was  very  fully 
considered  in  Commonwealth  v.  Eoosnell,  143  Mass.  32,  and  de- 
cided in  the  affirmative.  This  case  must  be  deemed  to  have  set- 
tled the  law  in  this  commonwealth  in  accordance  with  the  weight 
of  judicial  opinion,  although  there  is  some  conflict  of  authority 
in  other  jurisdictions. 

The  several  acts  in  amendment  of  section  27  above  cited, 
which  ®®  raise  the  age  of  consent  by  girls  to  carnal  connection, 
do  not  assume  to  ohange  the  nature  of  the  offense  to  which  they 
relate.  On€  who  unlawfully  carnally  knows  and  abuses  a  female 
child  under  the  age  of  sixteen  years  is  guilty  of  the  same  crime 
under  the  Statutes  of  1893,  chapter  466,  as  one  who  committed 
the  offense  upon  a  child  under  the  age  of  ten  years,  when  Pub- 
lic Statutes,  chapter  202,  section  27,  were  in  force:  Stats.  1886, 
c.  305;  Stats.  1888,  c.  391;  Stats.  1893,  c.  466.  There  is  no  doubt 
of  the  intention  of  the  legislature  to  treat  the  crime  of  having 
carnal  connection  with  a  girl  under  the  age  of  sixteen  years  as 
rape,  even  if  she  gives  her  full  consent  so  far  as  she  is  capable  of 
consenting. 

The  defendants  contend  that  the  statute  last  cited  is  in  conflict 
•with  article  8  of  the  amendments  to  the  constitution  o^  the 
United  States,  and  of  article  26  of  our  declaration  of  rights,  be- 
cause it  provides  for  the  infliction  of  a  cruel  and  unusual  punish- 
ment. 

The  first  of  these  articles  has  no  application  to  crimes  against 
the  laws  of  a  state:  Commonwealth  v.  Hitchings,  5  Gray,  482. 
Without  impl}nng  that  article  26  of  our  declaration  of  rights  is 
Bipplicable  to  the  statute  before  us,  it  is  clear  that  the  punish- 
ment prescribed  is  not  cruel  or  unusual  in  kind. 
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There  is  some  ground  for  the  contention  that  the  statute  is  a 
departure  from  the  principles  which  lie  at  the  foundation  of  our 
ancient  law  in  regard  to  rape,  and  which  justify  the  treatment  of 
it  as  one  of  the  most  heinous  crimes  that  can  be  committed.  The 
legislation  is  different  in  character  from  the  Statutes  of  1886, 
chapter  329,  and  of  1888,  chapter  311,  which  were  enacted  for 
the  punishment  and  prevention  of  seduction.  But  whatever  we 
may  think  of  the  policy  of  a  statute  that  treats  a  girl  fifteen  years 
and  eleven  months  old,  however  mature  ahe  may  be  in  body  and 
mind,  as  if  she  were  incapable  of  committing  the  crime  of  forni- 
cation, and  subjects  a  boy  of  the  same  age  with  whom  she  joins 
in  sexual  intercourse  bo  a  possibility  of  the  same  punishment  as 
if  he  were  guilty  of  murder  in  the  second  degree,  the  legislature 
is  ordinarily  the  judge  of  the  expediency  of  creating  new  crimes, 
and  of  prescribing  penalties, whether  light  orsevere,far  prohibited 
acts.  We  cannot  say  that  the  punishment  prescribod  for  this  of- 
fense, when  the  girl  is  nearly  sixteen  years  of  age  and  voluntarily 
participates  in  it,  is  beyond  the  constitution-al  power  of  the  leg- 
islature to  inflict. 

'^^  The  presiding  justice  was  asked  to  instruct  the  jury  that, 
unless  the  defendant  knew,  or  had  good  reason  to  believe,  that 
the  girl  was  under  sixteen  years  of  age,  he  could  not  be  con- 
victed. How  far  a  mistake  of  fact  in  regard  to  the  nature  of  his 
act  may  be  availed  of  by  a  defendant  in  a  criminal  case  is  some- 
times a  difficult  question  to  answer.  In  general,  it  may  be  said 
that  there  must  be  mains  animus,  or  a  criminal  intent.  But  there 
is  a  large  class  of  cases  in  which,  on  grounds  of  public  policy, 
certadn  acts  are  made  punishable  without  proof  that  the  defend- 
ant understands  the  facts  that  give  character  to  his  act. 

In  such  cases,  it  is  deemed  best  to  require  everybody  at  hi's 
peril  to  ascertain  whether  his  act  comes  within  the  legislative 
prohibition.  Among  these  cases  are  prosecutions  for  the  unlaw- 
ful sale  of  intoxicating  liquor,for  selling  adulterated  milk, for  un- 
lawfully selling  naphtha,  for  admitting  a  minor  to  a  billiardroom, 
and  the  like:  Commonwealth  v.  Farren,  9  Allen,  489;  Ccmimon- 
wealth  V.  Raymond,  97  Mass.  567;  Commonwealth  v.  Emmons, 
98  Mass.  6;  Commonwealth  v.  "Wentworth,  118  Mass.  441;  Com- 
monwealth V.  Savery,  145  Mass.  212;  Commonwealth  r.  Connelly, 
163  Mass.  539.  Considering  the  nature  of  the  offense,  the  pur- 
pose to  be  accomplished,  the  practical  methods  available  for  the 
enforcement  of  the  law,  and  such  other  matters  as  throw  light 
npon  the  menning  of  the  langtmge,  the  question  in  interpreting 
ft  criminal  statute  is  whether  the  intention  of  the  legislature  was 
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to  make  knowledge  of  the  facts  an  essential  element  of  the  of- 
fense, or  to  put  upon  every  one  the  harden  of  finding  out  whether 
his  contemplated  act  is  prohibited,  and  of  refraining  from  it  if  it 
is.  The  application  of  this  rule  to  #rimes  like  bigamy  and  adul- 
tery has  led  to  some  conflict  of  authority:  Commoniwealth  t. 
Hayden,  163  Mass.  453,  457;  47  Am.  St.  Rep.  468;  Regina  v.  Tol- 
eon,  23  Q.  B.  Div.  168;  see  Commonwealth  v.  Presby,  14  Gray, 
€5. 

The  defendants  in  the  present  cases  knew  that  they  were  vio- 
lating the  law.  Their  intended  crime  was  fornication  at  the 
least.  It  is  a  familiar  rule  that,  if  one  intentionally  commits  a 
crime,  he  is  responsible  criminally  for  the  consequences  of  his 
act  if  the  offense  proves  to  be  different  from  that  which  he  in- 
tended: See  Regina  v.  Prince,  L.  R.  2  C.  C.  154,  175. 

Exceptions  overruled. 

RAPE— ASSENT  OF  FEMALE  UNDER  AGE  OF  <X)NSENT.- 
If  a  female  is  of  such  age  that  sexual  intercourse  with  her  is  by  law 
<leemed  rape,  whether  she  consents  or  not,  an  assault  on  her  with 
intent  to  have  such  intercourse  constitutes  the  crime  of  assault  with 
intent  to  commit  rape,  notwithstanding  her  actual  consent  to  the  act 
clone  or  attempted:  People  v.  Verdegreen,  106  Oal.  211;  46  Am.  St.  Rep. 
234.  When  the  statute  defining  rape  fixes  the  age  at  which  the 
female  Is  deemed  incapable  of  consent,  the  act  of  carnally  and  un- 
lawfully knowing  a  female  under  that  age  Is  rape,  though  she  had 
attained  the  ago  of  puberty:  State  v.  Houx,  109  Mo.  G54;  32  Am.  St. 
Rep.  686,  and  note.  See,  also,  the  note  to  McGuff  v.  State,  16  Am. 
^t.  Rep.  30,  and  the  extended  note  to  Smith  t.  State,  80  Am.  Dec.  365. 

RAPE— KNOWLEDGE  OF  AGE  OF  FEMALE.— A  person  on  trial 
for  rape  will  not  be  permitted  to  proTe  that  he  had  reason  to  believe 
that  the  prosecutrix  was,  at  ihe  time  of  the  carnal  knowledge,  oyer 
the  statutory  ege  of  consent:)  State  v.  Houx,  109,  654;  32  Am.  SL 
Bep.  686. 


Harmon  v.  Old  Colony  Eailroad  Company. 

[166  MA88ACHTJ8KTT8,  100.] 

MARRIED  WOMAN,  DAMAGES  RECOVERABLE  BY,  FOR 
PERSONAL  INJURIES.— A  married  woman,  In  an  action  to  recover 
•damages  for  personal  injuries,  is  entitled  to  have  considered  as  ele- 
ments of  damage  the  impairment  of  her  capacity  to  perform  labor, 
If  the  statutes  of  the  state  provide  that  In  all  cases  where  married 
"women  shall,  by  their  own  labor,  earn  wages,  payment  shall  be 
made  to  them  therefor,  and  that  the  earnings  of  every  married  wo- 
man from  her  trade,  business,  labor,  or  services  shall  be  her  sole  and 
separate  property. 

Tort  for  personal  injuries  to  plaintiff,  a  married  woman,  al- 
leged to  have  resulted  from  the  negligence  of  the  defendanL 
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She  was  at  ihe  time  of  the  accident,  and  for  some  years  prior 
thereto,  engaged  in  keeping  a  restaurant.  She  offered  to  prove 
that  she  was  engaged  in  this  business  on  her  own  account,  that 
it  was  profitable,  and  that  as  the  result  of  the  accident  she  had 
lost  in  such  business  two  thousand  five  hundred  dollars.  The 
evidence  was  excluded,  and  the  jury  were  instructed  that  in  esti- 
mating damages  they  could  not  take  into  consideration  her  im- 
paired capacity  for  labor.  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  for  two  thousand  two  hundred  dollars,  but  she 
alleged  exceptions. 

A.  A.  Strout  and  G.  E.  Smith,  for  the  plaintiff. 

J.  H.  Benton,  Jr.,  and  C.  F.  Choate,  Jr.,  for  the  defendant 

*®*  ALLEN,  J.  The  general  question  arising  in  this  case  is, 
whether  in  an  action  brought  by  a  married  woman  to  recover 
damages  for  a  personal  injury,  the  impairment  of  her  capacity  to 
perform  labor  can  be  considered  as  an  element  of  the  damages. 

By  Statutes  of  1846,  chapter  209,  section  1,  it  was  enacted 
that,  "in  all  cases  where  married  women  shall  hereafter,  by  their 
own  labor,  earn  wages,  payment  may  be  made  to  them  for  the 
same." 

This  was  followed  by  the  Statutes  of  1855,  chapter  304,  sec- 
tion 7:  "Any  married  woman  may  carr}-  on  any  trade  or  business, 
and  perform  any  *®^  labor  or  services,  on  her  sole  and  separate 
account;  and  the  earnings  of  any  married  woman  from  her  trade, 
business,  labor,  or  services  shall  be  her  sole  and  separate  property, 
and  may  be  used  and  invested  by  her  in  her  own  name;  and  she 
may  sue  and  be  sued  as  if  sole  in  regard  to  her  trade,  business, 
labor,  sen'ices,  and  earnings;  and  her  property  acquired  by  her 
trade,  business,  and  service,  and  the  proceeds  thereof,  may  be 
taken  on  any  execution  ag«ainst  her." 

By  the  statutes  of  1857,  chapter  249,  section  6,  it  was  provided 
that  a  husband  should  not  be  bound  by  his  wife's  contracts  in  re- 
spect to  her  separate  property,  or  to  her  trade. 

The  rights  of  married  women  in  respect  to  their  labor  are  thuB 
defined  in  General  Statutes,  chapter  108: 

"Section  1.  The  property,  both  real  and  personal,  which  any 
married  woman  now  owns  as  hex  sole  and  separate  property,  that 
which  comes  to  her  by  descent,  devise,  bequest,  gift,  or  grant,  that 
which  she  acquires  by  her  trade,  business,  labor,  or  services,  car- 
ried on  or  performed  on  her  sole  and  separate  arxymnt  .... 
shall,  notwithstanding  her  marriage,  be  and  remain  her  sole  and 
separate  property,  and  may  be  used,  collected,  and  invested  by  her 
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in  her  own  name,  and  shall  not  be  subject  to  the  interference  or 
-control  of  her  husband,  or  liable  for  his  debts." 

"Sec.  3.  A  married  woman  may  bargain,  &e-U,  and  oonvey  hei 
•separate  real  and  personal  property,  enter  into  any  contracts  in 
reference  to  the  same,  carry  on  any  trade  or  business,  and  per- 
form any  labor  or  services  on  her  sole  and  separate  account,  and 
«ue  and  be  sued  in  all  matters  having  relation  to  her  separate 
property,  business,  trade,  services,  labor,  and  eaxnings,  in  the 
45ame  manner  as  if  she  were  sole." 

"Sec.  5.  The  contracts  made  by  a  married  woman  in  respect 
to  her  separate  property,  trade,  business,  labor,  or  services  shall 
not  be  binding  on  her  husband,  nor  render  him  or  his  property 
liable  therefor;  but  she  and  her  separate  property  shall  be  Hable 
lor  such  contracts  in  the  same  manner  as  if  she  were  sole. 

"Sec.  6.  Payment  may  be  made  to  a  married  woman  for  wages 
«amed  by  her  labor,"  etc. 

By  the  Statutes  of  1862,ebapter  198,am'ended  by  the  Statutes  of 
1881,  chapter  64,  section  1,  a  married  ^^'*  womain  doing  business 
on  her  separate  account  must  record  a  certificate  in  the  town  or 
•city  clerk's  office  setting  forth  various  particulars;  or  her  husband 
may  file  such  certificate.  In  case  of  failure  to  do  so,  her  prop- 
erty will  not  be  protected  against  his  creditors,  and  he  will  be 
liable  on  her  contracts. 

By  the  Statutes  of  1874,  chapter  184,  section  1,  "a  married 
woman  may  ....  make  contracts,  oral  and  written,  sealed  and 
unsealed,  in  the  same  manner  as  if  she  were  sole,  and  all  work 
and  labor  performed  by  her  for  others  than  her  husband  and  chil- 
■dren  shall,  unless  there  is  an  express  a.greement  on  her  part  to 
the  contrary,  be  presumed  to  be  on  her  separate  account."  And 
by  section  3,  "a  married  woman  may  sue  and  be  sued  in  the  same 
manner  and  to  the  same  extent  as  if  she  were  sole,  but  nothing 
herein  contained  shall  authorize  suits  between  hnsband  and 
wife." 

This  enuflneraltion  of  statutes  shows  the  growth  of  the  legisla- 
tion on  this  particular  subject,  and  the  foregoing  provisions  are 
now  embodied,  in  a  somewhat  compressed  form,  in  Public  Stat- 
utes, chapter  147. 

By  virtue  of  this  legislation,  a  married  woman  becomes,  in  the 
view  of  the  law,  a  distinct  and  independent  person  from  her  hus- 
band, not  only  in  respeot  to  her  right  to  own  property,  but  also 
in  respect  to  her  right  to  use  her  time  for  the  purpose  of  earning 
money  on  her  sole  and  separate  account.  She  may  perform  labor, 
and  is  entitled  to  her  wages  or  earnings.    If  she  complies  with 
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the  statutory  requirement  as  to  recording  a  certiEcate,  she  may 
carry  on  any  trade  or  business  on  her  sole  and  separate  account^ 
and  take  the  profits,  if  profits  there  are,  as  her  separate  property. 
Her  right  to  enter  into  contracts,  to  earn  money,  to  engage  ia 
performing  labor  or  service,  to  enter  into  trade  on  her  own  ac- 
count, is  inconsistent  with  the  view  that  her  capacity  to  labor  be- 
longs exclusively  to  her  husband.  He  can  appropriate  neither 
her  earnings  nor  her  time.  Her  right  to  employ  her  time  for  the 
earning  of  money  on  her  own  account  is  as  complete  as  his,  sub- 
ject to  the  requirement  of  recording  a  certificate  in  case  she  en- 
ters into  trade.  This  may  interfere  with  his  right  to  and  en- 
joyment of  her  society  and  services.  But  this  is  a  consequence 
which  the  legislature  must  be  deemed  to  have  foreseen  and  in- 
tended. His  right  in  these  respects  is  now  made  subordinate  to 
her  right  to  employ  her  time  in  the  ****  care  and  management  of 
her  property,  and  in  the  earning  of  money  by  performing  labor 
or  by  carrj-ing  on  a  trade  or  business.  So  far  as  the  statutes 
have  given  to  her  a  right  to  act  independently  of  him,  so  far  his 
rights  and  control  in  respect  to  her  are  necessarily  abridged. 
He  can  no  longer  compel  her  to  work  for  him  during  such  time 
as  she  may  choose  to  perform  labor  on  her  sole  and  separate  ac- 
count 

By  the  common  law,  the  husband  was  bound  to  support  hi» 
■wife,  and  therefore  was  entitled  to  her  services.  By  the  statutes, 
which  modify  the  common  law,  his  right  to  her  services  ia 
abridged,  though  his  obligation  to  support  her  remains. 

It  is  urged  in  argument  that  she  may  contract  to  devote  her 
whole  time  to  work  which  is  to  be  performed  away  from  his 
home,  and  which,  perhaps,  may  require  her  absence  for  ten  years, 
thus  amounting  to  a  desertion,  which  would  be  in  violation  of 
her  matrimonial  duty.  But  the  possibility  of  extreme  cases 
should  not  conclusively  determine  the  construction  of  statutes,  nor 
do  we  now  decide  whether  the  statutes  would  permit  such  action 
on  her  part  against  his  consent.  To  a  certain  limited  extent,  as, 
for  example,  in  fixing  the  domicile,  and  in  being  responsible  un- 
der ordinary  circumstances  for  its  orderly  management,  the  hus- 
band is  still  the  head  of  the  family.  But  in  some  particrilars  a 
married  woman  is  now  independent  of  her  husband's  control.  In 
the  case  now  before  us,  the  impairment  of  the  plaintiff's  capacity 
to  labor  was  an  element  -whioh  might  be  considered  by  the  jury 
in  the  estimate  of  her  damages.  In  respect  to  this,  as  with  other 
elements  of  damages,  no  close  approximation  to  mathematical 
•ceuracy  can  in  all  cases  be  reached.    In  some  instances,  the  right 
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of  a  married  woman  to  perform  labor  for  others  may  have  no 
money  value.  How  much,  if  anything,  should  be  allowed  on  this 
ground  must  be  left  to  the  jury  to  determine,  under  the  circum- 
etanees  of  each  particular  case. 

The  radical  nature  of  the  change  ejffected  by  the  legislation  of 
this  state  in  the  legal  condition  of  married  women  is  illustrated  in 
numerous  decisions,  of  which  Jordan  v.  Middlesex  K.  K.  Co.,  138 
Mass.  425,  most  nearly  resembles  the  present  case  in  its  facts. 
But  see,  also,  Parker  v.  Simonds,  1  Allen,  258;  Ames  v.  Foster,  3 
Allen, 541;Plumerv.Lord,5Allen,460;  Chapman  io«  v.  Foster,  6 
Allen,  136;  Stewart  v.  Jenkins,  6  Allen,  300;  Cliapman  v.  Briggs, 
11  Allen,  546;  Burke  v.  Cole,  97  Mass.  113;  Snow  v.  Sheldon, 
126  Mass.  332;  30  Am.  Eep.  684;  Eead  v.  Stewart,  129  Mass. 
407;  Pacific  Nat.  Bank  v.  Windram,  133  Mass.  175;  Butler  v. 
Ives,  139  Mass.  202;  Binney  v.  Globe  Nat.  Bank,  150  Mass.  574. 

Exceptions  sustained. 

JiTARriBD  WOMEN— DAMAGES  FOR  INJURIES  TO.— A  mar- 
ried woman  in  an  action  to  recover  damages  for  personal  injuries 
caused  by  the  wrongful  act  of  another  can  only  recover  for  the  di- 
rect injury,  unless  she  is  engaged  in  carrying  on  business,  trade,  or 
labor  upon  Tier  sole  and  separate  account  in  pursuance  of  a  statute 
permitting  her  to  do  so:  Filer  v.  New  York  Cent.  R.  R.  Co.,  49  N.  Y. 
47;  10  Am.  Rep.  327.  Where  a  married  wx)man  Is  injured  by  the 
negligence  of  another,  and  is  habitually  engaged  In  -washing  clothes 
for  others  for  compensation,  she  may  prove  the  value  of  the  time 
lost  by  such  injury  in  an  action  therefor:  Fleming  v.  Shenajidoab, 
67  Iowa.  505;  56  Am.  Rep.  354.  See,  also,  the  case  of  Uransky  v. 
Dry  I>ock  etc.  R.  R.  Co.,  118  N.  Y.  304;  16  Am.  St.  Rep.  759,  and  note. 


National  Telephone  Manufacturing  Company  v. 

Du  BoLS. 

[165  MASSACmjSETTS,  117.] 

FOREIGN  CORPORATION.  SUIT  BY,  RIGHT  TO  PROSEJ- 
CUTE  AGAINST  NONRESIDENTS.  WHEN  WILL  BE  DENIED.— 
The  courts  of  equity  of  this  state  are  not  open  to  foreign  corpora- 
tions as  a  matter  of  private  right,  but  only  as  a  matter  of  comity.  If 
It  appears  that  complete  justice  cannot  be  done  here,  or  that  the 
amount  involved  is  small,  and  the  defendant  will  be  subjected  to 
great  and  unnecessary  expense  and  inconvenience,  and  that  the  in- 
vestigation required  will  be  surrounded,  if  conducted  here,  with' 
many  and  great,  if  not  insiiperable,  difficulties,  which  will  all  be 
avoided  without  special  hardship  to  the  plaintiff  If  suit  Is  brought 
against  defendant  In  the  state  where  he  lives,  and  where  the  allegeil 
debt  was  contracted,  and  where  personal  service  can  be  made  upon 
him,  our  court  should  decline  jurlsdiotlou. 
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Suit  in  equity  in  the  superioT  court  against  Jolin  E.  Du  Bois, 
Edward  D.Van  Tassel,  and  Alexander  K.  Van  Tassel  to  reach  and 
apply  the  interest  of  Du  Bois  in  the  partnership,  consisting  of 
himself  and  the  other  defendants,  to  the  payment  of  a  debt  due 
the  plaintiflf.  A  decree  was  rendered  granting  the  relief  prayed 
for,  and  defendants  excepted. 

W.  0.  Underwood,  for  the  defendants. 

W.  M.  Mclnnes,  for  the  plaintiff. 

»*»  MORTOX,  J.  The  plaintiff  in  this  case  is  a  New  Hamp- 
shire corporation,  with  a  place  of  business  in  Boston,  whose  claim 
had  not  been  reduced  to  judgment,  and  does  not  relate  to  a  con- 
tract made  in  this  state.  The  claim  is  for  labor,  materials,  and 
disbursements  performed,  furnished,  and  made  in  the  state  of 
Pennsylvania.  The  principal  defendant  is  a  resident  of  Penn- 
eyh-Bnia,  with  no  property  here  except  liis  interest  as  partner 
in  a  firm  whose  property,  assets,  books,  vouchers,  papers,  and  ac- 
counts are  all,  with  some  few  exceptions  in  Du  Bois,  in  the  state 
of  Pennsylvania,  where  its  business  chiefly  is  carried  on,  and 
where  one  of  the  other  two  paxtners  lives  with  the  principal  de- 
fendant.   The  service  is  by  publication. 

The  courts  of  equityin  tliis  state  are  not  open  to  the  plaintiff  as 
matter  of  strict  right,  but  as  matter  of  comity:  Smith  v.  ^lutual 
Life  Ins.  Co.,  14  Allen,  336,  339.  And  if  it  appears  that  com- 
plete justice  cannot  be  done  here,  or  that  the  amount  involved  is 
small,  and  the  defendant  will  be  subjected  to  great  and  unneces- 
sary expense  and  inconvenience,  and  that  the  investigation  re- 
quired, will  be  surrounded,  if  conducted  here,  ■with  many  and 
great,  if  not  insuperable,  difficulties,  which  will  all  be  avoided 
without  especial  hardships  to  the  plaintiff  if  suit  is  brought 
against  the  defendant  in  the  state  where  he  lives  and  where  the 
alleged  debt  was  contracted,  and  where  personal  service  can  be 
made  on  him,  we  think  that  our  courts  should  decline  to  take 
jurisdiction:  Post  v.  Toledo  etc.  R.  R.  Co.,  144  Mass.  341;  59 
Am.  Rep.  86;  Pierce  v.  Equitable  Assur.  Soc,  145  Mass.  56;  1 
Am.  St.  Rep.  433;  Bank  of  North  America  v.  Rindge,  154  Mass. 
203;  26  Am.  St.  l\ep.  240. 

All  of  these  circumstances  are  found  in  this  case.  The  amount 
of  the  claim  is  seventy-two  dollars  and  seventy-five  cents  which 
of  itself,  prior  to  the  passage  of  the  Statutes  of  1884.  chapter  285, 
wx)uld  have  prevented  the  court  from  taking  jurisdiction:  Chap- 
man V.  Banker  etc.  Pub.  Co.,  128  Mass.  478.  We  do  not  think 
that  statute  was  intended  to  encourage  foreign  corporations  in 
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bringing  suits  like  the  present,  or  to  take  away  the  power  of  the 
court  to  deal  with  them  as  equity  and  justice  might  require.  The 
alleged  deht  was  contracted  in  Pennsylvania,  and  had  not  heen 
reduced  to  judgment  when  this  suit  was  brought,  either  there  or 
anywhere.  There  has  been  no  personal  service  in  this  proceed- 
ing. According  to  ^^^  the  agreed  facts,  it  is  manifest  that  the 
(principal  defendant  will  be  subjected  to  great  and  unnecessary 
expense  if  compelled  to  come  here,  and  that  the  investigation  re- 
quired to  ascertain  his  interest  will  be  surrounded  with  difficul- 
ties, which  will  all  be  avoided  without  any  apparent  hardship  to 
the  plaintiff  if  it  brings  its  suit  in  Pennsylvania.  It  is  true  that 
the  agreed  facts  find  that  it  would  appear  from  an  examination  of 
the  books,  vouchers,  and  papers  at  the  offices  in  Pennsylvania 
and  in  Boston  that  "the  interest  of  the  said  John  E.  Du  Bois 
(the  principal  defendant)  ....  was  in  excess  of  the  amount 
sought  to  be  recovered  in  this  suit,  including  costs  and  any  possi- 
ble cost  of  liquidating  the  affairs  of  said  partnership  in  Massa- 
chusetts"; and,  for  the  purposes  of  the  suit,  it  is  also  agreed  that 
the  assets  in  Pennsylvania  greatly  exceed  the  entire  indebted- 
ness of  the  firm.  But  it  is  expressly  stipulated  that  nothing  con- 
tained in  the  agreed  statements  is  to  be  regarded  as  a  waiver  on 
the  part  of  any  of  the  defendants  of  the  question  of  jurisdiction. 
The  objection  to  jurisdiction  was  seasonably  taken,  and,  without 
adverting  to  other  grounds  that  have  been  urged  by  the  defend- 
ants, we  think  that,  for  the  reasons  stated,  the  bill  should  be  dis- 
missed, and  it  is  so  ordered. 
Bill  dismissed. 


FORmON  CORPORATIONS  ARE  RECOGNIZED  IN  FOREIGN 
JURISDICTIONS  not  as  an  act  of  right,  but  as  an  act  of  grace:  Erie 
Ry.  Co.  V.  State,  31  N.  J.  L.  531;  86  Am.  Dec.  226,  and  -note,  A  cor- 
poi-.ition  of  anotlier  state,  having  there  obtained  a  jiidgment  against 
another  corporation  of  that  state,  may  maintain  a  bill  in  equity  here 
against  the  officers  of  the  debtor  corporation  for  discovery  of  the 
names  of  Its  stockholders  and  of  the  number  of  shares  held  by  each. 
If  the  oflJcers  reside  In  this  commonwealth  and  the  books  of  the  cor- 
poration are  kept  here,  In  order,  by  a  suit  In  the  other  state,  to  en- 
force a  personal  liability  of  such  stockholders:  Post  v.  Toledo  etc. 
R.  R.  Co.,  144  Mass,  341;  59  Am.  Rep.  86.  See,  also,  the  extended 
flote  to  Ducat  t.  Chicago,  95  Am.  Dec.  537. 
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Grover  V.  Smith. 

[165  MAflBACBvarm,  132.] 

PARTNERSHIP,  SALE  OF  GOODS  OF,  IN  PAYMENT  OF 
PERSONAL  DEBT  OF  ONE  PARTNER.— If  one  member  of  a  part- 
nership sells  goods  of  the  firm  under  an  arrangement  that  part  of  the 
price  shall  be  applied  to  the  payment  of  his  personal  debt,  the  part- 
nership cannot  recover  in  an  action  of  contract  the  whole  price  of  the 
poods  so  sold.  A  tender  made  after  an  appeal  has  been  taken  from 
a  Judgment  in  an  eiction  for  goods  sold  ia  bad. 

Action  brought  in  the  muniripal  court  of  Boston,  in  which 
judgment  was  rendered  in  favor  of  the  plaintiff.  The  defendant 
thereafter  appealed,  and  during  the  pendency  of  the  appeal 
amended  his  answer  hy  leave  of  the  court  so  as  to  allege  &  tender 
to  the  plaintiff  after  the  appeal  had  been  taken. 

P.  B.  Kieman,  for  the  plaintiffs. 

S.  W.  Creech,  for  the  defendant 

*3a  HOLMES,  J.  This  is  an  action  of  contract  brought  by  the 
members  of  a  partnership  for  goods  sold  to  the  defendant.  The 
goods  were  sold  under  an  arrangement,  made  between  the  man- 
aging member  of  the  firm  and  the  defendant,  that  one-quarter  of 
the  price  fixed  should  be  applied  to  a  private  debt  owed  by  the 
former  to  the  latter.  It  is  this  part  which  now  is  sued  for.  The 
rest  has  been  paid,  except  twelve  dollars  and  nineteen  cents,  as 
to  which  the  only  question  is  one  of  tender. 

The  case  is  governed  by  Homer  v.  Wood,  11  Cush.  62,  which 
is  stronger  than  this.  There  the  claim  of  the  firm,  which  one 
partner  had  undertaken  to  set  off  against  his  own  debt,  was  pre- 
existing, so  that  his  transaction  was  only  an  unauthorized  at- 
tempt to  discharge  a  valid  claim,  yet  it  was  held  that  he  could 
not  rescind  his  own  act,  and  that,  as  he  necessarily  was  one  of 
the  plaintiffs,  they  could  not  recover.  Here  the  original  terms  on 
which  the  defendant  accepted  the  goods  were  as  we  liave  stated, 
and  the  plaintiff  who  made  the  contract,  at  least,  cannot  recover 
on  a  different  contract  from  the  one  he  made.  It  is  true  *•* 
that  the  agreed  facts  do  not  expressly  stat*  that  the  defendant 
acted  in  good  faith,  but  that  is  immaterial:  Farley  v.  Lovell,  103 
Mass.  387. 

The  plea  of  tender  is  bad:  Brickett  ▼.  Wallace,  98  Mass.  528. 

Judgment  affirmed. 

PARTNERSHIP-PAYMENT  OF  DEBT  OF  INDIVIDFAL 
WITIf  FIRM  MONEY.— A  payment  of  partnership  moneys  to  «nt1««fy 
the  personal  debt  of  one  partner,  If  made  to  one  tiariug  no  notice  of 
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the  source  whence  they  came,  does  not  entitle  the  partnership  or 
any  member  of  it  to  recover  the  moneys  so  paid,  or  any  part  thereof. 
It  will  be  othei-wise  if  the  payment  was  received  with  such  notice: 
Babcock  v.  Standish,  53  N.  J.  Eq.  376;  51  Am.  St.  Rep.  633,  and  note. 
TENDER  MUST  PRJBOBDE  SUIT  where  the  plaintiff  relies  on  an 
equitable  title  under  a  contract  for  a  conveyance:  Chahoon  v.  Hoi- 
lenback,  16  Serg.  &  R.  425;  16  Am.  Dec  587. 


Thayer  v.  Lombard. 

[165  Massachusetts,  174.] 

EVIDENCE.— DYING  DECLARATIONS  ARE  NOT  ADMIS- 
SIBLE IN  A  CIVIL  ACTION.— Their  admission  is,  by  the  common 
law,  restricted  to  prosecutions  for  homicide. 

Action  of  contract  upon  a  promissory  note  alleged  to  have  been 
made  by  the  defendants'  testator.  The  defendants  proved  that 
their  testator  had  for  a  number  of  years  before  the  date  of  the 
note  kept  a  note-book  in  which  were  entered  notes  given  by 
him,  and  also  a  cash-book,  and  that  there  were  no  entries  therein 
showing  either  the  giving  of  the  note  or  the  recedpt  of  the  money 
for  which  plaintiff  claims  it  was  given,  and  they  offered  to  prove 
that  the  testator,  being  in  his  last  illness,  and  oonscdous  of  his 
immediately  approaching  death,  executed  his  will,  and  gave  bis 
executors  information  about  his  estate,  property,  and  debts,  and 
stated  that  all  notes  executed  by  him  appeared  in  such  note-book 
and  all  debts  in  the  form  of  costs  in  his  other  books.  This  evi- 
dence was  excluded,  and  the  defendants  alleged  exceiptions. 

E.  T.  Lombard,  for  the  defendants. 

J.  Everett,  for  the  plaintiff. 

175  j'lELD,  C.  J.  The  dying  declarations  of  the  defendants* 
testator  were  not  admissible  to  prove  the  facts  to  which  the  dec- 
larations related.  The  facts  in  controversy  were  facts  in  tJie 
past,  and  not  facts  conoeming  the  feelings  or  thoughts  of  tho 
testator  existing  at  the  time  the  declarations  were  made:  See 
Chapin  v.  Marliborough,  9  Gray,  244;  69  Am.  Dec.  281.  The 
present  case  does  not  bring  the  declarations  within  any  of  the  ex- 
ceptions known  to  the  common  law  where  declarations  of  de- 
ceased persons  are  admitted  in  evidence.  The  adanissdon  of  the 
declarations  of  a  deceased  person  on  the  ground  that  they  are 
dying  declarations  is,  by  the  common  law,  confined  to  prosecu- 
tions for  homicide,  and  tbere  is  no  statute  which  makes  them  evi- 
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dence  in  a  dyfl  action  such  as  this  is:  1  Greenleaf  on  Evidence, 
section  156. 

Exceptions  overruled. 

BVIDBNCB— DYING  DECLAJIATIONS  AS  IN  CIVIL  CASES.- 
In  a  civil  suit,  the  dying  declarations  of  a  person  fatally  injured  by 
the  act  of  another  are  not  admissible  In  evidence  agralnst  the  defend- 
ant. Such  declarations  are  only  admissible  in  criminal  cases,  where 
the  death  of  the  deceased  Is  the  subject  matter  of  the  charge,  and  the 
circumstances  of  the  death  the  subject  matter  of  the  declaration: 
DaJly  V.  Neve  York  etc.  R.  R.  Co.,  32  Conn.  356;  87  Am.  Dec.  176,  and 
note;  Marshall  v.  Chicago  etc.  Ry.  Co.,  48  111.  475;  96  Am.  Dec.  561, 
and  note;  Wooten  v.  Wilklns,  89  Ghu  223;  99  Am.  Dec  456,  and  note. 


"Walsh  v.  Packard, 

[165    M.IMACHUBM'IS,   189.] 

COVENANTS,  WHEN  PERSONAL.— A  covenant  appended  to 
a  lease  of  real  property,  whereby  the  coorenantor  becomes  surety  for 
the  prompt  and  full  payment  of  the  rent  and  performance  of  the 
co^  enauts  as  specified  in  the  lease.  Is  a  personal  covenant,  and  an 
action  thereon  may  be  maintained  by  the  administrator  of  the  lessor, 
and  not  by  his  heirs,  and  the  recorvery  is  not  restricted  to  nominal 
damages,  but  extends  to  the  entire  damages  arising  from  the  non- 
performance of  the  corenant. 

W.  M.  Mclnnes,  for  the  defendant. 

0.  A.  Galvin  and  J.  F.  Sweeney,  for  the  plaintiffs. 

**><*  HOLMES,  J.  This  is  an  action  upon  a  covenant  ap- 
pended to  a  lease,  brought  by  the  Qdministratrices  of  Walsh,  the 
lessor  and  covenantee.  The  only  objection  urged  to  the  plain- 
tiffs' recovery  is,  that,  if  the  obligation  of  the  covenant  did  not 
cease  with  the  life  of  Walsh,  his  heirs,  and  not  his  administm- 
tors,  are  the  proper  persons  to  sue  upon  it.  The  covenant  is  jis 
follows: 

*ln  consideration  of  the  letting  of  the  above-described  prem- 
ises and  one  dollar  to  me  paid,  the  receipt  of  which  is  hereby 
acknowledged,  I  do  hereby  become  surety  for  the  prompt  and 
full  payment  of  the  rent  and  performance  of  the  covenants  as 
specified  in  the  above  lease,  to  be  paid  by  Ida  E.  Small  to  John 
Walsh. 

'Witness  my  hand  and  seal,  the  twenty-eighth  day  of  Novem- 
ber, A.  D.  1892. 

[Seal]  ''WM.  A.  PACKARD." 

The  contract  rai.ses  a  question  of  construction,  ss  well  as  a 
question  of  law  when  the  construction  is  settled.    It  does  not 


Jan.  1896.]  Walsh  v.  Packard.  50^ 

mention  heirs,  executors,  administrators,  or  assigns,  and  couita 
are  a  little  slower  to  enlarge  by  implication  tlie  undertaking  of  a 
surety  or  guarantor  than  they  are  to  enlarge  that  of  the  principal 
party.  But  perhaps  the  word  "surety,"  although  seemingly  in- 
artificially  used,  coupled  -with  the  nature  and  object  of  the  con- 
tract, makes  the  collateral  undertaking  as  large  as  the  principal 
one.  We  will  assume  that  it  is  to  be  read  in  the  broader  sense. 
We  have  no  doubt  that  it  continues  to  run  after  tlie  death  of  the 
original  covenantee.  But  supposing  heirs,  executors,  and  as- 
signs to  have  been  mentioned,  it  seems  to  be  settled  in  this  com- 
monwealth that  the  instrument  would  not  work  like  a  letter  of 
credit,  offering  a  new  contract  to  the  successors  of  Walsh  (Saun- 
ders V.  Saunders,  154  Mass.  337,  338;  Abbott  v.  Hills,  158  Mass. 
396),  if  that  would  make  any  difference  when  there  has  been  no 
purchase  on  the  faith  of  it;  and  therefore,  apart  from  other  rea- 
sons, the  only  ground  on  which  the  heirs  can  be  preferred  to  the 
administratrices  as  the  proper  plaintiffs  is,  that  the  covenant  runs 
with  the  land,  or,  more  accurately,  runs  with  the  estate  of  the 
covenantee,  and  that  the  heirs  are  successors  to  that  estate.  The 
covenant  is  collateral  to  the  ^^^  lease  (Virden  v.  Ellsworth,  15 
Ind.  144),  and  is  not  affected  by  the  statute  of  32  Henry  VIII, 
chapter  34;  Harbeck  v.  Sylvester,  13  Wend.  608;  see  Jones  v. 
Parker,  163  Mass.  564,  568;  47  Am.  St.  Eep.  485. 

In  Allen  v.  Culver,  3  Denio,  284,  301,  a  similar  covenant  was 
held  by  the  supreme  court  of  New  York  to  pass  to  assigns,  but 
the  point  was  decided  without  discussion  on  the  supposed  anal- 
ogy of  Pakenham's  case  (a  covenant  on  the  part  of  a  convent 
that  the  convent  should  sing  every  week  in  a  chapel  in  the  plain- 
tiff's manor),  Year  Book,  42  Edward  III,  page  3,  plate  14.  The 
reference  to  this  case  showed  that  the  court  did  not  have  in  mind 
the  distinction  pointed  out  by  Lord  Coke  in  Chudleigh's  case, 
1  Coke,  120  a,  122  b,  and  discussed  in  Norcross  v.  James,  140 
Mass.  188,  between  those  covenants  which  create  or  follow  the 
analogy  of  easements,  and  go  with  the  land  even  to  disseisors, 
and  those  pure  contracts  like  covenants  for  title  upon  which  no 
one  can  sue  except  parties  and  privies.  Pakenham's  case.  Year 
Book,  42  Edward  III,  page  3,  plate  14,  was  of  the  former  class. 
The  argument  for  the  plaintiff  in  that  case  of  m'ost  weight  in  the 
onind  of  the  court  was,  that  the  plaintiff  was  tenant  of  the  land, 
and  that  the  service  claimed  was  a  thing  annexed  to  the  land  (be- 
ing of  a  kind  that  cooild  be  created  by  prescription),  or,  as  it  was 
stated  by  Fitzherbert,  everyone  who  has  the  land  shall  have  the 
covenant:  Fitzherbert's  Abridgment,  pi.  17.    Those  who  are  cu- 
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liouB  to  Terify  the  £acit  aasumed  in  Pakenliain*8  case,  Year  Book, 
42  Edward  111,  page  3,  plate  14,  that  such  services  from  a  sta- 
tionary ecclesiastical  corporation  might  be  due  by  prescription 
may  consult  Year  Book,  22  Henry  VI,  p.  46,  pi.  36;  21 
Hen.  VII,  p.  5,  pi.  2;  Williams  case,  5  Coke,  72  b,  73  a;  Slipper  v. 
Mason,  Nelson's  Lutwyche,  43,  45;  Rastell's  Entries  and  Statutes, 
pi.  2  b.  See  further  Middlefield  v.  Church  Mils  Knitting  Co., 
160  Mass,  267.  The  case  at  bar,  on  the  other  hand,  is  more  an- 
alogous to  the  covenants  for  title.  For  although  rent  savors  of 
the  realty,  any  warranty  or  insurance  of  rent  is  a  purely  personal 
contract,  of  which  another  than  the  original  contractee  can  avail 
himself  only  on  principles  of  contract.  The  true  question  is, 
whether  such  a  guaranty  is  wholly  analogous  to  covenants  for  ti- 
tle. In  the  case  of  some  of  these,  at  least,  assigns  of  the  cove- 
nantee are  treated  as  privy  to  the  contract,  and  can  sue  in  their 
own  names,  and,  when  tliis  is  so,  heirs  also  can  sue  in  their  own 
names  for  breaches  happening  while  they  hold  the  estate  of  the 
covenantee:  *®*  Lougher  v.  Williams,  2  Lev.  92;  Rawle  on  Cov- 
enants, 5th  ed.,  sec.  316. 

But  this  right  thus  given  to  assigns  only  shortened  up  the  old 
process  by  which,  within  certain  limits,  each  purchaser  looked  in 
turn  to  his  vendor  to  make  good  the  warranty  imported  by  a  sale. 
It  is  a  doctrine  of  tradition  and  history  (Norcross  v.  James,  140 
Mass.  189),  and  cannot  be  extended  to  new  cases  by  analogy 
without  legislation.  The  old  cases,  so  far  as  we  know,  even  the 
most  extreme,  are  all  cases  of  warranties  or  covenants  by  owners 
of  the  land:  Fitzherberi;'s  Natura  Brevium,  145  C.  Ix>rd  St. 
Leonards  says  that  "  there  appears  to  be  no  diroct  authority  that 
a  stranger  to  the  land  can  enter  into  covenants  respecting  it, 
which  will  Tun  with  the  land  in  the  hands  of  assignees":  V. 
&  P.,  14th  ed.,  587.  And  although  he  seems  to  have  missed  the 
distinction  between  the  two  classes  of  covenants  to  which  we 
have  adverted,  this  statement  we  believe  to  be  correct  with  re- 
gard to  covenants  for  title  and  any  others,  if  others  there  be, 
which  are  governed  by  the  same  rules:  King  v.  Wight,  155  Mass. 
444,  447. 

Wo  do  not  argue  from  the  rule  that  new  and  unusual  inci- 
dents are  not  to  be  annexed  to  land,  because  that  rule  seoms  to 
belong  rather  to  the  law  of  easements  and  the  like  than  to  the 
class  under  discussion:  See  Norcross  v.  James,  140  Mass.  188, 
192. 

It  is  true,  no  doubt,  that  the  heirs  are  the  only  persons  inter- 
ested in  the  rent,  and  therefore  are  the  only  persons  who  suffer 
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flulbstantial  damages  by  a  failure  to  pay  it.  We  asaume  that,  if 
the  administratrices  recover  substantial  damages,  they  will  re- 
ceive them  as  trustees  for  the  heirs.  We  agree,  as  suggested  by 
Lord  Ellenborough  in  a  different  case,  that  a  recovery  by  them 
would  bar  the  heirs  from  recovering  at  all.  But  we  do  not 
agree  to  his  further  suggestion,  that  they  could  recover  at  most 
but  nominal  damages:  Eangdon  v.  Nottle,  1  Maule  &  S.  355,  362. 
At  the  present  day,  a  trustee  may  recover  damages  to  the  extent 
of  the  interest  of  his  cestui  que  trust:  Drummond  v.  Crane,  159 
Mass.  577,  580;  38  Am.  St.  Eep.  460;  Lloyds  v.  Harper,  16  Ch. 
Div.  290.  Executors  or  administrators  represent  the  person  of 
the  deceased  "more  actually"  than  do  the  heirs:  Coke  on  Lit- 
tleton, 209  a;  Bullard  v.  Moor,  158  Mass.  418,  425.  Unless  we 
are  prepared  to  hold  that  assigns  could  sue  in  their  own  names 
tipon  this  contract,  we  ^^^  ought  to  adhere  to  the  general  rule, 
and  allow  the  administratriees  to  maintain  the  action.  For  the 
reasons  which  we  have  given  we  are  of  opinion  that  the  plain- 
tiffs can  maintain  this  suit.  In  Harbeck  v.  Sylvester,  13  Wend. 
€08,  609,  not  noticed  in  Allen  v.  Culver,  3  Denio,  284,  an  oppo- 
site decision  was  reached  from  that  in  Allen  v.  Culver,  3  Denio, 
284.  See,  also,  as  to  collateral  covenants,  Eaymond  v.  Fitch,  2 
Cromp.  M.  &  E.  588,  599;  5  Tyrwh.  985,  996. 
Judgment  for  the  plaintiffs. 

A  COVENANT  IS  PERSONAL  and  goes  to  the  administrator,  and 
he  alone  is  entitled  to  sue  upon  it,  where  the  obligOT  claims  to  be  en- 
titled to  a  Lovely  donation  claim,  and  covenants  to  convey  it  to  tho 
plaintiff  when  the  patent  issues:  Ross  v.  Turner,  7  Ark.  132;  44  Am. 
Dec.  531  and  note.  The  distinction  between  real  and  personal  cov- 
enants is  the  subject  of  the  note  to  Morse  v.  Gamer,  47  Am.  Dec. 
^69. 


Eaton  v,  Libbey. 

[165  Massachusetts,  218.] 

C50NSIDERATION.— THE  PRIVILEGE  OP  NAMING  A 
CHILD  Is  a  suflaclent  consideration  to  support  a  promise  to  pay  a 
(leeignated  sum  to  such  child. 

A  PROMISE,  THOUGH  PAYABLE  TO  AN  INFANT  and  given 
In  consideration  of  the  privilege  of  naming  him.  Is  enforceable  by  ac- 
tion. 

Action  upon  a  promissory  note  dated  November  2, 1886,  promis- 
ing to  pay  plain  tid  two  hundred  and  fifty  dollars  on  demand,  with 
interest,  signed  by  the  testator  of  the  defendants.     In  1872,  soon 
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after  the  plaintiff's  birth,  the  decedent  promised  Ms  parents  to 
give  him  one  hundred  dollars  for  the  privilege  of  naming  him. 
The  parents  having  consented,  the  decedent  named  the  plaintiff 
after  himself,  and,  instead  of  giving  the  money  at  the  time,  ex- 
ecuted his  n'^te  in  favor  of  the  plaintiff  for  one  hundred  dollars, 
•with  interest,  and  delivered  it  to  the  plaintiff's  mother.  In  1886, 
the  note  Rued  upon  was  given  in  place  of  the  original  note,  and 
was  delivered  to  plaintiff's  mother,  who  kept  it  in  her  possession 
until  eh?  gave  it  to  him  to  take  to  an  attorney  for  the  purpose 
of  commencing  the  present  action.  The  defendants  contended 
that  the  note  was  given  without  consideration,  and  was  there- 
fore 7oid,  and  requested  the  trial  judge  to  so  rule.  This  he  de- 
clined to  do,  but,  on  the  contrary,  gave  judgment  for  the  plain- 
tiff, and  the  defendants  alleged  exceptions. 

6.  W.  Anderson,  for  the  defendants. 

E.  "W.  Chapin,  for  the  plaintiff. 

**»  BARKER,  J.  The  defendants  concede  that  the  privi- 
lege which  was  given  to  Uieir  testator  of  naming  the  plaintiff  was 
e  valid  consideration  for  the  testator's  promise  to  the  plaintiff's 
parents  to  pay  him  the  sum  of  one  hundred  dollars,  for  which 
rum  the  testator  then  gave  his  promissory  note,  payable  to  the 
plaintiff.  But  they  contend  that  tlie  plaintiff  was  a  stranger  to 
the  consideration,  and  that  he  could  not  recover  upon  that  note, 
<*nd  that  he  cannot  recover  upon  the  note  in  suit,  which  the  tes- 
tator afterward  gave  to  the  plaintiff  in  renewal  of  the  original 
-»ote. 

We  have  no  doubt  that  the  privilege  of  naming  a  child  is  a 
ralid  consideration  for  a  promise.  It  was  so  held  in  Wolford  v. 
Powers,  85  Ind.  294,  307;  44  Am.  Rep.  Ifi.  See,  also,  Parks  v. 
Francis,  50  Vt.  626;  28  Am.  Rep.  517.  ^20  Qiftg  to  a  child  be- 
cause of  its  name  are  common,  and  a  change  of  name  is  often 
made  the  condition  of  a  gift  or  bequest.  In  many  jurisdictions 
the  change  of  a  name  is  regulated  by  statute. 

If  we  assume  that  the  right  to  name  a  child  belongs  to  its 
parents,  and  ultimately  to  its  father,  the  cliild  cannot  be  said  to 
have  no  interest  in  the  name  imposed.  The  consequences  affect 
the  child  more  than  anyone  else.  He  is  deprived  of  the  advan- 
tage of  receiving  any  other  name,  and  is  subjected  to  the  possi- 
bility of  detriment  because  he  bears  the  name  imposed. 

Assuming  that  the  privilege  belongs  to  the  parents,  if  they 
waive  the  right  in  favor  of  another,  we  think  the  cJiilH  has  an  in- 
terest in  the  name  which  it  shall  bear  analogous  to  the  interest 
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Vhich  the  cliild  has  in  its  own  services,  which  belong  to  the 
father,  but  which,  if  the  father  waives  his  right,  furnish  a  good 
consideration  for  a  promissory  note  given  to  the  child  by  a  person 
to  whom  they  have  been  rendered:  Nightingale  v.  "Withington,  15 
Mass.  272;  8  Am.  Dec.  101. 

The  right  of  the  parents  is  one  which  they  have  as  the  natural 
guardians  of  the  child,  and  they  may  be  presumed  to  act  in  the 
matter  for  its  interest.  If,  for  exercising  the  right  in  a  particu- 
lar manner,  they  receive  a  reward  which  they  recognize  and  treat 
as  belonging  to  the  child,  it  should  be  considered  as  its  property, 
even  if  the  parents  could  have  kept  the  reward  as  their  own. 

In  this  case,  it  is  fair  to  say  that  in  the  transaction  in  which 
the  original  note  was  given  the  parents  were  acting  for  the  child, 
and  were  understood  by  the  defendant's  testator  to  be  so  acting. 
The  plaintiff  has  continued  to  bear  the  name,  and  has  accepted 
the  present  note  since  he  arrived  at  years  of  discretion,  and  he 
has  further  ratified  the  contract  by  bringing  this  suit  since  he  be- 
came of  age. 

"We  are  of  the  opinion  that  there  was  a  valid  consideration  for 
the  note  moving  from  the  plaintiff  himself.  It  is  unneccessary  to 
consider  whether  the  action  could  be  maintained  on  any  other 
ground. 

Exceptions  overruled. 

CONSIDERATION— NAMING  CHILD  AS.— A  promissory  note  ex- 
ecuted In  consideration  of  a  father's  naming  a  child  after  the  prom- 
isor, and  In  pursuance  of  the  promisor's  agreement  that  If  the  child 
was  60  named  he  would  provide  for  its  education  and  support,  la 
based  on  a  valid  consideration:  Wolford  v.  Powers,  85  Ind.  294;  44 
Am.  Rep.  16. 


Townsend  v.  Tyndalb. 

[165  Massachusetts,  293.] 

THE  STATUTE  OF  LIMITATIONS  DOES  NOT  EXTIN- 
GUISH a  debt  nor  affect  a  trust  created  for  Its  payment. 

THE  RUNNING  OF  THE  STATUTE  OP  LIMITATIONS 
AGAINST  a  debt  which  a  policy  of  Insurance  was  pledged  to  secure 
does  not  prevent  the  enforcement  of  a  claim  arising  out  of  such  pol- 
icy, nor  does  It  Impair  the  rights  of  the  holders  of  the  Indebtedness 
to  the  proceeds  of  the  insurance. 

A  PARTNERSHIP  IN  WHOSE  FAVOR  PROMISSORY 
NOTES  WERE  GIVEN,  and  which  has  set  over  such  notes  to  the 
♦wtate  of  one  of  Its  members,  without  any  written  assignment,  may 
maintain  an  action  to  enforce  them,  though  the  proceeds  of  the  ac- 
tion must  be  held  in  trust  for  such  estate. 

▲If.  ST.  RIP.,  Vuu  Ul.  —  33 
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Action  against  the  administrator  of  the  estate  of  Judas  M.  Jo- 
sephson  for  money  had  and  receiyed,  being  the  proceeds  of  a 
policy  of  insurance  issued  April  25,  1877,  on  the  life  of  the  de- 
cedent "for  the  benefit  of  Messrs.  Lane  and  Townsend  as  collat- 
eral security  for  the  amount  of  their  then  subsisting  pecuniary 
demands  against  said  insured."  In  1870,  Josephson  delivered  to 
the  firm  of  Lane  &  Townsend,  three  promissory  notes  in  pay- 
ment of  pre-existing  indebtedness,  payable  respectively  in  six, 
eight,  and  ten  months  after  their  date.  No  pajment  was  made 
on  any  note,  except  that  seventy-two  dollars  were  received  as  a 
dividend  upon  proof  of  the  notes  against  the  estate  of  Josephson 
in  bankruptcy.  He,  on  April  25,  1877,  procured  from  the  New 
England  Mutual  Life  Insurance  Company,  a  policy  of  insurance 
upon  his  life,  -which  he  delivered  to  Lane  &  Townsend  as  collat- 
eral security  for  the  payment  to  them  of  the  promissory  notes. 
The  special  partnership  of  Lane  &  Townsend  was  dissolved  in 
July,  1870,  George  W.  Townsend  being  the  liquidating  partner 
thereof,  and  the  general  partners,  Alexander  T.  Lane  and  George 
"W.  Townsend,  being  indebted  to  the  special  partner,  Solomon 
Townsend.  After  the  issuing  of  the  policy  of  insurance,  it  and 
the  notes  were  assigned  and  transferred  without  any  writing  by 
the  liquidating  partner  to  the  estate  of  Solomon  Townsend,  the 
amount  of  the  notes  being  then  due  to  his  estate  in  the  settle- 
ment of  the  firm  affairs.  The  first  premium  on  the  policy  was 
paid  by  George  W.  To^vnsend  as  liquidating  partner  of  the  firm, 
and  the  subsequently  accruing  premiums  were  paid  by  George 
W.  Townsend,  as  executor  of  the  -will  of  Solomon  Townsend,  de- 
ceased. The  total  payments  made,  with  interest  to  the  death  of 
Josephson,  amounted  to  fifteen  hundred  and  thirty-nine  dollars 
and  forty  cents.  Plaintiffs  have  ever  been  residents  of  the  state  of 
Pennsylvania.  Josephson  was  also  a  resident  of  that  state  at  and 
before  the  delivery  of  the  notes,  but,  at  and  subsequent  to  the  is- 
suing of  the  policy  of  insurance,  he  was  a  resident  of  the  staie  of 
New  York,  where  he  died  on  the  23d  of  December,  1891,  leaving 
a  widow  and  children  who  appeared  and  took  upon  themselves 
the  defense  of  the  present  action.  At  the  death  of  Josephson, 
all  the  notes  were  barred  by  the  statute  of  limitations  of  ^fa-ssa- 
chusetta.  New  York,  and  Pennsylvania,  and,  at  the  issnin;?  of  the 
policy,  the  note  which  first  became  due  was  barred  by  the  stat- 
ute of  limitations  of  the  two  states  last  named.  The  judge  ruled 
that  the  plaintiffs  were  entitled  to  recover. 

N.  B.  licvenson,  for  the  claimants. 

B.  L.  M.  Tower  and  F.  A.  North,  for  the  plaintiffi. 
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2^'  HOLMES,  J.  It  is  found  as  a  fact  tliat  the  policy  was 
taken  out  by  the  defendant's  intestate  as  security  for  the  three 
notes  on  which  the  plaintiffs  now  rely  in  their  claim  upon  its  pro- 
ceeds, and  that  the  plaintiffs  are  entitled  to  recover  the  amount 
of  these  notes  and  interest.  These  notes  still  are  "subsisting  pe- 
cuniary demands"  within  the  words  of  the  policy,  although  they 
*®**  all  are  outlawed,  as  indeed  one  of  them  was  when  the  policy 
was  issued  to  secure  it.  As  is  said  in  Campbell  v.  Maple,  105 
Pa,  St.  304,  307,  the  statute  of  limitations  "does  not  extinguish 
the  debt,  nor  affect  a  trust  created  for  its  payment,  as  long  as  the 
trust  subsists":  See  Champion  v.  Buckingham,  165  Mass.  76; 
Shaw  V.  Silloway,  145  Mass.  503,  506,  507;  Norton  v.  Palmer, 
142  Mass.  433;  Ball  v.  Wyeth,  8  Allen,  275,  278. 

The  fact  that,  in  winding  up  the  firm  and  settling  the  accounts 
between  the  partners,  the  notes  have  been  set  over  to  the  estate 
of  one  partner,  but  without  writing,  does  not  deprive  the  notes 
of  the  security.  The  demands  on  the  notes  remain  in  form  de- 
mands of  Lane  and  Townsend,  and  Lane  and  Townsend  continue 
to  have  an  interest  in  getting  the  amount  of  them  paid,  although, 
if  paid,  the  sum  will  be  received  by  them  as  trustees  for  one  of 
their  number  in  settlement  of  his  claims  against  the  firm.  It  is 
not  necessary  to  consider  more  exactly  what  effect  we  should  give 
to  the  word  "their"  in  "their  then  subsisting  pecuniary  demands." 

Judgment  on  the  finding. 

LIMITATIONS  OF  ACTIONS— EFFECT.— The  statute  of  limita- 
tions disables  the  plaintiff  from  suing,  and  does  not  establish  merely 
a  presumption  of  payment:  Pritchard  v.  Howell,  1  Wis.  131;  60  Am. 
Dec.  3G3.  The  effect  of  the  statute  of  limitations  is  to  destroy  the 
remedy  without  impairing  the  right:  7  N.  J.  L.  113;  11  Am.  Dec.  529, 
and  note;  Commonwealth  v.  McGowan,  4  Bibb,  62  7  Am.  Dec.  737; 
Belknap  v.  Gleason,  11  Conn.  160;  27  Am.  Dec.  721;  Pittsburg  etc.  R. 
R.  Co.  V.  Byers,  32  Pa,  St.  22;  72  Am.  Dec.  770;  McCormick  v.  Brown, 
S6  Cal.  ISO;  95  Am.  Dec.  170,  and  note.  See,  also,  the  extended  note 
to  Bizzcll  V.  Nix,  31  Am.  Bep.  41. 

LIMITATIONS  OF  ACTIONS— COLLATERAL  SBCURITY.- 
Neither  the  running  of  the  statute  of  limitations  against  a  debt  se- 
cured by  a  trust  deed,  nor  the  recovery  of  a  judgment  on  sucli  debt, 
Dor  any  lapse  of  time  short  of  the  period  sufficient  to  raise  the  pre- 
eumption  of  payment,  deprives  the  party  of  his  right  to  enforce  the 
trus!;  for  the  purpose  of  compelling  the  payment  of  the  debt:  Gibson 
▼.  Green,  89  Va.  524;  37  Am.  Dec.  888.  A  deposit  of  collaterals  does 
not  prevent  the  running  of  the  statute  of  limitations  upon  the  de!>t8 
secured  thereby,  but  the  barring  of  any  action  upon  such  debt 
through  the  running  of  the  statute  of  limitations  does  not  affect  the 
right  of  the  pledgee  to  realize  upon  the  collateral:  Hartranft's  Es- 
tate, 153  Pa.  St.  530;  34  Am.  St.  Rep.  717,  and  note. 
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[165  MAaSACHTSElTB,  3i8.] 

SALE  OF  CHATTELS,  WHEN  PASSES  TITLE.— In  a  sale  of 
a  portion  of  a  larger  mass,  the  whole  remaiuiug  iu  the  possession  of 
the  vendor  with  the  right  and  power  in  him  to  make  separation,  no 
title  passes  until  this  is  done,  so  as  to  enable  him  to  recorer  the 
purchase  price. 

SALE  OF  GOODS  TO  BE  MANUFACTURED,  TITLE  WHEN 
PASSI-iS  SO  AS  TO  SUSTAIN  AN  ACTION  FOR  THE  PUR- 
CHASE PRICE.— Under  a  contract  to  buy  all  the  wool  of  a  desig- 
nated quality  which  the  plaintiffs  may  make  for  thirty  days,  not  ta 
exceed  fifteen  thousand  pounds,  no  title  passes;  and  no  action  can  be 
maintained  for  the  purchase  price,  except  as  to  wool  which  has  beeu 
seivaraled  in  a  body  by  itself,  not  mixed  with,  nor  a  part  of,  any 
greater  quantity  of  wool.  The  setting  apart  and  shipping  to  the  pur- 
cJiasers  of  a  quantity  greater  than  they  agreed  to  tase  does  not  vest 
title  to  any  part  in  them,  and  hence  will  not  sustain  an  action. 

STATUTE  OF  FRAUDS.— IF  THE  NAME  OF  A  PARTY  to 
be  bound  on  a  contract  appears  in  the  body  of  the  memorandum 
thereof,  instead  of  being  signed  at  the  end,  this  is  a  suthcient  sub- 
scription, if  the  name  waa  so  written  by  him  or  his  authorized  agent. 

STATUTE  OF  FRAUDS.— A  MEMORANDUM  OF  A  S.\LB 
MUST  DESIGNATE  THE  PROPERTY  SOLD.— The  want  of  sucb 
designation  cannot  be  supplied  by  parol  evidence. 

STATUTE  OF  FRAUDS.— MEMORANDUM,  EVIDENCE  TO 
PROVE  MEANING  OF  LEl'TERS  IN.— The  meaning  of  the  letters 
"F  C*  in  a  memorandum  of  sale,  when  they  are  technical  abbrevia- 
tions used  in  the  wool  trade,  may  be  shown  by  parol  evidence. 

STATUTE  OF  FRAUDS.— SALE.— PAROL  EVIDENCE  is  not 
competent  to  contradict  or  vary  the  terms  of  a  memorandum  of  sale 
to  prove  what  was  Intended,  but  the  situation  of  the  parties  and  the 
surrounding  circumstances  at  the  time  when  the  contract  was  made 
may  be  shown  to  ai>ply  it  to  the  subject  matter. 

STATUTE  OF  FRAUDS.— A  MEMORANDUM  OF  SALE  SUF- 
FICIENTLY DESIGNATES  THE  PROPERTY  sold  when  It  de- 
scribes such  property  as  "about  2,000  to  2,500  lbs  F  C,  and  all  they 
may  make  for  thirty  days,  say  up  to  10,000  to  15,000  lbs."  and  the 
evidence  shows  that  the  vendor  was  engaged  in  the  wool  business, 
and  the  letters  "F  C"  are  used  by  persons  in  that  trade  as  designa- 
ting a  particular  grade  of  wool,  and  that  the  vendor  had  on  hand 
at  the  time  of  contracting  two  thousand  four  hundred  and  forty- 
three  pounds  of  wool  recently  manufactured  of  that  grade. 

STATUTE  OF  FRAUI>S.-THE  ACCEPTANCE  OF  PART  of 
the  property  sold  takes  a  case  out  of  the  statute  of  frauds. 

Action  of  contract  to  recover  the  price  of  five  thousand  and 
fourteen  pounds  of  "F  0  wool'*  claimed  to  have  been  sold  by 
plaintiff  to  defendant.  The  defendant  pleaded  the  statute  of 
Limitations,  In  the  trial  court,  the  jury  rendered  a  verdict  for 
the  plaintiff,  and  the  defendant  alleged  excc))tions.  The  mem- 
orandum of  sale  referred  to  in  the  opinion  was  made  by  one  Pratt 
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in  the  words  and  figures  following:  "Mar,  24,  '93.  Bought  of 
New  Eng.  D.  M.  &  W.  Co.  about  2,000  to  2,500  lbs  F  C  and  all 
they  may  make  for  thirty  days  say  up  to  10,000  to  15,000  lbs,  at 
40  cents  net  cash  1  per  cent  brokerage  to  me  for  account  Stand- 
jBrd  Worsted  Co." 

G.  E.  Swasey  and  J.  Nelson,  for  the  defendant. 

A.  P.  French,  for  the  plaintiff. 

828  KNOWLTON",  J.  The  plaintiff  seeka  to  recover  only 
apon  the  first  and  third  counts  of  the  amended  declaration, 
•which  set  forth  a  claim  for  the  price  of  goods  sold.  As  the  case 
was  submitted  to  the  jury,  a  verdict  could  not  be  rendered  for  the 
plaintiff  unless  it  was  proved  that  the  title  passed  to  the  defend- 
ant. The  contract  of  sale  covered  certain  specific  property, 
namely,  the  fine  combed  wool  which  the  plaintiff  had  on  hand 
when  the  contract  was  made,  and  also  such  fine  combed  wool  as 
the  plaintiff  ^^o  giiould  manufacture  within  the  next  thirty 
days,  the  whole  to  be  paid  for  at  forty  cents  per  pound.  The 
present  action  concerns  only  a  part  of  the  wool  subsequently 
maniifactured,  and  the  principal  question  in  the  case  is,  whether 
the  title  passed  before  the  action  was  brought.  The  two  thou- 
sand four  hundred  and  forty-three  pounds  of  F  C  wool  on  hand 
at  the  plaintiff's  factory,  where  the  parties  were  at  the  time  of 
making  the  contract,  became  the  defendant's  property  as  soon 
as  the  contract  was  made. 

What  was  necessary  to  give  the  contract  effect  upon  the  wool 
to  be  produced  so  as  to  change  the  ownership  from  the  plaintiff 
to  the  defendant?  The  plaintiff  was  a  manufacturer  of  wool,  and 
it  is  clear  that,  of  the  quantity  of  wool  of  different  kinds  in  its 
possession,  none  would  pass  to  the  defendant  until  something  oc- 
■curred  to  designate  it  as  that  covered  by  the  contract.  The  par- 
ties contemplated,  as  their  contract  shows,  that  the  plaintiff,  who 
was  to  manufacture  the  wool,  should,  in  connection  with  the 
work  of  manufacturing  it,  separate  it  from  the  mass  of  wool  then 
in  his  possession  and  determine  its  weight,  so  that  it  would  ap- 
pear to  be  the  property  called  for  by  the  contract,  and  its  price 
would  be  ascertained.  A  learned  writer  states  the  law  to  be  as 
■follows:  '*In  a  sale  of  a  portion  of  a  larger  mass,  the  whole  re- 
maining in  the  possession  of  the  vendor,  with  a  right  and  power 
in  him  to  make  a  separation,  both  upon  principle  and  the  weight 
■of  authority,  no  title  passes  until  that  is  done,  so  as  to  enable  the 
vendor  to  recover  the  price,  even  for  goods  ^bargained  and  sold' ": 
Benjamin  on  Sales,  6th  Am.  ed.  308.    This  doctrine  is  well  es- 
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tahlished  in  Massachusetts,  and,  wliile  the  decisions  axe  not  uni- 
form, it  is  a  rule  which  prevails  generally  in  this  country,  a» 
well  as  in  England:  Scudder  t.  Worster,  11  Gush.  573;  Weld  v. 
Cutler,  2  Gray,  195;  Middlesex  Co.  v.  Osgood,  4  Gray,  447;  Bope» 
T.  Lane,  9  Allen,  502;  Nichols  t.  Morse,  100  Mass.  523;  Morsa 
T.  Sherman,  106  Mass.  430,  432;  Keeler  v.  Goodwin,  111  Mass. 
490;  Turner  v.  Langdon,  112  Mass.  265;  Elgee  Cotton  cases,  22 
Wall.  180,  187;  Haich  v.  Oil  Co.,  100  U.  S.  124,  134;  Morrison  t. 
Dingley,  63  Me.  553;  Bailey  v.  Smith,  43  N.  H.  141;  Haldeman  v. 
Duncan,  51  Pa.  St.  66;  Hahn  t.  Fredericks,  30  Mich.  223;  18- 
Am.  Rep.  119;  Woods  v.  McGee,  7  Ohio,  467;  Browning  v.  Ham- 
ilton, 42  Ala.  484;  Commercial  Nat  Bank  v.  Gillet^,  90  Ind. 
268;  46  Am.  Eep.  222;  Ferguson  v.  Northern  ^^  Bank,  14 
Bush,  555;  29  Am.  Eep.  418;  Baldwin  t.  McKay,  41  Mss.  358; 
Upham  T.  Dodd,  24  Ark.  545;  Courtright  y.  Leonard,  11  Iowa, 
32;  McLaughlin  v.  PiatH,  27  Cal.  451,  463. 

We  think  that  this  rule  is  applicable  to  the  present  caae.  Tha 
regular  process  of  manufacture  which  was  necessary  to  bring  the 
property  within  the  contract  would  leave  it  a  part  of  the  larger 
mass  in  the  possession  of  the  plaintiff.  According  to  the  un- 
contradicted testimony,  as  the  wool  was  manufactured  it  was 
conducted  into  bins  by  a  spout,  and,  in  the  absence  of  some 
special  action  taken  for  the  purpose,  there  would  be  nothing  to 
distinguish  the  wool  made  on  one  day  from  that  made  on  tha 
next  day.  The  defendant  requested  the  judge  to  instruct  the 
jury  as  follows:  **In  order  to  recover  on  either  the  first,  second, 
or  third  counts  of  its  amended  declaration,  the  plaintiff  must 
prove  exactly  five  thousand  and  fourteen  pounds  of  F  C  wool 
was  separated  into  a  body  by  itself,  not  mixed  with,  or  a  part  of 
any  greater  quantity  of  wool  of  a  different  grade,  or  with  a  great- 
er quantity  of  F  C  wool,  at  the  time  the  defendant  was  entitled  to 
receive  the  wool  the  subject  of  the  contract;  in  other  words, 
the  plaintiff,  under  the  first  three  counts  of  the  amended  declara- 
tion, must  show  that  the  title  to  five  thousand  and  fourteen 
pounds  of  F  C  wool  pa-ssed  to  the  defendant,  and  the  title  could 
not  BO  pass  until  and  unless  that  exact  quantity  of  F  C  wool  was 
made  a  distinct  and  separate  portion  by  itself."  The  judge  adopt- 
ed this  instruction,  and  said  he  would  give  it,  omitting  the  words 
"exactly**  and  "exact."  The  instruction  was  not  given  in  tha 
words  in  which  it  was  written,  and  the  defendant  contends  that, 
considering  the  whole  charge  together,  it  was  not  given  in  sub- 
stance or  according  to  ita  meaning.  We  do  not  dc^m  it  necessary 
to  determine  tlie  correctness  of  tliis  contention.     The  defend-^ 
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ant  concedes  tliat  some  parts  of  the  charge  correctly  stated  its 
position.  The  fair  interpretation  of  the  request  is,  ''^that  the 
wool  subject  to  the  contract/*  that  is,  the  identical  wool  manu- 
factured during  the  thirty  days,  mus(t  have  been  separated  from 
the  other  wool  of  the  plaintiff  so  that  it  could  be  identified,  in 
order  to  entitle  the  plaintiff  to  recover.  We  think  the  presiding 
justice  intended  to  present  to  the  jury  the  question  raised  by 
this  request,  and  we  also  think  that  there  was  no  evidence  in 
the  case  to  warrant  a  finding  for  the  plaintiff  upon  it.  As  we 
understand  the  testimony,  ^^^  which  is  reported  in  full  in  the 
bill  of  exceptions,  the  plaintiff,  in  manufacturing  the  wool, 
weighed  it  as  it  went  into  the  bins,  so  that  the  weight  of  the  pro- 
duct of  each  day  was  known.  The  wool  produced  within  the 
thirty  days  was  weighed  in  the  ordinary  course  of  manufacture, 
and  in  that  way  the  plaintiff  knows  how  many  pounds  are  cov- 
ered by  the  contract.  When  the  plaintiff  undertook  to  deliver, 
or  to  set  apart  for  the  defendant,  the  balance  of  the  wool  covered 
by  the  contract  remaining  after  the  previous  delivery,  it  shipped 
six  thousand  two  hundred  and  twenty-three  pounds,  instead  of 
five  thousand  and  fourteen  pounds,  the  balance  of  the  amount 
which  was  produced  within  the  thirty  days.  The  defendant 
was  not  bound  to  take  any  wool  except  that  manufactured  within 
the  thirty  days;  and  unless  the  plaintiff,  whose  duty  it  was  to 
separate  that  from  its  other  property,  separated  it  so  that  it 
could  be  identified,  the  title  to  it  never  passed.  We  find  no 
statement  from  any  witness  indicating  that  it  was  so  separated. 
Apparently  nothing  was  done  under  the  contract  to  determine 
what  wool  belonged  to  the  defendant.  Taking  the  weights  as 
the  wool  was  manufactured  did  not  enable  the  plaintiff  to  deter- 
mine what  portion  of  the  contents  of  the  bins  was  made  at  one 
time,  and  what  at  another. 

The  first  request  of  the  defendant  was  for  a  ruling  that,  on  the 
evidence,  the  plaintiff  could  not  recover  on  the  first,  second,  or 
third  count  of  its  amended  declaration.  We  think  the  jury  were 
erroneously  permitted  to  find  for  the  plaintiff. 

As  additional  facts  may  be  presented  at  another  trial,  it  be- 
comes necessary  to  consider  other  questions  in  the  case.  The  de- 
fendant contended  that  there  was  no  sufficient  memorandum  of 
the  contract,  as  required  by  the  statute  of  frauds.  It  is  imma- 
terial that  the  defendant's  name  appears  in  the  body  of  the  mem- 
orandum, instead  of  as  a  signature  at  the  end  of  it,  and  that  the 
name  was  written  by  the  defendant's  agent  and  broker,  instead 
of  by  one  of  its  officers:  Hawkins  v.  Chace,  19  Pick.  502;  Cod- 
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dington  t.  Goddard,  16  Gray,  436;  Clason  v.  Bailey,  14  Johim. 
484;  Tourret  v.  Cripps,  48  L.  J.,  N.  S.,  567. 

The  quantity  given  in  the  statement  of  the  goods  to  be  manu- 
factured ***  is  merely  an  estimate,  or  at  most  a  limitation,  and 
the  language  creates  no  uncertainty  in  regard  to  the  manufac- 
tured goods:  Brawley  v.  United  States,  96  U.  S.  168,  172.  The 
most  dooAtf  III  question  arising  on  the  memorandum  is  whether  the 
words  "about  two  thousand  to  two  thousand  five  hundred  pounds 
F  C,'*  taken  in  connection  with  the  words  following,  "and  all  they 
make  for  thirty  days,"  etc.,  is  a  sufficient  designation  of  the  prop- 
erty sold.  The  rule  is,  that  the  goods  sold  must  be  designated 
in  the  writing,  and  cannot  be  shown  by  parol:  Waterman  v. 
Meigs,  4  Gush.  497;  May  v.  Ward,  134  Mass.  127;  Pulse  v.  Mil- 
ler, 81  Ind.  190;  Holmes  v.  Evans,  48  Miss.  247;  12  Am.  Rep. 
372;  Eggleston  v.  "Wagner,  46  Mich.  610.  But  we  have  no  doubt 
that  the  meaning  of  the  letters  "F  C,*  which  are  technical  ab- 
breviations used  in  the  wool  trade,  may  be  shown  by  parol,  aa 
•well  when  they  appear  in  a  memorandum  relied  on  under  the 
statute  of  frauds  as  in  any  other  writing. 

While  parol  evidence  is  not  competent  to  contradict  or  vary 
the  terms  of  such  a  memorandum  to  show  what  is  intended,  we 
are  of  opinion  that  the  situation  of  the  parties  and  the  sur- 
rounding circumstances  at  the  time  when  the  contract  was  made 
may  be  shown  to  apply  the  contract  to  the  subject  matter. 
Upon  this  point  the  decision  in  Macdonald  v.  Longbottom,  1 
El.  &  E.  987,  which  was  concurred  in  by  all  the  judges  sitting 
in  the  exchequer  chamber,  is  an  authority  which  fully  covers  the 
present  case.  When  it  is  shown  who  and  where  the  parties  were 
at  the  time  of  making  the  contract,  and  what  property  the  plain- 
tiff had  on  hand  of  the  kind  described,  it  is  clear,  without  more, 
that  the  memorandum  referred  to  the  two  thousand  four  hun- 
dred and  forty-three  pounds  of  wool  on  hand  recently  manufac- 
tured and  to  the  additional  amount  which  might  be  manufac- 
tured within  the  thirty  days:  See  Mead  v.  Parker,  115  Mass.  413; 
15  Am.  Rep.  110;  Iluriey  v.  Brown,  98  Mass.  545;  96  Am.  Dec. 
671;  Scanlan  v.  Gcddes,  112  Mass.  15;  Slater  v.  Smith,  117  Mass. 
96;  Nichols  v.  Johnson,  10  Conn.  192;  Waring  v.  Ayres,  40  N.  Y, 
357;  Colcrick  v.  Hooper,  3  Ind.  316;  56  Am.  Dec.  505. 

Moreover,  upon  the  undisputed  evidence,  there  was  an  accept- 
ance of  a  part  of  the  property,  which  takes  the  case  out  of  the 
statute.  There  is  no  testimony  that  would  warrant  a  finding 
that  the  wool  which  was  delivered  and  paid  for  was  received 
by  the  defendant  in  any  oUier  way  than  as  delivered  by  the  **** 
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plaintifE  in  part  performance  of  his  contract:  See  Marsh  v.  Hyde, 
3  Gray,  331;  Gault  v.  Brown,  48  N.  H.  183;  2  Am.  Rep.  210; 
Scott  Y.  Eastern  Counties  Ey.  Co.,  13  Mees.  &  W.  33;  Vaji  Woert 
V.  Albany  etc.  E.  E.  Co.,  67  N.  Y.  538. 

We  do  not  tbink  there  was  evidence  in  the  case  which  made 
it  the  duty  of  the  presiding  judge  to  give  any  of  the  other  in- 
etructions  requested  by  the  defendajit. 

***  As  the  questions  in  regard  to  the  admission  of  evidence 
■will  not  be  likely  to  arise  again  in.  the  same  form,  we  do  not  think 
it  necessary  to  consider  them. 

Exceptions  sustained. 

SALES.— SEP AHATION  of  articles  sold  out  of  a  large  number, 
where  all  are  exactly  of  the  same  quality,  is  unnecessary  to  consti- 
tuto  such  delivery  as  will  pass  the  property:  Pleasants  v.  Pendle- 
tlon,  6  Band,  473;  18  Am.  Dec.  726.  Property  In  grain  sold,  const! tu- 
tinj:  part  of  a  mass  in  an  elevator,  passes  to  the  vendee  without 
separation:  Cubing  v.  Breed;  14  Allen,  376;  92  Am.  Dec.  777,  and 
note;  to  the  same  effect  see  Russell  v.  Carrington,  42  N.  Y.  118;  1  Am. 
Rep.  498;  Hurff  v.  Hires,  40  N.  J.  L.  581;  29  Am.  Rep.  282;  Kingman 
▼.  Holmqulst,  36  Kan.  735;  59  Am.  Rep.  604;  Cloke  v.  Shafroth,  137 
111.  393;  31  Am.  St.  Rep.  375,  and  especially  note;  on  the  sale  of  a 
quantity  of  goods  of  the  same  kind,  no  title  imsses  without  separation 
or  particular  designation:  Commercial  Nat.  Bank  v.  Gillette.  90  Ind. 
268;  46  Am.  Rep.  222;  to  the  same  effect  see  Hubler  v.  Gaston,  9  Or. 
€6;  42  Am.  Rep.  794. 

SALES— MEMORANDUM— SIGNING  BY  PARTIES.— A  memoran- 
dum of  a  sale  containing  the  names  of  the  vendor  and  vendee,  but 
which  was  not  suhscribed  to  by  the  parties,  was  held  sufficient  to  sat- 
isfy the  statute  of  frauds:  Merritt  v.  Clason,  12  Johns.  102;  7  Am. 
Dec.  2S6,  and  note.  A  memorandum  of  sale  in  order  to  satisfy  the 
statute  of  frauds,  must  either  name  the  vendors  or  describe  them  so 
they  can  be  identified  by  other  evidence:  MoGovem  v.  Hera,  153 
Mass.  308;  25  Am.  St.  Rep.  632,  and  note.  See,  also,  the  note  to 
Gerii  v.  Poidebard  Silk  Mfg.  Co.,  51  Am.  St.  Rep.  616. 

SALES— STATUTE  OF  FRAUDS— ACCEPTANCE  OF  GOODS.— 
"Where  a  contract  of  sale  is  verbal,  the  delivery  of  the  goods  after  ac- 
ceptance to  a  carrier  designated  by  the  buyer  is  sufficient  to  satisfy 
tlie  statute  of  frauds:  Cross  v.  O'Donnell,  44  N.  Y.  661;  4  Am.  Rep. 
721.  The  delivery  of  goods  to,  and  their  acceptance  by,  a  carrier 
named  by  the  purchaser  is  a  sufficient  receipt  and  acceptance  to  take 
the  sale  out  of  the  statute  of  frauds:  Spencer  v.  Hale,  30  Vt.  314; 
73  Am.  Dec.  309,  and  note;  but  see  Johnson  v.  Cuttle,  105  Mass.  447; 
7  Am.  Rep.  545. 

PAROL  DVIDENOE  IS  ADMISSIBLE  TO  EXPLAIN  THE 
MEANING  OF  TERMS  or  forms  of  expression  used  In  a  particular 
trade  or  business,  wherever  knowledge  of  their  peculiar  or  technical 
use  becomes  material  in  construing  a  written  contract:  Dana  v. 
Fredler,  12  N.  Y.  40;  62  Am.  Dec.  130;  Hatch  v.  Douglass,  48  Conn. 
116;  40  Am.  Rep.  154. 
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Jordan   t.  New  York,  New  Haven  &  Hartford 
Railroad  Company. 

[165  MAmicHvsrm,  S46.] 

RAILWATS-PASSENGBB  INJURED  IN  TOILETROOM.— A 
railway  company  is  ansrworable  for  injuries  received  by  a  persou 
then  at  a  passenger  depot  for  the  purpose  of  taking  a  train,  through 
Its  negligence  In  leaving  an  unguarded  hole  in  the  floor  of  a  toilet- 
room  Into  which,  the  room  being  without  light,  the  person  fell,  while 
in  the  exercise  of  due  care. 

SUNDAY.— THE  FAILURE  TO  OBSERVE  A  SUNDAY  LAW 
on  the  part  of  a  person  injured  by  the  negligence  of  a  railway  cor- 
poration does  not  constitute  any  defense  to  an  action  to  recoyer  com- 
pensation for  such  injury. 

C.  F.  Choate,  Jr.,  for  the  defendant 

J.  F.  Kilton,  for  the  plaintiff. 

»^  KNOWLTON,  J.  The  only  exception  in  this  case  is  to 
cbe  refusal  of  the  judge  to  rule  that  upon  all  the  evidence  the 
plaintiff  cannot  recover.  The  plaintiff  went  to  the  defendant's 
passenger  station  in  Holbrook  to  take  a  train  for  South  Brain- 
tree.  She  bought  a  ticket  and  passed  from  the  ladies'  waiting- 
room  into  the  ladies'  toiletroom,  which  opened  out  of  the  wait- 
ingroom.  There  was  no  light  in  any  part  of  the  station  except 
the  ticket  office.  The  door  of  the  toiletroom  was  open.  The 
plaintiff  had  often  been  there  before,  and  was  familiar  with  the 
place.  She  had  occasion  to  use  the  toiletroom,  and  when  she 
felt  with  her  hand  for  the  seat  she  failed  to  find  it  and  fell 
through  an  opening  in  the  floor  and  was  injured. 

The  opening  of  the  station  for  the  sale  of  tickets  upon  a  train 
which  was  about  to  pass  over  the  railroad,  and  the  condition  of 
the  station  at  the  time,  were  an  invitation  to  persons  to  come 
**^  there  if  they  wished  to  take  a  train,  and  the  maintenance 
of  a  toiletroom  for  a  long  time  previously,  the  door  of  which 
was  then  open,  was  an  invitation  to  lady  passengers  to  enter  if 
they  wislied  to  use  it.  The  plaintiff  waa  a  passenger,  and  the 
defendant  owed  her  the  highest  degree  of  care  consistent  with 
the  proper  management  of  the  business  in  which  it  was  en- 
gaged: Dodge  V.  Boston  etc.  S.  S.  Co.,  148  Mass.  207;  12  Am. 
St  Rep.  641.  The  existence  of  a  danptjrous  hole  in  the  floor  of 
the  toiletroom,  under  the  circumstances,  waa  evidence  of  negli- 
gence on  the  part  of  the  defendant 

There  was  also  evidence  that  the  plaintiff  was  in  the  exerdse 
of  due  care.  She  had  boon  familiar  with  the  toiletroom  for 
many  years,  and  she  had  no  reason  to  suppose  that  it  was  dan- 
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gerous  to  enter  it.  That  it  wus  not  then  lighted  was  not  very 
eignificant,  in  view  of  the  fact  that  the  ladies'  and  gentlemen's 
waitingrooms  were  also  without  lights  except  from  the  ticket 
office.  The  jury  might  find  that  after  she  entered  it  she  did 
what  ordinarily  prudent  persons  might  he  expected  to  do  under 
like  circumstances. 

It  is  contended  that  the  plaintiff  should  not  be  permitted  to- 
recover  because  the  accident  happened  on  the  evening  of  the 
Lord's  day.  This  argument,  if  it  would  otherwise  be  valid,  is 
answered  by  the  Statutes  of  1884,  chapter  37,  whidh  is  as 
follows:  "The  provisions  of  chapter  98  of  the  Public  Statutes, 
relating  to  the  observance  of  the  Lord's  day,  shall  not  constitute 
a  defense  to  an  action  for  a  tort  or  injury  suffered  by  a  person 
on  that  day." 

Exceptions  overruled. 

RAILROADS— DUTY  TO  KEEP  STATION  SAFE.-A  railway  car- 
rier is  liable  for  neffUgence  In  its  construction  or  maintenance  In  re 
imir  of  Its  station  approaches,  station  buildings,  and  station  plat- 
form, and  for  its  failure  to  adequately  light  them:  Johns  v.  Charlotte 
ere.  R.  R.  Co.,  39  S.  C.  162;  39  Am.  St.  Rep.  700,  and  note;  Moses  v. 
I/OulKville  etc.  R.  R.  Co.,  39  La.  Ann.  MQ;  4  Am.  St.  Rep.  231,  au<J 
note. 

SUNDAY  LAWS— VIOLATION  OF  AS  A  BAR  TO  RECOVERY 
FOR  TORT.— The  fact  that  a  passenger  traveling  cm  a  Sunday  ex- 
cursion train  is  -wTongfully  ejected  on  that  day  from  the  train  does 
not  bar  his  right  to  recover  damages  for  injuries  sustained  thereby: 
Chicago  etc.  R.  R.  Co.  v.  Graham,  3  Ind.  App.  28;  50  Am.  St.  Rep. 
2J>().  A  passenger  traveling  on  Sunday  in  violation  of  law  is  not  pre- 
cluded from  recovering  for  an  Injury  arising  from  the  carrier's  negl- 
gence,  when  suCh  violation  of  law  was  merely  a  condition  and  not  a 
coDiributory  cause  of  the  injury:  Delaware  etc.  R.  R.  Co.  v.  Traut- 
weJn,  52  N.  J.  L.  169;  19  Am.  St.  Rep.  442,  and  note;  Carroll  v.  Statea 
Wa-fld  R.  R.  Co.,  58  N.  Y.  126;  17  Am.  Rep.  221. 


DrISCOLL    V.  SOANLON. 

[165    MA8SACmj8ETT8,848.] 

MASTER  AND  SERVANT.— FOR  A  SERVANT  DRIVING  A 
DUMPOART  TO  INVITE  A  BOY  to  drive  it  for  the  latter's  pleasure- 
js  not  within  the  scope  of  the  former's  authority,  and  the  master  is,. 
therefore,  not  answerable  for  injuries  received  by  the  boy  while  so- 
iriving. 

NEGLIOENOE,  CONSEQUENCES  FOR  WHICH  NO  LIABIL- 
ITY EXISTS.— A  person  owning  a  cart  is  not  bound  to  expect,  or 
look  out  for,  people  falling  from  his  cart,  where  they  had  no  busi- 
ness to  be.  A  boy  getting  on  the  cart  assumes  all  risks,  and  there- 
fore cannot  recover  if  he  falls  under  the  wheels,  and  is  run  over  be- 
cause the  driver  Is  asleep  and  consequently  neglecting  his  duties. 


524  Dbiscoll  v.  Scanlor.  [Mass. 

Tort  for  personal  injuries  claimed  to  have  been  suffered  by 
the  plaintiff  from  the  negligence  of  the  defendant's  servant  In 
the  trial  court,  the  judge  instructed  the  jury  to  return  a  verdict 
for  the  defendant,  and  the  plaintiff  alleged  exceptions. 

E.  0.  Achom,  for  the  plaintiff. 

0.  A.  Galvin  and  J.  F.  Sweeney,  for  the  defendant 

***  HOLMES,  J.  This  is  an  action  for  personal  injuries. 
The  plaintiff  was  a  boy  of  nine.  He  "was  invited  to  drive  upon 
a  dumpcart  drawn  by  two  horses  belonging  to  the  defendant, 
and  driven  by  the  defendant's  son,  "who  was  employed  by  him  as 
a  teamster.  The  plaintiff  got  upon  the  cart,  and  soon  was  asked 
by  the  driver  to  take  the  reins,  which  he  did.  The  driver  went 
to  sleep,  one  of  the  reins  was  dropped  by  the  plaintiff,  and  in 
trj'ing  to  catch  it  he  fell  off  and  was  hurt  The  case  is  here  on 
exceptions  to  a  ruling  that  the  plaintiff  could  not  recover. 

We  are  of  opinion  that  the  ruling  was  right  It  -was  not 
within  the  scope  of  the  employment  of  the  driver  of  the  dump- 
cart  to  invite  persons  to  drive  upon  it  for  their  pleasure:  Bow- 
ler T.  O'CJonnell,  162  Mass.  319;  44  Am.  St  Rep.  359;  Powers  t. 
Boston  etc.  R.  R.  Co.,  153  Mass.  188,  190.  He  had  equally  little 
authority  to  invite  them  to  take  his  place  in  performing  what 
was  a  personal  trust:  See  Gwilliam  v.  Twist  (1895),  2  Q.  B.  84, 
86. 

It  was  argued  that  we  might  look  only  to  the  later  moment 
■when  the  plaintiff  was  under  the  wheels,  that  it  did  not  matter 
how  he  got  there,  and  that  the  defendant  was  liable  for  running 
over  the  plaintiff,  if  he  would  have  been  in  case  his  cart  had  *^** 
run  over  a  third  person  when  his  driver  was  asleep.  But  it  docs 
make  all  the  difference  in  the  world  how  the  plaintiff  got  under 
the  wheels.  The  defendant  was  not  bound  to  expect  or  look  out 
for  people  falling  from  his  cart,  where  they  had  no  business  to 
be,  and  persons  who  got  into  it  took  the  risk  of  what  might  hap- 
pen as  against  him.  The  driver's  slumber  was  so  intimately  con- 
nected with  the  unauthorized  act  that  it  is  impossible  to  sejvirate 
the  two.  The  driver  would  not  have  been  asleep,  and  the  plain- 
tiff would  not  have  fallen,  but  for  the  driver's  unauthorized  act, 
and  if  the  plaintiff  had  not  been  driving.  The  plaintiff  does 
not  stand  in  the  same  position  as  if  he  had  been  run  over  when 
crossing  the  road.  The  case;  is  not  affected  by  the  fact  that  the 
plaintiff  is  a  child:  Bowler  f.  O'Connell,  162  Mass.  319;  44  Am. 
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St.  Eep.  359;  see  Daniels  v.  New  York  etc.  E.  E.  Co.,  154  Mass. 
349;  26  Am.  St.  Eep.  253. 
Exceptions  oYerniled. 

MASTER  AND  SERVANT.— A  MASTER  IS  NOT  ANSWERABLE 
for  the  negligent  act  of  his  servant  or  agent,  if  the  latter,  in  per- 
forming the  act  from  which  the  injury  resulted,  was  not  acting  ia 
the  course  of  his  employment:  Wallier  v.  Hannibal  etc.  R.  R.  Co., 
121  Mo.  575;  42  Am.  St.  Rep.  547;  Bowler  v.  O'Connell,  162  Mass.  319; 
44  Am.  St.  Rep.  359,  and  note.  So  where  a  servant  is  employed  to 
manage  a  dumpcar  hauling  stone  and  other  material  out  of  a  tun- 
nel, he  has  no  authority  to  assent  to  a  third  person  riding  in  sucli 
car,  and  his  permitting  such  person  to  so  ride  is  not  equivalent  to  au 
invitation  by  his  master,  and  cannot  malie  him  answerable  for  acts 
or  omissions  In  the  management  of  the  car  from  which  the  person 
fio  riding  is  killed  or  suffers  substantial  injuries:  Morris  v.  Brown, 
111  N.  Y.  318;  7  Am.  St.  Rep.  751.  Where  a  minor  child  Is  dro'Waed 
through  having  been  Invited  aboard  a  tugboat  by  the  servants  of  the 
owner,  which  act  is  outside  of  their  authority  and  against  orders,  no 
rocKTvery  can  be  had,  if  the  right  of  action  is  made  to  depend  upon 
too  Irvitatlon  of  the  owner:  Cook  v.  Houston  etc.  Nav.  Co.,  76  Tex. 
8r>3:  18  Am.  St  Rep.  52. 


GuiNZBURG  V,  H.  W.  Downs   Company. 

[165  Massachusett?,  467,] 

PLEDGEE,  SALE  BY.— A  PLEDGEE,  on  default  In  the  pay- 
ment of  his  debt,  may  sell  the  pledged  property  at  public  auction, 
giving  to  the  pledgor  notice  of  the  time  and  place  of  sale,  but  he 
must  exercise  reasonable  skill  and  diligence  In  order  to  get  the  value 
of  the  property;  and  this  Includes  the  fixing  of  a  reasonable  time 
and  place  of  sale. 

PLEDGEE,  FAILURE  OF  TO  OBJECT  TO  TIME  OR  PLACE 
OF  SALE.— A  pledgor  of  stock  having  notice  of  the  time  and  place 
of  sale  fixed  by  his  pledgee,  and  making  no  objection  thereto,  'and 
taking  no  notice  thereof,  by  his  silence  waives  any  objection  existing 
aa  to  such  place. 

PLEDGEE'S  SALE  IN  PRESENCE  OF  BUT  ONE  BIDDER.— 
The  fact  that  a  pledgee's  sale  of  stock  wa.s  attended  by  but  one  bid- 
der only  does  not  render  it  invalid. 

Suit  in  equity  to  establish  plaintiff's  ownershi-p  of  stock  in  the 
corporation  defendant.  Such  corporation  was  organized  under 
■Jhe  laws  of  Massachusetts,  with  a  capital  stock  of  sixteen  thou- 
sand dollars.  In  April,  1892,  it  gave  the  I.  B.  Kleinert  Eubber 
Company,  a  corporation  established  under  the  laws  of  New  York, 
a  promissory  note  agreeing  to  pay  five  thousand  dollajs  on  de- 
mand, and,  at  the  execution  of  euch  note,  it  delivered  as  collat- 
eral Becurity  therefor  two  certificates  of  its  stock  for  twenty-seven 
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•hares  each.  The  notes  remaining  unpaid,  the  Kleanert  Eubber 
Company,  in  1894,  sent  by  mail  to  the  defendant  corporation  a 
notice  specifying  the  amount  of  the  indebtedness  with  accrued 
interest  and  the  holding  of  the  stock  as  security  for  the  payment 
of  such  indebtedness,  and  declaring  that,  unless  the  indebtedness 
was  paid,  the  securities  would  be  sold  at  public  auction  at  the 
Real  Estate  Exchange  salesrooms.  No.  59-65  Liberty  street,  in 
the  city  of  New  York,  by  Kichard  V.  Harnett  &  Co.,  as  auction- 
eers, on  July  24,  1894,  at  half  past  twelve  o'clock  in  the  after- 
noon. The  defendant  corporation  recedved  this  notice  on  July 
20,  1894,  and  made  no  objection  thereto,  nor  to  the  time  or  place 
of  sale.  The  stock  was  sold,  piirsuant  to  the  notice,  to  James  A. 
Hudson,  attorney  of  the  Kleinert  Company,  who  purchased  for 
the  plaintifif,  paying  for  the  stock  fifty  dollars,  and  the  auction- 
eer's expenses,  there  being  no  other  bidder  present  There  was 
evidence  tending  to  show  that  no  stock  of  this  character  had  ever 
been  sold  at  auction  in  the  city  of  New  York,  nor  was  there  any 
statute  in  the  state  of  New  York  regulating  the  sales  of  pledges 
or  of  personal  property  held  as  collateral  security,  such  sales  there 
being  regulated  by  the  rules  of  the  common  law.  The  plaintilT, 
after  the  sale  of  the  stock  to  him,  demanded  that  it  be  transferred 
to  his  name  upon  the  books  of  the  corporation,  and  that  new  cer- 
tificates be  issued  to  him  therefor.  This  demand  was  refused, 
and  the  plaintiff's  title  to  the  stock  denied. 

F.  M.  Davis,  for  the  defendant. 

C.  E.  Darling,  for  the  plaintiff. 

■**•  ALLEN,  J.  A  pledgee,  on  default  in  the  payment  of  his 
debt,  may  sell  the  pledged  property  at  public  auction,  giving  to 
the  '*^<*  pledgor  notice  of  the  time  and  place  of  sale:  Washburn 
T.  Pond,  2  Allen,  474;  Union  Cattle  Co.  v.  International  Trust 
Co.,  149  Mass.  492,  501.  Bnt,  in  making  such  sale,  he  is  bound 
to  exercise  reasonable  skill  and  diligence  in  order  to  get  the  value 
of  the  property:  Newsome  v.  Davis,  133  Mass.  343;  Chirk  v. 
Simmons,  150  Mass.  357.  This  includes  the  fixing  of  a  reason- 
able time  and  place  of  sale:  Markham  v.  Jaudon,  41  N.  Y.  235, 
243.  The  facts  reported  in  the  present  case  are  somewhat  mea- 
ger; for  instance,  we  do  not  know  what  public  notice  was  given 
of  the  sale,  nor  whether  the  price  obtained  was  much,  if  any, 
below  the  value  of  the  shares.  We  are  much  inclined  to  think 
the  place  of  sale  was  an  nn reasonable  one.  The  pledged  prop- 
erty conrifltod  of  over  one- third  of  the  whole  number  of  shares 
in  a  small  Massachusetts  corporation,  whose  whole  capital  stock 
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■was  only  sixteen  thousand  dollars.  None  of  the  stock  liad  ever 
been  sold  at  auction  in  New  York,  and  it  was  not  listed.  It 
did  not  appear  that  it  was  known  in  New  York.  The  note  for 
'Which  the  stock  -was  pledged  was  made  and  delirered  in  Massa- 
chusetts, and  was  payable  here,  and  the  pledge  was  made  here. 
.The  pledgee  was  a  New  York  corporation.  Under  these  cir- 
cumstances, it  would  have  been  better  to  make  the  sale  in  Mass- 
achusetts. 

But  it  appears  that  the  Downs  Company,  which  was  the 
pledgor,  and  its  officers,  whose  names  were  also  on  the  note,  all 
received  notice  of  the  proposed  sale  on  July  20,  1894,  and  the 
Bale  was  fixed  for  July  24th;  and  the  pledgor  and  its  officers,  after 
the  receipt  of  the  notice,  did  not  commnnicate  with  the  pledgee, 
or  take  any  action  in  regard  to  the  said  notice  or  the  proposed 
sale.  Since  all  the  parties  whose  names  were  on  the  note  had 
notice  for  this  length  of  time,  and  omitted  to  make  any  protest 
or  objection  to  the  place  or  time  of  sale,  and  took  no  action  what- 
ever in  regard  to  the  notice  or  proposed  sale,  we  think  this  omis- 
sion and  silence  amounted  to  a  waiver  of  objection  on  this  score, 
and  that  they  cannot  now  be  heard  to  complain  that  the  place 
was  unreasonable:  See  Metcalf  v.  Williams,  144  Mass.  452,  455. 

The  fact  that  there  was  only  one  bidder  does  not  render  the 
sale  invalid:  Learned  v.  Geer,  139  Mass.  31. 

On  the  facts  reported,  the  sale  was  valid,  and  the  plaintiff  is 
entitled  to  a  decree  in  his  favor. 

Decree  for  the  plaintiff. 

PLEDGE— SALE  OF  BY  PLEDGEE.— A  pledgee,  upon  the  failure 
of  the  pledgor  to  redeem,  may  either  sell  the  articles  pledged  under  a 
Judicial  decree,  or  at  auction,  upon  giving  reasonabl'O  notice  to  the 
pledgor  to  redeem,  and  apprising  him  of  the  time  and  place  of  sale: 
Lupketts  V.  Townsend,  3  Tex.  119;  49  Am.  Dec.  723,  and  extended 
note  at  pagie  736;  Steams  v.  Marsh,  4  Denio,  227;  47  Am.  Dec.  248, 
and  note;  extended  note  to  Griggs  v.  Day,  32  Am.  St  Rep.  730. 
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[166  MAaBxcucscm,  SOL] 

INSURANCE,  CONTRACT  OF,  WHAT  IS.— An  agreement  to 
pnrcbase  at  a  fixed  price  all  accounts  which  during  one  year  a  cer- 
tain business  firm  should  have  against  ascertained  Insolvent  debtors, 
or  Judgment  debtors  against  whom  execution  should  be  returned  uu- 
satifrfied,  is  a  contract  of  insurance. 

A  CONTRACT  OF  INSURANCE  IS  an  agreement  by  which 
one  person  for  a  consideration  promises  to  pay  money  or  its  e<iuiTa- 
lent,  or  to  do  some  act  of  value  to  the  Insured  upon  the  destruction  or 
Injur}'  of  something  in  which  he  has  an  interest 

THE  ILLEGALITY  OF  A  CONTRACT  NEED  NOT  BE  SET 
UP  as  a  defense,  because  no  court  will  consciously  lend  its  aid  for 
its  enforcement. 

H.  N.  Shepard,  for  the  defendant. 

B.  E.  Perry  and  G.  H.  Perry,  for  the  plaintiffs. 

"*"  BARKER,  J.  The  contract  in  suit,  although  signed  and 
sealed  by  the  officers  of  the  defendant  in  the  state  of  New  Jersey, 
was  sent  by  the  defendant  to  its  agent  in  this  commonwealth, 
and  was  here  deUvered.  It  was  made  on  April  6,  1891,  and  pur- 
ports to  bind  the  defendant,  in  consideration  of  a  sum  paid,  to 
poirchase  at  a  fixed  price  the  accounts  which  during  one  year 
a  certain  business  firm  should  have  against  ascertained  insolvent 
debtors,  or  judgment  debtors  against  whom  execution  should  be 
returned  unsatisfied. 

It  is  a  contract  of  insurance,  within  the  meaning  of  the  Mas- 
sachuserttfl  insurance  act  of  1887,  then  in  force.  By  that  act, 
(Stats.  1887,  c.  214,  sec.  3),  which  adopted  the  definition  given  in 
Commonwealth  v.  Wetherbee,  105  Mass.  149,  160,  "A  contract  of 
insurance  is  an  agreement  by  which  one  party  for  a  considera- 
tion promisee  to  pay  money  or  its  equivalent,  or  to  do  some  act 
of  value  to  the  assured,  upon  the  destruction  or  injury  of  somo- 
thing  in  which  the  other  party  has  an  interest."  By  the  same 
section,  it  was  made  "unlawful  for  any  company  to  make  any 
contract  of  insurance  upon  or  concerning  any  property  or  in- 
terests or  lives  in  this  commonwealth,  or  with  any  resident 
thereof,"  unless  and  except  aa  authorized  under  the  provisions 
of  the  act. 

The  defendant  is  a  foreign  corporation  domiciled  in  the  state 
of  New  Jersey.  By  the  act  cited,  no  foreign  insurance  company 
shall  be  admitted  to  transact  here  any  class  of  insurance  until  it 
do€«  certain  acts,  and  obtains  from  the  insurance  commissioner 
a  certificate  that  it  has  complied  with  the  lawi  of  the  common- 
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vealth,  and  is  authorized  to  make  contracts  of  insurance.  Before 
the  enactment  of  the  Statutes  of  1887,  chapter  214,  if  insurance 
was  made  by  a  foreign  company  without  oomplpng  with  the 
requisitions  of  the  statute,  the  contract  was  declared  valid  by 
statute,  while  a  penalty  was  imposed  upon  the  making  of  the 
contract:  Pub.  Stats.,  c.  119,  sec.  200;  Gen.  Stats,  c.  58,  sec.  72. 

No  authority  is  given  by  the  Statutes  of  1887,  chapter  214,  to 
any  insurer,  domestic  ***^  or  foreign,  to  insure  mercantile  credits 
or  accorunts.  So  far  as  the  record  before  us  shows,  the  defend- 
ajit  has  not  been  admitted  to  transact  insurance  in  this  common- 
wealth. The  contract  sued  on  seems  to  be  made  unlawful  by 
the  provisions  of  the  Statutes  of  1887,  chapter  214,  foction  3, 
both  for  the  reason  that  the  defendant  has  not  been  admitted  to 
transact  insurance  here,  and  because  insurance  of  credits  or  ac- 
counts is  not  authorized  by  the  statute. 

The  illegality  of  the  contract  is  not  set  up  in  defense,  nor  waa 
it  noticed  in  the  superior  court,  where  the  plaintiff  had  a  verdict. 
But  no  court  will  consciously  lend  its  aid  for  the  enforcement  of 
an  illegal  contract:  Snell  v.  Dwight,  120  Mass.  9;  Dunham  v. 
Presby,  120  Mass.  285;  Eiley  v.  Jordan,  122  Mass.  231,  233;  Low 
V.  Peers,  Wilm.  364,  378. 

In  the  present  case,  the  question  was  brought  to  the  attention 
of  counsel  by  the  court  at  the  argument,  and  since  the  argu- 
ment counsel  have  been  given  an  opportunity  to  argue  it  upon 
'briefs,  and  have  declined  or  omitted  so  to  do. 

One  of  the  exceptions  is  to  a,  refusal  to  rule  that  the  plain- 
tiffs cannot  recover.  The  ruling  should  have  been  given,  for 
the  reasons  we  have  stated.  In  our  view  of  the  case,  the  ques- 
tions argued  by  the  parties  axe  immaterial  to  the  decision  of  tho 
cause,  and  need  not  be  discussed. 

Exceptions  sustained. 

INSURANCE  IS  A  CONTRACT  OF  INDEMNITY,  In  which  par- 
ties may  stipulate  for  the  manner  and  time  in  which  that  indemnity 
shall  be  made  and  rained;  and,  where  such  is  the  case,  the  law 
will  carry  out  their  contract:  Commonwealth  Ins.  Co.  v.  Sennett,  37 
Pa.  St.  205;  78  Am.  Dec.  418. 

CONTRACTS— ENFORCEMENT  OF,  WHEN  ILLEGAL.— A  court 
will  not,  In  an  action  between  the  parties  to  an  Illegal  contract,  lend 
its  aid,  either  to  annul  it  when  executed  or  to  enforce  it  when  execu- 
tory: Bradfeldt  v.  Cooke,  27  Or.  194;  50  Am.  St  Rep.  701,  and  note 
with  the  cases  collected. 
AM.  St.  E«p.,  Vol.  UL— M 
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[165  MAaBACITDBETTS,  517.] 

TRUST  DEED— MISTAKE.  AVOIDING  FOR.— A  trust  deed 
win  not  be  aet  aside  In  equity  where  It  conTeys  property  In  trust  to 
pay  the  net  Income  to  the  grantor  for  life  and  upon  her  death  with- 
ont  will,  leaving  a  child  or  children,  to  pay  tlie  principal  to  them; 
otherwise,  to  pay  it  over  to  those  entitled  to  take  under  the  laws  of 
the  et.xte,  merely  because  it  contains  no  restraint  on  the  power  of 
anticipation  and  no  power  of  revocation,  though  the  grantor  or  her 
adviser  would  probably  have  desired  such  restraint  had  their  atten- 
tion been  called  to  the  subject,  and  also  would  have  wi.shed  the 
grantor's  life  estate  to  be  more  Inaccessible  to  ierself  and  her  credi- 
tors than  it  Is  In  fact 

TRUST  DEDDS,  ATTACK  UPON  BY  MAKER.— THE  BUR- 
DEN OF  PROOF  Is  not  upon  the  defendant  to  establish  that  the 
plaintiff  who  made  and  seeks  to  cancel  a  deed  of  trust  understood  It 
at  the  time  it  was  executed. 

A  VOLUNTARY  SETTLEMENT  CANNOT  BE  REVOKED 
or  set  aside  except  upon  proof  of  mental  Incapacity,  mistake,  fraud, 
or  undue  influence,  unless  It  contains  a  power  of  revocation. 

MISTAKE  IN  A  DEED  OF  TRUST,  WHAT  IS  NOT.— A  deed 
of  trust  cannot  be  set  aside  for  mistake  if  It  was  read  over  to  the 
grantor  before  execution,  and  no  provision  was  omitted  which  he 
BupiMJsed  to  be  Inserted,  though  he  failed  to  think  of  some  contin- 
gency concerning  which,  had  he  thought,  some  provision  would  have 
been  made  which  is  not  contained  In  sxich  deed. 

A  TRUST  DEED  CANNOT  BE  SET  ASIDE  because  the 
grantor  did  not  understand  Its  legal  effect,  if  he  understood  its  con- 
tents. 

A  TRUST  DEED  WILL  NOT  BE  SET  ASIDE  because  It  con- 
tains no  power  of  revocation. 

TRUST  DP:BI)S  EXEMPTING  PROPERTY  FROM  CREDI- 
TORS.—A  person  cannot  settle  his  property  In  trust  to  pay  the  In- 
come to  himself  for  hie,  with  a  prorisiou  that  It  shall  not  be  alley - 
ated  by  anticipation  so  as  to  prevent  his  creditors  from  reaching  the 
income. 

Suit  in  equity  to  set  aside  a  trust  deed  executed  to  the  defend- 
ant by  the  plaintiff.  The  case  was  h(?ard  by  Holmes,  J.,  vrho  dis- 
missed the  bill,  but  reported  the  case  for  the  consideration  of  the 
full  court. 

B.  B.  Jones  and  J.  J.  Winn,  for  the  plaintiff. 

O.  F.  Richardson  and  L.  H.  Kileski,  for  the  defendant. 

»*^  L.\TIIROP,  J.  This  is  a  bill  in  equity  to  set  aside  a  deed 
to  the  defendant  in  trust,  executod  by  the  plaintiff  in  1893. 
The  plaintiff  was  then  nearly  twenty-two  years  of  age,  and  she 
was  about  to  be  married.  Iler  property  consisted  of  about  one 
hundred  and  fifteen  thousand  dollars,  seventy-five  thousand  dol- 
lars of  which  she  conveyed  to  the  defendant  in  trust  to  pay  the 
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net  income  of  the  same  to  her  during  her  life,  and,  upon  her 
<ieath  without  a  will,  leaving  child  ox  children,  to  pay  the  prin- 
cipal to  them;  and  in  case  she  left  no  child  surviving,  then  the 
*^*  principal  was  to  be  paid  over  to  those  entitled  to  take  the 
same  under  the  laws  of  this  commonwealth.  The  ground  upon 
which  she  seeks  to  set  aside  the  deed  is  undue  influence  on  the 
part  of  Frank  P.  Putnam,  a  stepfather  of  the  plaintiff,  who  had 
also  been  her  guardian  until  she  became  of  age;  and  upon  the 
further  ground  of  a  mistake,  both  on  his  part  and  upon  hers,  as 
to  the  effect  of  the  deed. 

.  The  case  was  heard  by  a  single  justice  of  this  court,  upon  the 
pleadings  and  evidence.  The  question  of  undue  influence  was 
disposed  of  at  the  hearing,  and  is  no  longer  insisted  upon.  It 
has  been  found  as  a  fact  that,  at  the  time  plaintiff  executed  the 
deed,  she  was  "a  very  intelligent  and  capable  woman,  but  "with- 
out other  experience  in  business  matters  and  in  the  management 
of  her  property  than  what  she  had  learned  from  occasional  re- 
ports of  her  guardian,  and  otherwise  by  chance."  She  was 
advised  by  Mr.  Putnam  "to  put  the  property  in  trust,  and  she 
assented  to  it,  and  left  it  to  him  to  have  the  deed  prepared  for 
her  to  sign.  Putnam,  in  so  advising,  acted  wholly  and  only  with 
a  view  to  the  plaintiff's  good,"  and  his  advice  was  wise  and 
proper.  Putnam,  not  being  a  lawyer,  relied  on  a  lawyer  who 
■was  the  confidential  adviser  of  several  members  of  the  family, 
including  Putnam  as  guardian,  and  who  also  acted  in  good  faith 
and  to  his  best  ability.  The  plaintiff  now  has  a  daughter  living. 
The  single  justice  also  found  as  follows:  "I  do  not  find  pre- 
cisely what  the  plaintiff  understood  as  to  the  effect  of  the  deed, 
deeming  it  immaterial  in  view  of  the  facts  reported,  but  I  find 
that  the  plaintiff,  acting  freely,  intelligently,  and  wisely,  was 
willing  to  execute  whatever  her  stepfather  should  recommend, 
and  to  adopt  his  judgment  as  her  own.  I  find,  further,  that 
he  explained,  and  reasonably  supposed,  from  what  took  place 
between  her,  the  lawyer,  and  himself,  that  she  understood  that 
the  instrument  irrevocably  put  the  property  out  of  her  hands, 
and  limited  her  to  the  receipt  of  income  from  a  trustee.  Put- 
nam understood  the  operation  of  the  deed  as  far  as  it  went.  His 
attention  was  not  called  by  the  lawyer  to  the  absence  of  a  re- 
•etraint  on  anticipation,  and  of  a  power  of  revocation,  nor  did 
he  notice  such  absence.  The  lawyer  simply  did  not  think  of 
them,  as  they  are  not  very  usual  in  our  every-day  '•'*®  convey- 
ancing. If  Putnam's  attention  had  been  called  to  the  matter, 
I  have  no  doubt  he  would  have  wanted  a  restraint  on  anticipa- 
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tion,  if  valid,  but  I  doubt  as  to  the  power  of  revocation,  and  ha 
would  rather  have  had  the  deed  as  it  is  than  no  trust.  Prob- 
ably, he  assumed  that  the  plaintill's  life  estate  was  more  inac- 
cessible to  herself  and  to  her  creditors  than  it  is  in  fact.  But 
I  do  not  find  that  he  had  any  very  definite  thought  on  tlie  mat- 
ter. He  did  understand,  I  think  rightly,  that  the  corpus  of  the 
fund,  the  capital,  could  not  be  taken  by  her  creditors,  to  the 
destruction  of  the  remainder  limited  by  the  deed." 

The  single  justice  was  of  opinion  that,  under  the  law  of  thi» 
state,  the  foregoing  facts  did  not  constitute  a  ground  for  setting 
aside  a  voluntary  settlement,  and  ordered  the  bill  to  be  dismissed; 
and,  at  the  plaintiff's  request,  reported  the  case  to  the  full  court, 
such  decree  to  be  made  as  equity  might  require. 

We  are  of  opinion  that  the  ruling  was  correct,  and  in  accord- 
ance with  our  decisions.  "We  do  not  assent  to  the  argument  for 
the  plaintiff  that  the  burden  of  proof  is  upon  the  defendant  to 
show  that  the  plaintiff  understood  the  deed.  While  the  point 
has  not  been  directly  adjudicated  in  this  commonwealth,  our 
cases  proceed  upon  the  theory  that  the  burden  is  upon  the  plain- 
tiff to  prove  the  allegations  of  the  bill.  Thus,  in  Falk  v.  Turner, 
101  Mass.  494,  49G,  it  is  said  by  Chief  Justice  Chapman:  "After 
careful  consideration  of  the  pleadings,  and  all  the  evidence  re- 
ported by  the  master,  and  the  character  of  the  deed  of  trust,  the 
court  are  of  opinion  that  the  allegations  are  not  proved."  So 
in  Viney  v.  Abbott,  109  Mass.  300,  302,  it  is  said  by  Mr.  Justice 
Gray,  speaking  of  a  settlement  in  trust:  "There  is  no  evidence 
of  its  having  been  executed  under  any  mistake." 

The  general  rule  in  this  commonwealth  is,  that  a  voluntary 
settlement,  when  completely  executed  with  no  power  of  revoca- 
tion reserved,  cannot  be  revoked  or  set  aside,  except  upon  proof 
of  mental  incapacity,  mistake,  fraud,  or  undue  influence:  Ilil- 
dreth  v.  Eliot,  8  Pick.  293;  Falk  v.  Turner,  101  Mass.  494; 
Viney  v.  Abbott,  109  Mass.  300;  Sewall  v.  Roberts,  115  "SIslss. 
262;  Keycs  v.  Carleton,  141  Mass.  45;  55  Am.  Pop.  440;  Thurs- 
ton, petitioner,  154  Mass.  596,  597;  26  Am.  St.  Rep.  278. 

In  Keyes  v.  Carleton,  141  Mass.  45,  55  Am.  Pop.  44G,  the 
plaintiff  alleged  that  she  did  not  ""®  understand  the  full  effect 
of  the  deed;  that  she  supposed  that  in  case  of  her  husband's 
death  before  her  own  the  estate  would  be  reconveyed  to  her  dis- 
charged of  trusts;  and  that  she  executed  the  deed  under  an  entire 
mistake  and  misapprehension  of  its  force  and  effect,  as  hearing 
■upon  her  rights  in  case  her  hnsbnnd  died  boforo  her.  It  was 
found  by  the  justice  who  heard  the  case  that  the  deed  waa  care- 
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fully  read  over  to  her;  that  there  was  no  mistake,  in  the  sense 
that  she  thought  the  deed  contained  any  other  or  different  pro- 
Tision  than  in  fact  it  contained,  and  no  accident  in  the  sense 
that  anything  w^s  omitted  Avhich  was  intended  to  he  put  in;  and 
«lso  that  the  contingency  of  her  surviving  her  husband  was  not 
in  her  mind  or  in  that  of  her  advisers,  and,  if  it  had  been,  there 
was  no  means  of  determining  what  the  provision,  if  any,  would 
have  been.  It  was  said  by  Chief  Justice  Morton:  "From  these 
findings,  it  is  clear  that  there  was  no  mistake,  in  the  sense  that 
-she  isTongly  apprehended  the  contents  of  the  deed.  The  most 
that  can  be  said  is,  that  she  did  not,  at  the  time  she  executed 
the  deed,  anticipate  or  have  in  her  mind  what  would  be  its  legal 
effect  in  the  contingency  of  her  husband's  dying  before  her.  She 
did  not,  at  the  time,  think  of  this  contingency,  but  this  is  not  a 
mistake  which  will  justify  setting  aside  a  settlement,  especially 
when  it  is  not  shown  that,  if  this  contingency  had  been  in  her 
mind,  she  would  have  made  a  deed  in  any  respect  different." 

In  the  case  at  bar,  it  is  expressly  found  that  the  plaintiff  acted 
freely,  intelligently,  and  wisely,  and  that  the  deed  was  explained 
to  her.  Whether  she  understood  precisely  what  was  the  legal 
•effect  of  the  deed  is  unimportant,  if  she  understood  its  contents. 
No  settlement  of  a  married  woman  could  stand,  however  bene- 
ficial to  the  settler  it  might  be,  if  she  could  have  it  set  aside  on 
her  testimony  that  she  did  not  understand  its  legal  effect.  If  it 
is  shown  that  the  instrument  was  explained  to  her,  and  that  she 
understood  its  contents,  which  is  fairly  to  be  inferred  from  the 
report  in  this  case,  there  is  no  mistake  in  a  legal  sense  because 
its  legal  effect  was  not  fully  understood  by  her. 

It  is  contended  for  the  plaintiff  that  there  was  a  mistake  in 
not  inserting  a  power  of  revocation;  but  at  the  time  the  deed 
was  executed  she  was  about  to  marry  and  leave  her  mother  and 
-stepfather.  His  conduct  is  found  to  have  been  "only  with  a 
^'^^  view  to  the  plaintiff's  good,"  and  that,  in  advising  her  to  put 
€eventy-five  thousand  dollars  of  her  property  in  trust,  'Tiis  ad- 
vice was  wise  and  proper."  The  purpose  of  a  trust  deed  made 
in  contemplation  of  marriage  is,  as  is  said  by  Chief  Justice  Chap- 
anan  in  Talk  v.  Turner,  101  Mass.  494,  to  disable  the  wife  "from 
"disposing  of  the  property  while  xinder  the  influence  of  her  hus- 
band, land  thus  relieve  her  from  exposure  to  such  influence."  If 
4juch  a  power  had  been  inserted,  it  would  have  defeated  the  ob- 
ject of  the  settlement:  Thurston,  petitioner,  154  Mass.  596;  26 
Am.  St.  Rep.  278. 

It  is  further  contended  that  the  deed  did  not  give  the  plaintifT 
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guiEcient  protection,  because  it  contained  no  restraint  against 
anticipation  of  the  income;  but  it  is  well  settled  in  this  com- 
monwealth that  "a  person  cannot  settle  his  property  in  trust  to 
pay  the  income  to  himself  for  life,  with  a  provision  that  it  shall 
not  be  alienated  by  anticipation,  so  as  to  prevent  his  creditors 
from  reaching  the  income":  Pacific  Nat.  Bank  v.  Windram,  13J 
Mass.  175;  Jackson  v.  Von  Zedlitz,  136  Mass.  342. 

We  are  aware  that  the  courts  in  England,  in  recent  times, 
have  decided  some  of  the  questions  above  considered  in  a  differ- 
ent manner  from  this  court  In  England,  it  apipears  from  tli& 
decisions  that  a  power  of  revocation  is  generally  inserted  in 
trust  deeds,  and  its  absence  is  the  principal  ground  for  setting 
aside  such  a  deed;  but  in  this  commonwealth  such  a  power  is 
rarely  to  be  found,  and,  as  shown  above,  its  presence  would  gen- 
erally defeat  the  object  for  which  the  deed  is  made. 

On  the  whole  case  as  it  is  presented  to  us,  we  are  of  opinion 
that  the  order  of  the  single  justice  dismissing  the  bill  should  be 
affirmed. 

SETTLEMENTS— VOLUNTARY— AVOIDANCE.— A  voluntary  8«t- 
tli-ment  completely  executed,  with  no  power  of  revocation  roserved, 
cannot  be  sot  aside,  except  upon  proof  of  mental  Incapacity,  mistake, 
fraud,  undue  Influence,  or  the  accomplishment  of  the  purposes  of  the 
trust  or  the  consent  of  all  parties:  Petition  of  Thurston,  154  Mass. 
096:  26  .\m.  St.  Rxi^.  278,  and  note.  Voluntary  settlements  are  bind- 
ing on  the  grantor  If  properly  made,  unless  there  Is  clear  and  decis- 
ive proof  that  he  never  p.nrted  with,  or  intended  to  part  with,  the 
possession  of  the  deed,  and  even  If  he  retained  it,  the  weight  of 
authority  Is  In  favor  of  Its  validity,  unless  there  are  other  clrcum- 
rtances  to  show  that  It  was  not  Intended  to  be  absolute;  Shulta  v. 
Fbnlt?.,  IJSO  111.  654:  50  Am.  St.  Rep.  188.  See  further  the  extended 
uote  to  Brlstor  v.  Tasker,  20  Am.  SL  Rep.  858. 


BaowN  V.  Fr.'^nklin  Mutoal  Fire  I.vsurance  Co. 

[16)  MAnAcircsKTTS,  565.] 

INarRANCE.  USAOE  AS  TO  POWER  OF  AGENTS— A  pen- 
eral  nsn^fe  or  custom  to  the  effect  that  persons  authorized  to  solicit 
tosuranre  can  bind  their  principal  until  notice  of  the  refusal  of  the 
rink  In  n'celved  by  the  apent  and  communicated  to  the  person  deslr- 
iDfT  Inaurance.  is  valid,  and  Is  biiulln);  botli  upon  stock  and  aiutu:ii 
Inaurance  corporations  lusMring  against  loss  by  fire. 

IN8URANCE.-AN  ORAL  CONTRACT  of  Insurance  Is  valid. 

INSURANCE.  ORAL  CONTIL^VCTS  OF.-The  power  of  an  In- 
iranince  corporation  to  make  an  oral  contract  of  Insurance  la  not  Im- 
paired by  a  prorlsloi  In  its  by-lawg  that  Its  "directors  may  authorize 
the  president  and  se<Tftnry  to  make  Insurance,  and  will  Ib8U«  pollcilcs 
ftt  tucb  rates  of  Insurance  and  under  sacb  limitations  and  restrlc- 
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tlons  as  they  shall  prescribe."  These  are  enabling,  not  restralniing, 
words. 

INSURANCE.— PRIVATE  INSTRUCTIONS  TO  AN  AGENT 
LIMITING  HIS  AUTHORITY  cannot  bind  persons  having  no  knowl- 
edge thereof. 

PRINCIPAL  AND  AGENT.— THE  AUTHORITY  OF  AN 
AGENT  MUST  BE  DETERMINED  BY  the  nature  of  his  business 
and  the  apparent  scope  of  his  employment  therein.  It  cannot  be 
narrowed  by  private  and  undisclosed  instructions,  unless  there  is 
something  in  the  nature  of  the  business  or  the  circumstances  of  the 
case  to  indicate  that  the  agent  Is  acting  under  special  instructions 
or  limited  powers. 

Ac-tion  of  contract  upon  an  alleged  oral  agreement  to  insure 
the  plaintiff's  property  against  loss  by  fire.  The  plaintiff  had  for 
several  years  effected  insurance  with  the  defendant  corporation  at 
the  solicitation  of  Thomas  F.  Porter,  its  general  lagent  in  the 
town  of  Lynn.  When  insurance  was  about  to  expire  upon  the 
property,  the  agent,  receiving  no  notice  not  to  do  so,  was  in  the 
habit  of  renewing  it.  On  November  28,  1891,  the  agent  called 
upon  plaintiff,  and  asked  him  if  he  desired  the  policy  renewed, 
and,  receiving  an  affirmative  reply,  the  agent  agreed  to  renew  it, 
and  thereupon  sent  notice  to  the  defendant  on  the  afternoon  of 
the  same  day  of  having  obtained  a  renewal,  and  on  the  day  fol- 
lowing notified  the  defendant  of  the  destruction  of  the  property. 
The  defendant,  on  its  part,  offered  testimony  tending  to  prove 
that  Porter's  only  authority  was  to  solicit  insurance,  and  that  the 
application  for  a  renewal  forwarded  byhimwas  not  received  by  the 
defendant  until  after  the  propertyhad  been  destroyed.  The  plain- 
tiff offered, and  the  court  received  as  against  the  objection  of  the 
defendant, evidence  of  a  general  custom  and  usage  in  business  that 
persons  authorized  by  mutual  fire  insurance  companies  in  Massa- 
chusetts to  solicit  insurance  could  bind  the  corporation  until  no- 
tice of  the  refusal  of  the  risk  was  received  by  the  agent  and  com- 
municated to  the  person  desiring  insurance  or  reinsurance.  The 
jury  having  returned  a  verdict  in  favor  of  the  plaintiff,  the  de- 
fendant alleged  exceptions. 

G.  D.  Williams,  for  the  defendant. 

H.  G.  Allen  and  N.  M.  Nye,  for  the  plaintiff. 

^^"^  LATHEOP,  J.  The  only  exception  taken  in  this  case  by 
the  defendant  is  to  the  admission  of  evidence  of  a  general  custom 
and  usage  to  the  effect  that  persons  authorized  by  mutual  fire  in- 
gurance  companies  in  Massachusetts  to  solicit  insurance  can  bind 
the  company  until  notice  of  the  refusal  of  the  risk  by  the  com- 
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pany  is  received  by  the  agent  and  communicated  to  the  person 
desiring  the  insurance. 

***  If  this  were  a  stock  company,  there  could  he  no  doubt  of 
the  admissibility  of  such  evidence:  Baxter  v.  Massasoit  Ins.  CJo., 
13  Allen,  320;  Putnam  y.  Home  Ins.  Co.,  123  Mass.  324;  25 
Am.  Rep.  93;  Baker  v.  Commercial  Union  Assur.  Co.,  162  Mass. 
358.  And  vre  see  no  reason  why  the  same  rule  should  not  apply 
to  a  mutual  insurance  compwiny,  unless  there  is  something  in  the 
statutes  or  in  the  by-laws  of  the  company  which  necessitates  a 
different  conclusion.  A  stock  company  may  undoubtedly  make 
an  oral  contract  of  insurance:  Sanborn  v.  Fireman's  Ins.  Co., 
16  Gray,  448,  454;  77  Am.  Dec.  419;  Emery  v.  Boston  Marine 
Ins,  Co.,  138  Mass.  398,  409;  Commercial  Ins.  Co.  v.  Union  Ins. 
Co.,  19  How.  318.  We  find  nothing  in  the  Statutes  of  1887, 
chapt<?r  214,  sections  44  and  45,  to  which  we  are  referred  by  the 
defendant,  which  indicates  that  such  an  insurance  cannot  be  ef- 
fected, nor  do  we  find  anything  in  the  by-law  of  the  company 
•which  is  stated  in  the  exceptions  that  shows  such  a  mode  of  in- 
surance to  be  invalid.  The  by-law  is:  "The  directors  may  au- 
thorize the  president  and  secretary  to  make  insurance,  and  ^"ill 
issue  policies  at  such  ratos  of  insurance  and  under  such  limita- 
tions and  restrictions  as  they  shall  prescribe."  These  are  merely 
enabling  words,  and  do  not  restrain  the  power  which  such  a  com- 
pany has  by  law  to  make  contracts:  Sanborn  v.  Fireman's  Ins. 
Co.,  16  Gray,  448,  77  Am.  Dec.  419,  and  Commercial  Ins.  Co.  v. 
Union  Ins.  Co.,  19  IIow.  318. 

The  case  at  bar  differs  essentially  from  Brewer  v.  Chelsea  Ins. 
Co.,  14  Gray,  203,  and  Baxter  v.  Chelsea  Ins.  Co.,  1  Allen,  294, 
19  Am.  Dec.  730,  in  each  of  which  cases  the  by-law  provided  that 
before  the  policy  should  be  delivered  the  assured  should  pay  such 
premium  and  give  such  deposit  note  as  the  president  and  direc- 
tors should  determine.  The  effect  of  this  by-law  was  held  to  be 
that  the  contract  could  not  be  completed,  nor  the  policy  take  ef- 
fect, until  the  premium  was  paid  and  the  note  given. 

There  was  sufficient  evidence  in  this  case  to  warrant  the  jury 
in  finding  tliat  Porter,  if  not  the  general  agent  of  the  company, 
vn»  held  out  by  the  company  as  having  authority  to  make  euoh 
«  contract  as  is  alleged  to  have  been  made  in  this  case,  and  as 
the  evidence  shows  was  made.  If  Porters  authority  was  limited 
by  private  instructions  given  to  him  by  the  oflTicers  of  the  com- 
p.iny,  this  cannot  bind  the  plaintiff  if  he  had  no  knowledge  of  it 
Ilis  authority  "must  be  determined  by  the  nature  of  his  business 
•**  and  the  apparent  scope  of  his  employment  therein.     It  can- 
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not  be  narrowed  by  private  or  undisclosed  instructions,  unless 
there  is  soanething  in  the  nature  of  the  business  or  the  eircum- 
fitances  of  the  case  to  indicate  that  the  agent  is  acting  under 
fipecial  instructions  or  limited  powers";  Markey  t.  Mutual  Ben. 
Ins.  Co.,  103  Mass.  78,  93. 
Exceptions  overruled. 

AGENOY— AUTHOBITT  OF  AGENTS,  HOW  DETERMINED.— 
Whatever  attributes  properly  belong  to  the  character  bestowed  upon 
an  agent  will  be  presumed  to  exist,  and  they  cannot  be  cut  off  by  pri- 
vate instructions  of  which  those  wlio  deal  with  the  agent  are  Igoo- 
rant:  Austrian  v.  Springer,  94  Mich.  343;  34  Am.  St.  Rep.  350,  and 
note. 

AGENCT— CUSTOM.— Where  the  authority  of  an  ackowledged 
agent  to  make  a  contract  giving  a  jobber  an  exclusive  right  to  sell  a 
certain  line  of  cigars  In  a  certain  territory  Is  questioned,  the  evi- 
dence of  another  jobber  of  like  goods  in  the  same  territory  that  a 
custom  or  usage  existed  for  such  traveling  agents  to  make  similar 
contracts  to  the  one  in  suit  is  admissible,  and  should  be  submitted  to 
the  jury  to  aid  it  in  determining  whether  the  agent  had  authority 
to  make  the  contract  in  question:  Kaufman  v.  Farley  Mfg.  Oo.,  78 
Iowa,  679;  10  Am.  St.  Rep.  462,  and  note. 

INSURANCES- VALIDITY  OF  PAROL  CONTRACTS  OP.— A  con- 
tract of  insurance  may  be  oral:  Viele  v.  Germania  Ins.  Co.,  26  Iowa, 
9;  96  Am.  Dec.  83,  and  note;  Ruggles  v.  American  etc.  Ins.  Co.,  114 
N.  Y.  415;  11  Am.  St.  Rep.  674,  and  note;  Ellis  v. Albany  etc.  Ins.  Co.. 
50  N.  Y.  402;  10  Am.  Rep.  495.  A  parol  contract  of  insurance  was 
valid  at  common  law:  Northwestern  Iron  Co.  v.  JEtna  Ins.  Co.,  23 
Wfs.  160;  99  Am.  Dec.  145,  and  note.  A  contract  of  Insurance,  to  be 
valid,  need  not  be  in  writing:  Sanborn  t.  Fireman's  Ins.  Co.,  18  Gray, 
448;  77  Am.  Dec.  419,  and  note. 
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Lake  v.  Minnesota  Masonic  Relief  Association. 

(61   MniKXSOTA,  96.] 

INSURANCE,  MUTUAL  LIFE-DUES  "REMAINING"  IN 
TREASURY— CONSTRUCa^ION.— The  word  "remalniug,"  used  In 
the  articles  of  association  of  a  masonic  relief  society,  which  is 
merely  a  mutual  life  Innurance  company,  proceeding  on  the  asse8i4> 
ment  plan,  and  which  articles  limit  the  sum  provided  for  the  i>ay- 
ment  of  a  death  benefit  to  the  total  sum  of  dues  "remaining"  in  the 
treasury  of  said  society,  must  be  construed  as  meaning  "received" 
or  "realized." 

INSURANCE,  MUTUAL  LIFE— EFFECT  OF  FAILURE  TO 
MAKE  ASSESSMETNT.— If  a  membership  Insurance  company,  pro- 
ceeding on  the  asisessment  plan.  Insures  the  life  of  a  member,  tho 
beneficiary  may  maintain  an  action  at  law  on  the  contract,  though 
the  company  has  refused  or  neglected  to  make  the  proper  assess- 
ment. The  company  cannot  defeat  a  recovery  In  such  an  action  l>y 
showing  that  it  has  not  made  an  assessment.  To  permit  it  to  do 
so  would  be  to  allow  It  to  take  advantage  of  Its  own  wrong. 

EVIDENCE/- PECULIAR  KNOWLEDGE  OF  ONE  PARTY- 
in^RDEN  OF  PROOF.— Whon  a  fact  Is  peculiarly  within  the  knowl- 
edge of  a  party,  he  must  produce  the  necessary  evidence  to  prove  It. 

INSURANCE.  MUTUAL  LIFE— AMOUNT  OF  RECOVERY 
ON  DEATH  BENEFIT-BURDEN  OF  PROOF.— If  the  articles  of 
aK<<o<-iation  of  a  ma«onic  relief  society,  which  Is  merely  a  mutual 
life  Ibsurance  company,  proceeding  on  the  assessment  plan,  prorido 
that  the  funds  to  pay  the  beueflolary  of  a  deceased  member  shall  bo 
raised  by  voluntary  contributions  to  the  same,  by  members  of  the 
assoc^tlon,  of  such  dues  as  the  by-laws  provide,  said  sum 
"In  no  case  to  exceed  the  total  sum  of  such  dues  remain- 
ing In  the  treasury  of  said  society."  and  the  by-laws  ox- 
prensly  provide  that  the  amount  to  be  paid  shall  be  one  dollar  for 
ea<h  member,  not  exceeding  the  limit  of  the  benefit,  and  there  !s 
no  contrn<^  to  pay  out  of  a  Hp<H'lal  fund,  there  is  an  Imi'Ilt-^l.  If  uot 
*o  express,  obligation  upon  the  company,  when  the  death  of  a  mem- 

(&38) 
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ber  Is  proved,  to  make  an  assessment,  to  the  full  extent  authorized 
by  the  by-laws,  to  raise  funds  to  pay  the  benefit.  In  case  an  assess- 
ment has  been  made,  and  the  beneficiary  sues  upon  the  certificate 
of  membership,  the  plaintiff's  recovery  would  be  limited  to  the 
amount  realized;  but  the  burden  of  proving  that  It  was  made,  and 
that  the  amount  realized  therefrom  was  less  than  one  dollar  for 
each  member,  is  on  the  defendant.  Unless  the  defendant  does  show 
that  an  assessment  was  made  as  provided  by  the  by-laws,  the  bene- 
ficiary is  entitled  to  recover  the  sum  of  one  dollar  for  each  mem- 
ber. 

Action  upon  a  certificate  of  memlierskip  issued  by  the  defend- 
ant. The  amendment  to  article  10,  section  6,  of  the  by-laws,  re- 
ferred to  in  the  opinion,  was  as  follows:  "It  being  further  under- 
stood that  if  an  assessment  levied  to  the  full  maximum  of  the 
table  of  rates  as  provided  by  the  byJa^'-s  will  not  produce  a  sum. 
sufficient  to  pay  the  full  limit  named,  then  and  in  thait  case  the 
payment  above  shall  be  made  pro  rata."  The  defendant  appealed 
from  an  order  denying  a  motion  for  a  new  triaL 

William  Pitt  Murray  and  Alva  Hunt,  for  the  appellant. 

C.  D.  and  Thomas  D.  O'Brien,  for  the  respondent. 

*''  MITCHELL,  J.  This  action  was  brought  upon  a  certifi- 
cate of  membership  issued  by  defendant  to  plaintiff's  husband, 
James  H.  Lake,  since  deceased.  The  complaint  alleged  that,  by 
the  terms  of  this  certificate,  the  defendant  promised  to  pay  to 
her,  as  beneficiary,  within  ninety  days  after  proof  of  the  death  of 
James  H.  Lake,  a  sum  equal  to  one  dollar  for  each  member  of  the 
association  at  the  date  of  his  death,  not  exceeding  two  thousand 
dollars,  and  that  the  membership  at  that  date  was  sixteen  hun- 
dred and  twenty-four.  The  defendant,  by  its  answer,  alleged,  in 
substance,  that  it  only  agreed  to  make  an  assessment  on  its  mem- 
bers, in  accordance  with  its  by-laws,  to  pay  the  death  loss,  and 
to  pay  plaintiff  the  amount  reaKzed  therefrom,  not  exceeding 
two  thousand  dollars;  that  it  had  made  such  assessment;  that  the 
amount  realized  therefrom  was  only  six  hundred  and  eighty  dol- 
lars and  ninety  cents,  which  it  offered  to  pay. 

It  appears  that  the  defendant  is  a  corporation  organized  under 
®®  the  laws  of  this  state  in  1873.  Its  purpose,  as  expressed  in 
its  articles  of  association,  is  "to  provide  for  the  payment  to  the 
widow,  children,  or  mother  (or  to  such  person  or  persons  as  may 
have  been  duly  designated  to  receive  the  same)  of  any  member 
of  such  society  as  may  from  time  to  time  decease,  of  such  sum  aa 
the  by-laws  of  such  society  may,  from  time  to  time,  prescribe; 
the  said  sum  to  be  raised  by  voluntary  contribution  to  the  same 
by  the  members  of  said  society  of  such  dues  as  such  by-laws  may 
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from  time  to  time  prescribe,  ....  and  said  sum  so  to  be  paid 
....  in  no  case  to  exceed  the  total  sum  of  euch  dues  reraaia- 
ing  in  the  treasury  of  said  society."  The  only  portions  of  the 
by-laws  -which  are  here  material  are  sections  3  to  6,  inclusive,  of 
article  10.  Section  3  provides  that  at  the  death  of  a  member 
each  surviving  member  shall  be  assessed  (payable  bi-monthly) 
«t  certain  specified  rates,  ranging,  according  to  the  age  of  the 
member  when  he  joined  the  association,  from  seventy  cents  to 
one  dollar  and  fifty  cents  per  each  one  thousand  dollars  of  insur- 
ance carried  by  the  member.  Section  4  provides  that  eighty  per 
cent  oi  all  moneys  received  in  payment  of  assessments  shall  be 
designated  as  "mortuary  funds";  that  all  other  moneys  received 
by  the  association  shall  be  credited  to  the  "contingent  fund,"  and 
may  be  used:  1.  To  defray  expenses;  2.  To  pay  benefits  before 
assessments  therefor  are  actually  collected,  provided  that  any 
money  so  paid  out  shall  be  replaced  by  the  assessments  made  for 
suoh  benefits;  3.  To  pay  benefits  without  an  assessment  when- 
ever the  directors  are  of  the  opinion  that  it  can  be  done  consist- 
ently with  the  interests  of  the  association;  4.  To  be  invested  in 
securities,  if  deemed  expedient  by  the  directors.  Section  5  pro- 
vides for  the  creation  of  a  "reserve  fund,"  not  exceeding  twenty- 
five  thousand  dollars,  by  appropriating  to  that  purpose  tlie  excess 
of  the  contingent  fund  over  two  thousand  dollars.  This  reserve 
fund  may  be  deposited  or  invested, the  interest  to  be  placed  to  the 
credit  of  the  contingent  fund,  but  the  principal  never  to  be  drawn 
upon,  except  in  payment  of  extraordinary  death  losses,  when 
deemed  by  the  directors  for  the  best  interest  of  the  association  to 
do  80.  Section  6,  "wliich  is  the  only  part  of  the  by-laws  providing 
for  the  amount  to  be  paid  the  beneficiary  on  the  death  of  a  mem- 
ber, expressly  provides  that  the  amount  to  be  paid  shall  be  "one 
dollar  for  each  member,"  not  exceeding  the  limit  of  tlie  benefit, 
which  in  the  present  case  was  t-wo  thousand  dollars.  Upon  the 
back  ®®  of  Lake's  certificate  was  indorsed  the  following  extract 
from  the  by-laws:  "At  the  death  of  a  member,  his  widow  or  des- 
ignated heirs  shall  receive  a  sum  equal  to  one  dollar  for  cnrh 
member;  said  sum,  however,  not  to  exceed  two  thousand  dollars, 
which  amount  shall  be  paid  within  sixty  days  from  the  time  at 
■which  satisfactory  evidence  of  death  shall  have  been  received." 
It  was  admitted  that  the  number  of  members  of  the  association 
at  the  date  of  Lake's  death  was  sixteen  hundred  and  twenty-four. 
The  defendant  introduced  evidence  from  which  it  appeared  that 
after  notice  of  Lake's  death  it  made  a  bi-monthly  assessment  for 
this  and  nine  other  death  losses;  that,  fifteen  hundred  and  fifty- 
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three  memfbers  paid  the  assessment;  that  the  total  amount  real- 
ized therefrom  was  seven  thousand  nine  hundred  and  forty-three 
dollars  and  eighty  cents,  of  -which  only  seven  hundred  and  fifty- 
six  doUairs  and  fifty-five  cents,  including  the  twenty  per  cent  (re- 
duced to  ten  per  cent  by  the  directors)  applicable  to  the  contin- 
gent fund,  was  on  account  of  the  death  of  Lake.  It  is  also  fairly 
inferable  from  the  evidence  that  the  defendant  has  no  reserve 
fund;  and  it  does  not  appear  that  it  has  any  contingent  fund,  un- 
less it  be  the  twenty  (or  ten)  per  cent  of  the  amount  realized 
from  the  assessments  on  account  of  these  ten  deaths.  On  this 
evidence  the  court  ordered  judgment  against  the  defendant  for 
sixteen  hundred  and  twenty-four  dollars. 

It  is  clear  to  us  that,  whatever  more  its  name  may  imply,  the 
defendant  is  merely  a  mutual  life  insurance  company  proceeding 
on  the  assessment  plan,  and  hence  its  contracts  are  to  be  con- 
strued according  to  the  same  rules  as  those  of  any  other  mutual 
life  insurance  company.  Conceding,  as  we  must,  that  the  articles 
of  association  are  the  supreme  law  of  every  contract  between  the 
association  and  its  members,  and  that  their  provisions,  as  well 
as  those  of  the  by-laws,  not  inconsistent  with  the  articles,  enter 
into  and  form  a  part  of  every  such  contract,  and  giving  them 
their  full  effect,  we  are  clearly  of  the  opinion  that  the  contract 
of  the  defendant  was  not  merely  to  make  an  assessment  on  its 
members  for  plaintiff's  benefit,  nor  to  pay  out  of  a  special  fund, 
but  to  pay  her  the  sum  stipulated,  not  exceeding  the  amount  re- 
alized from  an  assessment  for  the  death  loss  made  pursuant  to  the 
by-laws.  The  word  "remaining,"  used  in  the  articles  of  associa- 
tion, must  be  construed  as  meaning  "received"  or  "realized." 
There  was  an  implied,  if  not  €ji  express,  obligation  upon  the  de- 
fendant, upon  proof  of  the  death  of  Lake,  to  make  an  assess- 
ment, to  the  full  extent  authorized  *®^  by  the  by-laws,  to  raise 
funds  to  pay  the  benefit.  If  it  had  appeared  that  defendant  had 
done  this,  then  plaintiff's  recovery  would  have  been  limited  to 
the  amount  realized  from  such  assessment.  But  the  burden  of 
proving  this  was  on  the  defendant. 

All  the  authorities,  so  far  as  we  are  aware,  are  agreed  that,  in 
the  case  of  a  contract  like  this,  if  the  company  refuses  or  neglects 
to  make  the  proper  assessment,  the  beneficiary  may  maintain  an 
action  at  law  on  the  contract,  and  that  the  company  cannot  de- 
feat a  recovery  by  showing  that  it  has  not  made  an  assessment. 
To  permit  it  to  do  so  would  be  to  allow  it  to  take  advantage  of 
its  own  wrong.  There  is,  however,  some  difference  of  opinion 
as  to  the  proper  form  of  pleading  in  such  cases.    Some  cases  hold 
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that  an  action  in  the  nature  of  assumpsit  will  lie,  declaring  on 
the  contract  as  one  to  pay  the  limit  of  the  insurance,  leaving  it  to 
the  company  to  plead,  as  well  as  prove,  any  facts  which  would  reduxie 
the  recover}'  below  that  amount,  while  others  hold  that  the  action 
should  be  in  the  nature  of  one  for  damages  for  breach  of  the  con- 
tract, in  faiUng  to  make  an  assessment:  See  Elkhart  etc.  Assn.  r. 
Houghton,  103  Ind.  286;  53  Am.  Rep.  514;  Lueders  v.  Hartford 
etc.  Ins.  Co.,  4  McCrary,  149;  12  Fed.  Rep.  465;  Freeman  v.  Na- 
tional Ben.  Soc,  42  Hun,  252.  Also,  Curtis  v.  Mutual  Ben.  etc. 
Co.,  48  Conn.  98;  Eamsha\^  v.  Sun  Mut.  Aid  Soc,  68  Md.  465; 
€  Am.  St  Bep.  460.  In  view  of  the  issues  tendered  by  the  an- 
swer, and  the  way  in  which  the  action  was  tried,  any  question  of 
pleading  was  waived  in  this  case,  and  hence  it  is  unnecessary  to 
consider  which  is  the  proper  form;  for  even  under  the  latter  the 
proper  rule  of  evidence,  and  the  one  sustained  by  the  great  weight 
of  authority,  is  that  the  limit  of  the  insurance  is  prima  facie  the 
measure  of  the  plaintiff's  damages,  and  the  burden  is  on  the  de- 
fendant to  prove  any  facta  that  would  reduce  them  below  that 
amount.  The  fact  that  all  these  mattera  are  peculiarly  within 
the  knowledge  of  the  company,  and  presumably  are  not  within 
the  knowledge  of  the  beneficiary,  is  sufficient  reason  for  adopt- 
ing this  rule  as  to  the  burden  of  proof.  In  this  case  the  de- 
fendant failed  to  prove  that  it  had  made  an  assessment  as  pro- 
vided by  the  by-laws.  It  does  not  appear  at  what  rate  it  as- 
sessed its  members.  The  assessment  must  have  been  purely  arbi- 
trary, and  at  a  less  rate  than  authorized  by  the  by-laws,  because, 
if  every  member  carried  only  one  thousand  dollars  insurance, 
and  paid  *°*  only  the  lowest  rate,  of  seventy  cents,  the  amount 
realized  on  the  assessment  for  the  ten  deaths  would  have  been 
ten  thousand  eight  hundred  and  seventy-one  dollars,  instead  of 
seven  thousand  nine  hundred  and  forty-three  dollars  and  eighty 
cents.  Therefore  the  defendant  failed  to  prove  any  facts  to  re- 
duce plaintiff's  recovery  below  sixteen  hundred  and  twenty-four 
dollars. 

We  have  not  considered  whether  the  defendant  sufficiently 
excused  its  omission  to  introduce  in  evidence  the  amendment  to 
iection  6,  article  10,  of  the  by-laws,  because,  if  introduced,  it 
would  not  have  aided  the  defend&ni 
Order  afBrmed. 
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Peatures  of  the  Ija'v?  Specially  Applicable  to  Mutual  or  Membership 
liife  or  Accident  Insurance.* 

Law  Qoveming  Mutual  Insurance — Generally. — A  contract  of  In- 
eurance  Is  purely  a  business  adventure,  not  founded  on  any  philan- 
thropic, benevolent,  or  charitable  principle;  and  the  design  and  pur- 
pose of  an  insurance  company,  and  the  dominant  and  characteristic 
feature  of  its  contract,  is  the  granting  of  an  indemnity,  or  security 
against  loss,  for  a  stipulated  consideration.  The  design,  however, 
of  what  are  known  as  benevolent  societies,  or  benefit  associations, 
which  are  largely  of  a  philanthropic  or  benevolent  character,  is,  not 
to  indemnify,  or  secure  against  loss,  but,  from  the  contributions  of 
members,  to  accumulate  a  fund  to  be  used  dn  their  own  aid  or  re- 
lief, in  the  misfortunes  of  sickness,  injury,  or  death:  Commonwealth 
V,  Equitable  etc.  Assn.,  137  Pa.  St.  412.  While  a  majority,  perhaps, 
of  philanthropic  and  benevolent  societies  are  fraternal  and  social  in 
their  organization,  and  have  secret  meetings  and  rituals,  many  are 
organized  and  conducted  with  a  view  of  enjoying  the  benefits  of  co- 
operative Insurance,  together  with  their  fraternal  and  social  func- 
tions, and  othei-s  are  organized  and  conducted  for  the  sole  purpose 
of  mutual  insurance.  The  principles  governing  the  subject  of  mu- 
tual insurance  apply  alike  to  fire,  marine,  life,  accident,  and  live- 
stock insurance,  but  the  purpose  of  this  note  Is  to  show  the  features 
of  the  law  specially  applicable  to  life  or  accident  insurance,  con- 
ducted on  the  assessment  plan,  as  settled  by  the  courts  of  last  resort 
of  the  several  states.  The  courts  have  often  been  called  upon  to  de- 
termine whether  benevolent  societies  and  benefit  associations  were 
really  such,  or  came  within  the  requirements  intended  for  insurance 
companies;  and  the  decisive  test  applied  by  them  is  the  object  for 
which  such  associations  are  organized,  and  the  consideration  upon 
which  the  conti-acts  of  membership  are  based.  Where  such  asso- 
ciations have  an  insurance  department,  and  the  provisions  of  a  fra- 
ternal character  are  eliminated,  their  primary  and  only  puiiiose  is 
that  of  a  life  insurance  organization.  Hence,  an  association,  the 
principal  object  and  functions  of  which  are  to  secure  to  each  mem- 
ber thereof  the  payment,  on  his  death,  to  his  beneficiary  or  repre- 
sentative, of  a  certain  sum  of  money,  subject  to  the  fulfillment  of 
the  conditions  imposed  by  the  charter  and  by-laws.  Is  essentially  a 
life  insurance  company;  and  the  relations  between  such  companies 
and  the  members  are  purely  those  of  business,  based  upon  contract, 
and  that  contract  is  one  of  insurance,  subject  to  the  rules  of  law 
applying  to  insurance  policies,  except  so  far  as  those  rules  must  be 
deemed  to  be  modified  by  the  peculiar  organization,  objects,  and  pol- 
icy of  such  associations:  Masonic  Aid  Assn.  v.  Taylor,  2  S.  Dak.  324; 
Hanford  v.  Massachusetts  Ben.  Assn.,  122  Mo.  50;  Daniher  v.  Grand 
Dodge  A.  O.  U.  W.,  10  Utah,  110;  Supreme  Council  American  Legion 
of  Honor  v.  Larmour,  81  Tex.  71;  Smith  v.  Bullard,  61  N.  H.  381; 
Elkhart  Mut.  Aid  etc.  Assn.  v.  Houghton,  98  Ind.  149;  note  to  Bank- 
ers' etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  781,  782;  Goodman  v.  Jodld- 

*BEFERENCB  TO  MONOGRAPHIC  NOTES. 

Mutual  benefit  associations:  19  Am.  St.  Rep.  781-791.    Results  of  the  death  of  a  ben- 
eficiary before  the  death  of  a  person  whose  life  is  insured:  11  Am.  St.  Rep.  721-724. 
Insurance  payable  to  "heirs":  44  Am.  St.  Rep.  404-409. 


544  Lake  r.  Minnesota  etc.  Assn.  [ItHnn. 

JahLo6geetc.,67Md.  117;  Endowment  etc.  Assn.  v.  State,  35  Kan.  253; 
Miner  v,  Michigan  Mut.  etc.  Assn..  G3  Mich.  338;  Holland  v.  Supreme 
Council  etc.  of  Chosen  Friends,  54  N.  J.  L.  490;  Supreme  Lodge  A. 
O.  U.  W.  T.  Iluichinson,  6  Ind.  App.  399;  Stambler  v.  Order  of 
I^nte,  159  Pa.  SL  492;  Given  v.  Rettew,  1G2  Ta.  St.  638;  McCorkle 
r.  Texas  Bon.  Assn.,  71  Tex.  149;  Supreme  Council  etc.  of  Chosen 
Friends  v.  Forsinger.  125  lud.  52;  21  Am.  St.  Rep.  190;  Railway  etc. 
Assn.  V.  Robinson,  147  111.  138.  Mutual  Insurance  companies  differ 
essentially  from  stock  insurance  companies.  They  need  many  by- 
laws and  conditions  that  are  not  required  In  stock  companies,  and 
it  is  necessary  and  equitable  that  each  person  who  gets  insured  In 
them  should  become  subject  to  the  same  obligations  toward  his  as- 
gociates  that  he  requires  from  them  toward  himself:  Baxter  v.  Chel- 
sea etc.  Ins.  Co.,  1  Allen,  294;  79  Am.  Dec.  730.  But  there  is  no  dif- 
ference between  mutual  insurance  companies  and  mutual  benefit  ro- 
cietles,  having  Insurance  features,  except  where  the  statute  makes 
a  distinction:  Block  v.  Valley  Mut.  Ins.  Assn.,  62  Ark.  201;  20  Am. 
St.  Rep.  IGG.  A  mutual  benefit  society  is  not  a  life  insurance  com- 
pany, nor  is  its  certificate  of  membership  a  policy  of  life  insurance 
within  the  restricted  sense  of  those  terms  used  in  the  statute  relat- 
ing to  Hfe  Insurance  companies,  but  such  certificate  is  In  the  nature 
of  a  mutual  life  insurance  policy,  and  such  contracts  are,  there- 
fore, subject  to  the  rules  of  law  governing  life  insurance  policies,  ex- 
cept so  far  as  those  rules  must  be  held  to  be  modified  by  the  pecu- 
liar organization,  objects,  and  policy  of  such  societies:  Martin  r. 
Stubbings.  12G  111.  387;  9  Am.  St.  Rep.  620.  It  has  been  held  that  an 
association  not  organized  to  do  business  for  profit  or  gain,  but  to 
pecuniarily  aid  the  widows,  oqihaus,  heirs,  and  devisees  of  its  mem- 
bers. Is  not  an  insurance  company,  and  that  its  membership  certifi- 
cates are  not  contracts  of  insurance:  Nortliwesteru  etc.  Aid  Assn. 
T.  Jones,  154  Fa.  St.  99;  35  Am,  St.  Rep.  810.  But  the  better  opin- 
ion is.  that  a  certificate  of  membership  in  the  insurance  department 
of  such  association  Is  a  contract  of  Insurance,  and  that 
It  should  be  governed  by  the  rules  of  law  that  are  ap- 
plied to  ordinary  life  insurance  companies.  Note  to  Bankers' 
etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  783,  and  cases  above  cltcil 
to  this  point.  A  certificate  of  membership  Issued  by  a  benevo- 
lent society,  whereby  the  society  undertakes.  In  view  of  tlie  age  and 
condition  of  health  of  the  member,  and  In  consideration  of  a  pres- 
ent payment,  and  of  the  agreement  by  the  member  to  pay  other 
contii>ge»t  sums  In  the  future,  to  pay  a  sum  to  him,  or  to  hiH  widow 
or  heirs,  etc.,  contingent  as  to  time,  upon  the  duration  of  his  life. 
Is,  aside  from  all  statutory  definitions  and  classifications,  a  contract 
of  life  Insuranc-e;  and  It  has  been  held  that  such  an  undertaking  Is 
none  the  less  a  contract  of  Insurance,  because  the  amount  to  be 
paid  by  the  society  is  not  a  gross  sum.  but  a  sura  graduated  by  the 
number  of  members  holding  similar  contracts;  nor  becaus*^  a  por- 
tion of  the  premium  Is  to  be  paid  upon  the  uncertain  perlmls  of  the 
death  of  such  members;  nor  because,  in  case  of  nonpayment  of  as- 
setuiments  by  memberji.  the  contract  provides  no  means  of  enforcing 
payment  thereof;  nor  beeanse  It  Is  to  pay  certain  pums  of  money  as 
endowments  to  living  members:  Rockhold  ▼.  Canton  etc,  Soc,  129  IIU 
440. 


May,  1895.]        Lake  v.  Minnesota  etc.  Assn.  545 

A  contract  of  Insurance  between  an  order  and  one  of  Its  members 
is  complete  when  signed  by  the  supreme  lodge  of  the  order,  and  the 
subordinate  lodge  holds  it  for  the  member  until  it  is  delivered  to 
him:  Lorseher  v.  Supreme  Lodge  Knights  of  Honor,  72  Midi.  S16. 
The  rights  of  the  parties  are  governed  by  the  contract:  Blocii  v. 
Valley  Mut.  Ins.  Assn.,  52  Ark.  201;  20  Am.  St.  Rep.  166;  and  it 
should  be  construed  and  interpreted  according  to  the  laws  of  the 
state  w'here  the  contract  was  made,  and  was  to  be  performed.  It 
should  also  be  construed  in  accordance  with  what  appears  to  have 
been  the  actual  intent  of  the  parties:  Mullen  v.  Reed,  64  Conn.  240; 
42  Am,  St.  Rep.  174.  It  is  not  a  wagering  contract:  Northwestern 
etc.  Aid  Assn.  v.  Jones,  154  Pa.  St.  99;  35  Am.  St.  Rep.  810.  A  con- 
tract of  life  insurance  between  an  association  and  its  members  is 
subject  to  the  charter  and  by-laws  of  the  association:  Note  to  Bank- 
ers' etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  782.  Mutual  benefit  socie- 
ties are  subject  to  the  rules  applicable  to  notice  and  proofs  of  loss 
under  ordinary  insurance  policies;  Stambler  v.  Order  of  Pente,  159 
Pa.  St.  492.  The  right  of  one  who  is  insuricd  in  a  mutual  benefit  so- 
ciety does  not  depend  upon  the  action  of  the  officers  of  the  society, 
for,  if  he  has  performed  his  part  of  the  contract,  and  is  totally  dis- 
abled by  disease  or  accident,  he  has  a  complete  cause  of  action. 
A  refusal  by  the  officers  of  the  society  to  allow  the  claim  will  not 
defeat  a  recovery:  Supreme  Council  etc.  of  Chosen  Friends  v.  For- 
singer,  125  Ind.  52;  21  Am.  St.  Rep.  196.  The  by-laAvs,  articles  of 
association,  and  certificates  of  membership  of  mutual  benefit  asso- 
ciations determine  the  rights  of  the  members  and  of  the  association, 
and  may  be  enforced  by  the  parties  and  beneficiaries  according  to 
their  respective  rights  as  therein  provided:  Union  Mut.  Assn.  v. 
Montgomery,  70  Mich.  587;  14  Am.  St.  Rep,  519.  A  contract  of  life 
Insurance  between  an  association  and  one  of  its  members  is  not  a 
continuing  contract:  Mutual  etc.  Life  Ins.  Co.  v.  Hillyard,  37  N.  J. 
L.  444;  18  Am.  Rep.  741.  A  by-law  providing  for  the  payment  of 
dividends  to  members  who  hare  given  premium  notes,  excluding 
those  wtio  have  paid  for  their  insurance  in  cash,  is  probably  Invalid, 
as  inapplicable  to,  and  inconsistent  with,  mutual  insurance.  Such  a 
by-law  is  harmless,  however,  and  does  not  destroy  the  mutual  char- 
acter of  the  company,  as  the  effect  of  paying  such  dividends  is 
merely  to  increase  the  assessments  upon  the  premium  notes  the 
same  amount:  Davis  v.  Parcher,  82  Wis.  488.  One  insured  in  a  mu- 
tual insurance  company  is  a  member  thereof,  and  the  books  of  the 
company  are  evidence  against  him  as  a  member:  Diehl  v.  Adams 
County  Mut.  Ins.  Co.,  58  Pa.  St.  443;  98  Am.  Dec.  302.  He  is,  in  no 
sense,  a  partner.  His  relation  with  the  company  Is  one  of  contract, 
measured  by  the  terms  of  the  policy:  Uhlman  v.  New  York  Life  Ins. 
fk).,  109  N.  Y.  421;  4  Am.  St.  Rep.  482.  An  association  whose  pur- 
pose Is  to  endow  the  wife  of  each  member  with  a  sum  of  money 
equal  to  as  many  dollars  as  there  are  members  of  the  association, 
to  be  raised  by  assessment  on  them,  is  not  a  "benevolent  society." 
for  the  purposes  of  incorporation,  under  the  Minnesota  statutes: 
State  V.  Critchett,  37  Minn.  13;  and  it  has  been  held  that  the  certifi- 
cate of  membership  of  a  beneficial  association  is  not  an  insurance 
policy,  within  the  meaning  of  the  Pennsylvania  statute;  and  that 
Am.  St.  Rep.,  Vol.  LI..— 36 
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the  by-laws  of  such  an  association  may  be  admitted  In  evidence,  In 
assumpett  to  recover  a  death  benefit,  although  they  are  not  attached 
to  the  certificate:  Lithgow  v.  Supreme  Tent  of  Maccal>ees,  165  Pa. 
St.  292.  For  the  purpose  of  suits  against  them,  and  tlie  s*>rvice  oi 
process,  a  mutual  benefit  socrtety,  conducting  insurance  on  the  co-op- 
erative or  assessment  plan,  stands  upon  the  eame  footing  as  other 
insurance  companies:  Railway  etc.  Assn.  v.  Robinson,  147  111.  138. 

Resort  to  CourU  —  ArbiUation.— It  has  been  held  that  it  is  compe- 
tent for  the  members  of  an  association  to  so  contract  with  It  th.at 
their  rights  as  members,  with  respect  to  death  benefits,  shall  de- 
pend upon  the  determination  of  a  tribunal  of  their  own  choice, 
which  ahall  be  conclusive;  and  that  the  courts  will  not  Interfere  with 
nor  review  snch  determination,  there  being  no  claim  of  fniud  or  of 
any  act  contrary  to  law:  Railway  etc.  Assn.  v.  Roblnf?on,  147  111. 
138;  Canfleld  v.  Great  Camp  etc.  of  Maccabees,  87  Mich.  62G;  24  Am. 
Si.  Rep.  186;  Screwmen's  etc.  Assn.  v.  Benson,  7<i  Tex.  5'>2;  Rood 
7.  Railway  etc.  Assn.,  31  Fed.  Rep.  62. 

A  provision  in  the  laws  of  a  mutual  benefit  association  that  a  tri- 
bunal created  thereby  shall  have  power  to  pass  upon  all  death 
claims,  which  decision  shall  be  final,  and  bar  any  suit  at  law  or  in 
equity,  does  not.  It  is  said,  so  far  contravene  public  policy  as  to 
permit  members,  who  contract  with  reference  to  It,  or  their  bene- 
ficiaries, to  seek  relief  in  the  state  courts,  rather  than  In  thope  of 
the  order:  Fillmore  v.  Great  Camp  etc.  of  Maccabees,  103  Mich.  437. 
A  by-law  making  such  decision  final  and  conclusive  Is  constitutional 
and  valid.  And  a  by-law  of  such  an  association,  making  a  tindlng 
of  llaWllty  by  the  association  a  condition  precedent  to  ft  rijriit  to  re- 
ceive benefits,  has  also  been  held  constitutional  and  valid:  Hembeau 
T.  Great  Camp  etc.  of  Maccabees,  101  Mich.  161;  45  Am.  St.  Rep. 
400.  But,  on  the  other  hand,  there  are  courts  which  hold  that,  in 
the  case  of  a  contract  of  life  insurance  between  an  association  and 
one  of  its  members,  the  member  is  not  bound  by  tJie  action  of  the 
ofDcers  of  the  a.ssociation;  that  he  need  not  even  exhaust  his  reme- 
dies within  the  association  before  resorting  to  a  court  of  l.iw;  that 
he  is  not  concluded  by  an  adverse  decision,  of  the  association,  on 
his  claim;  and  that  the  association  cannot,  by  provisions  In  its  con- 
stitution, by-laws,  or  relief  fund  laws,  deprive  him  of  this  right:  Su- 
preme O.  etc.  of  Chosen  F.  v.  Garrlgus,  104  Ind.  133;  54  Am.  Rep.  208; 
Bauer  v.  Samson  I..odge,  Knights  of  Pythias,  102  Ind.  262;  Supreme 
Council  etc.  of  Chosen  Friends  v.  F'or.slnper,  125  Ind.  52;  21  Am.  St. 
Rep.  106;  Supreme  Sitting  Order  of  Iron  Hall  v.  Stein,  120  Ind.  270; 
Albert  v.  Order  of  Chosen  Friends,  34  Fed.  Rep.  721. 

A  member  of  a  secret  order  which  exercises  the  prlvllc^ges  and 
powers  of  a  mutual  benefit  society,  who  sues  for  a  benefit  due  him 
under  a  contract,  occupies  an  essentially  different  poHitlon  from  one 
who  jiresentH  a  question  of  policy,  doctrine,  or  discipline,  and 
courts  will  entertain  Jurisdiction  In  the  one  case,  but,  as  a  general 
rule,  not  In  the  other:  Raner  v.  Samson  Lodge  Knights  of  Pythias, 
102  Ind.  202.  One  lnsur«>d  In  an  association,  as  a  member  of  It,  may 
b»'  regarded,  by  the  courts,  as  entitled  to  the  rights  of  meinbehship, 
although  not  rerognlzed  as  such  by  the  officers:  Sourwlne  v.  Su- 
preme Lodge  Knights  of  Pythias,  12  Ind.  App.  447.    A  by-law  of  a 
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benefit  society,  requiring  an  appeal  to  the  governing  'body,  is  val'.d, 
but  any  attempt  to  make  the  decision  conclusive  is  abortive,  W'here 
the  right  to  a  death  benefit  is  involved:  Supreme  Council  etc.  of 
Chosen  Friends  v.  Forsinger,  125  Ind.  52;  21  Am.  St.  Ren.  196.  If 
■a.  valid  excuse  for  the  nonpayment  of  an  assessment  is  offered  by  a 
member  of  an  association,  who  has  been  insured  in  it,  the  otficers  of 
the  association  are  bound  to  be  satisfied  therewith,  and  the  death 
of  the  member,  after  an  alleged  forfeiture,  does  not  alter  the  con- 
tract obligations  of  the  association,  but  the  legal  right  to  reinstate- 
ment passes  to  the  beneficiary  under  the  policy,  and  the  courts  will 
so  declare:  Dennis  v.  Mass.  etc.  Assn.,  120  N.  Y.  496;  17  Am.  St.  Rep. 
660.  The  member  before  suing  for  a  death  benefit,  is  generally  re- 
quired to  first  exhaust  his  remedies  prescribed  in  the  con- 
stitution, charter,  and  by-laws  of  the  association  in  which 
he  is  insured:  Oliver  v.  Hopkins,  144  Mass.  175;  Supreme 
Council  etc.  of  Chosen  Friends  v.  Forsinger,  125  Ind.  52; 
21  Am.  St.  Rep.  196;  Bauer  v  Samson  Lodge  Knights  of 
Pythias,  102  Ind.  262;  as  this  is  in  furtherance  of  orderly 
proceedings;  but  the  courts  lean  strongly  in  favor  of  the  proposition 
that  an  association  cannot  take  away  the  right  of  its  members  to 
Invoke  the  aid  of  the  courts  in  enforcing  claims  existing  in  favor 
of  its  members  upon  contracts:  Bauer  v.  Samson  Lodge  Knights  of 
Pythias,  102  Ind.  262.  The  conferring  of  jurisdiction  in  equity,  by 
agreement  of  the  parties,  where  a  death  benefit  is  involved,  is  not 
favored:  Jinks  v.  Banner  Lodge,  139  Pa.  St.  414.  The  ruling  of  an 
association  upon  the  right  to  a  death  benefit  will,  upon  tlie  same 
state  of  facts,  be  followed  by  the  courts,  as  being  an  authoritative 
construction  of  the  regulations  by  the  same  body  that  enacted  them: 
Supreme  Lodge  Knights  of  Pythias  v.  Kalinski,  57  Fed.  Rep.  348. 

Where  the  constitution  and  by-laws  of  an  association  pro\'ide  for 
the  payment  of  a  fixed  sum  on  the  death  of  each  member,  and  create 
a  board  of  arbitration,  to  whom  all  claims  against  the  association 
shall  be  submitted,  and  whose  decision  shall  be  final,  such  provisions 
constitute  merely  a  revocable  agreement  to  arbitrate,  and  do  ijot 
preclude  resort  to  the  courts,  nor  is  such  a  submission  to  arbitration 
a  condition  precedent  to  the  bringing  of  an  action:  Daniher  v. 
Grand  Lodge  A.  O.  U.  W.,  10  Utah,  110.  An  agreement,  cotitained 
in  a  certificate  of  membership  in  a  mutual  accident  association,  that 
the  rights  and  obligations  of  the  parties  to  the  contract,  which 
makes  provision  for  the  payment  of  a  certain  sum  of  money,  upon 
a  specified  contingency,  shall  be  determined  by  arbitration,  and  tliac 
no  action  shall  be  maintained  on  the  contract,  does  not  oust  a  court 
of  jurisdiction,  and  is  no  bar  to  such  an  action:  Whitney  v.  Natio^ial 
etc.  Assn.,  52  Minn,  378;  Smith  v.  Preferred  etc.  Assn.,  51  Fed.  Rep. 
520.  Such  a  clause  simply  refers  the  question  of  the  amount  of 
damage  to  arbitration:  Smith  v.  Preferred  etc.  Assn.,  51  Fed.  Rep. 
520.  Bat  In  Robinson  v.  Templar  Lodge,  No.  17,  I.  O.  O.  F.,  97  Cal. 
^2,  an  action  to  recover  sick  benefits,  it  was  held  that  the  voluntary 
submission,  by  a  member  of  a  benevolent  and  mutual  aid  associa- 
tion, of  his  claim  against  the  association  for  "sick  benefits,"  to  a 
tribunal  of  the  association  established  for  the  purpose  of  settling 
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all  matters  of  difference  whlcli  ml^lit  arise  between  the  association, 
and  any  of  its  monibcrs,  growing  out  of  a  refusal,  upon  the  part  of 
the  association,  to  pay  benefits  claimed,  is  an  implied  agreement 
upon  his  part  to  be  bound  by  their  judgment  and  award. 

Apphcation  of  StatiUes. —  Benefit  societies,  like  other  associations 
of  iKTSons  for  agreed  and  lawful  purposes,  may  be  simply  voluntary 
associations,  or  corjwrations,  Incorporated  by  special  act,  or  under 
general  laws.  Whether  an  association  which  insures  the  lives  of  it» 
members  is  incorporated  or  not,  is  important  only  in  determining 
its  relations  with  third  parties,  and  the  rights  of  the  latter  with  ra- 
isi)ect  to  obligations  growing  out  of  dealings  with  the  association. 
So  far  as  the  contracts  of  its  members  with  the  association,  cmd  their 
relative  rights  with  one  another  are  concerned,  the  fact  of  Incorpora- 
tion is  unimportant.  If  the  association  is  incorporated,  the  special 
act  or  general  Incorporation  law,  together  with  such  rules  and  reg- 
ulations as  It  may  adopt,  enter  Into  and  affect  the  contracts  of  mem- 
bership. If  unincorporated,  such  by-laws  alone,  In  connection  with 
the  contract  of  association,  govern  the  rights  of  the  parties  to  a  con- 
tract of  insurance,  and  limit  the  liabilities  of  the  association.  A 
contract  of  insurance  effected  with  an  association  or  society  unin- 
corporated is  generally  not  less  beneficial  than  a  policy  effected  with 
an  incori>orated  company.  Hence,  If  an  association,  whateiver  Its 
name,  and  whether  It  Is  Incorporated  or  not,  has  life  Insurance  for 
Its  main  object.  Its  fraternal  character  being  merely  Incidental  or 
subordinate  to  provisions  for  a  beneficiary  fund,  It  Is  a  life  insur- 
ance company,  and  is  amenable  to  state  laws  relating  to  life  insur- 
ance companies,  including  such  statutes  as  those  exacting  Incor- 
poration, requiring  applications  to  be  attached  to  policies,  and  those 
Imposing  a  license  on  foreign  corporations  before  they  will  be  allowed 
to  do  business  In  the  state,  etc:  Farmer  v.  "State,  69  Tex.  561;  State 
V.  Nichols,  78  Iowa,  747;  State  v.  Miller.  66  Iowa,  26;  Knight  Tem- 
plar etc.  Co.  V.  Berry,  50  Fed.  Rep.  511;  Sherman  v.  Commonwealth, 
82  Ky.  102;  Railway  etc.  Assn.  y.  Robinson,  147  111.  138;  Rockhold 
V.  Canton  etc.  Soc,  129  111.  440;  McConnell  v.  Iowa  etc.  Assn.,  79 
lOwa.  757;  Fogg  v.  Supreme  Lodge  etc.  Golden  Lion,  156  Mass.  431; 
National  Union  v.  Marlow,  74  Fed.  Rep.  775;  Commonwealth  v.  Key- 
stone etc.  Assn.,  171  Pa.  St.  4^15;  State  v.  Benton,  35  Neb.  4C3;  State 
V.  Taylnr,  56  N.  J.  L.  49;  Endowment  etc.  Assn.  v.  State.  35  Kan. 
2.''>.3;  Order  of  I.  F.  Alliance  v.  State,  77  Md.  547;  Mutual  etc.  Life 
Ins.  Co.  V.  Marye,  85  Va.  643;  State  v.  Covenant  Mut.  etc.  Assn..  83 
Wis.  667.  The  Ancient  Order  of  United  Workmen  has  been  held  to 
be  an  InKtiraiifc  company:  State  v.  Miller,  66  Iowa,  28;  State  t. 
Nichols.  78  Iowa,  747.  There  are  some  cases,  however.  In  which  as- 
sociations conducting  Insurance  on  the  co-operative  or  assessment 
plan  havp  b«>on  exempted  from  the  provisions  of  the  general  laws 
relating  to  life  Insurance:  State  v.  Whitraore,  75  Wis,  832;  F'awcett 
T.  Supreme  Sitting  Order  of  Iron  Hall.  64  Conn.  170;  Hanford  v. 
MasHaf'hUHcltH  etc.  Assn..  122  Mo.  6(i;  Commonwealth  v.  Bqultab'e  etc. 
Ansn..  137  I'a-  8t.  412;  Nortliwcstcru  etc.  Assn.  v.  Jones.  154  Pa.  St. 
09;  ?^  Am.  St.  H«p.  810;  Knudson  v.  Grand  Conn.  L.  of  H.  (8.  Dak.), 
deoldrd  June  22.  1S96.  If  an  endowment  order  has  not  compiled  with 
the  loiiurance  law,  the  certificate  holders  may  refuse  to  pa^  further 
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■assessments  under  their  certificates  without  incurring  a  forfeiture, 
And  come  Into  equity  for  a  distribution  of  the  fund,  which  is  a  tru«t, 
-especially  where  all  proper  efforts  to  obtain  relief  in  the  oa-der  have 
'been  made  and  have  failed:  Fogg  v.  Supreme  Lodge  etc.  Golden 
Lion,  156  Mass.  431. 

Estoppel —  Waiver. — If  the  facts  of  the  particular  case  justify  It, 
the  doctrine  of  estoppel  may  be  invoked  against  an  association, 
which  has  iiisured  one  of  its  members,  to  prevent  it  from  denying 
■the  privileges  of  membership  to  one  who  is  claimed  to  have  for- 
feited his  membership:  M-cCorkle  v.  Texas  etc.  Assn.,  71  Tex.  149. 
Thus,  an  association  which  has  issued  a  certificate  of  membership, 
«.nd  executed  a  contract  of  life  insurance,  waives  any  objection 
growing  out  of  delay  in  the  payment  of  an  assessment,  or  a  change 
of  residence,  etc.,  whei*e  it  receives  and  retains  the  money  offered 
therefor.  It  cannot  retain  the  money  on  some  condition  created  by 
dts  ofiicers  or  agents,  and  not  communicated  to  the  payor,  and  then, 
tipon  his  subsequent  death,  escape  liability  because  of  such  condi- 
tion, and  the  noncompliance  therewith:  Shea  v.  Massachusetts  etc. 
Assn.,  160  Mass.  289;  39  Am.  St.  Rep.  475;  Walsh  v.  ^tna  Life  Ins. 
-Co.,  30  Iowa,  133;  6  Am.  Rep.  604;  Oom.  v.  Provident  Life  Assn.,  163 
'Pa.  St.  374;  Light  v.  Countrymen's  etc.  Ins.  (Co.,  169  Pa.  St.  310;  47 
Am.  St.  Rep.  904.  By  accepting  and  retaining  the  dues  or  fees  of  an 
applicant  for  a  beneficiary  certificate,  with  knowledge  of  the  facts, 
the  Grand  Lodge  of  the  Ancient  Order  United  Workmen  waives  all 
in"egularities  in  the  organization  of  the  subordinate  lodge,  and  in  ti»e 
.admission  of  the  applicant  to  its  membership:  Ferine  v.  Grand 
Lodge  A.  O.  U.  W.,  48  Minn.  82;  51  Minn.  224.  An  insurer  is  estopped 
to  insist  on  a  forfeiture  for  delay  in  the  payment  of  premiums,  if  his 
<?ourse  of  conduct  has  led  the  insured  to  believe  that  the  premiums 
would  be  received  after  the  appointed  day:  Appleton  v.  Phoenix  Mut. 
Life  Ins.  Co.,  59  N.  H.  541;  47  Am.  Rep.  220.  The  fact  that  the  re- 
lief department  of  a  railroad  corporation,  organized  for  the  benefit 
:and  protection  of  railroad  employes,  is  a  mutual  insurance  com- 
pany, does  not  relieve  it  from  the  operation  of  the  rules  of  equitable 
estoppel:  Burlington  etc.  Relief  Department  v.  White,  41  Neb.  547; 
43  Am.  St.  Rep.  701.  If  a  party  to  a  contract  has  complied  with  its 
terms,  he  has  no  occasion  to  invoke  the  doctrine  of  estoppel;  it  is 
only  when  the  terms  have  admittedly  not  been  complied  with,  that 
the  question  arises  whether  the  other  party  has,  by  his  representa- 
tions or  conduct,  estopped  himself  from  setting  up  such  noncompli- 
-ance  as  a  ground  of  forfeiture;  Gunther  v.  New  Orleans  etc.  Assn., 
40  La.  Ann.  776;  8  Am.  St.  Rep.  554.  If  an  insurance  company  has 
«,ccei)ted  the  premiums,  and  the  insured  has  relied  on  the  indemnity 
contract  provided  in  the  policy,  the  insurance  company  is  as  much 
-estopped  to  cancel  the  policy,  after  the  insured  has  become  in  such 
a  physical  condition  that  he  cannot  obtain  desirable  insurance  upon 
his  life  in  any  reputable  company,  as  it  would  be  estopped  to  avoid 
the  policy  after  the  death  of  the  insured:  Mutual  etc.  Life  Ins.  Co. 
•V.  Rotoison,  54  Fed.  Rep.  580.  So,  if  a  mutual  benefit  association, 
with  full  knowledge  that  a  deceased  member  had  misstated  his  age 
In  his  application  for  membership,  bases  its  refusal  to  pay  the  death 
benefit  solely  upon  the  failure  of  the  deceased  to  designate  a  bene- 
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flclary,  the  aasoclation  Is  estopped,  In  a  suit  afterward  brought  to  re» 
cover  said  death  benefit,  from  asserting,  as  a  defense,  snch  misstate- 
mentastoage:  Wolf  v.  District  Grand  Lodge  etc.  102  Mich.  23.  A  par- 
ty cannot  take  advantage  of  his  own  wrong.  Hence,  a  friendly  society 
cannot  take  advantage  of  the  wrongful  and  arbitrary  acts  of  its  owA 
officers  in  refusing  to  transfer  a  member  to  a  certain  endowment 
class:  Sourwine  v.  Supreme  Lodge  Knights  of  Pythias,  12  Ind.  App. 
447.  A  mutual  aid  society  may,  by  its  conduct  waive  a  provisloo 
in  Its  certificate  of  membership  requiring  the  beneficiary  in  tho 
certificate  to  be  the  natural  heir  of  the  Insured:  Lindsey  v.  Western 
Mut.  Aid  Soc,  84  Iowa,  734.  A  t»oliciting  agent  to  take  applica- 
tions for  insurance  may  waive  such  conditions  of  the  application  a» 
do  not  relate  to  the  by-laws;  and  this  principle  applies  as  well  to 
benevolent  societies  as  to  ordinary  insurance  companies:  Supreme 
Council  etc.  C.  B.  Legion  v.  Boyle,  10  Ind.  App.  301. 

But  an  association  which  has  made  a  contract  of  life  insurance 
with  one  of  Its  members.  Is  not  estopped  from  avoiding  It  for  fraud 
and  deception,  by  means  of  which  the  contract  was  obtained,  such 
ma  fraudulent  reikresentatlons:  Holland  v.  Supreme  Council  etc.  of 
Chosen  Friends,  54  N.  J.  L.  490.  So,  where  a  policy  of  accident  In- 
surance expressly  withholds  liability  for  death  caused  In  a  certain 
manner,  and  a  death  does  occur,  the  fact  that  the  beneficiary,  at 
her  repeated  request,  was  furnished  with  blank  proofs,  tlie  com- 
pany all  the  while  protesting  against  Its  liability,  does  not  estop  the 
eom^wny  from  Interposing  the  conditions  of  the  policy:  Shari>e  v. 
Commercial  etc.  Assn.,  139  Ind.  92.  And  a  beneficial  corporation 
Is  not  estopped  to  deny  the  truth  of  a  statement  contained  in  an  ap- 
plication for  membership  and  insurance  therein,  by  the  hearsay  in- 
formation of  one  of  its  ortieers,  who  was  in  no  way  charged  with  the 
duty  of  ascertaining  the  truth  or  falsity  of  such  statement:  Supreme 
Council  etc.  I>egion  of  Honor  v.  Green,  71  Md.  203;  17  Am.  St.  Rep. 
f)27.  A  contract  by  a  mutual  benefit  association  to  pay  the  desath 
losses  of  another  flssociatlon.  in  consideration  of  the  transfer  of  the 
a.i^jiots  and  membership  of  such  other  association,  is,  in  the  absence 
of  express  authority  in  its  articles  of  incorporation,  ultra  vires  and 
void;  .md  the  purchasing  association  is  not  estopped  from  denying 
Its  liability  undor  such  contract,  after  the  receipt  of  its  burdens, 
where  It  ap|>oflr«  that  the  Insured  has  not  been  prejudiced  by  such 
transfer,  lM>cauRe  of  the  Ivankruptcy  of  the  association  In  which  he 
was  a  meral'er  at  tlie  time  the  contract  was  made:  Twis"*  v.  Gu:iraiiry 
Life  .\«sn..  87  Iowa.  733;  43  Am.  St.  Rep.  418.  An  advancement  made 
by  the  UiKurcT,  after  a  deatli,  pursuant  to  a  by-law,  and  a  demand  for 
further  proofs  of  death,  do  not  estop  the  association  from  dcnylne  It* 
liability  on  a  policy:  Bachmeyor  v.  Mutual  etc.  Life  .Xssn.,  82  Wis. 
2M. 

A  member  of  an  association  In  which  he  Is  Insured  may  be 
«itopp<»d  from  qnestlmiing  the  legality  of  a  will.  In  so  far  as  It  affects 
the  benefit  under  the  certificate  of  memlH»rshlp.  the  rule  liclng  that 
DO  one  Is  permitted  to  claim  under  a  will,  and  also  adversely  to  It: 
Halner  v.  Iowa  Legion  of  Honor,  78  Iowa.  2W.  He  Is  estopped  to 
deny  the  existence  of  the  corporation  with  wlileh  he  has  made  a 
eootract,  as  a  person  contracting  with  a  corporation  admits  Its  exist- 
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ence:  Cahill  v.  Kalamazoo  Mut.  Ins.  Co.,  2  Doug.  124;  43  Am.  Dec. 
457.  And  a  beneficiary  of  a  certificate,  issued  by  a  mutual  life  bene- 
fit society  may  be  estopped  by  his  conduct  from  claiming  that  a 
change  of  beneficiaries  was  invalid  by  reason  of  the  nonsurrender 
of  the  original  certificate,  and  the  failure  to  issue  a  new  one:  Supreme 
lOonclave  Royal  Adelphia  v.  Cappella,  41  Fed.  Rep.  1. 

The  fact,  however,  that  the  officers  of  a  mutual  benefit  society 
received  assessments  from  a  member,  after  the  passage  of  a  by-law 
expelling  him  therefrom,  does  not  estop  him  from  denying  his  mem- 
bership when  sued  for  assessments  made  after  those  paid,  especially 
where  he  made  such  payments  under  the  impression  and  the  'belief 
tliat  he  still  owed  them:  Ellerbe  v.  Faust,  119  Mo.  G53.  So,  where 
one  company  Issued  endowment  policies  before  a  statute  prohibiting 
the  future  issue  of  such  policdes,  and  another  eoompany,  which  had 
Issued  no  such  i>olicies,  assumed  its  liabilities,  the  members  of  the 
latter  are  not  liable  to  assessment  to  pay  endowment  policies 
assumed;  and  the  fact  that  members  of  the  association  absorbed 
have  paid  death  assessments  for  members  of  both  associations,  does 
not  esitop  them  from  denying  liability  for  endowment  policies  issued 
by  the  first  association:  Dishong  v.  Iowa  etc.  Assn.,  92  Iowa,  163. 
The  regular  members  of  a  mutual  Insurance  comi>any  are  not  es- 
topped, by  reason  of  having  received  the  benefi.t  of  their  insurance,  to 
deny  their  liability  to  assessment  for  losses  on  policies  issued  by  the 
company  to  nonmembers,  of  which  they  had  no  knowledge:  Corey  v. 
Sherman  (Iowa),  decided  Oct.  8,  1894.  The  sworn  statement  by  a 
widow.  In  the  proofs  of  death,  that  the  Insured  committed  suicide 
while  Insane  does  not  estop  lier  In  an  action  to  recover  the  death 
benefit  to  show  that  she  made  such  statement  on  the  faith  of  wliat 
others  told  her,  and  that,  in  fact,  the  poison  which  caused  the  death 
of  the  insured  was  not  taken  by  him  Intentionally,  but  by  mistake: 
Bachmeyer  v.  Mutual  etc.  Life  Assn.,  82  Wis.  255.  Neither  docs  such 
statement  create  an  estoppel,  though  the  insurer,  a  mutual  associa- 
tion, claims  that  under  its  by-laws  the  amount  of  the  policy,  if 
payable,  should  be  assessed  on  the  members  existing  at  the  time  of 
the  death  of  the  insured,  tliat  more  than  a  thousand  persons  then 
members  had  ceased  to  be  such,  and  that  several  thousand  other 
persons  had  become  members,  so  that  such  assessment  is  impossible, 
where  it  appears  tliat  no  specific  assessment  for  each  loss  was  made, 
but  tliat  there  were  regular  bi-monthly  assessments,  a  part  of  which 
went  to  a  reserve  fund,  and  tliat  from  the  income  of  such  fund  all 
suspended  claims  could  be  paid  without  injustice  to  any  member 
or  violation  of  any  rule  of  the  association:  Baclimeyer  v.  Mutual  etc. 
Life  Assn.,  82  Wis.  255.  A  member  of  a  life  insurance  company  on 
the  assessment  plan,  Avhich  company  has  been  fraudulently  dissolvM 
and  amalgamated  with  another  like  company,  is  not  estopped  to 
maintain  an  action  to  roeover  damages  of  the  directors  of  the  former 
company,  occasioned  by  such  fraud  and  consolitlation,  by  tlie  fact 
that  he  applied  to  the  consolidated  company  for  membersliip,  and 
that  it  refused  his  application:  Grayson  v.  Willoughby.  78  Iowa,  83. 
Bo  If  an  applicant  for  insurance  in  an  assessment  company  gives  full 
and  correct  answers  to  all  questions,  but  the  agent,  including  a  med- 
ical   examiner,  writes  false    answers,   or    abbreviates  answers,  or 
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omits  A  part  of  them,  and  the  company  afterward  receives  the  pre- 
mium and  Issues  a  policy,  the  company,  upon  the  death  of  the 
Insured  will  be  c8tx>pi)od  fro.n  Insisting  on  the  falsity  of  the  answers, 
although  warranted  to  be  true;  but  If  the  applicant  discovers  that  a 
fraud  has  been  perpetrated  on  him  and  the  company,  he  cannot  hold 
the  policy  without  approving  the  action  of  the  agent:  Providence  Life 
etc.  Soc.  v.  Reutlinper,  58  Ark.  528;  Mutual  etc.  Life.  Ins.  Co.  v.  Rob- 
l8on,  58  Fed.  Rep.  723;  Michigan  etc.  Life  Ins.  Co.  v.  Leon,  138  Ind. 
636. 

Genrral  Feaiuret  of  Mutual  /rwuranr*.— Mutual  Insurance  Is  largely 
done  by  benefit  asaeasment  associations.  They  often  combine  with 
buelnees  objects  social  and  fraternal  features;  and  this  Is  true  of 
many  other  associations  or  societies.  It  makes  no  dlflTerence  by  what 
name  an  association  may  be  called;  If  It  has  en  Insurance  feature, 
and  Insurance  Is  Its  main  object,  the  predominant  feature  of  it,  as 
well  as  of  other  Insurance  companies,  is  the  payment  of  a  si)ecitic 
•um  on  the  death  of  the  person  who  Is  a  member  of  the  organization, 
or  whose  life  is  insured.  The  contract  of  Insuraace  Is  evidenced 
by  a  Certificate  of  membership.  The  association  Itself  Is  the  Insurer. 
The  power  to  designate  the  recipients  of  benefits  Is  In  the  members 
of  the  association.  These  recipients  are  call-ed  the  beneficiaries. 
The  consideration  for  the  contract  Is  made  up  of  assessments  and 
dues.  In  some  benefit  assessment  companies  the  frequency,  as  well 
as  the  amount  of  assesfnnents,  Is  left  wholly  discretionary  with  the 
managing  agents  of  the  association.  In  other  cases,  premium  notes 
are  given  for  definite  amounts,  which  amounts  constitute  the  limit 
l)oyond  which  no  assessment  may  be  levied.  The  manner  In  which  the 
fund  Is  to  be  raised  *o  pay  bontMlts  and  losses  Is  unimportant  In 
determining  the  nature  of  mutual  Insurance,  as  It  is  only  an  incident 
and  a  means  of  p»Tforming  such  contracts.  Mutual  insurance  may 
he  divided,  with  respect  to  the  risks  assumed,  Into  life,  accident, 
fire,  marine,  and  other  cla.«?8es  usually  engaged  In  by  Insurers;  but 
the  manner  of  securing'  the  consideration  and  performing  their  con- 
tracts are  not  susceptible  of  simple  classification,  as  the  methods 
of  raising  funds  to  meet  losses  and  pay  benefits  are  of  almost  Infinite 
variety.  The  only  marked  difference  l>etween  contracts  of  mem- 
l)er!'hlp  In  different  8ooietlo«  is  that.  In  some,  premium  notes  are 
(riven,  while  In  others,  the  limit  to  the  power  of  assessment  Is  eitlier 
fixed  In  the  charter  and  by-laws,  or  not  a/t  all.  If  a  premium  note 
Is  takon  as  a  measiire  of  liability  to  assessments,  part  of  the  note 
Is  regularly  paid  to  moet  assessments.  A  mutual  benefit  association 
Is  one  providing  Insurance  "upon  the  assessment  plan."  although  It 
agreos  to  pay  a  definitp  sum  and  has  fixed  rates  of  assessment  which 
It  Is  aufhnrl7.««d  to  receive  In  advance,  where  It  has  no  "legal  reserve." 
bat  nKToly  an  "emergency  fund,"  and  Its  contracts  expressly  reserve 
to  It  the  right  to  incrrase  or  lower  the  specified  rates  of  asseasroeut: 
State  ▼.  Crf>venant  etc,  Assn.,  83  Wis.  007. 

Applirntinn,  Acrfptnnrf,  and  Mfinhrrfhip. — If  Initiation  Is  made 
neoe*wary.  by  the  constitution  and  by-laws  of  a  secret  order  or  bene- 
fit society.  In  orxler  to  enjoy  benefits  of  Insurance,  the  fact  that  a 
person's  application  for  mcnilxTHhip  has  been  accepted,  and  his 
"proposition  fee"  paid,  does  not  entitle  bis  beneficiary  to  any  lusur- 
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Alice,  In  the  event  of  bis  death,  unless  he  has  been  Initiated  as  a 
member  of  the  society:  Matkin  v.  Supreme  Lodge  Knights  of  Honor, 
82  Tex.  301;  27  Am.  St.  Rep.  886.  Only  persons  of  full  age  may 
l>ecome  members.  Infants  cannot  be  received:  In  re  Globe  etc.  Assn., 
135  N.  Y.  280.  Fraud  in  the  application  to  become  a  member  vitiates 
It:  Hauf  V.  Northwestern  etc.  Aid  Assn.,  76  Wis.  450;  Whitmore  v. 
Saipreme  Lodge  K.  of  H.  100  Mo.  36;  Wright  v.  Mutual  etc.  Life  Assn., 
118  N.  y.  237;  16  Am.  St.  Rep.  749;  but  an  arrangement  made  by  an 
Insured  woman,  whereby  she,  after  the  policy  was  delivered  to  her, 
gave  it  to  her  daughter  in  law,  with  instructions  to  pay  the  premiums 
■on  the  policy,  pay  the  funeral  exi^enses  of  insured,  and,  if  ainything 
was  left,  to  give  it  to  the  granddaughter  of  the  insured,  though  not 
disclosed  to  the  insurance  company,  is  not  a  fraud  upon  it:  Burke  v. 
Prudential  Ins.  Co.,  155  Pa.  St.  295.  The  answers  to  material  ques- 
tions must  be  substantially  true,  or  the  policy  will  be  avoided,  even 
In  the  absence  of  fraud,  especially  where  it  is  so  provided  by  the 
contract  of  insurance:  Perine  v.  Grand  Lodge  A.  O.  U.  W.,  51  Minn. 
224;  Swett  v.  Citizens'  etc.  'Soc,  78  Me.  541;  Smith  v.  Baltimore  etc. 
R.  R.  Co.,  81  Md.  412;  White  v.  Provident  etc.  Soc.,  163  Mass.  108; 
Jerrett  v.  John  Hancock  etc.  Life  Ins.  Oo.,  18  R.  I.  754;  Hauf  v. 
Northwestern  etc.  Aid  Assn.,  76  Wis.  450;  Whitmore  v.  Supreme 
Lodge  Knights  of  Honor,  100  Mo.  36;  Wright  v.  Mutual  etc.  Life 
Assn.,  118  N.  Y.  237;  and  this  rule  applies  to  false  answers  as  well  as 
to  matters  not  material  to  the  risk,  if  made  eontraryto  the  agreemeait 
of  the  parties:  Whitmore  v.  Supreme  Ix)dge  Knights  of  Honor,  100 
Mo.  3B;  but  in  "Vlvar  v.  Supreme  Lodge  Knights  of  Pythias,  52  N.  J. 
L.  455,  it  is  held  that  false  answers  as  to  immaterial  matters  will 
not  avoid  the  policy.  The  certificate  of  the  applicant  that  he  under- 
fstands  the  company's  classification  of  risks,  and  that  he  belongs  to 
the  class  given  is  immaterial:  Pacific  etc.  Life  Ins.  Co.  v.  Snowden, 
68  Fed.  Rep.  342.  The  statements  contained  in  an  application  for  a 
policy  of  life  insurance,  will  not  be  construed  as  warranties,  which. 
If  untrue  in  any  particular,  would  avoid  the  policy,  unless  the  pro- 
visions of  the  application  and  policy,  taken  together,  leave  no  room 
for  any  other  construction:  Supreme  Lodge  A.  O.  U.  W.,  6  Ind.  App. 
399;  Northwestern  etc.  Life  Ins.  Co.  v.  Woods,  54  Kan.  663.  Admit- 
ting that  such  statements  are  warranties,  the  language,  if  it  is 
ambiguous  will  be  taken  most  strongly  against  the  instirer,  and  it 
will  be  considered  that  the  insured  warranted  the  statements  to  be 
true  only  to  the  best  of  his  knowledge:  Anders  v.  Supreme  Lod;>e 
Knights  of  Honor,  51  N.  J.  L.  175.  The  Issuance  of  a  policy  upon  an 
application  In  which  some  of  the  questions  are  imperfectly,  or  not  sat- 
isfactorily, answered,  is  a  waiver  of  objections  thereto,  and  renders 
euch  imperfections  immaterial:  Manhattan  Life  Ins.  Co.  v.  Willis, 
60  Fed.  Rep.  236.  An  insured  member  of  a  mutual  life  insurance 
company  Is  not  bound  by  false  answers  written  by  an  agent,  even 
where  he  signs  the  application  without  reading  it,  and  does  not 
afterward  search  the  copy  thereof  to  ascertain  whether  the  agent  has 
acted  honestly  with  his  principal:  Michigan  etc.  Life  Ins.  Co.  v. 
Leon,  138  Ind.  G36;  Mutual  etc.  Life  Ins.  Co.  v.  Robison,  58  Fed. 
Rep.  723;  Providence  Life  etc.  Soc.  v.  Reutlinger,  58  Ark.  528. 
The  Pennsylvania  statute  requiring  copies  of  applications  for  insur- 
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ance  to  be  attached  to  the  policies,  is  held  not  to  apply  to  benefldaJ 
aaeoclatlons:  Johnson  v.  Phlla.  etc.  R.  R.,  1G3  Pa.  St.  127.  The  death 
of  the  applicant  before  his  ap^licetlon  reaches  the  home  office, 
rerrokea  the  offer  to  become  Insured.  It  destroys  the  subject  of  the 
Insurance,  and  renders  the  making  of  the  proposed  contract  impos- 
sible. The  approval  of  the  application  by  the  company's  medical 
director,  before  receiving  notice  of  the  applicant's  death,  eveo  if  it 
amounts  to  a  determination  to  accept  the  same,  does  not  complete 
the  contraict,  when  such  acceptance  Is  not  communicated  to  the  per- 
sonal representative  of  the  applicant:  Paine  t.  Pacific  etc.  Life  Ins. 
C5o.,  51  Fed.  Rep.  689.  The  contract,  however,  must  be  regarded  sb 
complete,  where  the  policy  is  placed  by  an  agent  of  the  company  in 
the  hands  of  a  broker,  though  the  applicant  dies  before  the  policy  is 
delivered  to  him,  where  the  agent  has  received  and  appropriated  to 
the  use  of  the  comi>any  the  premium  which  waa  paid  by  the  insured 
to  the  broker:  Mutual  Life  Ins.  C5o.  v.  Thomson,  94  Ky.  253.  So, 
If  the  secretary  of  a  mutual  accident  insurance  company  indorse* 
aji  acceptance  upon  the  application,  and  fills  out  the  policy  with 
intent  to  have  It  take  immediate  effect,  and  causes  It  to  be  mailed  to 
the  applicant,  as  of  force  and  effect  at  that  time,  the  company  will 
not  be  heard  to  say  that  there  was  no  delivery,  although  the  policy 
did  not  reach  its  deetiuation  until  after  the  death  of  the  applicant: 
Dailey  v.  Preferred  etc.  Assn.,  102  Mich.  289.  If  the  application  has 
not  been  accepted,  nor  the  duee  paid,  as  required  by  the  policy, 
there  is  no  binding  contract:  Welnfeld  v.  Mutual  etc.  Life 
Assn.,  53  Fed.  Rep.  208;  so  where  there  has  been  neither  a 
payment  nor  a  delivery,  as  contemplated  by  the  contract, 
there  Is  no  liability  upon  the  policy:  Hawley  y.  Michigan  etc. 
Ins.  Co.,  92  Iowa,  .'593:  McClave  v.  Mutual  etc.  Life  Assn.,  55  N.  J. 
li.  187.  A  breach  of  warranty  does  not,  ipso  facto,  render  the  f>olicy 
void,  in  the  absence  of  any  express  stipulation  to  that  effect,  either 
In  the  application  or  policy,  but  merely  makes  it  voidable;  and  the 
insurer  is  liable  unless  he  seasonably  manifests  an  intention  to 
rciK-lml  the  contract,  and  tenders  back  the  premium:  Selby  v.  Mutual 
Life  Ins.  Co..  07  Fed.  Rep.  490;  Phiuney  v.  Mutual  Life  Ins.  Co.. 
07  Fed.  Rep.  493.  One  who  desires  to  take  advantage  of  a  change 
In  the  contract  relation  iKJtween  tliem,  made  by  the  other  party,  must 
do  so  within  a  reasonable  time.  If  he  continues  for  a  long  period  of 
time  to  treat  the  contract  as  still  in  force,  he  will  be  bound  by  It, 
as  changed.  Hence,  if  a  member  of  an  association  continues  to  pay 
a*fM»»ment8  for  more  than  tljree  years  without  protest,  after  notice 
of  his  transf«'r  from  one  c1ji.s8  of  insurance  to  another,  the  oomi>nny 
has  a  rleht  t*>  assuine  tlint  the  clinnge  is  assented  to;  and  tlie  member 
la.  th«T«'f<>pi\  Imund  by  the  contract  of  insurance  as  c!iange<l:  Margtit 
T,  Unlto<l  Urcthren  etc.  Soc.  148  Pa.  St.  185.  The  member's  promise 
to  pay  aRKexrdneiitH,  nrcnilng  iipon  the  death  of  other  memlKTS,  Is  the 
consUlcrntlon  for  the  lK>nefit  he  derives  from  his  Insurance  as  a  mem- 
l«er  of  the  society:  KilcrlM?  v.  Barney.  119  Mo.  082.  A  provision  In 
a  life  Imiurance  i)oll<-y,  which  withholds  from  the  agents  authority 
"to  make,  alter.  r<i>alr.  or  discharge  this  or  any  other  contract,  in 
r«>lnflon  to  the  matter  of  tljis  insurance,"  does  not  limit  the  power* 
ot  the  Insurer's  agents  in   preparing  and  accepting  an  applicatioD 
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for  insurance:  Mutual  etc.  Life  Ins.  Co.  v.  Robison,  58  Fed.  Rep.  723» 
The  fact  that  a  person  is  obliged,  as  a  condition  of  employment  by 
a  railroad  company,  to  become  a  member  of  the  relief  department^ 
or  association,  of  the  railroad  conajmny,  does  not  relieve  him  from 
the  obligation  of  stating  the  facts  truthfully  in  his  application:  Smith 
V.  Baltimore  etc.  R.  R.  Co.,  81  Md.  412.  The  statute  of  the  state,  arti- 
cles of  association, certificate  of  membership,  and  by-laws  of  a  mutual 
benefit  association  determine  the  rights  of  the  members,  and  of  the 
Bociety;  and  may  be  enforced  by  the  parties  and  beneficiaries  accord- 
ing to  their  respective  rights  as  therein  provided:  Note  to  Bankers* 
etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep..  786.  Of  these  the  members  must 
take  notice,  and  be  governed  by  them  in  all  their  dealings  with  the 
association:  'Supreme  Lodge  A.  O.  U.  W.,  6  Ind.  App.  399. 

Certificate  of  Membership  and  of  Insurance.  — A  certificate  of  mem- 
bership In  a  life  benefit  society  so  far  as  it  embodies  a  contract  of 
insurance  is  governed  by  the  rules  of  law  applicable  to  insurance- 
contracts:  Supreme  Oommandery  etc.  Golden  Rule  v.  Alns worth,  71 
Ala.  332;  46  Am.  Rep.  332;  Bauer  v.  Samson  Lodge  Knights  of  Pyth- 
ias, 102  Ind.  262. 

As  a  contract  of  mutual  insurance  it  presents  no  extraordinary 
features,  although  the  question  of  construction  is  complicated  by  the 
necessity  of  examining  and  interpreting  provisions  of  the  charter 
and  by-laws  which  enter  into  and  form  a  part  of  the  contract.  Such 
a  contract  is  governed  by  that  rule  of  construction  applicable  to  all 
contracts,  namely,  that  the  intent  of  the  parties  must  first  be  ascer- 
tained and  then  be  given  effect.  A  certificate  of  membership  in  a 
benefit  society,  though  it  contains  on  its  face  no  contract  of  indem- 
nity which  entitles  the  holder  to  all  the  rights  that  appertain  thereto,, 
is  to  be  construed  in  connection  with  the  constitution  and  by-laws,. 
as  if  those  documents  were  combined  in  one:  Railway  etc.  Assn.  v. 
Robinson,  147 111.  138.  It  is  the  by-laws,  articles  of  association  and  cer- 
tificates of  membership  of  mutual  benefit  associations  that  detennine 
the  rights  of  the  members  and  of  the  association:  Union  Mut.  Assn. 
v.  Montgomery,  70  Mich.  587;  14  Am.  St.  Rep.  519.  The  members  are 
bound  to  take  notice  of  the  by-laws:  Bauer  v.  Samson  Lodge  Knight* 
of  Pythias,  102  Ind.  262.  Words  indorsed  on  a  policy  of  insurance 
merely  to  Indicate  the  nature  of  the  paper,  are  not  a  part  of  the 
policy:  Gongower  v.  Equitable  etc.  Assn.  (Iowa),  decided  May  15, 
1895.  Insurance  payable  oa  the  expiration  of  a  fixed  period  come» 
within  the  definition  of  endowment,  insurance:  Walker  v.  Glddings^ 
103  Mich.  344.  The  provisions  of  a  certificate  of  membership  in  a 
benefit  society  will  not  be  extended  beyond  its  terms  so  as  to  include 
a  posthumous  child:  Spry  v.  Williams,  82  Iowa,  61;  31  Am.  St^ 
Rep.  460.  A  condition,  in  such  a  certificate,  denying  to  agents  the 
power  to  make,  alter,  or  discharge  contracts,  waive  forfeitures,  or 
extend  credits, hasno  application  to  the  general  mana.ger  or  secretary 
of  the  association:  Bankers'  etc.  Assn.  v.  Stapp,  77  Tex.  517;  19  Am. 
St.  Rep.  772.  A  certificate  of  membership  and  insurance  in  a  mutual 
benefit  society  is  to  be  regarded  as  a  written  contract,  and,  so  far  a» 
it  goes,  it  is  the  measure  of  the  rights  of  the  parties:  Ohartrand  v. 
Brace,  16  Col.  19;  25  Am.  St.  Rep.  235.  The  contract  of  insurance  i» 
In  the  nature  of  a  testament;  and,  in  construing  It,  the  court  will» 
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OS  far  ap  possible,  treat  It  as  a  will:  CbartraDd  v.  Brace,  16  Colo.  19; 
25  Am.  St.  Rep.  235.  The  disposition  of  benefits  created  by  a  mutual 
benefit  association  should  be  construed  the  same  as  a  bequest  by  will: 
Union  Mat.  Assn.  v.  Montgomery,  70  Mich.  587;  14  Am.  St  Rep.  519. 
If  an  insurance  policy  expre^aly  refers  to  the  application,  and  makes 
(t  a  part  of  the  contract  of  insurance,  the  two  Instruments  must  be 
tonstrueil  together  In  determining  what  the  contract  really  Is:  Dailey 
V.  Preferred  etc.  Assn.,  102  Mich.  289;  Home  Friendly  Soc.  v.  Berry. 
94  Ga.  fi06;  and  if  the  policy,  as  delivered,  contains  provisions  nat 
in  tiie  application,  and  which  are  not  accepted  by  the  applicant,  they 
may  be  treated  as  waived  by  the  company,  and  as  constituting  no 
part  of  the  contract  of  Insurance:  Dailey  v.  Preferred  etc.  Accident 
Assn.,  102  Mich.  289. 

Charter — ComtiliUion  —  By-law* — Rules. —A  majority  of  the  board 
of  directors  has  power  to  adopt  by-laws,  the  charter  of  the  corpora- 
tion authorizing  the  president  and  directors  to  adopt  by-laws:  Cahlll 
T,  Kalamazoo  etc.  Ins.  Co.,  2  Doug.  124;  43  Am.  Dec.  457.  The  con- 
stitution of  a  mutual  benefit  society  is  superseded  by  the  adoption  of 
another  constitution,  except  as  to  the  parts  reproduced  in  the  new 
constitution:  Supreme  Lodge  Kni^jbts  of  Pythias  v.  La  Multa,  95 
Tenn.  157.  If  a  by-law  conHlcts  with  a  provision  of  the  constitution 
of  a  mutual  benefit  association,  the  former  must  yield  to  the  latter. 
as  the  constitution  Is  the  fundamental  law:  Sherry  v.  Plasterers' 
Union.  139  Pa.  St.  470.  If  the  constitution  Itself  contains  two  incon- 
ulstent  provisions,  that  most  favorable  to  the  insured  will  be  adopted: 
Wolf  V.  I)lstrict  Grand  Lodge  etc.,  102  Mich.  23.  The  association 
cannot,  by  virtue  of  provisions  In  the  constitution  and  by-laws, 
makoa  statement  in  the  application,  executed  before  the  party  becomt^ 
a  member,  a  warranty,  if  the  statement  will  not  uear  such  a  co.istruc- 
tion:  Suprome  Lodge  A.  O.  U.  W,  v.  Hutchinson,  0  lud.  App.  3l>9. 
"While  a  mutual  benefit  society  has  the  power  to  make,  alter,  abro- 
gate, or  amend  its  by-laws:  Supreme  Lodge  K.  of  P.  v.  Knight,  117 
Ind.  4S0;  Wist  v.  Grand  I^odge  A,  O.  U.  W.,  22  Or.  271;  29  Am.  St. 
Rep.  (V<i;  Fupure  v.  Mutual  Soc..  46  Vt.  362;  It  cannot  so  exeirise 
thi*  right  that  it  will  operate  as  a  repudiation  of  Its  obligations,  or  to 
work  a  forfeiture  of  riglits  previously  vested  in  Its  members:  Wist  t. 
<^rand  IxKlge  A.  O.  U.  W.,  22  Or.  271;  29  Am.  St.  Rep.  603;  Becker  v. 
Ilerlin  etc.  Soc.  144  Pa.  St.  232;  27  Am.  St.  Rep.  624;  Metropolitan 
etc.  AFKn.  V.  Wliidovir,  137  III.  417;  Hobbs  v.  Iowa  etc.  Assn..  82 
Iowa,    107:  31   Am.   St.   Rep.  406. 

A  new  law  of  a  nnitual  benefit  society  will  not  be  Interpreted 
to  1k»  n-tronctlve  In  its  ope.ration,  unless  by  its  terms  it  is  oh'arly 
lntend«'d  to  be  ho.  but  such  law  will  be  construed  as  operatinj;  only 
on  rases  or  farts  that  come  into  existence  after  It  was  passed:  Wist 
T,  Grand  Lwlge  A.  O.  U,  W.,  22  Or.  271;  29  Am.  St.  Rep.  003. 

Flenco,  afti-r  a  mutual  benefit  asgociation  has  become  liable  on  a 
contract  of  Insurance.  It  cannot,  by  a  subsequent  amendmeut  to  ila 
by-laws,  reduce  the  amount  of  the  benefits  or  take  away  the  snuje 
altogether:  Becker  r.  Berlin  etc.  Soc..  144  Pa.  St,  232:  27  Am.  St.  Rep, 
«24,  So,  tliere  can  be  no  dl»charge  of  an  accrued  liability  by  refund- 
ing an  «<wicRinn«Mit;  Burlington  etc.  Relief  Department  v.  White.  41 
Neb.  547;  43  Am.  St.  Rep.  701.    And,  where  the  original  agreement 
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contains  no  provision  that  the  member  shall  be  bound  by  all  articles 
end  by-lavra  that  may  be  adopted  by  the  association,  it  cannot,  by 
the  adoption  of  new  articles  of  ineoi-poration,  create  a  new  condition 
of  forfeiture  of  the  eertificate  without  his  consent:  Hobbs  v,  Iowa 
etc.  Assn.,  82  Iowa,  107;  31  Am.  St.  Rep.  466;  or,  by  the  adoption  of 
a  subsequent  by-law,  change  the  time  for  bringing  suit  on  a  certifi- 
cate: €ohen  v.  Supreme  Sitting  Order  of  Iron  Hall  (Mich.),  decided 
May  21,  18G5.  But,  the  parties  are  bound  by  their  contract,  and  the 
member  frequently  accepts  a  benefit  certificate  subject  to  the  right 
of  the  association  to  amend  its  constitution  and  by-laws.  In  sucb 
cases,  the  contract,  so  far  as  it  consists  of  the  constitution  and  by- 
laws, may  be  changed  by  an  amendment  of  the  constitution  and 
by-laws,  but  in  so  far  as  it  consists  of  something  specifically  agreed 
to  between  the  parties  at  the  time,  and  not  necessarily  a  part  of  the 
constitution  and  by-laws,  an  amendment  changing  the  contract  is 
invalid:  Hale  v.  Equitable  Aid  Union,  168  Pa.  St.  377.  A  contract 
between  a  member  and  the  association  cannot  be  enlarged  or  changed 
except  by  the  consent  of  both  contracting  i)iarties:  Supreme  Oouocil 
etc.  Legion  of  Honor,  45  N.  J.  Eq.  466;  but  if  the  association  expressly 
reserves  the  right  to  amend,  and  the  member  makes  himself  subject 
to  whatever  dhange  the  association  may  make  in  the  contract,  he  is 
bound  by  the  rules  "now  in  force  or  which  may  hereafter  be 
enacted,"  and  must  take  notice  of  the  existence  and  effect  of  sucb 
reserved  power:  Supreme  Lodge  Knights  of  Pythias  v.  Knight,  117 
Ind.  489;  Montgomery  etc.  Ins.  Co.  v.  Milner,  90  Iowa,  685;  Supreme 
Lodge  Knights  of  Pythias  v.  La  Malta,  95  Tenn.  157.  Thus,  a  pro- 
vision against  liability  in  case  of  death  by  suicide,  contained  in  a 
certificate  of  membership  in  a  mutual  relief  association,  though  not 
authorized  by  its  by-laws.  Is  a  binding  i>art  of  the  contract  of  insur- 
ance, where  it  does  not  violate  the  articles  of  organization  of  the 
association:  McCoy  v.  Northwestern  etc.  Assn.,  92  Wis.  577.  But  the 
board  of  control  of  the  endowment  rank  of  a  mutual  benefit  society 
has  no  poAver  to  pass  a  law  that  payment  will  not  be  made  on  the 
certificates  of  members  who  commit  suicide,  imder  a  provision  in  the 
constitution  that  such  board  shall  have  "entire  charge  and  full  con- 
trol of  the  endowment  rank,"  subject  to  such  restrictions  as  the 
supreme  lodge  may  provide,  as  this  language  imports  executive,  not 
legislative  functions:  Supreme  Lodge  Knights  of  Pythias  v.  La  Malta, 
95  Tenn.  157.  The  supreme  lodge  of  a  mutual  benefit  society  has  no 
authority,  where  the  sole  power  to  legislate  with  respect  to  the 
endowment  rank  of  such  society  is  vested  in  the  association  by  its 
charter,  to  delegate  to  a  board  of  control  the  power  to  pass  a  general 
law  against  suicide,  affecting  the  entire  endowment  rank:  Supreme 
Lodge  Knights  of  Pythias  v.  La  Malta,  95  Tenn.  157.  So,  a  contract 
of  life  insurance  expressly  excluding  liability  in  ease  of  death  by 
euicide  cannot  be  changed  by  the  application  of  the  doctrine  of 
waiver  or  estoppel  so  as  to  cover  death  from  that  cause:  McCoy  v. 
Noi'thwestem  etc.  Assn.,  92  Wis.  577.  Under  a  contract  of  life  insur- 
ance issued  by  a  mutual  company,  conditioned  to  be  subject  to  any 
by-laws  thereafter  to  be  enacted,  the  insured  is  ibound  by  a  subse- 
quent by-law  forfeiting  such  policies,  where  the  insured  should  die 
by  his  own  hand,  sane  or  Insane:  Supreme  Commandery  etc.  Golden 
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Rule  T.  Alnsworth,  71  Ala.  436;  46  Am.  Rep.  332.  The  oonstltutloTi 
adopted  by  a  voluntary  association,  or  a  corporation.  Is  not  a  charter, 
but  only  a  by-law  under  an  inappropriate  name,  and  the  aasociation 
or  corporation  may  alter  or  abrogate  It,  unless  prohibited  by  some 
higher  rule.  A  conflict,  therefore,  between  such  a  constitution  aaid  a 
by-law  i«  merely  a  conflict  between  by-laws:  Supreme  Lodge 
Knights  of  Pythias  t.  Knight,  117  Ind.  489.  For  circumstances  under 
which  a  director  or  subordinate  officer  mayor  may  not  waive  require- 
ments prescribed  by  the  by-laws,  see  Burlington  etc.  Relief  Depart- 
ment T.  White,  41  Neb.  547;  43  Am.  St.  Rep.  701;  Hogan  v.  Pacific 
Endowment  League,  99  Cal.  248.  A  by-law  must  be  reasonable: 
Union  Mutual  Assn.  v.  Montgonery,  70  Mich.  587;  14  Am.  St  Rep. 
519.  It  cannot  prevent  an  action  to  enforce  a  death  benefit:  Burling- 
ton etc.  Relief  Department,  41  Neb.  547;  43  Am.  St.  Rep.  701;  but  a 
provision  requiring  a  prospective  member  of  a  railroad  relief  associa- 
tion to  release  the  railroad  company  from  all  claims  for  damages  for 
Injuries  which  may  be  occasioned  by  accident  Is  not  so  unreasonable 
that  a  court  can  declare  It  void:  Fuller  v.  Baltimore  etc.  Assn.,  67 
Md.  433.  A  by-law  of  a  masonic  mutual  benefit  society,  passed  In 
view  of  a  by-law  of  masonic  lodges,  excluding  saloon  keepers  from 
the  privileges  of  the  lodges,  and  providing  that  a  member  becoming 
such  saloon  keeper  ahall  forfeit  bis  membership  in  the  society,  and 
all  attendant  rights,  applies  t»  those  who  are  and  continue,  as  well 
as  to  those  who  become,  saloon  keepers  after  Its  passage:  Ellerbe  v. 
Faust,  119  Mo.  C.T3.  A  by-law  requiring  an  appeal  to  the  governing 
l>ody  of  an  association.  In  case  of  a  decision  by  subordinate  officers 
adverse  to  the  claimant,  is  reasonable  and  valid:  Supreme  Council 
etc.  of  C.  F.  V.  Forsinger,  125  Ind.  52;  21  Am.  St.  Rep.  196;  and  In  an 
action  by  a  certificate  holder  against  a  mutual  benefit  society  whose 
by-laws  require  an  appeal  to  the  governing  body,  an  answer,  alleging 
the  failure  of  the  plaintiff  to  make  such  appeal  before  bringing  the 
action,  Is  good  as  a  plea  In  abatement:  Supreme  Council  etc.  of 
CTiosen  I-Mends  v.  Forsinger,  125  Ind.  52;  21  Am.  St.  Rep.  196.  Such 
an  association  may  provide  for  tlie  presentation  of  claims  to  its  offi- 
cers: Supreme  Council  etc.  of  Chosen  Friends  r.  Forsinger,  125  Ind. 
52;  21  Am.  St  Rep.  196;  and  a  by-law  making  a  finding  of  liability 
for  death  claims  a  condition  precedent  to  a  right  to  receive  benefits 
Is  held.  In  some  Jurisdictions,  to  be  constitutional  and  valid:  Hem- 
beau  T.  Great  Camp  etc.  of  Maccabees,  101  Mich.  161:  45  Am.  St. 
Rep.  400.  A  by-law  of  an  Insurance  company  Is  not  void  as  creating 
a  forfeiture  when  It  provides  tliat  In  case  of  the  failure  of  any  mem- 
ber to  pay  his  asKessment  for  losses,  the  directors  may  sue  for  and 
recover  the  whole  amount  of  his  deposit  note.  If  the  by-law  further 
provides  that  the  money  thus  collected  sbaU  remain  In  the  treasury 
of  Uie  company,  subject  to  the  payment  of  the  subsequent  losses,  till 
the  term  of  insurance  expires,  the  l>alance  tlien  remaining  to  be 
returned:  Oahill  v.  Kalamazoo  etc.  Ins.  Co.,  2  Doug.  124;  43  Am.  Dec. 
457.  A  policy  holder  In  a  mutual  Insurance  company  Is  presumed 
to  know  such  rules  as  are  contained  In  the  charter  and  by-laws,  but 
not  the  business  regulations  and  Instructions  to  agents  adopted  by 
the  officers  of  the  company:   Walsh  v.  iCtna  Life  Ins.  Co.,  80  Iowa, 
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133;  6  Am.  Rep.  664.  The  contract  of  insurn.nee  between  a  mutual 
benefit  society  and  one  of  its  members  is  made  up  of  the  application 
for  membership,  the  certificate  issued,  and  the  charter,  constitution, 
ajid  by-laws  of  the  order:  Holland  v.  Supreme  Coiin>cil  etc.  of 
Chosen  Friends,  54  N.  J.  L.  490;  Supreme  Lodge  Knights  of  Pythias 
V.  La  Malta,  95  Teun.  157;  Union  Mutual  Assn.  v.  Montgomery,  70 
Mich.  587;  14  Am.  St.  Rep.  519. 

Power  of  Company  and  its  Agents.— TTue  business  of  an  insurance 
<K)mpany  whether  conducted  on  the  mutual  or  stock  plan,  is  managed 
by  its  officers  and  agents,  and  the  corporators  are  bound  by  the  acts 
of  such  agents  in  all  matters  properly  doue  within  the  scope  of  the 
powers  committed  to  them:  Akers  v.  Hite,  94  Pa.  St.  394;  39  Am. 
Rep.  792.  The  oflBcers  of  a  subordinate  division  of  an  unincorpo- 
rated association  upon  application  to  them  for  a  death  report,  may 
waive  proof  of  death  by  refusing  to  give  the  report  and  disclaiming 
all  liability  under  the  beneficiary  certificate:  Daniher  v.  Grand  Lodge 
A.  O.  U.  W.,  10  Utah,  110.  An  ofiicer  of  a  mutual  benefit  association 
who  is  its  executive  head,  keeping  its  records,  holding  its  funds  in 
trust,  and  paying  out  the  same  on  approval,  has  power  to  bind  tlie 
association  l)y  waiving  a  forfeiture  provided  for  in  its  by-laws: 
Moore  v.  Order  of  Railway  Conductors,  90  Iowa,  721.  A  soliciting 
agent  of  a  benevolent  society  may  waive  such  conditions  of  the 
application  for  membership  as  do  not  relate  to  the  by-laws:  Supreme 
Council  etc.  C.  B.  Legion  v.  Boyle,  10  Ind.  App.  301.  But  oflicers  of  a 
mutual  benefit  society  have  no  power  to  arbitrarily  reject  a  claimant's 
proofs:  Supreme  Council  etc.  of  Chosen  Friends  v.  Forsinger,  125  Ind. 
52;  21  Am.  St.  Rep.  196;  and  the  officers  of  a  beneficiary  association 
have  no  authority  to  waive  a  by-law  of  the  association  which  pro- 
vides that  only  persons  of  a  particular  class  "between  the  ages  of 
twenty  and  fifty-one  years"  may  become  members,  and  to  admit  to 
membership  a  person  otherwise  eligible  wliose  age  exceeds  that  limit: 
McCoy  V.  Roman  Catholic  etc.  Ins.  Co.,  152  Mass.  272.  An  insurance 
by  a  mutual  company  may  be  canceled  by  agreement  of  the  parties, 
and  the  insured  is  not  liable  to  assessment  on  his  premium  notes  for 
subsequently  contracted  indebtedness:  Akers  v.  Hite,  94  Pa.  St.  394; 
39  Am.  Rep.  792.  A  provision  in  the  constitution  of  a  mutual  aid 
society,  limiting  the  beneficiaries  in  an  insurance  certificate  to  mem- 
bers of  the  family  of  the  holder  or  those  dependent  upon  him  may  be 
waived  by  the  society,  and  cannot  be  questioned  by  third  persons: 
Johnson  v.  Knights  of  Honor,  53  Ark.  255. 

Beneficiaries  —  Designation. — The  subject  of  beneficiaries  is  dis- 
cussed at  some  length  in  the  monographic  note  to  Bankers'  etc.  Assn. 
y.  Stapp,  19  Am.  St.  Rep.  786,  on  mutual  benefit  associations;  but 
there  are  some  later  cases,  a  synopsis  of  which  is  here  given.  If 
the  by-laws  of  a  mutual  life  benefit  society  impose  no  limit  as  to 
the  persons  to  whom  certificates  shall  be  payable,  the  person  insured 
In  such  an  association  has  a  right  to  direct  the  amount  of  his  cer- 
tificate to  be  paid  to  a  stranger  having  no  insurable  interest  in  his 
life;  Sabin  v.  Phinney,  134  N.  Y.  423;  30  Am.  St.  Rep.  681;  Milner  v. 
Bowman,  119  Ind.  448;  Masonic  etc.  Assn.  v.  Bunch,  109  Mo.  560; 
Ingersoll  v.  Knights  of  Golden  Rule,  47  Fed.  Rep,  272;  Northwestern 
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ptc.  Aid  Assn.  v.  Jones.  154  Pa.  St.  09;  Sa  Am,  St.  Rep.  SIO; 
Blomnlngton  etc.  Assn.  v.  Blue,  120  111.  121;  60  Am.  Rep.  5nS; 
contra,  Caudell  r.  Woodward.  96  Ky.  646;  or  be  may  be  hliu- 
self  the  sole  beneflc-dary:  Rockhold  v.  Canton  etc.  Sec,  129  111. 
440;  Harding  v.  LltUebale,  130  Mass.  100.  Public  policy,  how- 
ever, forbids  one  person,  who  has  no  Interest  in  the  contin- 
uajice  of  the  life  of  another,  from  srcculatlnK  on  that  life  by 
procurlnjr  a  policy  of  Insurance  thereon,  without  the  knowledge  or 
consent  of  the  Insured:  Bloomlngton  etc.  Assn.  v.  Blue,  supra. 
A  creditor,  howf  ver,  may  lawfully  insure  the  life  of  his  debtor  In  a 
mutual  aid  society:  Ulrich  v.  Reinoehl,  143  Pa.  St.  23S;  24  Am.  St. 
Rep.  534.  The  statute  or  charter  of  the  order  designating  beneficl- 
arl(^  controls:  BrittoTi  v.  Supreme  Council  etc.  Royal  Arcanum,  46  N. 
J.  Eq.  102;  19  Am.  St.  Rep.  370;  National  etc.  Aid  Assn.  v.  Gonser,  43 
Ohio  St.  1;  Caudell  t.  Woodward,  96  Ky.  640;  but  where  the  statute 
designates  the  class  of  persons  to  be  benefited,  the  fact  that  the 
designation  of  the  beneficiary  In  a  certificate  Issued  by  a  beneficiary 
association  was  invalid  does  not  make  the  contract  void;  and  on  the 
dea<h  of  the  insured  his  executor  Is  entitled  to  the  money  In  trust 
for  the  benefit  of  those  who  were  entitled  to  be  named  as  benefici- 
aries at  the  time  the  contract  was  made:  Clarke  v.  Schwarzenberg, 
162  Ma.ss.  98;  Shea  v.  Massachu.setts  etc.  Assn.,  160  Mass.  289;  38  Am. 
St.  Rep.  475;  National  etc.  Aid  Assn.  v.  Gonser,  43  Ohio  St.  1;  Caudell 
V,  Woodward,  96  Ky.  640.  No  person  not  of  the  class  for  whose  bone- 
fit  a  mutual  benefit  a^ssoclatlon  Is  authorized  can  be  a  beneficiary: 
Wolf  V.  Di-strlct  Grand  Lodge  etc.,  102  Mich.  23;  Metropolitan 
Life  Ins.  Co.  v.  O'Brien,  92  Mich.  584;  Brltton  v.  Supreme  Council 
etc.  Royal  Arcanum.  46  N.  J.  Eq.  102;  19  Am.  St.  Rep.  376;  Alexander 
V.  Parker,  144  111.  355.  If,  under  the  constitution  of  a  mutual  benefit 
as.sociation,  members  have  the  absolute  right  to  name  their  benefici- 
aries. It  Is  the  duty  of  the  officer  who  Issues  a  certificate  of  member- 
ship to  Insert  therein  the  name  of  the  beneficiary  named  In  the 
application  for  membership;  and  there  Is  no  legal  objection  to  a 
member's  designating.  In  his  application  for  transfer  to  another  class 
of  moml>er8,  the  beneficiaries  he  desires  named  In  the  nerw  certificate 
<if  membership:  Eckler  v.  Terry,  95  Mich.  123.  If  one  of  two  bene- 
ficl.TrlrB  under  a  benefit  certificate  Is  Ineligible,  the  other  te  entitled  to 
the  whole  fund:  Rcnner  v.  Supreme  Lodge  Bohemian  etc.  Soc.  80 
Wis.  401;  Caudell  v.  Woodward,  96  Ky.  646.  Under  a  statute 
authorizing  the  organization  of  corporations  for  the  purpose  of  assist- 
ing the  widows,  orphans,  and  otlier  relatives  of  deceased  members,- 
or  a-ny  persons  dependent  upon  deceased  members,  one  may  be  made 
a  ben<«flrlary  who  Is  neither  a  widow,  orphan,  or  other  relative  of 
the  meml>er,  If  wholly,  or  partly,  "deiwndent"  upon  him  for  support. 
Thus,  an  afllancwl  wife.  If  partly  dependent  ui>on  her  Intended  hus- 
band, may  be  made  a  beneficiary  In  his  benefit  certificate:  McCarthy 
T.  Supreme  Ix)dge  etc.  of  Protection,  153  Mass.  314;  25  Am.  St.  Rep. 
«37:  bat  the  question  of  dependence,  In  such  a  case.  Is  a  questiou 
of  fart:  .Mexander  v.  Parker,  144  III.  Sfi.'S.  A  member  cannot  desig- 
nate his  "ewtate"  as  a  thMiefirlary:  Daniels  v.  Pratt,  143  Mass.  216;  or 
a  mcri'  creditor:  Clarke  v.  Srhwarzenberg.  162  Mass.  98;  104  Mass. 
S-17.    The  contract  of  a  mutual  railroad  Insurance  association  la  ordl- 
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narily  to  pay  the  death  benefit,  where  no  beneficiary  Is  named,  to 
the  wife  of  a  member,  If  he  has  one.  Hence,  if  one  has  become  a 
member  of  such  association  without  any  written  formal  application, 
the  court  will  hold  the  widow  to  be  the  bemeflciaiy  the  same  as  it 
would  if  an  application  had  been  filed  without  designating  aaiy  bene- 
ficiary: Burlington  etc.  Relief  Department  v.  White,  41  Neb.  547; 
43  Am.  St.  Rep.  701.  That  a  widow  is  the  heir  of  her  deceased 
husband,  within  the  meaning  of  the  by-laws,  see  Hanson  v.  Minne- 
sota Scandinavian  etc.  Assn.  59  Minn.  123.  Contra,  Johnson  v. 
Knights  of  Honor,  53  Ark.  255. 

Childrenmaybenamed  and  have  a  right  to  recover  as  beneficiaries: 
Voorheis  v.  People's  etc.  Soc,  91  Mich.  469,  473.  The  stepdaughter  of 
a  deceased  member  is  his  "orphan,"  and  is  properly  designated  as  a 
beneficiary  under  his  certificate:  Renner  v.  Supreme  T^odge  Bohemian 
etc.  Soc,  89  Wis.  401.  A  member  may  designate  his  "lodge"  or 
"^ove"  as  a  beneficiary  in  case  of  his  decease:  Bacon  v.  Brotherhood 
of  R.  R.  Brakemen,  46  Minn.  303;  Finch  v.  Grand  Grove  etc.  Order  of 
Druids,  60  Minn.  308.  The  words  "legal  representatives"  in  a  life 
insurance  policy  mean  heirs  or  next  of  kin,  and  not  executors  or 
administrators:  Schultz  v.  Citizens'  etc.  Life  Ins.  Co.,  59  Minn.  308. 
The  words  "legal  representatives"  ordinarily  mean  executors  or 
administrators,  and  that  meaning  will  be  given  them  in  any  instance 
unless  there  are  facts  existing  which  show  that  the  words  were  not 
used  in  their  ordinary  sense:  Sulz  v.  Mutual  etc.  Life  Assn.,  145  N.  Y. 
563,  where  the  plaintiff  was  held  not  entitled  to  maintain  an  action 
on  a  benefit  certificate  irrespective  of  her  character  as  administratrix. 
A  relative  by  affinity,  if  selected  by  the  insured  member,  may  draw 
a  benefit  fund  where,  under  the  statute,  a  person  "related  to  and 
dependent  upon"  him  is  authorized  to  draw  the  sum:  Bennett  v. 
Van  Riper,  47  N.  J.  Eq.  563;  24  Am.  St.  Rep.  416.  A  certificate  made 
payable  to  the  member's  stepfather  is  valid  under  a  statute  providing 
that  no  sucJi  certificate  shall  issue  unless  the  beneficiary  be  the  hus- 
band, wife,  relative,  legal  representative,  heir,  or  legatee  of  the 
Insured:  Simcoke  v.  Grand  Lodge  A.  O.  U.  W.,  84  Iowa,  383. 

Change  of.— The  right  of  a  member  of  a  mutual  benefit  society  to 
change  the  beneficiary  named  in  his  benefit  certificate  arises,  not  from 
the  character  of  the  association,  but  from  the  contract  between  the 
parties.  The  only  restriction  upon  his  power  to  make  such  change 
at  will  is  snch  as  is  found  in  the  statute,  charter,  or  by-laws  of  the 
association.  The  laws  of  tlie  society  prescribing  a  mode  of  changing 
the  beneficiary  must  be  followed.  It  cannot  be  made  in  any  other 
manner:  See  extended  note  to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St. 
Rep.  790:  Rollins  v.  McHatton,  16  Col.  203;  25  Am.  St.  Rep.  260: 
Metropolitan  Life  Ins.  Co.  v.  O'Brien,  92  Mich.  584;  Lamont  v.  Hotel 
Men's  etc.  Assn.,  30  Fed.  Rep.  817;  Block  v.  Valley  etc.  Ins.  Assn., 
52  Ark.  201;  20  Am.  St.  Rep.  166;  Jory  v.  Supreme  Council  etc.  Legion 
of  Honor,  105  Cal.  20;  45  Am.  St.  Rep.  17;  Leaf  v.  Leaf,  92  Ky.  166; 
Hopkins  v.  Hopkins,  92  Ky.  324;  Bowman  v.  Moore,  87  Cal.  306; 
Supreme  Council  etc.  Legion  of  Honor  v.  Smith,  45  N.  J.  Eq.  466; 
McLaughlin  v.  McLaughlin,  104  Cal.  171;  43  Am.  St.  Rep.  83;  Holland 
V.  Taylor,  111  Ind.  121;  Barton  v.  Providence  etc.  Assn.,  63  N.  H. 
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P3r.:  T.nmont  v.  Grand   Lodjre  etc.  Legion  of  Honor,  31   Fed.  Rop. 
177:  IMtsworth  v.  Titsworth.  40  K.an.  571:  Gentry  v.  Supreme  I.od?e 
Knights  of  Honor,  23  Fed.  Rep.  718;  Masonic  etc.  Ben.  Soc,  v.  Burk- 
liart,  110  Ind.  1S9;  Marsh  v.  Supreme  Council  etc.  Legion  of  Honor, 
149  Mass.  512;  Sinicock  v.  Grand  I>odge  A.  O.  U.  W.,  84  Iowa,  383. 
In  ArkanKis  It  Is  held  that  no  change  of  beneficiary  can  be  made. un- 
less It  is  expressly  authorized  by  the  contract  itself  or  the  articles  of 
association  or  by-laws  of  the  society:   Johnson  v.  Hall,  55  Ark.  210. 
Such  change  may  be  made  by  an  indorsement  upon  the  benefit  certif- 
icate:   Bowman  v.  Moore,  87  Cal.  300;  Schmidt  v.  Iowa  Kuig'hts  of 
Pythias  Ins.  Assn.,  82  Iowa,  3(M;  Highland  v.  Highland.  109  111.  3GG; 
or  by  an  assignment  of  It:   See  extended  note  to  Bankers'  etc.  Assn. 
V.  Stapp,  19  Am.  St  Rep.  790;  Mllner  v.  Bowman,  119  Ind.  448;  Hir- 
schl  V.  Olark,  81  Iowa,  200;  Benton  v.  Brotherhood  of  R.  R.  Brake- 
men,  146  IIL  570;  but  the  assignment  must  be  as  prescril)ed:  Hotel 
Mens'  etc.  Assn.  v.  Brown,  33  Fed.  Rep.  11.     If  the  charter  of  tlie 
association  specifically  provides  how  and  to  whom  the  benefit  shall 
l>e  paid,  it  Is  not  In  the  power  of  the  Insured,  or  the  company  and 
the  Insured,  by  any  stipulation  In  the  policy,  to  defeat  their  rights; 
Hopkins  V.  Hopkins,  92  Ky.  324;  Presbyterian  etc.  Fund  v,  Allen,  10i> 
Ind.  593;  though  a  mutual  benefit  association  may  waive  formalities 
required  by  its  charter  to  be  complied  with  in  changing  beneficiaries: 
Manning  v.  Ancient  Order  of  United  Workmen,  86  Ky.  136;  9  Am.  St. 
Rep.  270;  Adams  v.  Grand  Lodge,  105  Cal.  321;  45  Am,  St  Rep.  45. 
But  where  a  wife  Is  entitled  to  hold  separate  estate,  the  husband 
may,  In  a  policy  payable  to  his  wife,  reserve  the  right  to  change  the 
beneficiary,  although  the  charter  of  the  Insuring  company  provides 
that  a  policy  of  Insurance  Issued  for  the  benefit  of  the  wife  of  the 
ln.sured  shall  be  held  by  her  "free  from  all  existing  debts,  contracts, 
and  engagements"  of  the  Insured,  and  which  provision  Is,  In  sub- 
stance, the  same  as  the  general  Insurance  law  of  the  state:    Hop- 
kins V.  Hopkins,  92  Ky.  324.     The  willingness  of  a  mutual  benefit 
society,  after  the  dt>ath  of  the  Insured,  to  pay  Into  court  the  money 
called  for  by  the  certificate,  to  be  disposed  of  as  the  court  may  di- 
rect, cannot  aCfect  the  rights  of  the  beneficiary,  as  the  society  has  no 
power,  by  stipulation,  or  otherwise,  to  change  or  affect  those  rights: 
Mel^aughlin  v.  McLaughlin,  104  Cal.  171;  43  Am.  St  Rep.  S3.    It  will 
be  presumed,  until  the  contrary  appears,  that  the  insured  has  Uie 
right  to  change  the  l>eneflciary  named  In  his  certificate  at  any  time 
l)efore  his  death:  Thomas  v.  Grand  Lodge  A.  O.  U.  W.,  12  Wash.  500. 
Ovr]ng  to  Irregularities,  or  complete  absence  of  effort  to  follow  tlie 
prescribed   n>ethod    of  changing    beneficiaries,    such    an  attempted 
change  has.  In  some  cases,  been  held  Ineffectual  and  to  confer  no 
right*  on  the  new  beneficiary:    Grace  v.  Northwestern  etc.  Assn.,  87 
Wis.  fMK2:  41  Am.  St.  Rep.  02;  Thomas  v.  Thomas,  131  N.  Y.  205;  27 
Ara.  8t  Rep.  582;  Rollins  v.  McHatton,  16  Colo.  203;  25  Am.  St  Rep. 
200:  Wendt  v.  Iowa  Legion  of  Honor,  72  Iowa,  G82;  Hall  v.  Norfh- 
wofrtem  Endowment  etc.  A8.«<n..  47  Minn.  85;  Marsh  v.  Supreme  Coun- 
cil etc.  Legion  of  Honor,  149  Mass.  512;  Elsey  v.  Odd  Fellows'  etc. 
AMin..  142  Mans.  224. 

But  DotwIthBtandlng  the  fact  that  the  acts  relied  on  to  effect  a 
change  of  heueficiarlea  are  not  an  exact  compliance  with  the  laws  of 
the   assoclatloD     prettcriblug    the  mode   of  changing    a  beneficiary. 
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^uity  will  sometimes  treat  the  substitution  as  complete  and  effect- 
ual, as  illustrated  by  the  following  cases:  Rollins  v.  McHatton,  16 
<Jolo.  203;  25  Am.  St.  Rep.  260;  J  cry  v.  Supreme  Ck)uneil  etc.  Legion  of 
Honor,  105  Cal.  20;  45  Am.  St.  Rep.  17;  Leaf  v.  Leaf,  92  Ky.  166; 
Adams  v.  Grand  Lodge,  105  Cal.  321;  45  Am.  St.  Rep.  45;  but  it  is  not 
every  case  in  which  equity  will  interfere  to  remedy  a  defective  exe- 
<;ution  of  a  power:  Thomas  v.  Thomas,  131  N.  Y.  205;  27  Am.  St,  Rep. 
582.  A  beneficiary  cannot  prevent  a  change  of  beneficiaries  by  ob- 
taining a  benefit  certificate  of  a  member  of  a  beneficial  association 
and  refusing  to  surrender  it  to  him  for  the  purpose  of  making  that 
change  of  beneficiary  which  he  is  entitled  to  make:  Jory  v.  Supreme 
Council  etc.  Legion  of  Honor,  105  Cal.  20;  45  Am.  St.  Rep.  17.  A  mem- 
ber may,  after  he  bas  transferred  the  possession  of  a  certificate,  and 
regained  possession  of  it  by  false  and  fraudulent  representations,  sur- 
render it,  and  name  a  new  beneficiary,  to  the  exclusion  of  the  one  first 
named:  Brown  v.  Grand  Lodge  A.  O,  U.  W.,  80  Iowa,  287;  20  Am.  S^, 
Rep.  420.  If  a  member  of  a  beneficial  association,  the  constitution 
and  laws  of  which  authorize  its  members  to  change  the  beneficiary 
named  in  the  benefit  certificates,  names  his  mother  in  the  certificate, 
but  subsequently,  on  his  marriage,  changes  the  beneficiary  to  his 
wife,  delivering  the  certificate  into  her  control,  and  before  his  death 
obtains  tbe  certificate  without  his  wife's  knowledge  or  consent,  sur- 
renders it,  and  takes  out  a  new  one,  with  his  mother  named  therein 
as  beneficiary,  the  wife  is  not  entitled  to  recover  from  the  associa- 
tion the  amount  of  the  benefit:  Beatty  v.  Supreme  Commandery  etc. 
Golden  Cross,  154  Pa.  St,  484.  The  marriage  of  a  member  who  has 
made  a  certificate  payable  to  his  mother  does  not  revoke  the  certif- 
icate: Note  to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  787;  Ben- 
ton V.  Brotherhood  of  R.  R.  Brakemen,  146  111.  570.  The  laws  in  force 
at  the  time  a  change  is  made  are  those  which  control:  Supreme  Coun- 
cil C.  K.  V.  Frenke,  137  111.  118.  The  consent  of  a  designated  bene- 
ficiary of  a  member  of  a  mutual  benefit  association  to  a  change  of 
beneficiaries  is  not  required,  because  he  has  no  interest  or  vested 
right  in  the  fund  or  bounty  of  his  donor  until  the  death  of  the  lat- 
ter:  Union  etc.  Assn.  v.  Montgomery,  70  Mich.  587;  14  Am.  St.  Rep. 

A  change  of  beneficiary  cannot  be  made  by  the  will  of  a  member  of 
a  benefit  association  when  its  by-laws  point  out  a  mode  in  which 
such  dhanges  can  be  made,  and  that  mode  is  not  adopted.  The 
jnethod  prescribed  for  changing  beneficiaries  is  exclusive:  McCarthy 
V.  Supreme  Lodge  etc.  of  Protection,  153  Mass.  314;  25  Am.  St.  Rep, 
637;  Hainer  v.  Iowa  Legion  of  Honor,  78  Iowa,  245;  De  Silva  v.  Su- 
preme Council  of  Portuguese  Union,  109  Cal.  373;  Holland  v.  Taylor, 
111  Ind.  121;  Supreme  Council  etc.  Legion  of  Honor  v.  Perry,  140 
Mass.  580;  Mellows  v.  Mellows,  61  N.  H.  137;  Stephenson  v.  Stephen- 
«on,  64  Iowa,  534, 

But  the  substitution  of  the  executors  of  the  member  as  his  bene- 
ficiaries, and  the  insertion  in  his  will  of  a  direction  to  them  to  apply 
the  proceeds  in  payment  of  his  debts,  is  not  an  attempt  to  devise  by 
will  the  policy  or  its  proceeds:  Bowman  v,  Moore,  87  Oal.  306.  Neither 
can  an  indorsement  on  a  certificate,  "It  is  my  will  that  the  benefit 
Jiamed  in  this  certificate  be  paid  to  my  sister,"  be  considered  a  will. 
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whcrp  the  certificate  was  never  delivered  to  the  sister.  It  Is  a  mere 
direction  a«  to  payment:   Highland  v.  Highland,  109  111.  366. 

There  are  circumstances,  however.  In  which  the  proceeds  of  the 
certiticate  ought.  In  good  conscience,  to  go  to  the  person  designated 
Jn  the  will,  and  a  court  of  equity  will  direct  the  same  In  that  course: 
Order  of  Mutual  Oompanlous  v.  Griest,  76  Cal.  4W;  Daniels  v.  Pratt, 
143  Mass.  216.  Thus,  when  a  certificate  is  lost  or  mislaid  by  the  In- 
jured, without  fault  on  his  part,  so  that  It  Is  Impossible  for  him  to 
name  a  new  beneficiary  In  the  manner  prescribed  by  the  by-laws  of 
the  fioclt«ty,  a  court  of  equity  will  enforce  his  disposition  of  the  insur- 
ance by  a  will  in  which  he  names  a  new  beneficiary:  Grand  Lodge 
.\.  O.  U.  W.  V.  Noll,  90  Mich.  37;  30  Am.  St.  Rep.  419.  However,  a 
change  of  beneficiary  may  be  made  by  a  member  in  his  last  will  and 
testament,  where  the  constitution  and  by-laws  do  not  prescribe  a 
different  method:  Masonic  etc.  Assn.  v.  Bunch,  109  Mo.  560.  The  re- 
sults of  the  death  of  a  beneficiary  before  the  death  of  a  person  whose 
life  is  insured  are  discussed  in  the  monographic  note  to  Hooker  v. 
Sugg.  11  Am.  St  Rep.  721-724.  The  statutes  of  Maine  regulating  the 
distribution  of  money  derived  from  life  Insurance  do  not  affect  Insur- 
ance vested  in,  or  derived  by,  the  testator,  as  a  beneficiary  under  a 
policy  upon  the  life  of  a  third  person.  Such  rights  will  pass  by  will 
without  special  designation:   Small  v.  Jose,  86  Me.  120. 

Proof$  of  i)«'a<A.— 'VVTieai  a  deaUi  occurs,  there  is  ordinarily  no  defin- 
ite duty  to  furnish  proofs  of  death,  as  In  the  case  of  ordinary  life 
Insuranc-e;  but  tlie  bt^neficiarj-  s^hould  inform  some  otficer  of  the  asso- 
ciation of  it.  Benefit  associations  generally  have  a  way  of  Investi- 
gating death  claims  and  to  have  proofs  of  death  prepared  according 
to  proscribed  forms,  and  to  do  everything  required  to  place  the  bene- 
ficiary In  the  possession  of  the  benefit  secured  by  the  certificate, 
wiUiout  expense  to  him:  Anderson  v.  Supreme  Council  etc.  of  Chosen 
rrlends,  135  N.  Y.  107;  I^orscher  v.  Supreme  Ix)dge  Knights  of  Honor, 
72  Mich.  316.  If,  however,  an  action  Is  brought  on  the  certificate,  the 
l)eneflciary  Is  not  concluded  or  estopped  by  the  statements  ot  physi- 
cians, but  the  issue  made  by  tlie  pleadings  as  to  the  real  cause  of 
death  Is  triable  as  any  other  issue  of  fact:  Bentz  v.  Northwestern 
Aid  Assn.,  40  .Minn.  202;  and,  if  the  association  refuses  to  pay  upon 
the  ground  of  fraud  practiced  by  the  member  In  becoming  such.  It 
will  be  presumed  that  proofs  of  death  were  made  by  those  whose 
duty  it  was  to  do  so:  I.or.sclieT  v.  Sui)reme  Ivodge  Knights  of  Honor, 
72  Mich.  316.  The  death  of  a  member  is  sufficiently  proved  to  au- 
thorize a  call  for  an  asm-ssment  by  the  record  of  the  board  of  dlrec- 
toni:    Van  Frank  v.  United  States  etc.  Assn..  158  111.  560. 

Jnintrancr  ilonry — Vested  R\<jhts—A8s{ijnmcnt. — .\  beneficiary  named 
In  a  benefit  certificate  has  merely  a  bare  expectancy,  which  ceaees 
upon  his  death  during  the  life  of  the  person  Insured:  Gutterson  r. 
CJutterson.  M  Minn.  278.  He  acquires  no  vested  rights  which  are  to 
accrue  upon  Uie  death  of  a  nieniber,  until  mich  death  occurs,  at 
which  time  his  position  and  rights  do  become  vested:  Masonic  etc. 
Ben.  8oc.  r.  Burkhart,  110  Ind.  189;  note  to  Bankers'  etc.  Assn.  r. 
Rtapp.  19  Am.  St.  Rep.  7S9;  Benton  v.  Brotherhood  of  R.  R.  Brake- 
men.  146  III.  {S70:  Wells  V.  Covenant  etc.  Assn..  126  Mo.  630;  Brown 
▼.  Grand  Lodge  A.  O.  U.  W..  80  Iowa,  287;  20  Am.  St.  Rep.  420;  Mil- 
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tier  V.  Bowman,  119  Ind.  448;  Haskins  v.  Kendall,  15S  Mass.  224;  35 
Am.  St.  Rep.  490;  Rollins  v.  McHatton,  16  Col.  203;  25  Am.  St.  Rep. 
260;  Sabin  v.  Phinney,  134  N.  Y.  423;  30  Am.  St.  Rep.  681;  Michigan 
Mut.  etc.  Assn.  v.  Rolfe,  76  Mich.  146;  Jory  v.  Supreme  Council  etc. 
Legion  of  Honor,  105  Cal.  20;  45  Am.  St.  Rep.  17;  Catholic  Knights  v. 
Kuhn,  91  Tenn.  214;  Knights  of  Honor  v.  Watson,  64  N.  H.  517;  Mar- 
tin V.  Stnbblngs,  126  111.  387;  9  Am.  St.  Rep.  620. 

It  is  held  in  some  of  the  states  that  a  party  having  no  insurable 
Interest  in  the  life  of  the  insured  cannot  receive  an  assignment  of  a 
policy  of  insurance  issued  by  a  mutual  benefit  association,  especially 
upon  an  agreement  merely  to  pay  the  premiums  or  assessments  neces- 
sary to  keep  the  policy  alive,  as  it  is  against  public  policy  to  allow 
anyone  who  has  no  insura.ble  interest  to  be  the  owner  of  a  policy  of 
insurance  upon  the  life  of  a  human  being,  for  the  reason  that  it  cre- 
ates a  temptation  to  destroy  his  life.  Such  assignment  does  not, 
however,  vitiate  the  policy,  but  will,  on  the  death  of  the  insured, 
leave  the  insurance  money  payable  to  the  parties  originally  desig- 
nated in  the  certificate.  The  insurance  company  must  perform  its 
•contract,  but  the  law  will  dispose  of  the  money  according  to  the 
rights  of  the  parties.  The  person  named  as  beneficiary,  or  his  as- 
signee, neither  of  whom  has  any  Insurable  interest  in  the  life  of  the 
insured,  will  hold  the  proceeds  of  the  certificate  as  the  trustee  for 
the  benefit  of  those  entitled  by  law  to  receive  the  insurance  money: 
Price  V.  Supreme  Lodge  Knights  of  Honor,  68  Tex.  361;  Cheeves  v. 
Anders,  87  Tex.  287;  Pasye  v.  Adams,  81  Ky.  368.  The  assignment 
of  a  policy  of  insurance  to  a  party  not  having  an  insurable  interest 
is  as  objectionable  as  if  the  assignee  took  out  a  policy  of  insurance  in 
his  own  name:  Basye  v.  Adams,  81  Ky.  368.  But,  in  other  states,  it 
is  not  necessary  to  the  validity  of  a  benefit  certificate  that  the  bene- 
ficiary should  have  an  insurable  interest  in  the  life  of  the  insured; 
-and  it  bas  been  held  that,  if  a  policy  is  valid  at  its  inception,  it  may 
he  assigned  to  one  not  having  an  insurable  interest  in  the  life  of  the 
insured,  when  not  used  as  a  cloak  for  a  wager.  Thus,  where  the  as- 
signee paid  three  hundred  dollars  for  the  assignment  of  a  policy  for 
two  thousand  dollars,  and  agreed  to  pay  the  dues  and  assessments  on 
the  policy,  the  court  could  not  say,  as  a  matter  of  law,  in  the  absence 
■of  proof  of  any  age  or  expectancy  of  life  of  the  insured,  that  the 
sale  or  assignment  was  tainted  with  the  vice  of  gambling,  such  ques- 
tion usually  being  one  of  fact:  Nye  v.  Grand  Lodge  A.  O.  U.  W.,  9 
Ind.  App.  131.  The  beneficiary's  assignment  to  one  of  his  creditors 
has  been  upheld  as  valid,  at  least  to  the  extent  of  the  debt,  and  not 
capable  of  revocation  by  the  beneficiary:  Briggs  v.  Earl,  lc9  Mass.473. 
A  policy  of  life  insurance  taken  out  solely  for  the  purpose  of  reimburs- 
ing a  creditor  of  the  insured,  may  be  assigned  by  the  insured  to  such 
•creditor,  though  it  is  made  payable,  in  terms,  to  the  "legal  representa- 
tives" of  the  insured:  Robinson  v.  Hurst,  78  Md.  59;  44  Am.  St.  Rep. 
206;  and  such  assignment  is  valid  without  the  assent  of  the  iu.surance 
company:  Robinson  v.  Cator,  78  Md.  72.  A  member  of  a  mutual  bene- 
fit society  may  assign  his  certificate  of  membership  to  his  creditor, 
where  the  laws  of  the  society  place  no  restriction  upon  his  riglit  to 
name  a  beneficiary,  and  the  assignee  may  enforce  his  clnini,  to  the 
extent  of  his  debt,  even  against  the  widow  who  was  the  original  bene- 
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flclary:  Martin  t.  Stubblnjrs,  126  111.  3S7;  9  Am.  St.  Rep.  G20.  Evea 
•where  an  aaslgrnment  or  transfer  of  the  certificate  to  a  creditor  of 
the  l)eneficiary  la  against  public  policy,  except  to  the  amount  of  hi« 
debt,  and  cannot  be  enforced  for  any  further  amount  by  the  assignee; 
yet  if  the  assignment  is  not  forbidden  by  the  rules  of  the  association, 
and  Its  validity  Is  recognized  by  the  society,  after  the  death  of  the 
beneflclary,  by  payment  of  the  money  to  the  assignee,  the  heirs  or 
distributees  of  the  deceased  benetiiclary  cannot  Impiign  It:  Stoelker  r. 
Thornton,  88  Ala-  241.  An  assignment  of  the  certificate,  with  direc- 
tions to  the  association  to  pay  the  proceeds  to  the  assignee,  efifects  a 
change  of  beneficiaries:  Milner  v.  Bowman,  119  Ind.  448.  The  bene- 
ficiary may  pledge  or  assign  a  policy  of  insurance  to  the  extent  of  his 
Interest  in  It:  Connecticut  etc.  Life  Ins.  Co.  v.  Baldwin,  15  R.  I.  106. 

Of  course,  if  a  policy  of  insurance  expressly  stipulates  that  no  as- 
signment shall  be  valid  without  the  consent  of  the  company,  an  as- 
signment without  such  consent  Is  without  effect:  Molse  v.  Mutual  etc. 
Life  Assn.,  45  La.  Ann.  736;  Harman  v.  Lewis,  24  Fed.  Rep.  97.  A 
beneficiary  undoubtedly  has  a  right  to  assign  her  interest  after  the 
death  of  the  insured,  and  before  payment,  as  her  Interest  is  then  a 
vested  one:  Michigan  etc.  Assn.  v.  Rolfe,  76  Mich.  146;  though  it  Is 
said  that,  prior  to  the  death  of  the  insured,  the  beneficiary  has  no  in- 
terest which  he  can  assign  or  devise,  or  which  could  descend  to  Ivis 
heirs  or  personal  representatives:  Michigan  etc.  Assn.  v.  Rolfe,  7ft 
Midi.  146. 

"In  an  ordinary  life  Insurance  policy,"  says  Devens,  J.,  In  Marsh 
T.  Supreme  Couucil  etc.  Legion  of  Honor,  149  Mass.  515,  "made  pay- 
able to  a  person  named,  the  rights  of  the  beneficiary  are  fixed  by  the 
terms  of  the  policy,  and  are  vested  when  the  policy  Is  issued.  In  the 
certificates  of  a  beneficiary  association,  which  are  issued  to  a  holder, 
and  which  authorize  him  to  designate  another  beneficiary  than  the 
one  originally  named,  the  holder  may  make  such  changes  as  the  law 
of  the  association  permits,  within  the  limits  of  those  classes  for 
whom,  by  statute,  such  association  may  provide.  All  that  a  bene^ 
flclary  has  during  the  lifeUme  of  the  member  who  holds  the  cextlfl- 
cate  is  a  mere  expectancy,  which  gives  no  vested  right  in  the  antici- 
pated beut4lt,  and  is  not  property,  as.  owing  to  his  right  of  revoca- 
tion, it  Is  dependent  on  the  will  and  pleasure  of  the  holder,"  Hence, 
a  meml)er  holding  a  l>encfit  certificate,  payable  to  his  heirs  at  law, 
may  lawfully  assign  a  part  of  the  money,  paj'able,  by  Its  terms,  to  hi» 
sister,  where  the  stiituie  provides  tliat  she  may  be  a  beneficiary,  al- 
though one  condition  of  the  certificate  Is,  that  any  assignment  of  the 
certltlf^-nte  shall  be  void  unless  assented  to  In  writing  by  the  associa- 
tion. If  tho  nKHeiit  of  the  as^iix'latlon  is  manifested  by  the  signing  of 
the  trcnHUHT's  name  to  the  altered  contract  by  a  clerk,  who  acts  In 
iM)  doing  under  the  general  authority  of  the  treasurer,  as  this  Is  suf- 
flrient:  Anthony  v,  MnRsachusctts  etc.  Assn.,  158  Mass.  822.  But  tlie 
meml>er's  aHslgnment  of  his  certificate  to  a  creditor,  as  collateral  se- 
curity for  the  payment  of  his  debt.  Is  Invalid,  where  creditors  are  not 
within  the  olaKses  of  beneflclarlos  designated  by  statute:  Brlggs  v. 
Earl.  139  Mass.  473.  The  fact  that  an  insured  member  Is  Insolvent 
at  the  time  of  his  death  does  not  affect  the  validity  of  an  asslgnmenk 
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of  fhe  policy  made  by  him  at  a  time  when  he  was  solvent:   Milner 
V.  Bowman,  119  Ind.  448. 

If  the  charter  of  a  benefit  association  provides  that  a  death  benefit 
must  be  paid  to  the  legal  heirs  or  beneficiary  of  a  deceased  member, 
who  Is  insured,  such  member  oaunot  sell  and  assign  his  policy  so  as 
to  divert  the  fund  from  his  legal  heir  and  beneficiary:  Basye  v. 
Adams,  81  Ky.  368.  For  a  further  discussion  as  to  assignment  of 
benefit,  see  extended  note  to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St, 
Bep.  790. 

Whether  a  beneficiary  acquires  a  vested  interest  in  the  sum  of 
money  to  be  paid  on  the  member's  death,  must,  it  is  said,  be  deter- 
mined by  the  terms  and  conditions  of  the  contract  of  insurance,  as 
shown  by  the  certificate  and  the  constitution  of  the  association:  Su- 
preme Council  Catholic  Knights  v.  Franke,  137  111.  118.  In  Ken- 
tucky, it  is  held  that,  when  a  policy  of  insurance  is  issued,  the  right 
to  the  benefit  at  once  vests  in  the  beneficiary,  and  that  the  insured 
has  no  power  subsequently  over  the  insurance:  Manning  v.  Ancient 
Order  of  United  Workmen,  86  Ky.  136;  9  Am.  St.  Rep.  270;  but  this  is 
contrary  to  the  general  rule.  And  in  Arkansas,  it  is  held  that,  where 
the  contract  of  insurance  reserves  no  right  in  a  member  to  substitute 
another  beneficiary  for  the  one  originally  named  in  his  certificate, 
but  provides  that  the  policy  may  be  assigned,  the  right  of  the  desig- 
nated beneficiary  becomes  vested,  and  he  may  assign  his  iutex-est  in 
the  policy,  while  the  member  cannot  substitute  another  beneficiary  so 
as  to  divest  the  rights  of  the  one  first  named:  Block  v.  Valley  etc.  Ins. 
Assn..  52  Ark.  201;  20  Am.  St.  Rep.  166,  This,  too,  is  an  exceptional 
doctrine.  It  is  held  in  other  states  that  a  beneficiary,  designated  as 
such  in  a  certificate,  does  not  thereby  acquire  any  vested  rights  so  as 
to  defeat  a  subsequent  change  of  beneficiaries  effected  at  the  in- 
stance of  such  member,  unless  the  original  beneficiary  was  made  such 
on  account  of  some  contract,  or  has  some  equities  recognized  by  the 
courts,  and  which  it  would  be  inequitable  to  disappoint:  Jory  v.  Su- 
preme Council  etc.  Legion  of  Honor,  105  Cal.  20;  45  Am.  St.  Rep.  17. 
The  beneficiaries'  interest  is  such,  however,  that  it  can  only  be  ef- 
fected by  a  change  made  in  the  manner  prescribed  by  the  law  gov- 
erning the  association:  Holland  v.  Taylor,  111  Ind.  121.  If  a  by-law 
provides  that  the  payment  of  a  benefit  shall,  in  case  of  the  death  of 
a  member,  be  made:  1.  To  his  widow;  2.  To  his  children;  3.  To  his 
parents;  4.  To  his  brothers  and  sisters;  and  5.  To  his  subordinate 
grove,  the  right  of  the  member  to  change  the  order  of  such  bene- 
ficiaries, and  thereby  designate  any  one  of  them  as  the  one  to  re- 
ceive the  benefit,  is  absolute,  and  his  widow  has  no  vested  right  to 
the  benefit:  Finch  v.  Grand  Grove  etc.  Order  of  Druids,  60  Minn.  308. 
Children,  as  beneficiaries  in  a  certificate  of  membership  of  their 
father,  acquire  no  vested  Interest  therein  until  his  death:  Hoeft  v. 
Supreme  Lodge  Knights  of  Honor,  113  Cal.  91. 

The  insured  member  has  no  Interest  in  the  f\md.  He  simply  has  a 
power  of  appointment,  which  if  not  exercised  becomes  inoperative, 
and,  in  no  event.  It  has  been  held,  does  the  insurance  money  become 
assets  of  the  estate  of  the  Insured  or  recoverable  as  such  by  his  ad- 
ministrator:  Rollins  V.  McHatton,  16  Col.  203;  25  Am.  St.  Rep.  260; 
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note  to  Bankers'  etc.  Assn.  t.  Stapp,  19  Am.  St.  Rep.  789.  It  Is,  la 
fiuch  a  case,  distributable  to  the  heirs,  under  the  Intestate  law:  See 
monographic  note  to  Leavitt  v,  Dunn,  44  Am.  St.  Rep.  409,  on  insur- 
ance payable  to  "heirs."  But,  In  a  case  where  a  husband  made  his 
wife  a  beneficiary  in  his  certificate,  and  there  was  no  statute  giving 
the  wife  a  vested  Interest  in  the  certificate,  and  no  provision  therein 
giving  a  rlffht  to  her  representatives,  the  contract  was  construed  as 
being  payable  to  tJie  wife  only  In  case  of  her  surviving  her  husband, 
and,  that  contingency  having  failed,  it  was  held  that  there  was  a  re- 
sulting trust  in  favor  of  his  estate:  Haskins  v.  Kendall.  158  Mass. 
224;  35  Am.  St.  Rep.  490.  Ordinarily,  however,  the  money  due  upon 
the  certificate  of  a  member  of  a  benefit  association  at  the  time  of  his 
death  forms  no  part  of  his  estate,  but  belongs  to  the  beiiefic4arie«: 
Mullen  V.  Reed,  64  Conn.  240;  42  Am.  St.  Rep.  174. 

Title  to  Proceeds  —  Detrent  and  Dittn'hiilion. —Oa  a  failure  of  the 
meml)er  to  designate  a  beneficiary  capable  In  law  of  taking  his  bene- 
fit, and  where  tliere  is  no  one,  who,  under  the  statute,  charter,  or  by- 
laws of  the  association,  Is  capable  of  taking  at  his  death,  the  asso- 
ciation Is,  according  to  some  authorities,  under  no  obligation  to  pay 
to  anyone;  and  the  fund  cannot  be  recovered  as  assets  of  his  estate 
by  his  administrator:  See  cases  cited  in  the  note  to  Bankers'  etc. 
Assn.  V.  Stapp,  19  Am.  St.  Rep.  789;  Highland  v.  Highland,  109  111. 
300;  Maryland  etc.  Ben.  Soc.  v.  Clendinen,  44  Md.  429;  22  Am.  Rep. 
r>2;  Daniels  v.  Tratt,  143  Mass.  221.  In  such  a  ease,  the  fund  goes  to 
the  association:  Maryland  etc.  Ben.  Soc.  v.  Clendinen,  44  Md.  429;  22 
Am.  Rep.  52;  Highland  v.  Highland,  109  111.  3GG.  If  the  executor  of 
the  will  of  a  member  of  a  beneficiary  association  has  received  from 
It  the  amount  due  on  the  death  of  the  member,  and  the  persons  who 
by  the  by-laws  may  be  designated  as  beneficiaries  are  dead,  or  have 
relinquished  their  rights,  and  the  will  cannot  operate  as  a  designa- 
tion of  the  beneficiaries,  the  executor  takes  the  money  in  trust  to 
distribute  it  in  accordance  with  the  rules  established  by  the  statute 
of  distributions,  and  not  as  assets  of  the  estate:  Daniels  v.  Pratt, 
143  Mass.  21G. 

On  the  other  hand,  however,  there  are  cases  holding  that.  If  the 
menil)er  of  a  mutual  benefit  association  falls  to  designate  a  benefici- 
ary, and  dies  intestate,  the  death  benefit  will  be  distributed  to  his 
heirs  under  the  intestate  law,  to  the  exclusion  of  his  executor  and  the 
creditors  of  tlje  estate  of  the  deceased:  Wolf  v.  District  Grand  Lodge 
etc.  I.  O.  B.  B.,  102  Mich.  23;  Northwestern  etc.  Aid  Assn.  v.  Jones, 
154  Pa.  St.  99;  35  Am.  St.  Rep.  810.  So,  If  the  member,  under  a  stat- 
ute auflx)ri7,ing  him.  In  his  certificate,  to  provide  a  fund  for  the  heir* 
of  the  InHurod  as  Individual  creditors,  or  for  his  estate,  to  be  disposetl 
of  by  will,  makes  a  contract  of  Insurance  for  the  benefit  of  himself, 
the  proce<'d8  tliereof  after  his  death  form  a  part  of  his  estate  to  be 
disposed  of  under  his  will:    Harding  v.  Littlehale,  150  Mass.  100. 

If  there  has  been  no  change  of  beneficiaries,  the  benefit  fund  goes, 
of  course,  to  the  beneficiary  where  he  has  been  properly  deslffuatod: 
Cbartrand  v.  Brace,  10  Colo.  19;  25  Am.  St.  Rep.  235;  but  If  there  has 
been  a  change  of  b«*neficlnrie«  and  all  the  conditions  of  the  charter 
aud     by-laws  have  been  fulfilled.  rei;ardlng  the  change,  the  sub«tl- 
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tuted  beneficiary  sncceeds  to  the  benefit:  Union  etc.  Assn.  r.  Mont- 
gomery, 70  Mich.  587;  14  Am.  St.  Rep.  519;  Titsworth  v.  Titsworth, 
40  Kan.  571;  and  the  substituted  beneficiary  talies  the  fund  where  the 
member  has  done  all  in  his  power  to  effect  a  change  of  beneficiaries. 
t)ut  is  prevented  from  a  formal  compliance  by  the  act  of  the  original 
tvenpficiary.  Such  a  chnngo  is  an  equitable  one:  Isgrigg  v.  Schooley, 
125  Ind.  94;  Luhrs  v.  I.uhrs,  123  N.  Y.  367;  20  Am.  St.  Rep.  754.  But 
If,  by  reason  of  gome  Informality,  or  want  of  compliance  with  the 
conditions  of  the  charter  and  by-laws,  an  attempted  change  of  bene- 
ficiaries is  ineffectual  the  original  beneficiary  takes  the  fund:  Grace 
V.  Northwestern  etc.  Assn.,  87  Wis.  562;  41  Am.  St.  Rep.  62;  Mc- 
Laughlin V.  McLaughlin,  104  Cal.  171;  43  Am.  St.  Rep.  S3;  Thomas  v. 
Thomas,  131  N.  Y.  205;  27  Am.  St.  Rep.  582;  Knights  of  Honor  v. 
Watson,  64  N.  H.  517;  Neville  v.  Detroit  etc.  Assn.,  104  Mich.  149; 
Adams  v.  Grand  Lrodge,  105  Cal.  321;  45  Am.  St.  Rep.  45;  Holland  v. 
Taylor,  111  Ind.  121. 

There  can  be  no  double  payment  on  one  certificate:  Bocli  v.  Ancient 
Order  of  United  Worlimen,  75  Iowa,  462;  but  if  a  member,  after  the 
division  of  an  order,  makes  a  new  contract  with  the  original  lodge, 
but  retains  his  membership  in  the  disloyal  lodge,  his  right  to 
recovery  on  the  new  couti-act  is  not  affected  by  a  payment 
made  to  him  by  the  disloyal  lodge:  Warnebold  v.  Grand  Lodge 
A.  O.  U.  W.,  S3  Iowa,  23.  An  action  may  be  maintained  to  recover 
a  benefit  on  the  member's  death  where  he  has  been  stricken 
from  the  by-laws  of  an  association  without  notice:  Wachtel  v. 
Noah  Widows'  etc.  Soc,  84  N.  Y.  28;  38  Am.  Rep.  478.  Unless  re- 
stricted by  the  by-laws,  a  member  of  an  association,  who  is  author- 
ized to  make  "those  dependent  upon  him"  beneficiaries,  may  name  as 
the  beneficiary  a  woman  who  has  lived  with  him  as  his  wife,  and 
borne  him  children,  without  knowledge  that  he  has  a  lawful  wife  liv- 
ing, and  she  will  be  entiiled  to  the  benefit  as  against  the  wife.  While 
not  his  wife,  the  named  beneficiary  is  "dependent"  upon  the  insured, 
and  has  a  moral  right  to  look  to  him  for  support:  Supreme  Lodge 
A.  O.  U.  W.  V.  Hutchinson,  6  Ind.  App.  399.  If  a  statute  permits  a 
beneficiary  member  of  a  society  to  designate  a  person  "related  to  and 
dependent  upon"  him,  who  shall  be  entitled,  under  certain  conditions, 
to  draw  from  the  society  a  sum  named,  a  relative  by  affinity,  if  se- 
lected by  the  member,  is  entitled  to  draw  such  sum:  Bennett  v.  Van 
Riper,  47  N.  J.  Eq.  563;  24  Am.  St.  Rep,  416.  The  beneficiary  is  en- 
titled to  be  paid  the  full  amount  for  which  the  member  is  insured,  if 
there  are  sufficient  funds  in  the  treasury,  othenvise  an  assessment 
may  be  levied:  Union  etc.  Ace.  Assn.  v.  Frohard,  134  111.  228; 
23  Am.  St.  Rep.  664.  A  certificate  issued  to  a  husband  in  which  his 
wife  and  daughter  are  named  as  beneficiaries  makes  them  joint  ten- 
ants as  to  the  fund,  with  right  of  survivorship:  Farr  v.  Trustees  etc. 
Grand  Lodge  A.  O.  U.  W.,  83  Wis.  446;  35  Am.  St.  Rep.  73;  Tutorship 
of  Crane,  47  La.  Ann.  896.  A  certificate  is  only  evidence  of  the  mem- 
ber's right  to  share  In  the  benefits  of  an  association.  If  it  gets  lost, 
other  evidence  Is  admissible:  Grand  Lodge  A.  O.  U.  W.  v.  Child,  70 
Mich.  163;  Eastman  v.  Provident  etc.  Assn.,  62  N.  H.  555.  For  the 
meaning  of  "occupation,"  "or  other  occupation,"  and  "usual  or  some 
other  occupation,"  see  Union  etc.  Accident  Assn.  v.  Frohard,  134  111. 
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228;  23  Am.  St  Rep.  664;  Albert  v.  Order  of  Chosen  Friends,  ^i  Fed. 
Rep.  721;  NeiU  v.  Order  of  United  Friends,  149  N.  Y.  430;  52  Am.  St. 
Rep.  738  ;and  yrith  respect  to  insanltyas  &  "sickness  or  other  dlsabiU 
Ity,"  see  McCullough  v.  Expressman's  Assn.,  133  Pa.  St.  142. 

If  a  wife,  being  the  beneficiary  In  a  certificate,  dies  before  the  In- 
sured, a  resulting  trust  arises  in  favor  of  his  estate:  Haskius  v.  Ken- 
dall, 158  Mass.  224;  35  Am.  St.  Rep.  490.  In  such  a  case,  if  the  hus- 
band dies  after  the  wife,  the  insurance  money  has  been  held  to  be- 
long to  the  husband's  estate:  Washington  etc.  Assn.  v.  Wood,  4 
Mackey,  19;  64  Am.  Rep.  251.  If  the  wife  dies  before  her  Insured 
husband,  no  interest  in  the  fund  vests  in  her  as  the  beneficiary, 
though  she  is  named  as  such,  and  her  son  Inherits  no  part  of  the 
fund  by  virtue  of  his  relationship:  Rollins  v.  McHalton,  16  CoL  203; 
25  Am.  St.  Rep.  260.  If  beneficiaries,  having  a  vested  Interest  In  a 
policy  of  Insurance,  die  before  the  Insured,  who  is  their  sole  heir, 
the  latter  acquires  their  iutere.st  by  inheritance,  subject  only  to  the 
claims  of  the  beneficiaries'  creditors,  and  may  assign  the  same:  Mil- 
ner  v.  Bowman,  119  Ind.  448.  If  a  member  of  a  beneficial  association 
designates  a  person  as  beneficiary  for  the  purpose  of  securing  a  debt 
due  to  a  firm  of  which  the  person  so  designated  Is  a  member,  the 
firm  is  In  equity  to  be  treated  as  the  real  beneficiary,  and  hence  the 
death  of  the  person  so  designated  does  not  deprive  tJie  firm  or  the 
surviving  member  of  the  equitable  Interest,  nor  entitle  the  heirs  of 
such  member  of  the  association  to  the  fund  falling  due  on  his  death: 
Adams  V.  Grand  Lodge,  105  Cal.  321;  45  Am.  St  Rep.  45.  For  a  fur- 
ther dificussion  of  the  results  of  the  death  of  a  beneficiary  before  the 
death  of  a  person  whose  life  is  insured,  see  monographic  note  to 
Hooker  t.  Sugg,  11  Am.  St.  Rep.  721-72^,  discussing  the  subject. 

We  have  seen  above,  under  the  subhead,  "Change  of  Beneficiaries," 
that  there  cau  be  no  valid  change  of  beneficiaries  by  will  unless  the 
laws  governing  the  association  permit  It:  See,  also,  Maryland  etc. 
Soc.  V.  Clendinen.  44  Md.  429;  22  Am.  Rep.  52;  Moss  v.  Littleton,  6  D. 
C.  App.  201.  But  a  member  may,  by  will,  dispose  of  a  benefit  certifi- 
cate which  Is,  upon  its  face,  payable  to  himself:  Catholic  Knights  v. 
Kulm,  91  Tenn.  214.  Compare  Daniels  v.  I^att  143  Mass.  21G;  Brew 
V.  Clement,  48  Kan.  3S<».  A  member's  bequest  of  the  proceeds  of  a 
certificate  to  a  stranger  or  a  creditor  docs  not  make  the  legatee  an 
"heir"  of  the  testator:  National  etc.  Aid  Assn.  v.  Gonser,  43  Ohio 
fit.  1. 

Under  a  certineate  payaiae  to  the  "wife  and  children"  of  the  In- 
Buro<l,  the  beneficlarlos  talie  equally,  per  capita:  FelLx  y.  Grand 
Lodge,  A.  O.  U.  W.,  31  Kau.  81;  47  Am.  Rep.  470.  The  scope  of  this 
note,  however,  will  not  permit  us  to  go  Into  the  details  of  the  law  of 
■ucccsslon;  and  It  may  be  stated,  generally,  that  the  disposition  of 
benefits  created  by  a  mutual  benefit  association  should  be  construed 
the  same  as  a  beque«t  by  will,  and  that  a  distribution  should  be  made 
In  accordance  with  such  construction  and  the  statute  of  distributions: 
Union  etc.  Assn.  v.  Montgomery.  70  Mich.  587;  14  Am.  St.  Rep.  519; 
Hritton  T,  Supreme  Council  Royal  Arcanum,  46  N.  J.  Eq.  102;  19  Am! 
flt.  Rep.  376:  Mullen  v.  Reed,  M  Conn.  240;  42  Am.  St.  Rep.  174; 
Northwestern  etc.  Aid  Assn.  v.  Jones.  154  Pa.  St  99;  35  Am.  St.  Rep! 
810.    The  rlghtj  of  various  parties  to  share  in  or  Lake  the  lusur- 
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ance  money  on  a  benefit  certificate,  so  far  as  they  may  be  subject  to 
fiucb  a  construction  as  is  applicable  to  the  law  of  wills  or  bequest* 
and  the  statute  of  distributioas  is  shown  in  the  following  classified 
cases: 

(a)  Wife  or  Widow.— Ijjona  v.  Yerex,  100  Mich,  214;  43  Am.  St 
Rep.  452;  Chartrand  v.  Brace,  16  Col.  19;  25  Am.  St.  Rep.  235;  Nally 
V.  Nally,  74  Ga.  669;  58  Am.  Rep.  458;  Fischer  v.  Ameiican  Legion  of 
Honor,  168  Pa.  St.  279;  Addison  v.  New  England  etc.  Assn.,  144  Mass. 
591;  Elsey  v.  Odd  Fellows'  etc.  Assn.,  142  Mass.  224;  Michigan  etc. 
Assn.  V.  Rolfe,  76  Mich.  146;  Tutorship  of  Crane,  47  La.  Ann.  896; 
Burlington  etc.  Relief  Dept.  v.  White,  41  Neb.  547;  43  Am.  St.  Rep. 
701;  Byrne  v.  Casey,  70  Tex.  247;  Riley  v.  Riley,  75  Wis.  464;  Sanger 
V.  Rothschild,  123  N.  Y.  577;  Alexander  v.  Northwestern  etc.  Aid 
Assn.,  126  111.  558.  A  divorced  wife  is  not  entitled  to  a  benefit  des- 
ignated for  her  before  divorce:  Tyler  v.  Odd  Fellows'  etc.  Assn.,. 
145  Mass.  134;  unless  equities  have  arisen  in  her  favor:  Leaf  v.  Leaf, 
92  Ky.  166.  An  "affianced  wife"  is  excluded  if  not  within  the  classes; 
named  by  statute  that  may  take:  Palmer  v.  Welch,  132  111.  141;  but 
she  may  bring  herself  within  those  classes:  McCarthy  v.  Supi'eme 
Lodge  etc.  of  Protection,  153  Mass.  314;  25  Am.  St.  Rep.  637.  An  un- 
lawful wife  has  been  held  entitled  to  a  benefit:  De  Grote  v.  De- 
Grote,  175  Pa.  St.  50.  So  with  a  second  wife:  Given  v.  Wisconsia 
Odd  Fellows'  etc.  Life  Ins.  Co.,  71  Wis.  547;  even  as  against  the  chil- 
dren by  the  first  wife:   Riley  v.  Riley,  75  Wis.  464. 

(6)  Heirs,  Generally.— Mosa  V.  Littleton,  6  D.  C.  App.  201;  Small  v. 
Jose,  86  Me.  120;  Hubbard  v.  Turner,  93  Ga.  752;  Silvers  v.  Michigan* 
etc.  Assn.,  94  Mich.  39;  Sargent  v.  Supreme  Lodge  Knights  of  Honor, 
158  Mass.  557;  Paden  v.  Briscoe,  81  Tex.  563;  Brew  v.  Clement,  4& 
Kan.  386;  Wendt  v.  Iowa  Legion  of  Honor,  72  Iowa,  682;  In  re  Griest, 
76  Cal.  497;  Milner  v.  Bowman,  119  Ind.  448;  Covenant  etc.  Assn.,  114 
111.  108;  Smith  v.  Covenant  etc.  Assn.,  24  Fed.  Rep.  685;  Peet  v.  Great 
Cajnp  of  Maccabees,  83  Mich.  92;  Smith  v.  Pinch,  80  Mich.  332;  John- 
son V.  Knights  of  Honor,  53  Ark.  255;  Thomas  v.  Leake,  67  Tex.  469; 
North-western  etc.  Aid  Assn.  v.  Jones,  154  Pa.  St.  99;  35  Am.  St.  Rep. 
810;  Masonic  etc.  Assn.  v.  Jones,  154  Pa.  St.  107;  Taylor  v.  National 
etc.  Union,  94  Mo.  35;  Jackman  v.  Nelson,  147  Mass.  300.  The  "legal 
heirs"  may  show  that  no  valid  change  of  beneficiaries  has  been  made 
and  that  they  are  entitled  to  the  benefit:  Wendt  v.  Iowa  Legion  of 
Honor,  72  Iowa,  682.  If  the  certificate  is  payable  to  "the  legal  heirs 
of  the  assured,"  and  no  change  of  beneficiaries  has  been  made,  the 
executor  of  the  insured  has  no  right  to  the  fund:  Masonic  etc.  Assn. 
v.  Jones,  154  Pa.  St.  107.  The  topic  of  Insurance  payable  to  "heirs"" 
is  the  subject  of  a  monographic  note  to  Leavitt  v.  Dunn,  44  Am.  St. 
Rep.  404-409. 

(c)  Mother.— It  a  member's  wife  has  been  made  the  beneficiary  In  a 
certificate,  he  may.  If  not  prohibited  by  the  statute,  change  such  des- 
ignation to  his  mother,  who  is  entitled  to  the  fund,  although,  by  rea- 
son of  the  fraud  of  his  wife,  acting  In  collusion  with  a  subordinate 
officer  of  the  assoclatiion,  the  change  of  designation  was  not  formally 
effected  before  his  death:  Marsh  v.  Supreme  Council  Legion  of  Hon- 
or, 149  Mass.  512.  But,  If  a  member  of  a  railroad  relief  assoctatior> 
designates  his  mother  as  his  beneficiary,    and  upon    the  member's 
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death,  his  wife  and  Infant,  the  persons  legally  entitled  to  damages  If 
the  death  was  the  result  of  negligence  on  the  part  of  the  railroad 
company,  not  having  released  the  railroad  company,  bring  suit,  and 
recover  damages  by  a  compromise,  the  mother  cannot  recover  the 
benefit  from  the  association:  Fuller  v.  Baltimore  etc.  Assn.,  67  Md. 
-433,  The  word  "heirs"  does  not  mean  "executor"  or  •estate,"  but  dis- 
tributees under  the  Intestate  law:  Northwestern  etc  Aid  Assn.  v. 
Pones,  154  Pa.  St,  99;  35  Am.  St.  Rep.  810. 

(d)  Sister.— A  sister,  being  designated  as  a  beneficiary,  may  take  as 
against  the  widow  and  children  of  the  Insured  member,  where  she 
has  advanced  money  and  paid  dues,  where  there  Is  nothing  prohibit- 
ing the  association  from  contracting  with  a  member  for  the  payment 
of  benefits  to  other  persons  than  his  widow  and  orphans:  Maneely  v. 
Kniglit«  of  Birmingham,  115  Pa.  St.  305. 

(e)  Exfcutors  and  Adminiitrators  of  the  insured  have  no  right  to 
m.  benefit  fund:  Masonic  etc.  Assn.  v.  Jones,  154  Pa.  St.  107;  Eastman 
T.  Provident  etc.  Assn.,  G2  N.  H.  555;  though  they  may  recover  for 
the  benefit  of  the  heirs  only:  Rindge  v.  New  England  etc  Aid  See, 
146  Mass.  28G;  Clarke  v.  Schwarzenberg,  162  Mass.  98. 

(f)  Prrtonal  Riprfsehtativfs.  —  The  word  "representatives,"  as  used 
In  the  law  of  benefit  societies,  means  and  Includes  any  person  whom 
the  member  may  designate,  or,  If  he  fall  to  designate,  the  person 
whom  the  by-laws  designate,  as  the  person  to  whom  the  money  shall 
be  paid:  Walter  v.  Heasel,  42  Minn.  204. 

(g)  Creditors.— It  creditors  are  not  eligible  as  beneficiaries,  they  are 
not  entitled  to  share  In  the  proceeds  of  a  benefit:  SkiUings  v.  Massa- 
chusetts etc.  Assn.,  146  Mass.  217;  Clarke  v.  Schwarzenberg,  162 
Mass.  98;  though  there  are  cases  In  which  the  iueurance  money  te 
held  subject  to  their  claims:  Talcott  v.  Field,  34  Neb.  611;  33  Am.  St 
Rep.  662.    Compare  Levy  v.  Taylor,  66  Tex.  652. 

{h)  And  Others.— The  phrases  "related  to,"  "relations,"  and  "next  of 
kin,"  In  a  contract  of  Insurance,  include  only  relations  by  blood,  and 
not  connections  by  marriage:  Supreme  Council  etc.  of  Chosen  Friends 
T.  Bennett,  47  N.  J.  Eq.  39.  A  mere  indorsement  by  the  member,  ou  a 
benefit  certificate,  of  an  order  to  pay  the  amount  to  a  person  otlier 
than  the  beneficiary  named  thereiu,  does  not  entitle  the  payee  to  re- 
ceive the  amount  from  the  association:  Jinks  v.  Banner  Lodge,  139 
Pa.  St.  411. 

Dues  and  Assessments.— A  life  Insurance  policy  authorizing  the  com- 
pany's Iward  of  directors  to  levy  assessments  by  special  notice  Is 
within  a  statute  relating  to  insurance  on  the  assessment  plan,  though 
It  further  provides  for  certain  fixed  payments:  Hanford  v.  Massnrhu- 
•etts  etc.  A.s8n.,  122  Mo.  50.  A  mutual  benefit  society.  In  maklu;;  as- 
sessments upon  Its  members,  does  not  act  In  a  Judicial,  but  In  a  min- 
isterial, capacity,  and  no  presumption  can  arise  In  favor  of  the  regu- 
larity or  legality  of  Its  assessments:  American  etc.  Aid  Soc.  v.  Ilel- 
burn.  86  Ky.  1;  7  Am.  St.  Rep.  571;  Ilogan  v  Pacific  Endowment 
lyeague.  99  Cal.  24^.  Under  an  article  providing  for  the  assessment 
of  members  upon  a  scale  according  to  age,  an  assessment  is  sufllclent- 
ly  levied  by  an  Instruction  to  the  secretary,  on  motion,  by  the  dlreo 
tors,  to  levy  It:  Van  Frank  v.  United  States  etc.  Assn.,  168  III.  600. 
The  de«lgnated  beneficiary  has,  upon  the  death  of  the  insured,  an  ia< 
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terest  fixed  and  certain  in  the  bounty  of  his  donor,  and  he  may  com- 
pel the  association  to  levy  an  assessment  for  its  payment:  Union  etc. 
Assn.  V.  Montgomery,  70  Mich.  587;  14  Am.  St.  Rep.  519:  Lindsey  v. 
Western  etc.  Aid  Soc,  84  Iowa,  734;  Lawler  v.  Murphy,  58  Conn.  2&4; 
and  it  is  the  duty  of  the  association  to  levy  the  proper  assessment, 
and  to  pay  the  full  amount:  Union  etc.  Ace.  Assu.  v,  Frohard,  134  111. 
228;  23  Am.  St  Rep.  664.  Members  are  liable  to  but  one  assessment  to 
pay  each  death  claim,  though  there  is  not  enough  realized  on  the  as- 
sessment made  to  -pej  the  claim:  People  v.  Masonic  Guild  etc.  Assn.» 
126  N.  Y.  615.  The  association  holding  a  death  fund  when  a  loss  oc- 
curs, is  not  obliged  to  pay  the  loss  out  of  the  fund,  but  may  make  an 
assessment  therefor:  Grossman  v.  Massachusetts  etc.  Assn.,  143  Mass. 
435.  A  forfeiture  clause  does  not  discharge  a  member  from  past  so- 
ciety debts  or  dues:   Ellerbe  v.  Barney,  119  Mo.  632. 

Assessments  not  legally  made  need  not  be  paid,  and  no  rights  are 
lost  by  nonpayment:  See  monographic  note  to  Banlcers'  etc.  Assn.  v. 
Stapp,  19  Am.  St.  Rep.  784.  A  payment  of  excessive  assessments  by 
the  insured  does  not  waive  his  right  to  refuse  to  pay  subsequent  simi- 
lar excessive  assessments:  Langdon  v.  Massachusetts  etc.  Life  Assn. 
(Mass.),  decided  May  27,  1896.  A  member  of  the  Knights  of  Pythias 
actually  suspended  by  his  lodge  is  not  subject  to  assessment  In  the 
endowment  rank  until  his  suspension  is  reversed,  when  he  becomes 
■bound  to  pay  all  assessments  levied  during  his  suspension:  Vivar  v. 
Supreme  Lodge  Knights  of  Pythias,  52  N.  J.  L.  455.  Payments  of  an- 
nual dues  are  due  at  the  time  prescribed,  although  there  has  been  no 
death  of  any  member,  and  no  demand  made:  Menard  v.  Society  of 
St.  Jean  Baptiste,  63  Conn.  172.  Payment  of  an  assessment  within 
the  time  prescribed  will  preserve  the  validity  of  the  certificate  though 
such  payment  is  made  by  the  beneficially  after  the  death  of  the  mem- 
ber: Bankers'  etc.  Assn.  v.  Stapp,  77  Tex.  517;  19  Am.  St.  Rep.  772; 
Wright  V.  Supreme  Commandery  Golden  Rule,  87  Ga.  426;  Kerr  v. 
Minnesota  etc.  Assn.,  39  Minn.  174;  12  Am.  St.  Rep.  631.  A  subordi- 
nate lodge  cannot  waive  payment  of  assessment:  See  monograpliic 
note  to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  785.  Contra, 
Wright  V.  Supreme  Commandery  Golden  Rule,  87  Ga.  426.  Payment 
is  a  question  of  fact,  and  may  be  made  to  a  secretary's  wife,  where 
no  question  is  raised  as  to  her  authority  to  receive  payment:  Ander- 
son V.  Supreme  Council  etc!  of  Chosen  Friends,  135  N.  Y.  107.  A  pre- 
mium or  assessment  which  is  payable  during  a  specified  month  is  pre- 
sumed to  be  payable  upon  the  last  day  of  the  month.  If  that  is  a  hol- 
iday, the  insured  has  ail  of  the  first  day  of  the  following  month  in 
which  to  make  payment:  Northey  v.  Bankers'  Life  Assn.,  110  Cal. 
547.  The  time  of  payment  of  an  overdue  assessment  may  be  extended 
by  the  sending  of  notice  to  pay:  McGowan  v.  Northwestern  Legion 
of  Honor  (Iowa),  decided  May  12,  1896. 

An  association  cannot  forfeit  the  certificate  of  a  member  until  Its 
holder  is  put  in  default:  Merriman  v.  Keystone  etc.  Assn.,  138  N.  Y. 
116.  He  must  have  notice,  and  that  notice  must  contain  the  infor- 
mation required  by  the  by-laws,  or  it  will  be  insufficient,  and  Its 
service  will  raise  no  liability  on  the  part  of  the  member  served  to 
pay  the  assessment  demanded:  Miner  v.  Michigan  etc.  Assn.,  63  Mich. 
838;  Supreme  Lodge  Knights  of  Honor  v.  Dalberg,  138  111.  508;  Nortb- 
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western  etc.  Assn.  t,  Schauss.  148  Til.  304;  Tnlted  States  etc.  Ace 
Assn.  V.  Mueller,  151  111.  254.  A  member  must  have  notice,  though  he 
knows  that  the  assessment  has  been  made  from  his  knowledge  of 
the  fact  that  other  members  have  received  notices  of  the  assessment: 
Uannum  v.  Waddi-11  (Mo.),  decided  June  23,  ISOG;  and  he  will  not  be 
In  default  until  the  stated  time  after  receiving  notice.  A  notice  re- 
quiring a  member  to  pay  an  assessment  before  It  Is  due  is  invalid: 
United  States  etc.  Assn.  v.  Mueller,  151  111.  254.  But  sending  a  no- 
tice a  day  or  two  earlier  than  retiuLred  does  not  invalidate  it:  Wolf 
T.  Michigan  etc.  Assn.  (Mich.),  decided  March  24,  1896,  Neither  Is  an 
assessment  Invalidated  by  the  fact  that  the  notice  of  assessment  was 
mailed  to  the  member  before  It  bore  date,  where  by  an  article  of  the 
Bociety,  that  was  authorized:  Van  Frank  v.  United  States  etc.  Assn.. 
158  111. SCO.  To  make  a  member  liable  for  an  assessment,  notice  must 
reach  him.  Notice  sent  by  mail  is  effectual,  If  actually  received,  but 
the  association  takes  the  risk  of  its  reaching  him.  Until  it  does,  be 
cannot  be  cJiarged  therewith.  The  fact  that  notice  was  brought  home 
to  the  member  Is  not  necessarily  Inferable  from  the  fact  that  it  was 
mailed  to  his  address:  Benedict  v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn. 
471;  Merrlman  v.  Keystone  etc.  Assn.,  138  N.  Y.  116;  Northwestern 
etc.Assn.  v. Schauss,  148  III  301;  Shea  v.  Massachusetts  etc.  Assn.,  160 
Mass.  289;  39  Am.  St.  Rep.  475.  A  member  may  waive  defects  In  a 
notice  of  assessment:  Hansen  v.  Supreme  Lodge  K.  of  XL,  140  111. 
301.  A  notice  dates  from  its  actual  receipt:  Northwestern  etc.  Assn. 
T.  Schauss,  148  111.  304;  Merriman  v.  Keystone  etc.  Assn.,  138  N.  Y. 
110.  The  association  has  the  burden  of  proving  that  a  mortuary  as- 
sessment for  the  nonpayment  of  which  It  seeks  to  avoid  Its  liability 
on  a  benefit  certificate,  was  duly  authorized,  and  that  proi>er  notice 
thereof  was  given:  Shea  v.  Massachusetts  etc.  Assn.,  IGO  Mass.  289; 
S9  Am.  St  Rep.  475. 

ForJ)  iture — Sufpfntion  —  Expulsion  —  Surrrnder.  —  Forfeitures  of  in- 
surance policies  are  not  favored  by  the  courts;  and,  where  a  forfeit- 
ure Is  claimed,  the  courts  will  preserve,  If  possible,  the  equitable 
rights  of  the  holders:  Miner  v.  Michigan  etc.  Assn.,  63  Mich.  338; 
Modern  Woodmen  of  America  v.  Jameson,  48  Kan.  718;  note  to  Bank- 
er*' etc.  Assn.  v.  Stapp.  19  Am.  St.  Rep.  783.  If  the  association  Insists 
tjpon  a  forfeiture,  It  must  show  a  fairly  clear  right  to  insist  upon  It, 
and.  If  the  facts  do  not  Justify  It,  a  court  will  not  declare  It:  Ball  v. 
Norfliwestern  etc.  Accident  Assn.,  50  Minn.  414;  Van  Norman  v. 
Northwestern  etc.  Life  Ins.  Co.,  51  Minn.  57.  It  has  been  said  that 
siinpenRlon  or  rxptilsion  is  not  necessary  to  a  forfeiture:  Ilogins  v. 
Boprcme  Council  C.  of  Red  Cross. 76  Cal.  109  ;9  Am.  St.  Rep.  173;  El- 
U»r»>e  T.  Fanst,  119  Mo.  CM.  It  has  been  held,  however,  and,  we  think, 
very  pmperly  bo.  that  a  provision  In  the  constitution  of  a  benefit  bo- 
clety  that  a  member  not  remitting  his  assessment  with'.n  thirty  days 
from  the  date  of  notice  thereof  shall  forfeit  hig  claim  to  membership, 
1»  not  welf-exocuflng,  but  requires,  In  order  to  terminate  the  memJ>er- 
«hlp.  the  afTIrmatnTe  action  of  tlie  association  declaring  a  forfeiture: 
Northwestern  etc.  Amu.  v.  SchauM,  148  111.  304;  and  this  applies  to  a 
provision  for  the  nonpayment  of  an  assessment:  Northwestern  etc. 
A««n.  T.  Rchauss.  14S  111.  804. 

It  Is  a  general  rule  that  no  rights  are  lost  without  notice,  whers 
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notice  is  required:  Hall  v.  Supreme  Lodge  KnigTits  of  Honor,  24  Fed. 
Rep.  450.  If,  therefore,  an  assessment  has  been  levied,  the  member 
must  have  legal  notice  thereof  before  a  forfeiture  can  be  declared  for 
its  nonpayment:  McOorkle  v.  Texas  etc.  Assn.,  71  Tex.  149;  Seheufler 
T.  Grand  Lodge  A.  O.  U.  W.,  45  Minn.  256;  Mutual  etc.  Life  Assn.  v. 
Hamlin,  139  U.  S.  297;  Supreme  Lodge  Knights  of  Honor  v.  Dalberg, 
138  111.  508;  Warner  v.  National  etc.  Assn.,  100  Mich.  157;  Hall  v.  Su- 
preme Lodge  Knights  of  Honor,  24  Fed.  Rep.  450;  Loughridge  v.  Iowa 
etc.  Endowment  Assn., 84  Iowa,  141;  United  States  etc.  Assn.  v.  Muel- 
ler, 151  111.  254;  Merriman  v.  Keystone  etc.  Assn.,  138  N.  Y.  116;  Bank- 
ers' etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  785;  Passenger  Conductors' 
Life  Ins.  Go.  v.  Birnbaum,  116  Pa.  St.  565.  The  association  must,  af- 
ter the  delinquency  has  occuiTed,  ascertain  the  fact  and  impose  lli® 
penalty.  Until  this  is  done,  the  membership  is  not  terminated,  unless 
the  policy  provides,  in  apt  terms,  that  the  nonpayment  of  assess- 
ments, dues  OT  premiums  shall  ipso  facto  work  a  termination  of  mem- 
bership: Northwestern  etc.  Assn.  v.  Schauss,  148  111.  804.  But  while 
a  member's  failure  to  pay  an  assessment,  due  on  a  certain  date,  on  or 
before  that  date,  may  not  oust  liim  from  membership  in  the  associa- 
tion, it  suspends  his  right  to  claim  indemnity  from  the  association  for 
an  injury  received  after  the  assessment  became  due,  and  before  such 
payment  was  made:  National  etc.  Accident  Assn.  v.  Burr,  44  Neb. 
256.  In  the  absence  of  notice,  no  tender  of  the  amount  of  an  assess- 
ment is  necessary  in  order  to  prevent  a  forfeiture  of  membership: 
Covenant  etc.  Assn.  v.  Spies,  114  111.  463.  There  can  be  no  forfeitui-e 
for  a  refusal  to  pay  an  excessive  assessment:  Langdon  v.  Massachu- 
setts etc.  Life  Assn.  (Mass.),  decided  May  27,  1896;  or  an  invalid 
assessment:  Underwood  v.  Iowa  Legion  of  Honor,  66  Iowa,  134.  As 
to  when  a  certificate  is  not  forfeited  by  a  subsequent  change  to  a 
proliibited  employment,  see  Hobbs  v.  Iowa  etc.  Assn.,  82  Iowa,  107; 
31  Am.  St.  Rep.  466.  Forfeiture  of  membership  in  a  benefit  society, 
resulting  from  nonpayment  of  an  assessment,  may  be  waived  by  the 
association:  National  etc.  Assn.  v.  Jones,  84  Ky.  110;  Menard  v.  rio- 
oiety  of  St.  Jean  Baptiste,  63  Conn.  172;  Mills  v.  Home  etc.  Life  Assn., 
105  Cal.  232;  Moore  v.  Order  odf  R'y  Conductors,  90  Iowa,  721;  note 
to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  783;  Loughridge  v. 
Iowa  etc.  Endowment  etc.  Assn.,  84  Iowa,  141;  Daniher  v.  Grand 
Lodge  A.  O.  U.  W.,  10  Utah,  110.  There  may  be  such  a  waiver  by 
giving  the  delinquent  an  extension  of  time:  Mills  v.  Home  etc.  Life 
Assn.,  105  GaL  232;  or,  by  the  association's  making  no  demand  for 
the  assessment,  or  taking  no  measures  to  collect,  and  allowing  the 
Insured  to  remain  an  apparent  member:  Menard  v.  Society  of  St. 
Jean  Baptiste,  63  Conn.  172;  or,  by  accepting  and  retaining,  or,  by 
collecting  and  retaining,  over-due  assessments:  True  v.  Bankers'  Life 
Assn.,  78  Wis.  287;  McDonald  v.  Supreme  Council  etc.  of  Chosen 
Friends,  78  Cal.  40;  De  Frece  v.  National  Life  Ins.  Co.,  136  N.  Y.  144; 
Knights  of  Pythias  v.  KalinskI,  163  U.  S.  289;  Millard  v.  Supreme 
Council  etc.  legion  of  Honor,  81  Gal.  340;  Daniher  v.  Grand  Lodge 
A.  O.  U.  W.,  10  Utah,  110;  Murray  v.  Home  etc.  L.  Assn.,  90  Cal.  402; 
25  Am.  St.  Rep.  133;  note  to  Bankers'  etc.  Assn.  v  Stapp,  19  Am.  St. 
Rep. 784, 786;  or, by  levying  and  collecting  an  assessment  from  a  mem- 
ber who  la  in  default:  Metropolitan  etc.  Aec.  Assn.  v.  Windover,  137 
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111.  417;  noffinan  v.  Supreme  Council  etc.  Legion  of  Honor,  35  Fed. 
Kep.  252:  Rice  v.  New  Knpland  etc.  Aid  Soc.  1-H5  Mass.  248;  or,  by 
a  course  of  conduct  leading  the  member  to  believe  that  his  rights  will 
be  protected:  Guuther  v.  New  Orleans  etc.  Aid  Assn.,  40  La.  Ann. 
77G;  S  Am.  St.  Kcp.  554;  Knights  of  Pythias  v.  Kalluskl,  163  U.  S.  289. 
.\n  unconditional  offer  to  accept  at  a  future  time,  an  overdue  piv- 
mlum  is  a  waiver  of  any  forfeiture  that  might  have  been  enforced  be- 
cause the  premium  was  not  paid  when  duo:  Murray  v.  Home  etc.  Life 
Assn.,  90  Cal.  402;  25  Am.  St.  Kep.  133.  A  Eociety  may  waive  a  for- 
feiture by  Its  act,  though  no  waiver  was  intended:  Tobln  v.  Westei-n 
etc.  Aid  Soc.,  72  Iowa,  2»)1.  The  acceptajice  of  an  overdue  asseesment 
l8  a  waiver  of  a  forfeiture,  although  the  assessment  was  demande<l 
and  received  by  mistake,  while  the  intention  was  to  regard  the  In- 
surance as  forfeited:  Bailey  v.  Mutual  Ben.  Assn.,  71  Iowa,  G89.  But 
payment  alone  does  not  always  constitute  a  waiver  on  the  part  of 
the  association,  or  crejite  an  estoppel  against  It:  Lyon  v.  Supreme 
.Assembly  etc.  Good  Fellows,  153  Mass.  83;  Ronald  v.  Mutual  etc.  Life 
Assn.,  132  N.  Y.  378;  nor  will  the  giving  of  notice  always  "waive  a 
suspension  of  the  right  to  benefits  under  a  certificate:  Schmidt  t. 
Modern  Woodmen  etc..  84  Wis.  101;  LefflngAvell  v.  Grand  Lodge  A.  O. 
U,  W.,  86  Iowa,  279.  The  continued  receipt  of  assessments  upon  an 
endowment  certiticate  up  to  the  day  of  the  holder's  death  Is  a  waiver 
of  any  technical  forfeiture  by  reason  of  nonpayment  of  lodge  dues: 
Knights  of  Pythias  v.  Kallnski,  103  U.  S.  289.  But  a  forfeiture  i» 
not  waived  by  making  an  n.>y?essmeut  upon  a  member  for  a  death  loss 
after  default  In  the  payment  of  annual  dues,  If  such  loss  occurred 
prior  to  the  default  in  the  payment  of  dues:  Garbutt  v.  Citizens'  etc. 
Endowment  Assn.,  84  Iowa.  293. 

The  Riat<'inent.  in  an  application  for  life  Insurance,  of  the  age  of 
the  aftplloant  Is  material.  A  false  statement  as  to  it  will  forfeit  the 
policy,  and  Is  not  waived  unless  the  facts  clearly  establish  such  a 
waiver:  Preuster  v.  Supreme  Council  etc.  of  Chosen  Friends,  135 
N.  V.  417. 

An  association  may  be  estiTjiped  by  its  action  from  claiming  that 
the  deceased  was  not  a  niemlier  In  good  standing  at  the  time  of  his 
death,  as  Illustrated  by  the  following  cases:  Warnebold  v.  Grand 
Lodge  A.  O.  i:.  W..  S3  Iowa.  2.'i;  National  etc.  Assn.  v.  Jones,  84  Ky. 
110;  but  a  contract  of  Insurance  e-vpressly  excluding  liability  In  case 
of  death  by  8Ui<.-ide  cannot  be  changed  by  the  application  of  the  doc- 
trine of  waiver  or  eRtopi»el.  so  as  to  cover  death  from  that  cause: 
MrCoy  V.  Northwestern  etc.  .\88n.,  92  Wis.  577. 

If  the  by-laws  of  an  association  provide  that  when  a  member  ne- 
gle<-ts  or  refusfn  to  i»ay  any  assessment  he  shall  be  suajiended  and 
treatod  as  no  U)nger  a  memlKT.  the  holder  of  the  certificate,  in  case 
of  death  during  the  period  of  such  suspension,  cannot  recover,  unless 
the  nMRoolatlon  Is  estojri)ed  by  Its  o^vn  acts,  or  has  waived  the  effects 
of  the  •UBpenidon:  Estate  of  .Maglnnls  v.  .New  Orleans  etc.  Aid  As-sn., 
43  La.  Ann.  ll."/l;  Mmlern  Woodmen  etc.  v.  Jameson,  49  Kan.  077; 
Schmidt  v.  Moilern  Woo<lmen  etc.,  84  Wis.  101,  The  suspension  or 
expuUInn  of  a  menilM>r  of  a  tjeneflt  ansocWitlon  without  notice,  or  a 
bearing  or  trial,  or  while  be  la  Insane,  la  toUI  and  no  bar  to  a  suit  bj 
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the  beneficiary  to  recover  the  insurance  money:  Supreme  Lodge  A.  O. 
U,  W.  V.  Zuhlke,  129  111.  298;  Vivar  v.  Supreme  Lodge  Knights  of  Py- 
thias, 52  N.J.  L.455.  A  member's  rights  are  not  forfeited  for  nonpay- 
ment of  dues  witliout  a  formal  suspension  from  the  order:  Schuefher 
V.  Grand  Lodge  A.  O.  U.  W.,  45  Minn.  250.  The  minute  entry  in  the 
records  of  a  lodge  are  not  conclusive  evidence  of  suspension:  Su- 
preme Lodge  Knights  of  Honor  v.  Wickser,  72  Tex.  257.  A  member 
who  has  been  expelled  without  notice  or  trial  may  maintain  an  ac- 
tion for  damages:  Ludowski  v.  Polish  Roman  etc.  Soc,  29  Mo.  Apip. 
337;  and  may,  for  a  breach  of  contract  to  reinstate,  recover  the 
amount  of  the  ipremiums  and  assessments  paid  by  him:  Lovick  v. 
Providence  Life  Assn.,  110  N.  C.  93. 

A  member  of  a  benevolent  association  may  surrender  his  certificate 
without  the  consent  of  the  beneficiary:  Wells  v.  Covenant  etc.  Assn., 
126  Mo.  680;  Grace  v.  Northwestern  etc.  Assn.,  87  Wis.  562;  42  Am. 
St.  Rep.  62. 

The  legal  right  of  the  member  of  a  benefit  association  to  reinS'tate- 
ment  passes  to  the  beneficiary  under  the  policy  of  insurance:  Dennis 
V.  Massachusetts  etc.  Assn.,  120  N.  Y.  496;  17  Am.  St.  Rep.  660.  The 
right  to  reinstatement  is  not  a  new  contract:  Lindsey  v.  Western  etc. 
Aid  Soc.,  84  Iowa,  734;  and  an  application  for  reinstatement  waives 
defects  in  a  notice  of  assessment:  Hansen  v.  Supreme  Lodge  Knights 
of  Honor,  140  111.  301.  A  policy  holder  may  have  a  reasonable  time  in 
which  to  apply  for  reinstatement:  Lovick  v.  Providence  Life  Assn., 
110  N.  ,0.  93.  There  is  a  difference  between  a  reinstatement  and  a 
reinsurance;  the  firet  is  the  revival  of  the  original  contract,  while  the 
latter  is  a  new  one.  Though  the  member  applying  for  reinstatement 
is  beyond  insurable  age,  he  is  entitled  to  be  reinstated  upon  paying 
past  dues:  Lovick  v.  Providence  Life  Assn.,  110  N.  O.  93.  A  member\s 
remedy  for  a  violation  of  the  contract  to  reinstate  is  not  by  manda- 
mus against  the  association,  but  in  a  court  of  equity  by  way  of  si)e- 
cific  performance:  Bradbury  v.  Mutual  etc.  Life  Assn.,  53  N.  J.  Eq. 
306.  Other  questions  as  to  reinstatement  are  discussed  in  the  note 
to  Bankers'  etc.  Assn.  v.  Stapp,  19  Am.  St.  Rep.  784,  785;  Colby  v. 
Life  etc.  Investment  Co.,  57  Minn.  510;  Davidson  v.  Old  People's  etc. 
Soc.,  39  Minn.  303;  Coburn  v.  Life  etc.  Investment  Co.,  52  Minn.  424; 
O' Grady  v.  Knights  of  Columbus,  62  Conn.  223;  True  v.  Bankers'  etc. 
Assn.,  78  Wis.  2S7;  Rice  v.  Grand  Lodge  A.  O.  U.  W.,  92  Iowa,  417; 
G-rand  Lodge  A.  O,  U.  W.  v.  King,  10  Ind.  App.  639. 

Actions.— It  a  mutual  assurance  association,  after  due  notice  of 
death,  neglects  to  make  the  call  necessary  to  produce  the  death  fund 
required  to  cancel  a  benefit  certificate,  an  action  may  iw 
sustained  against  it  for  damages  for  breach  of  its  contract 
of  insurance,  without  first  resorting  to  proceedings  in  equity 
to  compel  the  levying  of  a  call  or  assessment.  This  lat- 
ter remedy  is  cumulative  merely,  and  the  association  can- 
not' successfully  urge  its  own  lack  of  duty  in  not  making  a  call  as  a 
defense  to  an  action  brought  upon  the  policy:  Darrow  v.  Faml'v 
Fund  Soc,  116  N.  Y.  537;  15  Am.  St.  Rep.  430;  United  States  etc.  Ace. 
Assn.  v.  Barry,  131  U.  S.  100;  Bentz  v.  Northwestern  Aid  Assn.,  40 
Minn.  202;  Newman  v.  Covenant  etc.  Assn.,  72  Iowa,  242;  Bailey  T. 
Am.  St.  Kep..  Vol.  Lll.— 37 
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Mutual  Boiu'Ht  Assn.,  71  Iowa.  GS9;  Tobiu  v.  Western  etc.  Aid  Soc., 
72  Iowa.  2G1;  Wabash  etc.  Union  v.  Janies.  8  Ind.  App.  449:  Trawler 
V.  .Mun>hy.  58  Oonn.  294;  Smith  v.  Covenant  etc.  Assn.,  24  Fed.  Rep. 
f-S**;  Union  etc.  Ace.  Assn.  t.  Frohard,  134  111.  228;  23  Am.  St.  Hep. 
«!i>4:  McQave  v.  Mutual  etc.  Life  Assn..  55  N.  J.  L.  187;  Jackson  v. 
Northwestern  etc.  Assn.,  73  Wis.  507;  O'Brien  v.  Home  Ben.  Soc,  117 
N.  y.  310;  Southwestern  etc.  Assn.  v.  Swenson,  49  Kan.  449;  Eam- 
«haw  V.  Sun  etc.  Aid  S*x«..  n.S  Md.  405;  6  Am.  St.  Rep.  400. 

The  rule  of  damages  would  be  the  maximum  sum  or  face  value  of 
the  certificate.  In  the  absence  of  proof  on  the  part  of  the  defendants 
that  they  had  made  an  assessment  and  had  failed  to  collect  th.at  sum: 
I^wlcr  V.  Mun>liy.  58  Conn.  294;  Bentz  v.  Northwestern  Aid  Assn., 
40  Minn.  202;  Taylor  v.  National  etc.  Union,  94  Mo.  35;  Darrow  v. 
Family  Fund  Soc..  116  N.  Y.  537;  15  Am.  St.  Rep.  430;  O'Brien  v. 
Home  Ben.  Soc..  117  N.  Y.  310;  Metropolitan  etc.  Ace.  Assn.  v.  Wind- 
over,  137  III.  417.  The  plalullff  Is,  at  least,  entitled  to  recover  what, 
upon  proof,  he  can  show  such  assessment  would  have  yielded.  If  It 
had  been  duly  made:  Earnshaw  v.  Sun  etc.  Aid  Soc.,  68  Md.  405;  G 
Am.  St.  Rep.  400;  Newman  v.  Covenant  etc.  Assn.,  72  Iowa,  242;  In 
re  Solidarlte  etc.  Assn.,  08  Cal.  392.  If  It  appears  that  the  assess- 
ment would  have  produced  a  substantial  sum,  the  plaintiff  may  re- 
cover substantial  damages  not  exceeding  the  full  amount  of  the  cer- 
tlflcate:  J.-icksou  v.  Northwestern  etc.  Assn.,  73  Wis.  507;  Kerr  v. 
Minnesota  etc.  Ben.  Assn.,  39  Minn.  174;  12  Am,  St.  Rep,  631;  Orien- 
tal Ins.  Assn.  v.  Glaucey,  70  Md.  101;  Elkhardt  etc.  Assn.  v.  Hough- 
ton. 103  Ind.  2S»;;  Teople's  etc.  Ben.  Soc.  v.  McKay,  141  Ind.  415;  To- 
bln  V.  Western  etc.  Aid  Soc.,  72  loAva,  201.  Interest  on  the  cerliflo.ite 
is  recoverable:  Supreme  Lo<lge  A.  O.  U.  W.  v.  Zuhlke.  129  111.  298; 
Supreme  Council  etc.  Catholic  Knighifl  v.  Franke,  137  111.  118.  The  ns- 
sociation  cannot  defeat  a  recovery  by  pleading  that  the  contract  is 
ultra  vlre«:  Bl(x>mlngton  etc.  Assn.  v.  Blue.  120  III.  121;  GO  Am.  Rep. 
65.  The  beneficiary  mayconii>el  the  association  to  levy  an  assess-ment 
for  the  paymcTit  of  a  benefit  certificate:  Union  etc.  Assn.  v.  Montgom- 
ery. 70  Mich.  587;  14  Am.  St.  Rep.  519;  and  may  bring  an  action  to 
enforce  the  Hi>oclflc  performance  of  the  contract:  Undsey  v.  Wecrtem 
etc.  Aid  Soc.,  84  Iowa,  734.  An  administrator  or  executor  has  suffi- 
cient interest  to  sue  on  a  certificate,  and  may  sue  for 
the  benefit  of  the  heirs:  Bishop  v.  Grand  Lodge  etc.  of  Mu- 
tual Aid,  112  N.  y.  027;  Burns  v.  Grand  Lodge  A.  O.  U.  W.,  153 
Mass.  173;  Wlnterhalter  v.  Workmen's  Fund  Assn.,  75  Cal.  245;  Peet 
▼.  Great  Camp  of  Maceabeos,  83  .Mich.  92;  Flynn  v.  Massachusetts 
etc.  Assn.,  I.'i2  Mass.  288.  Contra,  Davenport  v.  Nortlieastern  etc. 
Amui..  47  Vt.  528.  'Jhe  burden  of  proof  Is  upon  tJie  association  to 
iihow  All  niattiTH  of  defenw-:  .\nierlcan  etc.  Aid  Soc.  v.  Helburn.  85 
Ky.  1;  7  Am.  St.  Rep.  571;  Shea  v.  Massachusetts  etc.  Assn.,  100 
Mam.  2«9;  30  Am.  St.  Rop.  475;  note  to  Bankers'  etc.  Assn.  ▼.  Stapp. 
10  Am.  St.  Rep.  IM. 

EVIDFATK  PECULIAR  KNOWLEDGE  OF  ONE  PARTY— BUR- 
1>RN  OF  PRfK)F.— When  a  fact  Is  i)ecullarly  within  the  knowledge 
of  a  party,  he  mnxt  pn>(lnf<»  the  ne<'«^»Rary  erldcnco  to  prove  It: 
Wcbor  T.  Rothchlld,  15  Or.  385;  3  Am.  St,  licp.  102.    The  onus  pro- 
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tandl  Is  on  the  party  who  wishes  to  support  his  case  by  a  particular 
fact  which  lies  more  peculiarly  within  his  knowledge,  or  of  which 
he  is  supposed  to  be  cognizant:  Fort  Smith  v.  Dodson,  51  Ark.  447; 
14  Am.  St.  Rep.  62,  and  note;  Great  Western  R.  R.  Co.  v.  Bacon,  30 
111.  347;  83  Am.  Dec.  199;  Swaflford  v.  Whipple,  3  G.  Greene,  261;  54 
Am.  Dec.  498. 


Thompson   v.  Truesdale. 

[61  MiNKEaOTA,  129.] 

RAILROADS— POWER  OF  CONDUCTOR  TO  WAIVE  lOON- 
DITIONS.— The  conductor  of  a  railroad  train,  as  between  him  and 
t"he  passengers  under  his  charge,  represents  the  railroad  company, 
and  can  waive  condiitions  in  the  contract  for  transportation. 

(RAII/ROADS--OOUPON  TICKETS— WAIVER  OF  CONDI- 
TION AS  TO  DETACHMENT  OF  COUPONS— BVIDEINCE.—It  ia 
competent  for  the  parties  to  a  commutation  railroad  ticket,  having 
printed  provisions  thereon,  and  uxK>n  the  coupons  thereof,  to  the  ef- 
fect that  the  ticket  is  not  good  unless  the  couxwns  are  detached  by 
the  conductor,  to  waive  such  conditions,  and  the  conductor's  prac- 
tice of  receiving,  as  fare,  coupons  detached  from  the  particular 
ticket,  without  requiring  the  remainder  of  the  ticket  to  be  pre- 
sented, is  evidence  of  such  waiver. 

RAILROADS-<X)UPON  TICKETS— REVOCATION  OF  iOON- 
SBNT  TO  WAIVE  CONDITION  AS  TO  DETACHMENT  OF  COU- 
PONS.—While  a  railroad  company  may  have  a  right  to  revoke  its 
consent  to  the  waiver  of  a  condition  requiring  the  coupons  of  a 
commutation  ticket  to  be  detached  by  the  conductor,  it  is  the  duty 
of  the  company,  after  the  conductor  has  received,  as  fare,  coupons 
detached  from  such  tickets,  without  requiring  the  remainder  of  the 
tickets  to  be  presented,  to  give  reasonable  notice  of  such  intended 
revocation;  and  If,  without  such  notice,  and  relying  on  such  waiver, 
the  holder  of  such  a  ticket  detaches  a  coupon  therefrom,  and  takes 
It  with  him  upon  the  train,  without  the  remainder  of  the  ticket,  the 
company  cannot,  when  such  coupon  is  presented  for  fare,  then  re- 
voke Its  consent  to  such  waiver,  so  as  to  deprive  the  passenger  of 
the  use  of  the  coupon,  or  compel  him  to  pay  extra  fare. 

RAILROADS  —  COUPON  TICKETS  —  REVOCATION  OF 
WAIVER  OF  CONDITION— PLACARDS  AS  EVIDENCE— QUES- 
TION FOR  JURY.— Whether  or  not  placards  posted  In  railroad  cars 
give  sufficient  notice  of  the  company's  intention  to  revoke  its  con- 
sent to  the  waiver  of  a  condition  requiring  the  coupons  of  a  commu- 
tation ticket  to  be  detached  by  the  conductor,  when  presented  for 
fare,  Is  a  question  for  the  jury. 

RAILROADS— COUPON  TICKETS— WAIVER  (W  CONDI- 
TION BY  CONDUCTOR— CUSTOM  AS  EVIDENCE.— The  fact  that 
a  general  custom  prevails  between  a  railroad  company  and  its  pas- 
sengers to  waive  and  disregard  a  condition  requiring  the  coupons  of 
a  commutation  ticket  to  be  detached  by  the  conductor,  when  re- 
ceived as  fare,  tends  to  prove  that  the  conductor  on  the  train  had 
authority  to  waive  such  condition.  It  Is  the  duty  of  the  company 
to  know  what  its  conductors  are  openly  and  frequently  doing. 

Trespass  against  W.  H.  Truesdale,  as  receiver  of  the  IVIinneap- 
olis  &  St.  Louis  Railway  Company,  to  recover  damages  for  being 
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wrongfully  ejected  from  the  company's  train.  The  plaintiff  ob- 
tained a  verdict  for  two  thousand  five  hundred  and  forty-nin& 
dollars  and  eighty-three  cents.  The  court  granted  the  defend- 
ant's motion  for  a  new  trial,  conditioned,  however,  that  if  the 
plaintiff  should  consent  to  a  reduction  of  the  venlict  to  two  hun- 
dred and  twenty-five  dollars,  the  verdict  should  stand  as  reduced, 
and  the  motion  stand  as  denied.  The  reduction  was  consented  to 
by  the  plaintiff,  and  the  defendant  appealed  from  the  order. 

Albert  E.  Clarke  and  Wilbur  F.  Booth,  for  the  appellant. 
A.  H.  Hall  and  Fred  W.  Reed,  for  the  reepondemt 

*»»  CANTY,  J.  In  the  summer  of  1893  the  plaintiff  resided 
with  her  husband  and  family  at  Fairview — a  station  (m  the  line 
of  the  Minneapolis  &  St.  Louis  Railway  seventeen  miles  from 
Minneapolis  on  the  shore  of  Lake  Minnetonka.  On  August  2d 
of  that  year,  she  took  the  regular  passenger  train  on  said  railroad 
at  Minneapolis  to  ride  to  Fairview,  and  tendered  to  the  conduct- 
or, in  payment  of  her  fare,  a  detached  coupon  of  a  commutation 
ticket,  which  he  refused  to  receive,  for  the  reason  that  it  was  de- 
tached, and  demanded  that  she  pay  the  regular  fare,  which  she 
refused  to  do,  and  thereupon  he  ejected  her  from  the  train.  This 
action  is  brought  by  her  against  the  receiver  operating  the  rail- 
road to  recover  damages  for  trespass  in  being  thus  ejected. 
Plaintiff  recovered  a  verdict,  and  from  an  order  denying  his  mo- 
tion for  a  ner-.v  trial  the  defendant  appeals. 

The  defendant  pleaded  as  a  defense  to  the  action:  That  prior 
to  said  day  he  issued  and  placed  on  sale  a  commutation  ticket 
which  gntitled  the  purchaser  and  holder  thereof  to  ten  rides  over 
said  railroad  between  Minneapolis  and  Excelsior — a  station  one 
mile  beyond  Fairview.  That  in  consideration  of  the  compliance 
by  the  purchaser  and  holder  thereof  with  the  provisions  and 
condition*  therein  contained, he  transported  the  holder  thereof  for 
the  reduced  fare  of  thirty  cent*  per  trip,  whereas  the  regular  fare 
was  fifty-four  cents  per  trip.  That  on  the  cover  of  said  ten-trip 
ticket,  among  otJier  conditions,  is  printed  the  condition:  "It 
I  the  ten-trip  ticket]  must  be  presented  to  the  conductor  on  each 
trip  for  detachment;  otherwise  ordinary  fare  will  be  collected.'* 
And  on  each  coupon  is  printed  the  words,  "This  coupon  is  good 
for  one  ride  between  Minneapolis  and  Excelsior,  in  either  direc- 
tion, but  must  be  detached  "^  by  the  conductor  only,  or  it 
■will  not  be  acccpt-wl  for  passage."  That  plaintiff  tendered  as 
aforesaid  a  coupon  detached  from  one  of  said  ten-ride  tickets^ 
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3?efused  to  produ'Ce  or  exhibit  to  the  conductor  the  original  ticket 
from  which  the  coupon  had  been  detached,  or  to  pay  her  fare, 
«nd  was  for  these  reasons  ejected  from  the  train.  In  her  reply, 
the  plaintiff  admitted  that  the  ticket  from  which  the  coupon 
which  she  presented  was  detached  was  in  the  form,  and  contained 
the  provisions  and  conditions,  alleged,  and  was  sold  for  the  price 
alleged;  but  she  avers  that  for  a  long  time  prior  thereix)  the  de- 
fendaait  waived  these  conditions  in  such  tickets,  by  continuously, 
^nd  as  a  regular  custom,  receiving  such  detached  coupons  from 
her  and  other  passengers  holding  such  tickets  upon  preeentation 
of  such  coupons  without  producing  the  book.  There  was  suffi- 
cient evidence  received  on  the  trial  to  establish  such  custom,  botJi 
^s  to  plaintiff  and  other  passengers.  But  it  is  contended  by  ap- 
pellant that  the  ticket,  and  each  coup.on  thereof,  constitute  an 
express  contract  between  the  parties,  -which  cannot  be  varied  or 
contradicted  by  proof  of  waiver,  and  that  the  conductors  on  the 
trains  have  no  power  to  waive  such  conditions,  or  set  aside  the 
express  provisions  of  contract  made  by  their  superiors,  or  estab- 
lish a  custom  to  that  effect. 

Conceding,  without  deciding,  that  the  conditions  printed  on 
this  ticket  and  coupon  should  be  given  the  same  force  and  effect 
^s  if  they  were  contained  in  a  written  contract  signed  by  the 
parties,  still  it  was  competent  for  the  parties,  by  a  subsequent 
agreement,  to  -waive  these  conditions.  Evidence  of  a  practice 
on  the  part  of  defendant  to  waive  the  conditions  of  the  particu- 
lar ticket,  and  receive  the  detached  coupons  thereof  without  pres- 
entation of  the  rest  of  the  ticket,  was  competent  to  prove  his 
■consent,  given  subsequent  to  the  purchase  of  the  ticket,  that  such 
conditioais  be  dispensed  ^vith.  And  conceding  that  he  had  a  right 
to  revoke  such  consent  after  he  liad  so  received  some  of  the  de- 
tached coupons,  it  was  his  duty  to  give  reasonable  notice  of  liis 
intended  revocation.  If,  without  such  notice  and  relying  on  such 
•waiver,  the  plaintiff  detached  the  coupon  in  question,  and  took 
it  with  her  on  the  train,  leaving  the  rest  of  the  ticket  at  hom^, 
the  defendant-  could  not,  when  such  coupon  was  presented,  re- 
voke such  consent,  so  as  to  deprive  her  of  the  use  of  the  cou- 
pon, or  compel  her  to  pay  extra  fare.  "Whether  ox  not  the  plac- 
ards which,  it  is  claimed,  had  been  posted  *^^  in  the  cars,  gave 
plaintiff  sufficient  notice  of  such  intended  revocation,  was  a 
<]uestion  for  the  jury.  The  fact  that  a  general  custom  existed 
between  defendant  and  his  passengers  on  these  lake  trains  to 
waive  and  disregard  these  conditions  in  this  class  of  tickets 
tended  to  prove  that  the  conductors  on  the  trains  had  author- 
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ity  to  "waive  such  oonditionB.  It  was  Uie  duty  of  the  defendant 
to  know  what  his  conductors  'wea'e  openly  cind  frequently  doing: 
Montgomery  etc.  By.  C^.  t.  Kolb,  73  Ala.  396;  49  Am.  Rep.  54; 
St  Joseph  etc.  R.  R.  Co.  v.  Wheeler,  35  Kan.  185;  Chicago  etc. 
B.  K.  Co.  V.  Dickson,  143  111.  368;  Luc^as  v.  Milwaukee  etc.  Ry. 
Co.,  33  Wis.  41;  14  Am.  Rop.  735.  It  has  frequently  heen  held 
that,  as  between  him  and  the  passengers  under  his  charge,  the 
conductor  represents  the  company,  and  can  waive  conditions  in 
the  contract  for  transportation. 

This  disposes  of  the  case,  and  the  order  appealed  from  is 
afiirmed. 

RAir>noAi>s-corroN  tickets— waiver  of  cjondition. 

A  condition  on  .i  niiFi-<vi<l  f(nijM'i«.  i  .-ki  t  t)<nr  (^r.)<Mis  will  not  be  nc- 
cei)ted  unless  d<«tacbcd  by,  or  In  the  presence  of,  the  conductor  is 
rt-.-LSHMiaUU'  nnd  wlid:  P^i^-'ton  o'-^-.  n.  T{.  v.  Clilpman.  l-lfi  Mass.  107; 
4  Am.  St.  Rep.  200.  and  note.  In  this  case,  the  defcnd,Tnt  took  pas- 
sajje  on  the  pla-lntifTs  ti-nln,  and  when  tlie  conductor  denwinded  his 
fare,  tendered  i  (lt'ta<-h«><l  ronT><in  liaviiiirn  prlnl'ed  notice  thereon  that 
coupons  attached  to  the  ticket  were  to  be  detached  by,  or  In  the 
presence  of,  tlie  conductor,  and  would  be  accepted  for  passog'e  only 
when  acrour]>ani<sl  \>y  tJie  ticket.  The  condnclor  d(x-liiiod  to  receive 
the  coniwn.  unions  the- defendant  exhibited  the  ticket  from  which  It 
had  been  defar-hc^l.  This  the  defendant  refused  to  do.  and  refu3<»J 
to  pay  his  fare  in  any  oilier  niann<>r.  The  defendant  offered  evidence 
to  show  tliat  It  h.ad  l)een  the  custom  for  passensers,  li:<"ludlug  the 
defendai>t.  to  detn<h  coi!i>ons  and  pay  their  fare  therewith,  without 
sbowinp  tlielr  tlfket.«  to  I  lie  cmidnctor,  he  not  harlns:  demanded  to 
tee  tlieni:  and  that  the  defendant  had  ofti^n  paid  his  fare  In  that 
way,  and  on  the  day  lu  question,  other  raiyaenpers  on  the  same  car 
pive  det.ached  cn\ii>on«  in  j'oyment  of  fare,  and  the  same  were  re- 
ceived wlthoiit  oV.iectin«n  and  without  requeest  to  show  Uie  tickets. 
It  was  hehl  that  the  plaintiff's  coiiduotor  \\iis  not  required,  under  tbe 
contract,  to  ai-c(])t,  as  the  dffendant's  fare,  a  det.nchcd  coui)oii;  that 
he  had.  at  loiis-t,  th<-  rli:ht  to  demand  that  he  slhould  protluce  anJ 
show  the  tlf^kef;  and  thiit  there  was  no  evldenr*  which  would  jus- 
tify th<»  flndlii;:  that  the  i>lnintirr  had  rescinded  or  waived  any  of 
the  coiiditlous  or  terms  of  the  coatract. 


CAPFCnAUT    V.  FOSTRB. 

['"1  MlSNFJwrTA,  132.] 

riXTT'niiR-r.AS.  —  AS    lurrwDF.N    mortgacor   and 

MOHT^^rACBK.  ppfl  fl.ttnrcR,  oinslstln-.'  of  chandelit'r.>*  nn<l  burners, 
ncrcwwl  to  thf  eiidi  frf  irasplpos  i)rojer-tlnff  from  the  wall."*  and  cell- 
Int'n  of  the  mort^a^nd  biill<lln2.  and  which  can  be  readily  un- 
screwed, nro  not  a  part  of  the  rejjlty. 

FIXTTUKJi-^STK.\M    T:.\  I  »F.\TOn.«5.— AS   HETWRBN   MORT- 
GAGOR AND  MOUTGAiJi:!:.  titeam  nidiutors  attached  at  the  floor 
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of  the  mortgaged  building  to  steampipes,  by  being  screwed  to  those 
pipes,  are  a  part  of  the  realty. 

FIXTUREJS— BLEIOTRIO  ANNUNCIATOR.— AS  BETWEEN 
MORTOAGO'R  AND  MORTGAGEE,  au  electric  annunciator 
attached  to  the  wall  of  the  mortgaged  building  and  to  all  the  wires 
of  the  electric  bell  system  thereof,  is  a  part  of  the  realty. 

FlXTUREiS— OFFICE  DESK.— AS  BETWEEN  MORTGAGOR 
AND  MORTGAGEE,  an  office  desk,  about  twenty-five  feet  long 
resting  on  a  tile  floor  of  the  mortgaged  building,  between  projections 
in  tlie  walls,  to  which  it  is  fastened  by  means  o*  screws,  the  space 
behind  the  desk  forming  an  oflice  for  the  building,  is  a  part  of  the 
realty. 

FIXTURES— CIGAR  COUNTER.— AS  BETWEEN  MORT- 
GAGOR AND  MORTGAGEE,  where  the  evidence  Is  conflicting  as 
to  whether  a  cigar  counter  is  fastened  to  the  floor  of  the  mortgaged 
building,  and  is  specially  designed  for  use  therein,  it  is  a  question 
for  the  jury  to  say  Avhether  or  not  the  counter  Is  a  part  of  the  realty. 

Hoirtoii  &  Denegre,  for  the  appellant. 

J.  C.  Michael,  for  the  respondent. 

*8^  CANTY,  J.  Plaintiff  was  the  owner  of  certain  hotel 
property,  which  he  mortgaged  to  defendant.  At  the  time  the 
mortgage  was  made  the  hotel  contained  two  hundred  and  sixty- 
eight  gas  fixtures,  consisting  of  gas  chandelieTS  and  huTners,  one 
hundred  and  eighty-four  steam  radiators,  an  office  desk,  a  cigar 
counter,  and  an  electric  annunciator.  Defendant  foreclosed  his 
mortgage,  purchased  the  property  at  the  foreclosure  sale,  and 
the  time  to  redeem  expired.  Plaintiff,  heing  still  in  possession, 
threatened  to  remove  all  of  these  articles;  whereupon,  defendant 
procured  a  temporary  writ  of  injunction  restraining  him  from 
doing  so.  Defendant  also  obtained  possession  of  the  hotel  by  an 
action  of  forcible  entry  and  detainer,  and  the  action  in  which  the 
injunction  was  issued  was  then  dismissed  by  stipulation.  There- 
after, plaintiff  brought  this  action  for  damages  for  the  conver- 
sion of  said  property.  The  jurj'  returned  a  verdict  for  defendant, 
and,  on  motion  of  plaintiff,  the  court  below  granted  a  new  trial. 
From  the  order  granting  the  same  defendant  appeals.  The  de- 
fendant claims  that  the  articles  in  question  are  and  always  were 
a  part  of  the  realty,  wliile  plaintiff  claims  that  they  are  and  al- 
ways were  personal  property. 

1.  During  all  of  said  time,  these  gas  fixtures  were  screwed  to  the 
ends  of  the  gaspipes  projecting  from  the  walls  and  ceilings,  and 
can  be  readily  unscrewed.  It  is  held  by  the  great  weight  of  au- 
thority that,  under  such  circumstances,  such  gas  fixtures  are  not 
a  part  of  the  realty,  even  as  between  vendor  and  vendee  or  mort- 
gagor and  mortgagee;  that  they  are  merely  a  part  of  the  furni- 
ture of  the  room — a  substitute  for  the  lamps  and  lampholders. 
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candlesticks,  and  chandeliers,  formerly  used  to  hold  candles: 
McKeage  v.  Hanover  etc.  Ina.  Co.,  81  N.  Y.  38;  37  Am.  Eep. 
471;  Jarechi  v.  Philharmonic  Soc.,  79  Pa.  St.  403;  21  Am.  Rep. 
78;  Towne  v.  Fiske,  127  Mass.  125;  34  Am.  Rep.  353;  Montague 
V.  ***  Dent,  10  Rich.  135;  67  Am.  Dec.  572;  Rogers  v.  Crow,  40 
Mo.  91;  93  Am.  Dec.  299;  Ewell  on  Fixtures,  299.  While  this 
doctrine  is  rather  doubtiul  in  principle,  it  is  too  well  established 
as  the  law  of  the  countr}'  generally  to  be  now  overturned. 

2.  The  steam  radiators  were  attached  to  the  steampipes  at  the 
floor  on  which  they  rested,  by  being  screwed  to  those  pipes.  We 
are  of  the  opinion  that  these  radiators  should  be  held  to  be  a 
part  of  the  realty.  The  distinction  thus  made  between  them  and 
the  gas  fixtures  is  not  clear  in  principle.  But  the  rule  applied  to 
gas  fixtures  must  be  regarded  as  rather  an  arbitrary  exception  to 
the  general  rule,  and  should  not  be  extended  to  such  fixtures  as 
radiators.  These  radiators  were  put  in  immediately  after  the 
building  was  erected.  There  is  no  reason  for  holding  that  the 
owner  did  not  intend  them  to  be  permanently  annexed  tx)  the 
steam  plant,  and  tlierefore  permanently  annexed  to  the  realty. 
He  might  remove  or  change  them,  and  so  might  he  remove  or 
change  the  boiler  or  the  furnace,  which  is  also  a  part  of  the 
steam  plant.  Such  radiators  are  an  essential  part  of  such  plant, 
and  are  rarely  furnished  by  tenants  or  temporary  occupants  of 
buildings  as  a  part  of  the  furniture  brought  with  them  or  car- 
ried away  with  them,  but  the  owner  who  furnishes  the  rest  of 
such  plant  usually  furnishes  the  radiators  also.  When,  under 
ordinary  circumstances,  the  owner  of  the  building  attaches  such 
radiators  to  his  steam  plant,  it  should  be  held  that  he  intended 
them  to  be  ponnancntly  annexed  to  the  realty.  We  are  cited  to 
National  Bank  v.  North,  IGO  Pa.  St.  303,  which  holds  to  the  con- 
trary. This  case  holds  that  such  radiators  are  analogous  to  pas 
fixtures,  and  therefore  not  a  part  of  the  realty.  By  following  the 
same  process  of  reasoning  by  analogy  you  \\X)uld  strip  a  house  of 
nil  modern  improvements,  and  by  cofntinuing  the  process  you 
would  o^-orturn  the  greater  part  of  the  law  of  fixtures.  A  cor- 
rect nile  should  not,  in  this  manner,  be  overturned  by  an  incon- 
gistcnt  exception. 

3.  The  electric  annunciator  was  attached  to  ths  wall,  and  to 
all  the  wirofl  of  the  electric  call  or  electric  bell  system  of  the 
Ijotcl.     It  also  was  a  part  of  the  realty. 

4.  The  office  dr^k  is  about  twenty-five  feet  long,  and  is  so 
pliirod  thnt  the  ends  fitted  ncnit'<:t  projerfions  in  the  wall  in  such 
a  manner  that  the  space  bcliind  the  desk  forms  tJie  hotel  office. 
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This  desk  rests  ^^^  on  the  tile  floor,  and  is  fastened  to  the  wall 
at  each  end  by  means  of  a  short  piece  of  board,  which  is  fastened 
to  the  wall  and  to  the  desk  by  means  of  screws.  We  are  of  the 
opinion  that  this  desk  is  a  part  of  the  realty:  Woodham  v.  First 
Kat.  Bank,  48  Minn.  67;  31  Am.  St.  Eep.  622. 

5.  The  evidence  -was  somewhat  conflicting  as  to  "whether  the 
cigar  counter  was  fastened  to  the  floor,  and  as  to  whether  it  was 
specially  designed  for  the  hotel.  There  was  at  one  end  of  it  a 
gate,  "which  was  attached  to  the  Tvall,  and  swung  against  the 
cigar-stand  to  which  it  attached  itself  by  some  sort  of  a  latch 
or  catch.  There  was  evidence  tending  to  prove  that  it  stood  in 
a  different  part  of  the  hotel  lobby  during  a  part  of  the  time  since 
the  hotel  was  erected.  We  are  of  the  opinion  that,  under  these 
circumstances,  it  was  a  question  for  the  jury  whether  or  not  this 
counter  was  a  part  of  the  realty.  The  acts  of  the  defendant 
•were  such  as  to  make  him  guilty  of  conversion  of  those  articles 
which  were  not  a  part  of  the  realty.  This  disposes  of  all  the 
questions  in  the  case.  As  to  the  gas  fixtures,  the  verdict  was 
contrary  to  law,  and  the  order  granting  a  new  trial  should  be 
affirmed. 

So  ordered. 


FIXTURES.— To  determine  whether  a  thing  Is  a  fixture  or  not, 
we  must  look  at  the  manner  In  which  it  is  annexed,  the  intention  of 
the  person  who  made  the  annexation,  and  the  purpose  for  which 
the  premises  are  used:  Notes  to  Feder  v.  Van  Winklo,  .51  Am.  St. 
Rep.  633;  Winslow  v.  Bromieh,  45  Am.  St.  Rep.  287;  Fifleld  v.  Fann- 
ers' Nat.  Bank,  39  Am.  St.  Rep.  172;  Lansing  Iron  etc.  Works  v. 
Walker,  30  Am.  St.  Rep.  491.  Whatever  Is  placed  in  a  building  sub- 
ject to  a  mortgage,  by  a  mortgagor,  or  those  claiming  under  him,  to 
carry  out  the  purpose  for  wTiich  it  was  erected,  and  permanently  to 
Increase  its  value  for  occupation  or  use,  althougli  it  may  be  re- 
moved withoiit  injury  to  itself  or  the  building,  becomes  part  of  the 
realty:  Hopewell  Mills  v.  Taunton  Sav.  Bank,  150  Mass.  519;  15 
Am.  St.  Rep.  235.  Gas  fittings  screwed  on  the  gaspipes  of  a  build- 
ing are  not  fixtures:  Monographic  note  to  Gray  v.  Hold.ship,  17  Am. 
Dec.  692,  on  what  are  fixtures;  notes  to  Smith  v.  Commonwealth, 
29  Am.  Rep.  403;  Towne  v.  Fiske,  34  Am.  Rep.  355;  Vaughen  v. 
Haldeman,  33  Pa.  St.  522;  75  Am.  Dec.  622;  Rogers  v.  Oiow,  40  Mo. 
91;  93  Am.  Dec.  299;  as  between  mortgagor  and  mortgagee:  McKeago 
V.  Hanover  Fire  Ins.  Co.,  81  N.  Y.  38;  37  Am.  Rep.  471;  Montague  v. 
Dent,  10  Rich.  135;  67  Am.  Dec.  572.  But  gas  fixtuTCS  have  been  held 
to  pass  upon  a  sale  of  the  freehold:  Johnson  v.  Wiseman,  4  Met. 
357;  83  Am.  Dec.  475.  A  counter  and  back  bar,  the  one  fastened  to 
the  floor  and  the  otlier  to  the  wall  by  nails  and  screws,  in  a  build- 
ing used  as  a  saloon,  are  part  of  the  realty,  and  pai^s  as  su'ch  on 
the  foreclosure  of  a  mor'tgage:  Woodham  v.  First  Nat.  Bank,  48 
Minn.  67;  SI  Am.  St.  Rep.  622. 
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Marvin  v.  Foster. 

[61  Minnesota,  1>4.] 

DIVORCE,  VOID  DECREE  OF— ESTOPPEL^PROPERTY 
RIGHTS.— If  a  husband  leaves  his  wife  and  home  in  this  state,  and 
lives  In  another  state,  without  supporting  her,  and  never  lives  with 
her  again  or  returns  to  this  state,  aud  she  obtains  a  judgment  of 
divorce  against  him,  uix)n  the  grounds  of  desertion,  which  Judgment, 
however,  is  void  because  of  a  defective  sei'vice  of  summons,  and  the 
husband  had  actual  knowledge  of  the  pendency  of  the  action,  but 
dt'dlued  to  appear  and  defend,  and  afterward,  upon  learning  that 
A  div(  rce  had  l)eou  graiittMi,  married  another  woman,  with  whom 
he  livt-d  and  cohaWted  as  his  wife,  and  slie  had  a  child  by  him,  he 
is  estoijpod.  upon  the  subsequent  dec-case  of  his  abandoned  wife» 
In  this  state,  from  taking  advantage  of  the  fact  that  the  judgment 
of  divorce  so  rendered  was  void  for  want  of  proi)er  service  of  the 
summons,  and  cannot  successfully  assert  against  the  heirs  or  devi- 
sees of  his  former  wife  a  right  to  her  estate  as  her  suirviving  hus- 
l>and.  This  apiilication  of  the  doctrine  of  estoppel  does  not,  how- 
over,  countenance  the  Idea  that  i)art1es  may  bec>me  divorced  upon 
the  ground  of  estoi>i»el  by  conduct.  It  simply  precludes  the  husband 
from  asserting  the  former  relation,  aud  the  invalidity  of  the  decree 
of  divorce,  solely  for  the  purpose  of  obtaining  the  property  of  hir* 
former  wife. 

Partition.  The  action  was  bpoug-ht  by  Williaim  F.  Marvin 
ligainst  Clarence  H,  Foster  and  Mary  P,  Foster,  his  wife,  and  Ed- 
ward II.  Foster  and  Sarah  C.  Foster,  his  ^ife.  The  case  was  trie<i 
without  a  jury,  and  Uie  judge  ordered  a  judgment  in  favor  of  tJie 
defendants.  The  plaintiff  appealed  from  an  order  denying  a 
motiorn  for  a  new  trial. 

James  Spencer,  for  the  appellant. 

J.  Fawcett  and  Draper,  Davis  &  Hollister,  for  the  respondeoits. 

***  BUCK,  J.  Tliis  action  was  brought  for  a  partition  of 
certain  lots  and  parcels  of  land  situate  in  the  city  of  Duluth,  or, 
if  a  partition  could  not  be  made  without  material  injury  to  the 
rights  and  interests  of  the  parties,  Uien  that  a  sale  thereof  be 
made. 

**°  In  order  to  dispose  properly  of  the  questions  raised  in  this 
ca«c,  we  will  refer  to  the  facts  as  briefly  as  posisible:  In  tJie  year 
1842,  Thomas  Ft)st<"r  and  Hannah  C.  Foster,  referred  to  in  the 
pU\i<lin^'8,  intormarriiKl,  and  lived  together  as  husband  and  wife 
until  some  time  in  tlie  year  1873,  and  between  the  years  1851 
and  1873  they  were  residents  of  the  state  of  ^linncvota.  While 
they  were  such  n^idonts  and  living  in  the  city  of  Duluth, 
Thrnnas  Foster  left  his  wife,  wmt  to  the  city  of  Washin;:lon, 
D.  C,  and  was  there  emjtloyod  by  the  United  Statce  government. 
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■\vliere  he  remained  in  that  position  for  some  years.  The  court 
below  found  as  a  fact  that  after  the  time  that  Thomas  Foster 
left  his  wife  in  Duluth,  in  1873,  down  to  the  time  of  her  death 
there  on  January  20,  1891,  he  did  not  furnish  her  any  money,, 
or  in  any  manner  proyide  for  her  support,  and  that  he  never 
returned  to  the  city  of  Duluth  after  he  left  there  in  1873,  and 
that  he  has  ever  since  that  time  been,  and  at  the  time  of  the  find- 
ing of  the  court  below,  he  was,  a  nonresident  of  the  state  of 
Mnnesota.  On  March  8,  1877,  the  said  Hannah  C.  Foster  be- 
gan proceedings  in  the  district  court  of  St.  Louis  county  against 
the  said  Thomas  Foster  for  a  divorce  from  the  bonds  of  mat- 
rimony, and  for  a  decree  confirming  the  title  of  said  Hannah  C. 
Foster  in  and  to  all  of  the  lands  described  in  the  complaint,  as 
well  as  to  certain  other  lands.  In  this  action  the  proceedings 
were  regular  in  form,  except  a  defect  in  the  service  of  the  sum- 
mons; it  appearing  that  in  fact  the  summons  was  never  seorved 
upon  the  said  Thomas  Foster,  the  defendant  therein,  in  the  man- 
ner and  form  required  by  law,  that  said  court  did  not  acquire 
jurisdiction  of  said  defendant  in  said  action  for  divorce,  and 
that  the  decree  which  was  by  said  court  therein  granted  was  in 
fact  null  and  void  and  of  no  legal  effect  as  a  decree  for  divorce^ 
but  that  in  all  other  respects,  except  as  to  the  service  of  said 
summons,  the  proceedings  were  regular  in  form.  And  such  pro- 
ceedings were  had  in  such  case  that  on  May  30,  1877,  a  judgment 
of  divorce  was  rendered  in  said  court  in  favor  of  Hannah  C.  Fos- 
ter and  against  the  said  Thomas  Foster,  divorcing  said  parties 
from  the  bonds  of  matrimony,  and  also  confirming  in  said  Han- 
nah C.  Foster  an  absolute  title  in  fee  to  aJl  the  lands  described 
in  the  complaint. 

During  the  pendency  of  said  action  for  divorce,  and  before  the 
rendition  of  the  judgment  therein,  said  Thomas  Foster  had  ac- 
tual ^^®  knowledge  of  the  pendency  of  said  action,  and  could 
have  defended  the  same  before  the  time  for  answering  therein 
had  expired,  and  before  the  expiration  of  the  time  for  answering 
the  complaint  therein,  said  Thomas  Foster,  knowing  of  the  pen- 
dency of  said  action,  -wrote  and  mailed  a  letter  to  the  judge  of 
the  said  district  court,  stating  therein  that  he  had  no  objections- 
to  the  granting  of  said  divorce.  After  the  judgment  of  divorce 
was  granted  in  said  action,  and  before  the  expiration  of  the  time 
to  appeal  therefrom,  the  said  Thomas  Foster,  with  full  knowl- 
edge of  the  said  divorce  proceedings,  held  himself  out  to  one 
^Mary  Baum,  then  an  unmarried  woman  of  the  city  of  "Washing- 
ton, as  an  unmarried  man,  and,  for  the  purpose  of  inducing  her 
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to  marry  hini,  represented  to  her  that  his  former  wife,  Hannah  C. 
Foster  had  obtained  a  divorce  from  him,  and  that  he  was  free  to 
marry  again,  he  at  the  same  time  shewing  her  a  copy  of  a  news- 
paper containing  a  notice  of  the  granting  of  the  decree  of  di- 
vorce; and  she,  relying  upon  the  truthfulness  of  said  represen- 
tations, was  married  to  said  Thomas  Foster  some  time  in  the 
year  1877,  and  they  lived  and  cohabited  as  husband  and  wife 
until  the  trial  of  this  action,  and  were  then  so  living  together. 
On  January  9,  1878,  a  son  was  bom  to  said  Thomas  Foster  and 
Mary  Foster,  who  was  li\'ing  with  his  parents  at  the  time  of  the 
trial  of  this  action. 

At  the  time  when  Thomas  Foster  left  his  wife  in  1873,  she 
owned  the  property  in  controversy,  and  continued  to  own  it  until 
the  time  odf  her  death  in  January,  1891.  But  Thomas  Foster 
never  at  any  time  after  the  judgment  of  divorce  asserted  any 
claim  or  interest  in  or  to  any  of  the  said  property,  nor  did  he  in 
any  manner  attempt  to  exercise  any  control  over  it,  prior  to  Han- 
nah C.  Foster's  death,  but  she  lived  and  transacted  her  business 
as  an  unmarried  woman,  and  had  exclusive  control  thereof;  the 
said  Thomas  Foster  continually  claiming  to  he  the  husband  of 
Baid  Mary  Baum,  and  not  the  husband  of  Hannah  C.  Foster.  At 
the  time  o^  her  death,  she  was  the  owner  of  the  land  described 
in  the  plaintiff's  complaint,  and  she  left  survinng  her  two  sons, 
her  only  heirs  at  law,  viz.,  Clarence  H.  Foster  and  Edward  H. 
Foster,  the  defendants  herein;  but,  since  the  action  was  com- 
menced, Clarence  H.  Foster  has  died,  and  by  his  last  \\ill  he 
made  the  defendant  Mary  P.  Foster  sole  devisee  of  all  his  estate, 
which  will  has  been  duly  probated.  Whatever  right,  title,  *'*" 
interest,  claim,  or  estate  Thomas  Foster  had,  if  any,  in  and  to  tlie 
property  of  said  Hannah  C.  Foster  at  the  time  of  her  death,  h;us 
been  conveyed  to  this  plaintifT,  who  brings  this  action  in  parti- 
tion, but  who  took  said  conveyance  with  knowledge  of  the  fore- 
going facts. 

We  cannot  agree  with  the  contention  of  the  appellant  that  the 
only  qnofition  in  the  Ciise  is  whether  Thomas  Fostar  was  the  sur- 
viving husband  of  Hannah  C.  Foster.  It  must  be  conceded  that 
the  judgment  of  divorce  rendered  May  30,  1877,  in  the  action  of 
Hannah  C.  Foster  apainst  Thomas  Foster  was  invalid  for  want 
of  service  of  the  summons  therein  upon  him.  But  the  con- 
duct of  Thf>mas  Fostor  since  his  abandonment  of  his  wife  in 
1873,  and  bin  subsequent  conduct  down  to  the  time  of  the  dciith 
of  his  wifo  Hannali  C.  Foster,  presents  itself  for  our  considera- 
tion, and  must  be  considered  in  connection  with  the  judgment 
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of  divorce  between  the  parties^  even  though  that  Judgment  was 
void.  The  question  is  one  of  grave  importance,  because  it  is 
not  one  where  the  parties  to  the  action  are  alone  concerned,  but 
the  rights  of  society  and  of  the  state  are  involved. 

"We  State  the  question,  then:  Where,  in  1873,  a  husband  left 
his  wife  and  home  in  this  state,  and  lived  in  the  city  of  Washing- 
ton without  supporting  her,  and  never  lived  with  her  again  or 
returned  to  this  state,  and  she  obtained  judgment  of  divorce 
against  him  May  30,  1877,  upon  the  grounds  of  desertion,  but 
which  judgment  was  void  for  a  defective  service  of  the  sum- 
mons, but  of  the  pendency  of  which  action  he  had  actual  notice, 
and  declined  to  appear  and  defend,  but  afterward,  upon  learning 
that  a  divorce  had  been  granted,  married  another  woman,  with 
whom  he  lived  and  cohabited  as  his  wife,  and  she  had  a  child 
by  him,  can  he,  upon  the  subsequent  decease  of  his  abandoned 
wife,  take  advantage  of  the  fact  that  the  judgment  of  divorce  so 
rendered  is  void  for  want  of  proper  service  of  the  summons,  and 
fiuccessfully  assert  against  the  heirs  or  devisees  of  his  former  wife 
a  right  to  her  estate  as  her  surviving  husband? 

If  Thomas  Foster  had  challenged  the  validity  of  the  judg- 
ment of  divorce,  instead  of  availing  himself  of  its  benefits  from 
the  time  of  its  rendition  until  the  death  of  Hannah  C.  Foster 
aforesaid,  about  fourteen  years,  and  had  not  during  such  time 
committed  acts  which  were  so  inconsistent  with  his  duties  as  the 
husband  of  Hannah  C.  Foster,  there  would  be  little,  if  any,  merit 
in  the  defease.  But  upon  ^^^  learning  of  the  decree  of  divorce, 
he  took  no  steps  to  investigate  its  validity,  except  to  inquire 
about  the  value  of  the  property  standing  in  his  wife's  name,  and 
when  told  it  was  of  little  value,  seemed  content  to  let  the  decree 
stand,  and  hastened  to  marry  another  woman,  and  enjoy  the 
fruits  of  that  maraage  until  his  former  wife's  death  in  1891. 

It  is  seldom  that  we  have  presented  for  our  consideration  a 
more  heartless  case  of  a  husband's  inhumanity  to  a  wife  than  is 
presented  by  the  record  herein.  They  came  to  Minnesota  soon 
after  its  organization  as  a  territory,  and,  enduring  the  usual  vicis- 
situdes and  hardships  of  a  pioneer  life,  she  bore  him  two  sons, 
?uid,  with  the  maternal  instincts  of  true  motherhood,  cared  for 
them  in  childhood  and  early  manhood,  and,  when  weighed  down 
with  troubles  and  advancing  years,  is  deserted  by  the  one  who, 
above  all  others,  should  have  been  a  true  husband,  and  all  that 
it  implies.  Not  only  this,  but  for  months  she  took  care  of 
Thomas  Foster's  o^vn  helpless  and  suffering  relatives,  and,  when 
in  sorrow  and  despair,  she  writes  him  about  the  "debts  and  drag" 
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which  were  her  lot.  Well  did  the  court  below  describe  tliis  let- 
ter as  pathetic.  In  it  she  saj's:  "The  property  that  gives  us  our 
living  will  be  sold  at  auction  the  last  of  this  month  (and  it  might 
have  been  saved  for  the  present,  at  least),  but  still  I  have  my 
home  to  shelter  me,  if  I  can  pay  the  taxes;  but  in  some  way  I 
must  earn  my  bread,  without  you  send  me  the  means  to  live.'* 
And  we  think  the  court  below  was  fully  justified  in  finding  that 
he  did  not  furnish  his  wife  any  money,  or  in  any  maimer  provide 
for  her  support,  after  he  left  her  in  1873. 

Whether  Thomas  Foster  knew  of  the  invalidity  of  the  judg- 
ment of  divorce  at  the  time  of  its  rendition,  we  do  not  regard  as 
material  in  this  case.  He  did  know  of  it  many  years  prior  to  the 
time  of  the  death  of  his  first  wife,  and  it  was  his  duty  to  know 
whether  the  judgment  was  valid  or  not  before  he  again  married, 
and  committed  tlie  crime  of  bigamy.  Living  in  ^Minnesota  for 
many  years,  he  was  presumed  to  know  its  laws,  and  to  know  that 
an  action  for  divorce  oould  not  be  legally  granted  without  due 
service  of  the  summons  upon  the  defendant  in  such  proceedings. 
Having  violated  every  marital  duty  and  obligation  to  the  wife 
whose  life  he  had  blighted,  he  waits  until  death  has  ended  her 
sufferings,  and  then,  exhibiting  a  speculative  mood,  transfers  hia 
right  in  the  property  to  this  plaintiff.  ^'^^  If  the  court  awards 
him  the  pecuniary  advantages  claimed,  then  the  estate  of  the  de- 
ceased wife  and  mother  is  to  be  equally  dinded  between  them. 

Living  with  a  second  wife  for  fourteen  years,  and  raising  a 
child  by  her,  during  a  period  of  time  when  he  &\y^  that  in  law 
he  was  still  the  husband  of  the  former  wife,  is  too  much  of  a 
mockery  of  law,  a  travesty  upon  justice,  and  an  insult  to  the 
morality  and  decency  of  a  civilized  government,  to  be  tolerated; 
nnd,  if  there  were  no  legal  precederats  against  such  a  claim,  we 
should  not  hesitate  to  establish  one. 

Fortunately,  there  are  established  rules  of  equity  which  como 
to  our  aid,  and  enable  us  to  uphold  the  sacred  obligations  of  the 
marital  relation,  and  vindicate  the  sacredness  of  the  family  ties. 
The  record  in  the  case  fully  discloses  the  fact  that  Thomas  Fos- 
ter voluntarily  accepted  the  privileges,  benefits,  and  fruits  of  th« 
void  judgment  of  divorce,  and  he  is  tJiereby  estopped  from  clahn 
ing  any  portion  of  the  cetate  of  his  deceased  wife.  This  estoppel 
refers,  of  course,  to  the  property  rights  of  Thomas  Foster. 
Whether  he  could  be  punished  for  bigamy  is  not  a  question  be- 
fore us,  and  the  question  of  all  marital  riprhts  growing  out  of  his 
conduct  is  not  involved  here,  except  so  far  as  the  property  im- 
mediately in  dispute  is  concerned- 
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The  case  is  not  one  where  there  can  be  any  collusion  between 
the  parties,  for  Hannah  C.  Foster  is  dead,  and  the  various  rights 
and  obligations  growing  out  of  the  marriage  relation  between  her 
and  Thomas  Foster  are  only  considered  with  reference  to  his 
own  conduct,  so  far  as  he  claims  a  right  to  a  share  in  her  estate. 

In  2  Bishop  on  Marriage  and  Divorce,  section  751  a,  it  is  said: 
^1f  a  party  has  used  the  pri\dlege3  of  a  decree  of  divorce,  he  has 
thereby  affirmed  it,  and  he  is  too  late  to  complain  of  any  of  its 
burdens.  On  this  principle,  where  a  man  appealing  from  a  de- 
cree dissolving  his  maxriage,  married  again,  his  appeal  was  dis- 
missed, for,  by  the  marriage,  he  had  affirmed  the  validity  of  the 
divorce.  Besides,  to  permit  him  to  prosecute  his  appeal  would 
be  an  injustice  to  his  innocent  second  wife."  This  states  the  rule 
broadly,  but,  as  we  construe  it,  it  is  applicable  to  the  party  who 
has  been  guilty  of  the  wrong,  and  who  is  seeking  to  take  advan- 
tage of  that  wrong.  A  void  judgment  of  divorce  cannot  be  legal- 
ized by  the  acts  of  the  divorced  parties,  except  so  far  as  either  one 
is  estopped  by  his  or  her  own  wrongful  cooiduct  in  enjoying  ^^"^ 
its  benefits,  fruits,  and  privileges.  Thus  a  party  who  has,  as 
plaintiff,  obtained  a  fraudulent  judgment  of  divorce  sliould  not 
be  permitted  to  enjoy  its  benefits,  nor  be  allowed  to  assert  its 
validity  for  his  own  advantage.  So,  too,  the  same  rule  should  be 
applied  to  the  defendant  who,  knowing  of  a  void  judgment  of  di- 
vorce against  him,  acquie&ces  in  it  for  many  years,  treats  it  a3 
valid,  permanently  renounces  his  marital  obligations,  remarries, 
and  who  has  a  child  by  a  second  marriage,  and  he  should  not  be 
permitted  to  take  advantage  of  his  wrong. 

Good  morals,  as  well  as  good  law,  forbid  it.  The  innocent  sec- 
ond wife  should  not  be  made  the  victim  of  his  turpitude,  and  the 
helpless  child  should  not  have  the  stain  of  illegitimacy  resting 
upon  it  by  Foster  now  asserting  that  he  is  the  husband  of  a  for- 
mer wife.  He  may  publish  his  own  shame  to  the  world  for  a 
money  consideration;  but  this  court  will  not  aid  him  to  stigma- 
tize his  second  "wife  as  living  an  adulterous  life,  nor  hold  that  her 
child  is  a  bastard:  See  Arthur  v.  Israel,  15  Col.  147;  22  Am.  St. 
Eep.  381;  Mohler  v.  Shank  (Iowa,  1895),  61  N.  W.  Eep.  981; 
Estate  of  Eichardson,  132  Pa.  St.  292. 

As  we  have  before  intimated,  and  to  avoid  any  chance  for  an 
impression  that  we  lend  any  countenance  to  the  idea  that  parties 
may  become  divorced  upon  the  ground  of  estoppel  by  conduct,  we 
repeat  that  this  action  is  one  relating  solely  to  property  rights, 
unaffected  by  any  considerations  which  give  to  the  marriage  rela- 
tion its  precise  status.     The  marriage  relation  between  Foster 
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and  his  deceased  -vrife,  -with  all  its  duties  and  obligations,  has 
been  terminated  by  her  death;  and  he  is  ncnv  asserting  this  for- 
mer relation,  and  the  invalidity  of  the  decree  of  divorce,  solely 
for  the  purpose  of  obtaining  her  property.  It  is  to  such  a  state 
of  facts,  and  in  such  an  action,  that  we  apply  the  doctrine  of 
estoppel.     Beyond  this  we  do  not  go. 

We  do  not  think  that  the  record  discloses  any  reversible  er- 
rors, and  the  order  of  the  lower  court  is  affirmed. 


ESTOPPET.  OF  HUSBAND  FROM  ASSERTING  SHARE  IN 
WIFE'S  ESTATE.— The  husband's  interest  in  the  wife's  estate  is 
terminated  by  a  divorce  a  vinculo:  Howey  v.  Goings,  13  111.  95;  54 
Am.  Dec.  427;  monographic  note  to  Boykin  v.  Rain,  65  Am.  Dec. 
S5S,  on  the  effect  of  a  valid  decree  of  divorce.  Circumstances  much 
less  reprehensible, on  the  part  of  the  husband  than  tliose  of  the  prin- 
cipal case  have  been  held  to  estop  him  from  claiming  property  by 
virtue  of  the  marital  relation.  Thus,  when  a  husband  and  wife  live 
separate,  at  some  distance  from  each  other,  for  seventeen  years, 
without  having  any  more  regard  for  each  other  than  If  they  were  not 
married,  the  husband  will  be  estopped,  upon  the  death  of  his  wife, 
from  claiming  his  marital  share  of  the  property  of  the  deceased: 
Note  to  Nubn  v.  Miller.  34  Am.  St.  Rep.  875. 


Heidkl  V.  Bknkdict. 

[61  Minnesota,  170.] 

HOMESTEAD— URBAN  PROPERTY— UNDIVIDED  BTX)CKS. 
—If  blocks  in  the  platted  and  laid  out  part  of  an  lncori>orated 
city  are  generally  subdivided  on  the  plat  into  lota  of  various 
sizfB,  the  owner  of  a  part  of  one  block  which  has  not  t>een  thu<i 
8ut>dlvkled.  and  which  is  urban  In  character.  Is  entitled  to  hold  only 
a  tract  equal  in  area  to  the  average  size  of  platted  lots  In  tliat  i)art 
of  the  city. 

PLEADING— AMENDMENT— RIGHTS  OF  CREDITORS.— 
An  amendment  substituting  an  entirely  different  cause  of  action  will 
not  bo  allowed  to  prejudice  the  intervening  rights  of  creditors. 

ATTACHMENT  — DISSOLUTION  OF.  BY  AMENDMENr, 
AFTER  .^SSICNMENT  FOR  RFNKFIT  OF  CREDITORS.  If  an 
attachment  has  been  levied,  which  Is  followed  by  a  genonl  assign* 
ment  for  the  l>eneflt  of  creditors,  an  amendment  of  the  complaint, 
and  affidavit  for  attachment,  made  after  the  execution  of  the  assign- 
ment, and  Kubsritutlng  an  entirely  different  and  distinct  cause  of 
action,  for  the  one  set  up  In  the  original  complaint  and  atiidavlt,  dls- 
charKCB  the  attachment  as  to  the  assignee  In  the  assignment  pro- 
ceeding, whatever  may  be  its  effect  as  between  tlie  parties  to  the 
action. 

MOTIONS  AND  ORDERS— RES  JUDICATA— DISSOLUTION 
OF  AITACHMENT.— If  an  assignment  for  the  benefit  of  creditors 
Is  made  after  the  levy  of  an  attachment,  an  order  denying  a  motion 
to  dIsKolve  the  attachment,  virtually  upon  the  ground  thit  the  as- 
signment did  not.  Ipso  facto,  work  n  dissolution  of  the  attachment. 
Xhl»  being  the  only  question  litigated  or  decided  on  the  motion,  is 
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not  res  judicata  upon  the  question  whether  the  attachment  was  dis- 
solved by  an  amendment  of  the  complaint,  and  aflBdavit  for  at- 
tachment, made  subsequently  to  the  assignment,  and  does  not  pre- 
clude the  court  from  deciding  that  such  amendment,  where  it  en- 
tirely changed  the  cause,  did  dissolve  the  attachment  as  to  the  as- 
signee In  the  assignment  proceeding. 

Action  "by  August  Heidel  and  Margaret  Heidel,  his  wife,  against 
Henry  Benedict  and  Henry  Habighorst,  to  determine  adverse 
claims  to  real  property.  Plaintiffs  and  Habighorst  appealed  from 
an  order  denying  a  motion  to  vacate  the  decision  and  for  a  new 
trial. 

T.  E.  Palmer,  for  the  appellants  Heidel. 

Lewis  E.  Jones,  for  the  appellant  Habighorst. 

Ambrose  Tighe,  for  the  respondent. 

^''^  MITCHELL,  J.  Action  to  determine  adrerse  claims  io 
real  property.  The  contest  is  triangular,  and  grows  out  of  the 
following  state  of  facts:  The  plaintiff  owned  two  hundred  and 
twenty-seven  and  one-half  feet  by  one  hundred  and  twenty  feet 
in  the  southeasterly  corner  of  block  13  in  Dayton's  addition  to 
St.  Paul,  upon  which  was  situated  a  house  in  which  he  resided. 
This  block  ^''^  was  not  subdivided  into  lots,  but  the  blocks  gen- 
erally in  the  addition  had  been  subdivided  by  plat  into  lots, 
varying  in  size  from  thirty-five  to  fifty-five  feet  in  width,  and 
from  ninety-five  to  one  hundred  and  seventy  feet  in  depth.  The 
property  in  the  addition  is  strictly  urban  in  character. 

On  November  24,  1893,  the  defendant  Benedict  commenced  an 
action  against  the  plaintiff,  in  which  a  writ  of  attachment  was  is- 
sued and  levied  on  the  property  in  question.  In  both  the  com- 
plaint and  affidavit  for  attachment  the  cause  of  action  was  stated 
to  be  upon  account  for  goods  sold  and  delivered  by  Benedict  to 
Heidel.  Within  ten  days  after  the  levy  of  the  attachment, 
Heidel  made  an  assignment  of  all  his  nonexempt  property  to  de- 
fendant Habighorst  for  the  benefit  of  all  his  creditors.  The  ques- 
tion is  raised  whether  this  was  a  common-law  assignment  or  an 
assignment  under  the  insolvent  law  of  1881;  but,  as  we  view  the 
case,  this  question  is  not  material.  After  the  execution  of  this 
assignment,  Heidel  made  a  motion  to  dissolve  the  attachment. 
Thereupon  Benedict  amended  his  complaint,  setting  up,  in  place 
of  the  original  cause  of  action,  sixteen  other  separate  causes  of 
action,  fourteen  of  which  were  promissory  notes  executed  by 
Heidel  to  various  parties,  and  by  them  transferred  to  Benedict, 
and  the  two  others,  respectively,  for  money  loaned  and  for  goods 
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eolJ  to  Heidel  by  other  parties  who  had  assigned  the  claims  to 
Benedict.  Benedict  also  made  a  motion  for  leave  to  amend  liis 
affidavit  for  attachment,  so  Ihat  the  statement  of  his  causes  of 
action  would  conform  to  his  amended  complaint.  When  the  mo- 
tions came  on  for  hearing,  the  court  denied  Heidel's  motion  to 
dissolve  the  attachment,  but  allowed  Benedict's  motion  to  amend 
his  affidavit. 

Ueidel  then  commenced  this  action,liis  contention  being  that 
the  entire  tract  was  exempt  as  his  homestead,  and  hence  was  not 
subject  to  attachment,  and  did  not  pass  by  his  assignment  for  the 
benefit  of  creditors.  Both  of  the  defendants  denied  that  the  whole 
tract  was  thus  exempt,  but,  as  against  each  other,  Benedict 
claimed  that  his  attachment  constituted  a  lien  on  the  nonexempt 
part  of  the  tract  prior  and  paramount  to  the  assignment  for  the 
l)enefit  of  creditors,  while  Uabighorst  claimed  that,  as  to  the 
assignment,  the  attachment  was  discharged:  1.  By  force  of  the 
assignment  itself,  as  being  made  under  the  insolvent  law  of  1881; 
and  2.  Because  of  the  amendment  of  the  complaint  and  affidavit 
for  *"  attachment  substituting  entirely  different  causes  of  ac- 
tion after  the  rights  of  creditors  under  the  assignment  had  inter- 
vened. 

The  trial  court  held  that  Heidel  was  only  entitled,  as  a  home- 
stead, to  the  dwelling  and  the  land  on  which  it  was  situated,  not 
exceeding  in  size  the  average  sized  lots  in  Dayton's  addition;  and 
that  upon  the  remainder  of  the  tract  Benedict's  attachment  con- 
stituted a  subsisting  lien,  paramount  to  Habighorst's  interest  un- 
der the  assignment.     Both  Heidel  and  Habighorst  appealed. 

1.  We  are  of  opinion  that  the  decision  of  the  court  as  to  the 
extent  of  Heidel's  homestead  exemption  was  correct.  The  tract 
was  within  the  laid-out  or  platted  portion  of  an  incorporated 
city.  It  was  strictly  nrban  in  character — a  fact  which  distin- 
guishes the  case  from  that  of  In  re  Smith's  Estate,  51  Minn. 
316,  relied  on  by  plaintiff's  counsel.  It  is  almost  impossible  to 
construe  the  crude  provisions  of  our  homestead  law  without 
sometimes  resorting  to  what  might  seem  to  be  judicial  legislation, 
and  it  is  almost  equally  difficult  to  build  up  a  line  of  decisions 
that  will  always  be  strictly  logically  consistent  with  each  other; 
but  the  conclusion  arrived  at  by  the  trial  court  is  the  only  equi- 
table and  reasonable  one  under  the  facts  of  this  case.  It  is  not 
to  be  presumed  that  the  legislature  intended  that  where  a  part 
of  the  platted  portion  of  an  incorporated  city,  strictly  urban  in 
character,  was  not  subdivided  into  lots  on  the  plat,  a  party  might 
claim  an  exemption  to  the  extent  of  acres;    while  his  neighbor 
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across  tlie  street,  residing  on  a  block  of  exactly  tlie  same  kind  of 
property,  but  subdivided  on  the  plat  into  lots,  could  only  claim 
two  or  three  thousand  square  feet. 

2.  Assuming  that,  as  between  the  parties  to  the  action,  the 
amendments  to  Benedict's  complaint  and  affidavit  for  attach- 
ment were  permissible,  yet  we  are  of  opinion  that  the  effect  of 
them  was  to  discharge  the  attachment  as  to  the  intervening 
rights  of  Habighorst,  and  the  creditors  whom  he  represents,  un- 
der the  assignment.  The  amendment,  it  will  be  observed,  is  not 
of  matters  of  mere  form,  or  of  the  manner  of  stating  the  same 
cause  of  action,  but  is  a  substitution  of  entirely  different  causes 
of  action,  having  no  connection  with  that  set  up  in  the  original 
complaint  and  affidavit. 

The  extent  of  the  right  of  amendment,  as  against  the  defend-* 
ant  in  an  action,  is  not  necessarily  by  any  means  the  extent  of  the 
right  *''*  of  amendment  as  against  third  parties  who  have  ac- 
quired intervening  rights  in  the  attached  property.  The  inter- 
vening rights  of  third  parties  are  quite  as  sacred  as  the  plaintiff's 
right  of  amendment  as  against  the  defendant  debtor.  The  courts 
'have  likewise  generally  recognized  subsequent  attaching  cred- 
itors as  occupying  in  this  regard  a  more  favored  position  than 
voluntary  purchasers,  so  that  some  amendments  which  would  be 
allowed  against  the  latter  would  be  held  to  discharge  the  attach- 
ment as  to  the  former;  and  it  seems  to  us  that  the  rights  of  cred- 
itors under  a  general  assignment  for  their  benefit  are  quite  as 
great  as  those  of  attaching  creditors.  The  authorities  seem  to 
be  practically  all  one  way  on  this  question,  and  we  have  found 
no  case  that  goes  anywhere  near  so  far  as  to  hold  that,  as  against 
creditors,  a  plaintiff  may  amend  by  substituting  an  entirely  dif- 
ferent and  distinct  cause  of  action  for  the  one  stated  in  his  orig- 
inal complaint  and  affidavit. 

That  this  cannot  be  done  would  seem  on  principle  to  be  self- 
■evident.  Creditors,  under  this  assignment,  are  entitled  to  all  the 
surplus  that  is  left  after  satisfying  the  liens  upon  the  property 
existing  at  the  date  of  the  assignment.  When  this  assignment 
■was  made,  the  claim  upon  which  the  property  had  been  attached 
was  wholly  fictitious  and  unfounded.  Hence  no  recovery  could 
have  been  had  upon  it,  and  the  creditors  under  the  assignment 
■would  have  secured  the  property  unencumbered.  But  by  this 
amendment,  made  after  the  rights  of  creditors  had  intervened, 
it  is  sought  to  secure  a  lien,  paramount  to  these  rights,  for  other 
debts  which  had  not  been  sued  on  at  all  at  the  date  of  the  assign- 
ment. 
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With  one  exception,  all  the  cases  cited  by  counsel  for  Benedict 
relate  to  the  right  of  amendment  as  between  the  parties  to  the 
action,  and  hence  are  not  in  point  The  only  case  where  the 
rights  of  a  third  party  had  intervened  is  Tilton  v.  Cofield,  95 
U.  S.  163.  But  in  that  case  the  indebtedness  stated  in  the  orig- 
inal affidavit  and  declaration  was  upon  account  for  goods  sold 
and  delivered,  while  in  the  amended  affidavit  and  declaration  it 
was  upon  a  note  for  the  same  amount  given  to  balance  the  same 
account  set  forth  in  the  prior  proceedings  and  representing  the 
same  debt;  and  the  court  places  its  decision  expressly  upon  the 
ground  that,  while  the  description  of  the  cause  of  action  was 
changed,  yet  it  was,  in  view  of  equity  and  in  point  of  fact,  sub- 
.stantially  the  same  with  that  originally  *^*  described.  The 
court  also  calls  attention  to  the  distinction,  already  alluded  to, 
between  creditors  and  voluntary  purchasers,  saying  that  the  par- 
lies in  that  case  "are  not  subsequent  attaching  creditors,  nor 
creditors  at  all;  they  are  purchasers  lite  pendente.'*  The  au- 
thorities upon  this  question  are  cited  in  Waples  on  Attachment, 
section  145,  and  Drake  on  Attachment,  section  282,  et  seq.  Our 
conclusion  is,  that  the  attachment  was  discharged  as  to  the  as- 
signee, Habighorst,  by  the  amendment  referred  to. 

It  appears  that,  before  this  action  was  commenced,  the  assignee 
had  intervened  in  the  suit  between  Benedict  and  Heidel,  and 
made  a  motion  to  dissolve  the  attachment,  and  that  the  court 
denied  the  motion.  It  is  now  claimed  that,  under  this  decision, 
the  validity  and  priority  of  the  attachment  lien  is  res  judicata. 
But  it  is  well  settled  that  the  determination  of  a  motion  or  sum- 
mary application  is  not  res  judicata,  so  as  to  prevent  the  parties 
from  drawing  the  same  matters  in  question  again  in  the  more 
regular  form  of  an  action:  2  Black  on  Judgments,  sec  691; 
Kanne  v.  l^Iinneapolis  etc.  Ry.  Co.,  33  Minn.  419. 

Upon  the  appeal  of  the  plaintiffs  the  order  appealed  from  is 
affirmed,  and  upon  the  appeal  of  defendant  Habighorst  the  order 
appealed  from  is  reversed. 

ON    REnEARINO. 

MITCHELL,  J.  The  application  for  a  reargument  is  de- 
nied; but  in  doing  eo  it  is  proper  to  say  that  possibly  the  state- 
ment in  the  opinion,  that  "the  determination  of  a  motion  or 
summary  application  is  not  res  judicata,  so  as  to  prevent  the  par- 
ties from  drawing  the  same  matters  in  question  again  in  the  more 
regular  form  of  an  action,"  may  be  too  broad,  and  not  universally 
true  under  our  practice.  It  was  not  necessary  to  go  that  far  in 
this  case.     The  case  of  Dwight  v.  St.  John,  25  N.  Y.  203,  relied 
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on  by  counsel,  as  qualified  and  limited  by  the  subsequent  case  of 
Eiggs  V.  Pursell,  74  N.  Y.  370,  only  goes  to  the  extent  of  holding 
that  in  the  case  of  an  order  affecting  a  substantial  right,  and  ap- 
pealable when  a  full  hearing  has  been  had  on  a  controverted  ques- 
tion of  fact,  the  decision  of  a  point  actually  litigated  upon  the 
motion  is  an  adjudication  binding  upon  the  parties,  and  con- 
clusive to  that  extent. 

^''^  In  the  present  case,  it  appears  from  the  memorandum  of 
the  trial  judge  that  the  only  question  which  Habighorst,  as  ih- 
tervenor,  was  permitted  to  litigate,  was  whether  the  assignment 
by  Heidel  to  him  for  the  benefit  of  creditors  was  under  the  in- 
solvent law  of  1881,  and  hence  ipso  facto  worked  a  dissolution 
of  the  Benedict  attachment.  The  court  held  that  it  was  merely 
a  common-law  assignment,  and  therefore  did  not  ipso  facto  dis- 
solve the  attachment;  and  this  was  the  only  question  litigated 
or  decided  on  the  motion.  Hence,  under  any  rule,  the  questions 
decided  by  us  were  not  res  judicata  by  the  order  denying  the 
motion. 


HOMESTEAD.— The  usual  tests  of  a  homestead  are  use  and 
value,  without  limitation  as  to  quantity:  Gregg  v.  Bostwick,  33  Cal. 
220;  91  Am.  Dec.  637;  monographic  note  to  Pryor  v.  Stone,  70  Am. 
Dec.  344-353,  on  what  may  be  exempt  as  a  homestead. 

PLEADING— AMENDMENT.— A  different  cause  of  action  cannot 
te  introduced  by  way  of  amendment:  See  monographic  note  to 
Flanders  v.  Cobb,  51  Am.  St.  Rep.  414.  415,  on  what  amendments  to 
pleadings  are  not  admissible  because  they  change  the  cause  of  ac- 
tion. 

ATTACHMENT— DISSOLUTION  OF,  BY  AMENDMENT  OF 
DECLARATION.— Where  it  does  not  appear  that  the  amended  dec- 
laration is  for  any  cause  of  action  different  from  the  original  dec- 
laration, or  that  it  varies  from  ir  in  any  essential  particular, 
the  court  cannot  determine  what  amendments  or  alterations  of  tJie 
original  writ  will  discharge  the  property  taken  thereon.  If  the  de- 
fendant relies  on  any  such  variance,  he  should  point  It  out:  Lowry 
v.  Cady,  4  Vt  504;  24  Am.  Dec.  628. 

MOTIONS  AND  ORDERS-RES  JUDICATA.— The  doctrine  of 
res  judicata  is  applicable  only  to  those  judgments,  decrees,  or  orders 
of  record,  whicb  are  so  far  material  and  final  that  a  reriew  thereof 
may  be  had  through  tlie  ordinnry  procedure,  such  as  appeals  or  writs 
or  error.  The  granting  or  refusing  of  otlier  applications  or  motious 
does  not  necessarily  prevent  a  subsequent  renewal  thereof  upon  tlio 
f?ame  or  different  grounds,  when  jurisdiction  over  the  subject  matter 
remains  in  the  same  tribunal:  Rockwell  v.  District  Court,  17  Col.  118; 
SI  Am.  St.  Rep.  265.  Generally,  the  doctrine  of  res  Judicata  is  not 
applicable  to  motions  in  the  course  of  practice:  Chichester  v.  Cande, 
S  Cow.  39;  15  Am.  Dec.  238;  Benz  r.  Hines,  8  Kan.  390;  89  Am.  Dec. 
594,  and  note;  monographic  note  to  Lea  v.  Lea,  96  Am.  Dec.  778, 
on  what  facts  are  not  res  judicata,  though  apparently  found  by  the 
court;  but  orders  made  upon  motions,  petitions,  or  rules  affectlnif 
substantial  rights,  and  from  which  an  appeal  lies,  if  the  matter  la 
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qnestlon  hsa  beea  fully  tried,  are  as  conclusive  upon  the  Issues  nec» 
essarlly  decided  as  are  final  judgiuents  or  decrees:  Burner  v.  Hev- 
ener,  34  W.  Va.  774;  26  Am,  St.  Rep.  948.  An  order  diseharjjlng  a 
writ  of  attachment  after  a  full  hearing  is  appealable  either  before 
or  after  Judgment  upon  the  main  Issue  in  the  case.  Such  order  is 
conclusive  of  all  matters  adjudicated  thereby:  Hall  ▼.  Harris,  1  8. 
Dak.  279;  36  Am.  St  Bep.  730. 


HuHL   V,  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company. 

[61  MlK>-aoTA,  821.] 

IL\ILROADS-CARE  AS  TO  ANIMALS  AT  CROSSING— RE- 
STRAINT BY  OWNER.— There  is  a  clear  distinction  as  tx)  the  meas- 
ure of  care  which  a  railway  company,  at  a  highway  crossing,  owes 
to  the  owner  of  domestic  animals  who  voluntarily  permits  them  to 
go  at  large,  In  violation  of  a  law  prohibiting  them  from  going  at 
large  ui>on  the  highway,  and  one  who  uses  due  diligence  to  restrain 
them. 

RAILROADS— DUTY  TO  SIGNAL— ANIMALS  AT  CROSS- 
ING.—It  Is  the  general  duty  of  a  railway  company  to  observe  due 
care  In  the  movement  of  Its  trains  over  a  highway  crossing,  and  t<» 
give  the  statutory  signals  in  order  to  secure  so  far  as  may  be  doue 
by  the  exercise  of  ordinary  care,  the  safety  of  domestic  animals  law- 
fully upon  the  highway. 

RAILROADS-ANIMALS  AT  CROSSING,  WHEN  TRES- 
PASSERS.—Even  where  domestic  animals  are  not  permitted  to  ruu 
at  largo  It  is  only  where  the  owner  suffers  or  pemiifs  his  animals  to 
go  at  large  that  as  to  him  they  may  be  treated,  by  a  railway  com- 
pany at  a  highway  crossing,  as  trespassers  upon  the  highway. 

RAILROADS— KILLING  ANIMALS  AT  CROSSING— WHEN 
LIABLE.— If  plaintiff's  colt,  without  his  fault,  escapes  from  his 
premise?,  and  goes  upon  the  public  highway,  in  a  town  wherein  do- 
mestic animals  are  not  permitted  to  run  at  large,  and  is  killed  at  a 
crossing  thereof  by  a  railroad  locomotive,  through  the  negligence  of 
the  pt'rvants  of  the  railroad  company  in  charge  of  such  locomotive, 
the  colt,  so  far  as  the  conduct  of  the  company  Is  concerned.  In  the 
iranngemcnt  of  Its  train,  must  be  regarded  as  having  been  lawfully 
upon  the  highway,  and  the  compauy  Is  liable  for  killing  It. 

R/ILKOADS-KILLINQ  ANIMALS  AT  CROSSING— EVI- 
DE.VCE  AD.MISSIBLE.— In  an  action  by  the  owner  of  a  colt  against 
a  railway  company  for  negligently  killing  the  colt  at  a  highway  cro.ss- 
Ing.  In  a  town  wher<'lij  domestic  animals  are  not  permitted  to  run  at 
large,  evidence  tending  to  show  that  the  animal  had  escaped  from  its 
ioclosure  without  the  fault  of  the  owner  i.s  material  and  admissible. 

RAILRO.\l)S— KILLING  ANIMALS  AT  CROSSING— RE- 
QUESTS FOR  INSTRUCTIONS.— In  an  action  by  the  owner  of  a 
colt  against  a  railway  company  for  negligently  killing  the  colt  at  a 
highway  crossing,  in  a  town  wherein  domestic  animals  are  not  pe^- 
DQ'itted  to  run  at  large,  the  defendant's  special  requests  for  Instruc- 
tions to  the  Jury  whlrh  Ignore  the  question  of  plaintlfTs  responsi- 
bility for  the  animal  being  upon  the  highway  are  correctly  denied. 
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INSTRUCTIONS— FURTHER  AND  MORE  SPECIFIC— If 
there  is  any  reason  to  apprehend  that  Instructions  given  are  not 
suflaciently  specific,  further  and  more  specific  instructions  should  b© 
reque.stcd. 

RAILROADS— ANIMALS  AT  CR.OSSING— FAILURES  TO 
SIGNAL  AS  EVIDENCE  OP  NEGLIGENCE.— A  failure  to  comply 
with  a  statute  requiring  a  railroad  company  to  give  signals  at  a 
highway  crossing  is  evidence  of  negligence  againsr  the  company, 
in  an  action  against  It  for  negligently  killing  a  colt  at  a  highway 
crossing,  in  a  town  wherein  domestic  animals  are  not  per- 
mitted to  run  at  large. 

RAILROADS— CAUSE  OF  KILLING  ANIMALS  AT  CROSS- 
ING IS  QUESTION  FOR  JURY.— If  a  railroad  locomotive  runs  over 
and  kills  a  colt  at  a  highway  crossing,  without  having  given  thg 
signals  required  by  statute,  the  question  as  to  whether  such  omis- 
sion was  the  cause  of  the  accident  or  not  is  one  for  the  jury. 

"W.  R.  DuxLury,  far  the  appellant. 

E.  11.  Smalley,  for  the  respondent. 

321  START,  C.  J.  Action  to  recover  the  value  of  a  colt  killed 
at  a  highway  crossing  in  the  town  of  Hokah,  Houston  county,  on 
the  night  of  September  27,  1893,  by  being  struck  by  defendant's 
railway  train.  Verdict  for  the  plaintiff,  and  from  an  order  deny- 
ing its  motion  for  a  new  trial  the  defendant  appealed.  The  as- 
signments of  error  may  be  included  in  two  general  questions: 
1.  Was  the  colt  unlaAvfully  at  large  upon  the  highway  when 
killed?     2.  Is  the  verdict  sustained  by  the  evidence? 

1.  It  is  practically  conceded  that  the  colt  was  killed  by  being 
struck  by  a  locomotive  in  charge  of  the  defendant's  servants,  at  a 
.32a  liighway  crossing  in  the  town  of  Hokah,  wherein  domestic 
animals  were  not  permitted  to  run  at  large;  or,  in  other  words, 
the  common-law  rule  on  this  subject  Avas  in  force  at  this  time  at 
the  locus  in  quo.  The  verdict  establishes  the  fact  that  the  stat- 
utory signals  required  by  the  General  Statutes  of  1894,  section 
6637,  were  not  given  by  such  servants  or  any  of  them. 

It  is  claimed  by  the  defendant  that  the  colt  was  unlawfully 
upon  the  highway,  and  a  trespasser  on  its  track,  and  therefore  it 
owed  no  duty  of  care  as  to  the  safety  of  the  colt,  and  was  not  re- 
quired to  comply  with  the  statute  as  to  ringing  the  bell  and  blow- 
ing the  whistle,  until  it  was  actually  discovered  on  or  near  the 
track.  If  it  is  true  that  the  colt  was  unlawfully  on  the  highway 
where  the  railway  crossed  it,  the  conclusion  claimed  by  defend- 
ant necessarily  follows,  under  the  rule  established  by  the  repeated 
decisions  of  this  court;  but  whether  or  not  the  colt  was  lawfully 
on  the  highway,  as  against  the  defendant,  means  nothing  more 
than  that  it  was  there  under  such  circumstances  as  entitled  its 
owner,  the  plaintiff,  to  have  the  required  signals  given,  and  the 


600  HoHL  V.  Chicago  etc.  Ry.  Co.  [Miirn. 

observance  of  due  care  in  the  premises  on  the  part  of  the  defend- 
ant's servants  in  the  management  of  the  railway  train. 

Whether  or  not  domestic  animals,  where  they  are  not  permitted 
by  vote  or  by  law  of  the  town  to  go  at  large  are  unlawfully  on 
the  highway,  so  as  to  exonerate  railway  companies  from  liability 
to  the  owners  for  their  injury  at  highway  crossings  by  the  negli- 
gence of  the  servants  of  the  railway  companies  in  not  seasonably 
discovering  and  averting  the  peril  to  the  animals,  depends  upon 
the  conduct  of  their  owner.  In  its  last  analysis,  the  question 
is,  whether  or  not  the  owner  of  the  animals  was  guilty  of  negli- 
gence in  their  management,  whereby  they  escaped  and  went  upon 
the  highway.  If  the  owner  of  such  animals  has  not  kept  them 
within  his  own  inclosure,  when  he  might  have  done  so  by  proper 
care,  he  cannot  recover  from  a  railway  company  for  running  over 
them  at  a  highway  crossing  without  first  showing  that  the  train 
was  carelessly  managed,  or  some  statutory  duty  was  omitted  after 
tlie  animals  were  discovered  upon  or  near  the  track,  whereby  they 
were  injured. 

In  such  a  case,  the  animals  are  unlawfully  at  large  by  reason  of 
the  fault  of  their  owner,  and  the  duty  of  the  railway  company  to 
exercise  care  as  to  their  safety  does  not  commence  until  they  are 
'**  actually  discovered.  But,  on  the  other  hand,  where  such  an- 
imals escape  from  their  inclosure  through  no  fault  of  their  owner 
and  go  npon  the  highway,  whatever  may  be  their  status  as  to  the 
public,  they  are,  as  to  the  duty  of  the  railroad  company  to  exer- 
cise care  in  the  running  of  its  trains  over  the  highway  crossing,  to 
be  regarded  as  lawfully  upon  the  highway,  and  not  as  trespassers. 
There  is  a  clear  distinction  as  to  the  measure  of  care  which  the 
railway  company  owes  to  the  owner  of  domestic  animals  who 
voluntarily  permits  them  to  go  at  large  and  one  who  uses  due  dili- 
gence to  restrain  them.  It  is  the  general  duty  of  a  railway  com- 
pany to  observe  due  care  in  the  movement  of  its  trains  over  a 
highway  crossing,  and  to  give  the  statutory  signals  in  order  to 
secure,  so  far  as  may  be  done  by  the  exercise  of  ordinary  care,  the 
safety  of  domestic  animals  lawfully  upon  the  highway:  Fritz  v. 
First  Division  etc.  R.  R.  Co.,  22  Minn.  404;  Palmer  v.  St.  Paul 
etc.  R.  R.  Co.,  38  Minn.  415. 

Now,  to  place  the  owner  of  such  animals,  where  they  escape 
from  his  control  through  no  fault  of  his  own,  outside  of  this  rule 
and  the  pale  of  the  law,  and  make  his  misfortune  the  justification 
of  the  railway  company  for  its  negligence  and  disregard  of  the 
laws  of  the  state,  would  violate  the  simplest  principles  of  jus- 
tice and  morality.     A  brief  reference  to  the  authorities  will  in* 
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dicate  that,  if  the  plaintiff  exercised  ordinary  care  in  keeping 
his  colt  within  his  custody  and  control,  he  did  all  that  the  law  re- 
quired 'him  to  do,  and  was  guilty  of  no  fault  which  could  affect 
his  right  to  recover  in  this  case,  and  that,  as  to  the  conduct  of  the 
defendant  in  the  management  of  its  train,  his  colt  must  be  re- 
garded as  having  been  lawfully  in  the  highway.  It  is  only  where 
the  owner  suffers  or  permits  his  animals  to  go  at  large  that  as  to 
him  they  may  be  treated  as  trespassers  upon  the  highway. 

In  the  case  of  Locke  v.  First  Division  etc.  Ey.  Co.,  15  Minn. 
tiJ83  (350),  the  plaintiff  allowed  or  suffered  his  cow  to  go  at  large, 
and  she  was  killed  by  the  defendant's  locomotive  at  a  crossing, 
and  it  was  held  that  the  cow  was  unlawfully  at  laxge,  and  that 
the  burden  was  upon  the  owner  to  show  that  the  train  was  care- 
lessly managed  after  the  cow  was  discovered  upon  or  near  the 
track,  and  the  court  expressly  says  that  this  rule  applies  to  an 
owner  who  has  not  kept  his  animals  within  his  own  inclosure 
when  he  might  have  done  so  by  proper  care.  In  all  the  cases 
which  follow  Locke  v.  First  Division  etc.  Ey.  Co.,  15  Minn.  283 
(350),  ^*'*  the  animals  were  at  large  by  reason  of  the  fault  of 
their  owners.  Thus  in  the  case  of  Witherell  v.  Milwaukee  etc. 
Ey.  Co.,  24  Minn.  410,  the  animal  was  on  the  track  by  the  fault 
of  the  owner.  Such  was  also  the  case  of  Palmer  v.  Northern  Pac. 
Ey.  Co.,  37  Minn.  223,  5  Am.  St.  Eep.  839.  The  horse  killed 
was  running  at  large  £ind  wrongfully  in  the  highway.  The  horse 
could  do  no  wrong,  but  its  owner  could,  by  permitting  it  to  run 
at  large  in  the  highway.  In  Stacey  v.  Winona  etc.  E.  E.  Co.,  42 
Minn.  158,  the  cattle  were  permitted  to  go  into  an  unfenced  corn- 
field, whence  they  wandered  upon  the  highway  crossing,  and  were 
killed  by  defendant's  railway  train;  they  were  at  large  by  the 
fault  of  their  owner,  and  therefore  wrongfully  in  the  highway, 
and  Locke  v.  First  Division  etc.  Ey.  Co.,  15  Minn.  283  (350),  waa 
properly  followed. , 

On  the  other  hand,  in  the  case  of  Palmer  v.  St.  Paul  etc.  E.  E. 
Co.,  38  Minn.  415,  so  far  as  it  appears,  the  animals  were  lawfully 
in  the  highway,  and  were  killed  by  defendant's  railway  train  at 
the  crossing,  and  it  was  held  that  evidence  tending  to  show  that 
the  statutory  signals  were  not  given  was  competent  to  show  neg- 
ligence on  the  part  of  the  defendant.  In  the  case  of  Fawcefct 
V.  York  etc.  Ey.  Co.,  16  Q.  B.  610,  the  plaintiff's  horses  escaped 
from  their  inclosure,  and  went  upon  the  highway  crossed  by  the 
defendant's  railway  track,  and  were  killed  by  reason  of  the  fail- 
ure of  the  defendant  to  comply  with  the  statute  as  to  keeping 
certain  gates  closed.    Plea  that  the  horses  were  unlawfully  upon 
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the  highway,  and  it  was  held  that,  whatever  may  have  heen  the 
case  as  against  the  public,  the  horses  were  lawfully  in  the  high- 
way as  to  the  railway  company.  The  cases  of  Isbell  v.  New 
York  etc.  R.  R.  Co.,  27  Conn.  393;  71  Am.  Dec.  78,  Bulkley  v. 
New  York  etc.  R.  R.  Co.,  27  Conn.  479,  and  Towne  v.  Nashua 
etc.  R,  R.  Co.,  124  Mass.  101,  fully  sustain  the  proposition  that, 
where  domestic  animals  escape  from  their  inclosure  without  the 
fault  of  their  owner,  they  are  not  to  be  regarded  as  unlawfully 
running  at  large  in  an  action  against  a  railroad  company  for  in- 
juries to  them  by  its  negligence:  See,  also,  Parker  v.  Lake  Shore 
etc.  Ry.  Co.,  93  ^lich.  607. 

The  case  of  North  Pennsylvania  Ry.  Co.  v.  Rehman,  49  Pa.  St. 
101,  88  Am.  Dec.  491,  does  not  recognize  the  distinction  we  have 
suggested,  and  states  the  rule  absolutely  that  the  owner  of  domes- 
tic animals  must,  at  his  peril,  keep  them  upon  his  own  land,  and, 
if  they  escape,  even  without  ^^^  his  fault,  and  go  upon  the  high- 
way, and  are  injured  at  a  railway  crossing,  by  the  negligence  of 
the  company,  he  cannot  recover  from  it,  unless  such  injury  was 
the  result  of  the  gross  negligence  or  willful  mischief  of  the  com- 
pany or  its  servants.  This  is  a  wrong  application  of  the  common- 
law  rule  that  every  man  must,  at  his  peril,  keep  his  domestic  an- 
imals upon  his  own  premises;  for  while  it  is  true  that,  if  they 
escape  and  injure  the  person  or  property  of  another,  the  owner 
is  liable  for  the  actual  damages  caused  by  them,  without  reference 
to  the  fact  that  they  escaped  without  fault  on  his  part,  yet,  when 
a  defendant  seeks  to  be  exonerated  for  an  injury  to  them  caused 
by  its  negligence,  the  question  whether  they  were  at  large  with- 
out the  fault  of  their  owner  becomes  material.  If  we  are  correct 
in  this,  it  follows  that  evidence  on  the  trial  of  this  case  tending 
to  show  that  the  colt  escaped  from  its  inclosure  without  the  fault 
of  the  plaintiff  was  material,  and  that  the  defendant's  objections 
thereto  were  properly  overruled;  also,  that  its  special  requests  for 
instructions  to  the  jury  were  correctly  denied,  because  they  ig- 
nored the  question  of  the  plaintiff's  responsibility  for  the  colt 
being  upon  the  highway. 

2.  If,  as  claimed  by  the  defendant,  there  is  no  evidence  in  the 
case  that  the  defendant's  alleged  negligence  was  the  proximate 
cause  of  the  killing  of  the  colt,  or  if  the  court  assumed  in  its 
instructions  that  if  it  was  a  fact  that  the  colt  was  killed  by  the 
locomotive,  and  the  statutory  signals  were  not  given,  the  defend- 
ant would  be  liable,  the  verdict  cannot  stand.  We  have  exam- 
ined the  record  as  to  each  of  these  points,  and  find  that  the  court 
did  not  so  assume,  but  did  submit  the  question   to  the  jury 
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whether  or  not  the  alleged  acts  and  omissions  of  the  defendant's 
servants  in  charge  of  the  train  caused  the  injury  complained  of. 
The  defendant  should  have  requested  further  and  more  specifie 
instructions  on  this  point,  if  there  was  any  reason  to  apprehend 
that  those  given  were  not  suj9ieiently  specific.  It  is  to  be  ob- 
served that  the  only  exception  to  this  part  of  the  charge  was  in 
these  words;  "The  defendant  excepts  to  that  portion  of  the 
charge  of  the  court  with  reference  to  the  giving  of  the  signals 
for  the  crossing." 

It  was  the  duty  of  the  engineer  in  charge  of  the  locomotive  in 
this  case  to  give  the  signals  at  the  crossing  or  cause  them  to  be 
given.  A  failure  to  do  so  is  a  misdemeanor:  Gen.  Stats.  1894, 
eec.  6637.  It  is  ^^^  not  the  province  of  the  court  to  ingraft 
upon  this  statute  any  limitations  not  necessarily  implied  from 
the  language  used,  and,  inasmuch  as  the  giving  of  such  signals 
has  a  tendency  in  some  cases  to  frighten  animals  from  the  rail- 
way track,  we  must  presume  that  this  was  one  of  the  results  in- 
tended to  be  secured  by  the  enactment  of  the  law;  hence  aa 
omission  to  comply  with  the  statute  in  this  case  was  evidence  of 
negligence  on  the  part  of  the  defendant,  but  whether  such  omis- 
sion was  the  cause  of  the  accident  or  not  was  a  question  for  the 
jury:   Palmer  v.  St.  Paul  etc.  E.  R.  Co.,  38  Minn.  415. 

"We  are  of  the  opinion  that  the  evidence  in  this  case,  although 
in  some  particulars  it  was  conflicting,  and  in  others  somewhat 
obscure,  is  sufficient  to  justify  a  finding  by  the  jury  to  the  effect 
that  the  colt  was  upon  the  highway  crossing  without  the  fault  of 
the  plaintiff,  and  was  killed  by  the  negligence  of  the  defendant  in 
the  respects  complained  of,  and  that  it  is  sufficient  to  sustain 
the  verdict. 

Order  affirmed. 

RAILROADS -KIDLTNO  ANIMALS  ON  TRACK.— In  an  actloo 
against  a  railroad  company  for  damages  for  killing  animals,  a  dis- 
tinction is  to  be  made,  in  determining  whether  plaintiffs'  negligence 
would  preclude  his  recovery,  between  the  case  of  an  owner  whose 
cattle  escape  from  his  inclosure  and  stray  upon  a  railroad  against 
his  will,  and  that  of  one  who  voluntarily  permits  them  to  go  there, 
or  to  range  in  places  where  it  is  probable  that  they  will  do  so: 
Chicago  etc.  Ry.  Co.  v.  Goss,  17  Wis.  428;  84  Am.  Dec.  755,  and 
note.  Compare  Tonawanda  R.  R.  Co.  v.  Hunger,  5  Denlo,  255;  4ft 
Am.  Dec.  239. 

FULLER  INSTRUCTIONS  MUST  BE  REQUESTED:  State  ▼. 
Harrison,  66  Vt,  f>23;  44  Am.  St.  Rep.  864. 


604  Casper  v.  Klippkn.  [Minn. 


Casper  v.  Klippen. 

[61  MUUilSOTA,  363.] 

EXECUTION  —  WRONGFUL  SEIZURE  —  EEMOTE  DAM- 
AGES.—After  part  of  a  merchant's  stock  of  goods  has  been  wrong- 
fully  levied  upon,  seized,  and  carried  away  hy  virtue  of  a  writ  of 
execution,  the  loss  resulting  to  him  by  reason  of  his  inability  to 
continue  business,  and  his  being  compelled  to  sell  the  remainder  of 
his  stock  for  less  than  Its  value,  is  too  remote  a  consequence  of  such 
TVTorgful  levy  and  seizure  to  form  tbe  basis  of  an  assessment  for 
damages. 

EXECUTION  — WRONGFUL  SEIZURE  —  REMOTE  DAM- 
AGES—LOSS OF  PROFITS.— Though  part  of  a  merchant's  stock  of 
poods  is  wrongfully  levied  upon,  seized,  and  carried  away,  by  vir- 
tue of  a  writ  of  execution,  damages  caused  by  the  loss  of  future 
prolifs,  occasioned  by  the  business  being  broken  up,  are  too  specula- 
tive, remote,  and  uncertain  to  be  allowed. 

EXECUTION  — MISNOMER  OF  DEFENDANT  — AMEND- 
MENT.—Though  the  true  name  of  the  defendant  nowhere  appears 
Jn  the  proceedings  of  an  action,  or  Judgment,  or  any  name  by  which 
he  was  ever  known,  yet,  In  a  collateral  proceeding,  his  true  najue 
may  be  stated,  and  be  may  be  connected  with  the  Judgment  by 
proper  averments. 

EXECUTION  — JUSTIFICATION  — MISNOMER  OF  DE- 
FENDANT—AMENDMENT.— If  a  person  Is  sued  by  a  wrong  Chris- 
tian name,  by  which  he  was  never  known,  and  his  true  name  no- 
where appears  In  the  proceedings,  though  they  are  otherwise  regular, 
and  Judgment  by  default  Is  obtained,  under  which  execution  is  lev- 
led,  sucli  judgment.  In  an  action  by  the  defendant  ogalnst  the  sher- 
iff and  his  deputy  for  wrongfully  carrying  away  and  converting  the 
property,  is  not  absolutely  void.  It,  and  all  of  the  proceedings,  may 
l.e  amended  by  a  direct  proceeding  for  that  purpose,  but  neither 
the  Judgment  nor  the  execution  can  be  used  for  the  purpose  of  jus- 
tiflcatiou  until  they  have  been  amended. 

Handlan  &  MacGregor  and  Fryberger  &  Johanson,  for  the  ap- 
pellants. 

Crocker  &  Crandall,  for  the  respondent. 

^^  CANTY,  J.  This  is  an  action  against  the  sherifF  of  St. 
Louis  county  and  his  deputy  for  wrongfully  carrying  away  and 
converting  to  their  own  use  a  part  of  plaintiff's  stock  of  grocer- 
ies, of  the  value  of  ninety-three  dollars.  It  is  also  alleged  in  the 
complaint  that  plaintiff  was  engaged  in  the  business  of  keeping  a 
grocery  store,  and  that,  by  ^''  reason  of  said  wrongful  acts  of 
defendants  his  credit  was  destroyed,  his  business  broken  u)»,  and 
he  was  obliged  to  sell  the  rest  of  his  stock  for  less  than  its  value. 
He  alleges  that  by  reason  thereof  he  was  damaged  in  the  sum  of 
nine  hundred  dollars.  On  the  trial  before  the  court  without  a 
jury,  the  court  found  for  plaintiff,  and  found  "that  the  value 
of  said  goods  so  taken  by  said  Ole  J.  Klippen  [the  deputy],  as 
aforesaid,  was  the  sum  of  ninety-three  dollars,  that  by  reason  of 
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the  taking  of  said  goods  from  the  store  of  said  plaintiff,  as  afore- 
said, the  plaintiff  was  damaged  in  the  sum  of  two  hundred  and 
ninety-three  dollars,'*  and  ordered  judgment  for  plaintiff  for 
that  sum.  From  an  order  denying  their  motion  for  a  new  trial, 
defendants  appeal. 

1.  On  the  trial,  plaintiff  was  permitted,  against  objection,  to 
prove  that  after  defendants  had  so  taken  away  a  part  of  his  goods, 
he  was,  by  reason  thereof,  unable  to  continue  his  business,  and 
sold  a  portion  of  the  balance  of  his  goods,  worth  one  hundred 
and  seventy-six  dollars,  for  ninety-nine  dollars,  which  was  the 
best  price  he  could  get  for  them,  and  that  by  reason  thereof  he 
lost  seventy-seven  dollars.  It  was  error  to  overrule  this  objection 
and  receive  this  evidence.  Such  damages  are  too  remote  to  con- 
stitute the  basis  of  recovery,  and  there  was  no  proof  of  malice  or 
bad  faith  on  which  punitive  damages  could  be  awarded. 

2.  The  court  allowed  plaintiff,  against  objection,  to  prove  loss 
of  future  profits,  caused  by  the  business  being  broken  up,  as  he 
claims,  by  the  taking  and  carrying  away  of  said  ninety-nine  dol- 
lars' worth  of  goods  out  of  a  stock  worth  three  hundred  and 
twenty-four  dollars.  This  was  error.  It  is  well  settled  that  dam- 
ages for  the  loss  of  such  future  profits  are  too  speculative,  remote, 
and  uncertain  to  be  allowed:  Simmer  v.  St.  Paul,  23  Minn.  408; 
Gushing  v.  Seymour,  30  Minn.  301;  O'Neill  v.  Johnson,  53  Minn. 
439;  39  Am.  St.  Eep.  615;  WiUiams  v.  Wood,  55  Minn.  323. 
There  may  be  cases  where  a  mercantile  business  is  so  well  estab- 
lished, its  profits  so  uniform  and  certain  and  subject  to  so  few 
contingencies,  that  the  doctrine  of  Goebel  v.  Hough,  26  Minn. 
252,  will  apply,  but  they  are  rare.     This  is  not  such  a  case. 

3.  Defendants  sought  to  justify  the  taking  of  plaintiff's  goods 
under  an  execution  issued  out  of  the  municipal  court  of  Duluth 
against  Charles  Casper,  whom  they  alleged  to  be  the  same  person 
as  this  plaintiff.  It  appears  by  the  evidence  that  one  Messick 
and  ^'^^  one  Macauley,  intending  to  bring  an  action  in  said 
municipal  court  against  this  plaintiff,  served  on  him  a  sum- 
mons and  complaint,  in  which  the  name  of  the  defendant  was 
written  "Charles'*  Casper,  while  his  true  name  is  "Christian" 
Casper.  Thereafter,  judgment  was  entered  iii  that  action  against 
him  as  Christian  Casper,  by  default,  for  the  recovery  of  the  sum 
of  seventeen  dollars  and  sixty-four  cents,  and  execution  was  is- 
sued thereon  against  him  by  the  same  nam6,  under  which  defend- 
antis  made  said  levy  and  took  said  goods.  On  the  trial  of  this  ac- 
tion, Casper  admitted  that  said  summons  was  personally  served 
on  him,  and  that  he  was  indebted  to  Messick  and  Macauley  in  a 
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small  amount,  but  he  denies  that  the  amount  is  as  much  as  they 
claimed  in  that  action.  He  did  not  appear  in  that  action,  and 
his  true  name  is  nowhere  stated  in  the  proceedings.  The  court, 
in  effect,  found  that  he  was  never  known  by  the  name  of  Charlea 
Casper.  On  the  authority  of  Atwood  v.  Landis,  22  Minn.  558, 
the  court  held  that  the  execution,  and  all  the  proceedings  in  that 
action,  were  null  and  void,  and  no  protection  to  these  defendants. 

The  case  of  Atwood  v.  Landis,  22  ^linn.  558,  is  opposed  to  the 
great  weight  of  authority,  by  which  it  is  held  that  such  a  judg- 
ment is  valid,  and  that  in  all  future  litigation  the  true  name  of 
the  defendant  may  be  stated,  and  he  may  be  connected  with  the 
judgment  by  proper  averments:  Crawford  v.  Satchwell,  2 
Strange,  1218;  Oakley  v.  Giles,  3  East,  167;  Smith  v.  Patten, 
6  Taunt  115;  Fitzgerald  v.  Salentine,  10  Met.  436;  Tarry  v. 
Woodson,  33  Mo.  347;  84  Am.  Dec.  51;  First  Nat.  Bank  v. 
Jaggers,  31  Md.  38;  100  Am.  Dec.  53;  Lafayette  Ins.  Co.  v. 
French,  18  How.  404;  Waldrop  v.  Leonard,  22  S.  C.  118;  Bloom- 
field  Ry.  Co.  V.  Burress,  82  Ind.  83;  Guinard  v.  Heysinger,  15 
111.  288;  Pond  v.  Ennis,  69  111.  341;  Welsh  v.  Kirkpatrick,  30 
Cal.  203;  89  Am.  Dec.  85;  Sutter  v.  Cox,  6  Cal.  415;  1  Black  on 
Judgments,  sec.  213.  Outside  of  a  few  supreme  court  cases  in 
New  York,  and  the  case  of  Cole  v.  Hindson,  6  Term  Rep.  234, 
Atwood  V.  Landis,  22  Minn.  558,  is  supported  by  but  little  au- 
thority. Besides,  it  is  not  sound  in  principle.  There  are  many 
other  defects  in  process  and  proceedings  just  as  radical  as  that 
of  a  misnomer  of  the  defendant  which  are  held  to  be  amendable. 
At  the  same  time,  such  a  misnomer  often  has  a  tendency  to  mis- 
lead the  defendant,  which  no  other  defect  in  the  process  would 
be  likely  to  have;  and  when  it  appears  in  such  a  case  that  the 
defendant  has  been  misled,  the  court  might  abuse  its  discretion 
by  ordering  an  amendment,  after  default  ^**  and  entry  of  judg- 
ment, without  giving  the  defendant  leave  to  answer  and  de- 
fend. 

While,  in  our  opinion,  the  doctrine  is  not  sound  which  holds 
that  such  a  judgment  is  absolutely  void,  and  cannot  be  amended, 
neither,  in  our  opinion,  is  the  doctrine  sound  which  holds  that 
such  a  judgment  is  in  all  respects  valid,  and  needs  no  amend- 
ment. It  is  held  by  the  great  weight  of  authority  that,  though 
the  true  name  of  the  defendant  nowhere  appears  in  the  proceed- 
ings or  judgment,  or  any  name  by  whioh  he  was  ever  known,  yet 
in  a  collateral  proceeding  his  true  name  may  be  stated,  and  he 
connected  with  the  judgment  by  proper  averments. 

Speaking  for  myself,  it  seems  to  me  that  in  principle  this  is 
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attacking  collaterally  the  judgment  which  appears  to  exist,  and 
proving  hy  parol  evidence  a  judgment  which  exists  only  in  parol. 
In  the  summons  and  return  of  service  of  the  same  the  name  of 
the  defendant  is  John  Brown.  In  a  collateral  proceeding,  you 
contradict  the  summons  and  return,  and  show  that  the  service 
was  in  fact  made  on  John  Smith,  and  he  is  the  man  who  is  in- 
tended by  the  name  "John  Brown"  in  the  summons,  although 
he  never  was  known  by  that  name.  If  the  record  imports  abso- 
lute verity,  how  can  you  do  this?  Even  where  the  record,  on  its 
face,  affirmatively  shows  want  of  jurisdiction,  it  is  held  that  it 
imports  absolute  verity,  and  in  a  collateral  proceeding  cannot 
be  contradicted  by  showing  facts  which  would  establish  jurisdic- 
tion: Freeman  on  Judgments,  sec.  125;  Ainge  v.  Corby,  70  Mo. 
257;  Hahn  v.  Kelly,  34  Cal.  391;  94  Am.  Dec.  742.  We  are  all 
of  the  opinion  that  Atwood  v.  Landis,  22  Minn.  558,  should  be 
overruled. 

But  while  we  are  of  the  opinion  that  the  court  in  fact  had 
jurisdiction  in  the  action  in  which  the  judgment  here  in  ques- 
tion was  rendered,  yet  that  judgment,  and  all  of  the  proceedings 
in  that  action,  were  so  defective  that  the  judgment  was  abortive, 
and  could  not  be  put  in  evidence  in  this  action  to  justify  the 
seizure  of  Casper's  property  until  the  judgment,  execution,  and 
all  of  the  proceedings  in  that  action  were  amended  by  a  direct 
proceeding  for  that  purpose.  For  this  reason,  the  court  below 
did  not  err  in  holding  that  the  judgment  in  question  was  no 
justification.  Neither  the  judgment  nor  execution  could  be  used 
for  the  purpose  of  justification  until  they  had  been  amended. 

The  order  appealed  from  is  reversed,  and  a  new  trial  granted. 


EXECUTION— WRONGFUL  SEIZURE— DAMAGES.— In  trespass 
by  an  officer  in  the  execution  of  a  writ,  where  the  wrong  consists  in 
the  talking  or  destruction  of  personal  property,  without  fraud,  nial- 
icfc,  or  other  aggravating  circumstances,  the  measure  of  damages  Is 
compensation  for  th<?  plaintifC's  loss,  whiioh  is,  as  a  rule,  the  value  of 
the  property,  with  such  incidental  damage  as  is  showTi  to  be  the 
natural  and  proximate  result  of  the  act  charged:  Murray  v.  Mace, 
41  Neb.  eO;  43  Am.  St.  Rep.  664,  and  note. 

MISNOMER  OF  DEFENDANT— AMENDMENT— JUSTIFICA- 
TION.—That  a  party  Is  sued  by  a  wrong  name  is  matter  of  defense 
in  abatement,  and  is  waived  by  a  failure  so  to  plead  the  misnomer, 
whether  the  defendant  appears  or  makes  default:  First  Nat.  Banls 
V.  .Taggers,  31  Md.  38;  100  Am.  Dec.  53.  Service  of  process  upon  a 
party  who  Is  sued  and  served  by  his  wrong  Christian  name  will  not 
eupport  a  judgment  against  him:  Note  to  Enewold  v.  Olsen,  42  Am. 
St.  Rep.  562;  and  void  process  is  no  justiiication  to  a  sheriff  for  acts 
committed  by  vlrtn-i  of  it,  though  voidable  process  is:  Note  to 
Townsly-Myrick  etc.  Co.  v.  Fuller,  41  Am.  St.  Rep.  104.  All  voidable 
process  can  be  made  perfect  by  proper  amendments,  but  void  process 
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cannot  be:  Durham  v.  Heaton,  28  111.  26i;  81  Am.  Dec.  275.  An  exe- 
cution which  can  be  identified  with  the  judgment  may  be  amended: 
Dewey  v.  Peeler,  161  Mass.  135;  42  Am.  SL  Rep.  399.  Notwithstand- 
ing the  misnomer  of  a  defendant.  If  the  writ  Is  served  on  the  party 
intended  to  be  sued,  and  he  falls  to  appear  and  plead  In  abatem<»ur, 
and  suffers  judgment  by  default,  he  is  concluded,  and  in  all  future 
litigation  may  be  cornected  with  the  suit  or  judgment  by  proper 
averments:  First  Nat  Bank  t.  Jaggers,  31  Md.  38;  100  Ajn.  Dec.  53. 
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[81   MINNESOTA,  435.] 

STATUTES-INTENTION,  HOW  COLLECTED.— If  the  words 
of  a  statute  are  not  explicit,  the  Intention  Is  to  be  collected  from  the 
context,  from  the  occasion  and  necessity  of  the  law,  from  the  mis- 
chief felt,  and  the  object  and  remexlv  In  view. 

STATUTES  — CONSTRUCTION  — INTENTION.— If  the  lan- 
guage of  a  statute  Is  in  any  manner  obscure  or  of  doubtful  meaning, 
the  court  construing  it  may  recur  to  the  history  of  the  time  when  it 
was  enacted,  and  seek  in  that  history  for  the  mischief  and  defect 
which  the  statute  was  intended  to  remedy. 

THE  WORDS  "RAILROAD"  AND  "RAILWAY"  are  synony- 
mous. 

RAILROADS.— A  "STREET  RAILWAY"  Is  not  a  "railroad." 
end  tte  term  "railroad"  does  not  Include  "street  railway."  The  dis- 
tinctive and  es-sential  feature  of  a  street  railway,  considered  in  re- 
lation to  other  railroads,  is  that  It  is  a  railway  for  the  transporta- 
tion of  passengers  and  not  of  freight. 

RAILROADS— STATI'TES— NEGLIGENCE  OF  FEI.LOW- 
SP'RVANT. — A  statute,  passed  at  a  time  when  there  were  no  cable 
or  electric  street  railways  In  existence  in  the  state,  and  providing 
that  every  railroad  corporation  owning  and  operating  a  railroad  In 
the  state  should  be  liable  for  damages  sustained  by  an  agent  or  ser- 
vant by  reason  of  the  negligence  of  any  other  agent  or  servant,  but 
not  broad  enough  in  words  to  include  unknown  tilings,  is  not  ap- 
plicable to  a  street  railway  corporation,  although  Its  line  Is  operated 
by  cable. 

APPEAI^SUFFICIE.VCY  OF  GENERAL  VERDICT— ERRO- 
NEOUS INSTRUCTION.- A  general  verdict  cannot  be  upheld,  where 
several  Issues  were  tried.  If  the  court  gave  the  Jury  an  erroneous 
ir.rtructlon  upon  any  one  of  the  Issues. 

Action  for  injury  causing  death.  There  was  a  verdict  for  fhe 
plaintiff,  and  the  defendant  appealed  from  an  order  denying  a 
motion  for  a  new  trial. 

Munn,  Boyesen  &  Thygeson,  for  ihe  appellant. 

George  C.  Larahert  and  S.  P.  Crosby,  for  the  respondent 

**•  BUCK,  J.  A  material  and  diflicult  question  for  us  to  de- 
termine is  whether  the  laws  of  1887,  chapter  13  (Gen.  Stats. 
1894,  sec.  2701),  in  regard  to  damages  arising  by  reason  of  a 
fellow-servant,  is  applicable  to  the  case  under  consideration. 
That  law  reads  as  follows:  "Every  railroad  corporation  owning 
or  operating  a  railroad  in  this  state  shall  be  liable  for  all  dam- 
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ages  sustained  by  any  agent  or  servant  thereof  by  reason  of  the 
negligence  of  any  other  agent  or  servant  thereof  without  con- 
tributory negligence  on  his  part,  when  sustained  within  this 
state/' 

The  defendant  is  the  St.  Paul  City  Railway  Company,  and  in 
the  complaint  it  is  described  as  the  owner  of  the  Seventh  street 
cable  line  in  the  city  of  St.  Paul,  which  said  line  of  cable  rail- 
way extends  ^^''  from  Wabasha  street  eastward  to  a  point  on 
Dayton's  Bluff  in  said  city,  and  that  the  cars  and  grip-oars  run- 
ning thereon  are  operated  by  means  of  a  cable,  which  cable  runs 
in  a  conduit  underneath  the  tracks  of  the  car  line.  It  is  also 
alleged  that  the  plaintiff's  intestate  was  a  plasterer  by  trade,  and 
employed  by  the  defendant  to  plaster  the  inner  walls  of  the  con- 
duit tlirough  which  the  cable  runs,  and  that  while  so  engaged  he 
was  killed,  solely  through  the  negligence  of  the  defendant.  The 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of 
two  thousand  five  hundred  dollars,  and  the  defendant  appeals. 

The  defendant  is  a  street  railway  corporation,  but  whether  it 
is  included  in  the  term  "railroad,"  as  used  in  the  law  of  1887,  is  a 
debatable  question.  The  common  understanding  of  a  railroad  is 
that  it  is  a  graded  road  or  way  on  which  rails  of  iron  or  steel  are 
laid  for  the  wheels  of  cars  to  run  upon,  carrying  heavy  loads, 
nsually  propelled  by  steam.  Railroads  in  a  rude  form  were  in 
use  as  early  as  1676,  but  it  was  not  until  1829,  when  successful 
experiments  in  the  use  of  locomotives  were  made,  that  they  first 
began  to  be  extensively  constructed;  and  it  is  only  within  re- 
cent years  that  another  class  of  railroads,  namely,  those  laid  down 
in  the  streets  of  towns  and  cities,  have  become  very  numerous: 
2  Bouvier's  Law  Dictionary,  tit.  "Railroads." 

Judge  Robertson,  in  Louisville  etc.  R.  R.  Co.  v.  LouisviUe  City 
Ry.  Co.,  2  Duval,  175,  says:  "A  railroad  is  for  the  use  of  the  uni- 
versal public  in  the  transportation  of  all  persons,  baggage,  and 
other  freight.  A  street  railway  is  dedicated  to  the  more  limited 
use  of  the  local  public,  for  the  more  transient  transportation  of 
persons  only,  and  within  the  limits  of  the  city.  In  the  technical 
sense,  therefore,  a  street  railway  is  not  a  railroad A  'rail- 
road' and  a  'street  railroad,'  or  way,  are,  in  both  their  technical 
and  popular  import,  as  distinct  and  different  things  as  a  road  and 
a  street,  or  as  a  bridge  and  a  railroad  bridge;  and  it  has  been  au- 
thoritatively adjudged  that  the  simple  term  ^bridge'  means  a  via- 
duct in  a  road  dedicated  to  common  use,  and  that  the  qualified 
phrase  'railroad  bridge'  means  a  viaduct  constructed  for  the  ex- 
clusive use  of  railroad  transportation."     This  decision  was  made 
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in  18G5,  and  involved  the  construction  to  be  given  to  a  provision 
in  a  railroad  charter  which  provided  that  no  other  railroad 
should  be  constructed  between  two  named  points  in  a  city,  the 
court  holding  that  such  *^**  provision  did  not  prohibit  the  con- 
struction of  a  street  railway  between  the  points  named. 

Perhaps  it  may  be  conceded  that,  technically  speaking,  the 
term  "railroad"  would  include  a  street  railway,  so  far  as  its  road- 
bed is  made  of  iron  or  steel  rails  for  wheels  of  cars  to  run  upon; 
but  where  there  is  doubt  about  the  true  meaning  of  the  word 
or  term  iised  in  the  law,  the  legislative  intent  is  not  to  be  de- 
termined from  that  particular  expression,  but  from  the  general 
legislation  upon  the  same  subject  matter. 

It  is  claimed  by  the  appellant*8  counsel,  and  not  denied  by  the 
counsel  for  the  respondent,  and  such  we  believe  to  be  fact,  that 
on  February  24,  1887,  when  the  general  law  of  that  year  was 
passed,  there  were  no  cable  or  electric  street  railways  in  existence 
in  this  state.  If  so,  what  was  the  legislative  intent  in  using  the 
word  "railroad"  in  the  law  of  1887,  to  be  deduced  from  the  whole 
and  every  part  of  the  statute  taken  together,  upon  the  subject  of 
railroads?  "When  thewords  of  a  statute  are  not  explicit, the  inten- 
tion is  to  be  collected  from  the  context,  from  the  occasion  and 
necessity  of  the  law,  from  the  mischief  felt,  and  the  object  and 
remedy  in  view":  Potter's  Dwarris  on  Statutes,  194,  note  13. 
What  was  the  mischief  felt  which  resulted  in  the  passage  of  this 
law?  Was  it  a  danger  known,  or  one  unknown?  Was  it  a  dan- 
ger then  felt  and  realized,  or  one  that  might  possibly  arise  in  the 
future?  We  must  assume  that  it  was  dealing  with,  and  acting 
upon,  existing  facts  within  its  knowledge.  Of  course,  if  the  lan- 
guage used  was  entirely  free  from  ambiguity,  and  broad  enough 
to  include  unknown  things  which  might  spring  into  existence 
in  the  future,  they  would  be  deemed  to  come  witliin,  and  be  sub- 
ject to,  the  evident  meaning  of  the  terms  used. 

Following  this  line  of  thought,  we  quote  the  case  of  Bridge 
Proprietors  v.  Hoboken  Co.,  1  Wall.  116,  in  which  Mr.  Justice 
Miller  uses  this  language:  *Tt  does  not  follow  that  when  a  newly 
invented  or  discovered  thing  is  called  by  some  familiar  word, 
which  comes  nearest  to  expressing  the  new  idea,  that  the  thing 
to  styled  is  roally  the  thing  formerly  moant  by  the  familiar  word. 
....  The  track  upon  which  the  steam-cars  now  transport  the 
traveler  or  his  property  is  called  a  road,  sometimes,  perhaps  gen- 
erally, a  railroad.  The  term  **road"  ia  applied  to  it,  no  dotibt, 
because  in  some  j»onpe  it  is  used  *•'*  for  the  same  purpose  that 
the  roads  had  been  used.     But  until  the  thing  was  made  and  seen. 
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no  imagination,  even  the  most  fertile,  could  have  pictured  it 
from  any  previous  use  of  the  word  "road."  Some  call  the  in- 
<;lo6ure  in  w'hich  passengers  travel  on  a  railroad  a  coach,  but  it  is 
more  like  a  house  than  a  coach,  and  is  less  like  a  coach  than  are 
several  other  vehicles  which  are  rarely,  if  ever,  called  coaches.  It 
does  not,  therefore,  follow  that  when  a  word  was  used  in  a  stat- 
ute or  a  contract  seventy  years  since,  that  it  must  be  held  to  in- 
^nde  everything  to  which  the  same  word  is  applied  at  the  pres- 
ent day." 

And  where  the  language  of  a  statute  is  in  any  manner  obscure 
or  of  douibtful  meaning,  we  may  recur  to  the  history  of  the  time 
when  it  was  enacted,  and  seek  in  that  history  for  the  mischief 
and  defect  which  the  statute  was  intended  to  remedy.  In  the 
case  of  United  States  v.  Union  Pac.  R.  R.  Co.,  91  U.  S.  72,  the 
court  said:  "Courts,  in  construing  a  statute,  may,  with  propriety, 
recur  to  the  history  of  the  times  when  it  was  passed;  and  tliis 
is  frequently  necessary,  in  order  to  ascertain  the  reason,  as  well  as 
the  meaning,  of  particular  provisions  in  it":  See,  also.  Smith  v. 
Townsend,  148  U.  S.  490;  Aldridge  v.  Williams,  3  How.  9; 
Preston  v.  Browder,  1  Wheat.  115. 

But  if  we  assume  that,  at  the  time  of  the  passage  of  the  law 
of  1887,  the  history  of  street-cars  was  generally  known,  and  their 
use,  method  of  operation,  and  dangers  therefrom  well  understood, 
can  it  be  fairly  and  reasonably  held  that  it  was  the  legislative 
intent  to  apply  the  term  "railroad"  to  street  railways?  It  is  a 
matter  of  common  knowledge  that  street-cars  operated  by  caible 
or  electricity  are  more  readily  managed  than  those  operated  by 
steam,  where  long  passenger  and  freight  trains,  with  their  weight 
and  momentum,  are  not  so  easily  controlled.  Street-cars  are  gen- 
erally run  separately,  rarely  with  more  than  two  or  three  coupled 
together,  and  there  is  but  little  danger  of  collision.  They  do  not 
run  so  rapidly,  their  movements  are  easily  and  quickly  checked, 
and  the  roadbeds  are  constructed  upon  level  or  graded  streets, 
without  deep  cuts,  and  generally  lighted.  Nor  do  street  rail- 
ways carry  freight.  The  greatest  railroad  hazard  and  danger  of 
personal  injury  to  railroad  employes  arises  from  operating 
freight  trains.  There  is  no  such  danger  in  opera:ting  street 
railways,  whatever  may  be  the  motive  power,  because  they 
do  not  carry  freight.  Especially  is  the  danger  in  coupling 
freight-cars  *^®  entirely  absent.  They  get  their  business  from 
the  street,  usually  in  populous  cities,  where  passenger  travel 
is  the  only  business  carried  on.  Street-cars  do  not  iisually  run 
beyond  the  city  limits,  and  none  run  beyond  the  state  boundary. 
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The  words  in  the  law  of  1887  making  a  railroad  corpora tioa 
Gyrating  a  railroad  in  this  state  liable  for  damages  "when  sus- 
tained within  this  state/'  were  undoubtedly  aimed  at  the  rail- 
roads operated  by  steam,  where  their  lines  extended  beyond  the 
jurisdiction  of  the  state.  It  is  true  these  restrictive  words  would 
include  railroads  operated  by  steam  wholly  within  the  state,  but 
they  were  inserted  to  prevent  the  bringing  of  suits  where  the 
injury  was  sustained  upon  railroads  outside  of  this  state,  but 
where  the  lines  of  the  same  railroad  come  within  the  boundary 
of  our  own  state.  Hence  the  words  "when  sustained  within  this 
state"  evidently  refer  to  railroads  operated  by  locomotives,  and 
it  was  such  railroads  the  legislature  had  in  contemplation  when 
this  term  was  used. 

Through  our  territorial  and  state  legislation,  the  term  "rail- 
road" has  acquired  a  definite  and  well-understood  meaning,  and 
it  has  never  been  understood  to  include  street  railways.  It  is 
usually  applied  to  the  ordinary  steam  railroad  of  commerce;  and, 
when  there  has  been  legislation  in  regard  to  street  railways,  they 
have  been  so  designated.  In  Elliott  on  Roads  and  Streets,  page 
557,  it  is  said  that:  "The  distinctive  and  essential  feature  of  a 
street  railway,  considered  in  relation  to  other  railroads,  is  that  it 
is  a  railway  for  the  transportation  of  passengers  and  not  of 
freight.  As  we  employ  the  terra  and  desire  it  to  be  understood, 
it  excludes  the  idea  of  the  carriage  of  freight,  for  we  do  not 
believe  that  a  railroad  over  which  heavily  laden  freight  trains 
are  drawn  can  l>e  considered  a  street  railway." 

We  consider  tlie  words  "railroad"  and  "railway"  as  synony- 
mous and  that  they  are  generally  used  interchangeably,  as  this 
court  has  heretofore  decided  in  State  v.  Brin,  30  Minn.  522.  If, 
in  the  future,  street  railways  shall  be  used  for  carrying  freight, 
as  they  undoubtedly  will  be,  with  all  of  its  attendant  hazards 
and  dangers,  it  will  be  within  the  province  and  discretion  of  the 
legislature  to  make  the  law  of  1887  applicable  to  street  railways. 
Or  if,  before  that  time,  it  considers  the  application  of  that  law 
to  the  present  method  of  operating  street  railways  a  necessary, 
wise,  and  judicious  one,  it  *•*  can  do  so  by  such  specific  and 
definite  terms  that  there  can  be  no  need  of  construction  or  inter- 
pretation. 

If  we  were  to  hold  that  the  term  "railroad"  in  the  law  of  1887 
applied  to  street  railways,  because  the  word  is  broad  enough  to 
cover  all  roads  constructed  of  iron  or  steel  rails  for  wheels  of  cars 
to  run  upon,  we  see  no  reason  why  it  should  not  be  so  construed 
whenever  found  in  the  other  legislation  of  this  state.     This  would 
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require  street  railways  to  build  depots  and  waitingrooms  for  pas- 
sengers, for  there  is  just  as  much  reason  to  make  the  word  "rail 
road"  applicable  in  this  respect  as  to  personal  injury  cases.  This 
is  but  one  of  the  very  many  instances  where,  by  the  use  of  the 
■word  "railroad,"  the  company  is  required  to  perform  certain 
■duties,  in  respect  to  which  it  cannot  reasonably  be  said  that  the 
meaning  of  such  words  includes  street  railways.  To  so  construe 
it  in  such  instances  would  lead  to  confusion,  and  be  a  palpable 
Tiolation  of  the  legislative  intent. 

The  respondent  claims  that  there  was  sufficient  evidence  to 
justify  the  finding  of  the  jury,  without  reference  to  the  fellow- 
servant  act  of  1887.  The  verdict  was  a  general  one,  and  this 
court  cannot  say  whether  the  jury  based  its  finding  upon  the 
ground  that  the  death  of  Henry  Funk  was  caused  by  the  negli- 
gence of  a  fellow-servant  or  not.  It  may  be  that  the  jury 
•fooinded  their  verdict  upon  the  erroneous  instructions  of  the 
court  that  the  defendant  would  be  liable  for  the  negligence  of  a 
fellow-servant  under  the  law  of  1887.  There  were  several  issues 
tried,  and,  where  there  was  such  an  erroneous  instruction  in  re- 
gard to  a  vital  one,  it  cannot  be  disregarded  by  this  court  upon 
the  ground  that  possibly  the  jury  might  have  founded  their  ver- 
dict upon  some  other  issue. 

As  to  whether  the  defendant  was  guilty  of  negligence  in  oper- 
-ating  its  railroad  we  express  no  opinion.  That  issue  can  be  de- 
termined in  the  new  trial,  which  must  be  granted  by  reason  of 
the  erroneous  ruling  of  the  court  below  upon  the  question  we 
3iave  discussed. 

The  order  appealed  from  is  reversed. 


STATUTES— CONSTRUCTION.— Laws  must  be  executed  accor«l- 
ing  to  the  sense  and  meaning  wliich  they  import  at  the  time  of 
passage:  Commonwealth  v.  Erie  etc,  R.  R.  Co.,  27  Pa.  St.  339;  67 
Am.  T>ec.  471:  and,  in  interpreting  a  statute,  the  words  used 
should  be  construed  with  reference  to  the  subject  matter:  Cardenas 
V.  Miller,  108  Cal.  250;  49  Am.  St.  Rep.  84.  When  the  legislature  has 
used  a  term,  without  defining  it,  which  has  a  well-settled  meaning 
in  law,  it  must  be  given  such  meaning  In  construing  the  statute: 
Harris  v.  Reynolds,  13  Cal.  514;  73  Am.  Dec.  600;  Buekner  v.  Real 
Estate  Bank,  5  Ark.  536;  41  Am.  Dec.  105;  but,  In  construing  an  act, 
the  court  ought  to  examine  the  history  of  the  times  so  as  to  relievo 
from  the  mischief  and  accomplish  tie  purpose  of  the  act.  The  leg- 
islative Intention,  ai;  oollef'tf  d  rrn:n  t.lie  wluqp  {\ct.  must  prevail  over 
the  literal  import  of  particular  terms,  and  control  the  strict  letter 
■of  a  statute,  M'here  an  adherence  to  the  strict  letter  would  lead  to 
aihsurdity,  Injustice,  or  contradictory  provisions:  State  v.  Roby,  142 
Tnd.  ir>8;  nonr'-r-Mcut  Mut.  Life  Ins.  Co.  v.  Talbott,  113  Ind.  373;  3 
Am.  'St.  Rep.  655. 

RAILROADS-STREET  RAILWAYS.— When  the  word  "railroad" 
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li  treed  In  statutes,  there  is  no  definite  rule  of  construction  as  ti> 
whether  it  includea  street  railroads,  as  It  may  or  may  not  Include 
them.  The  meaning  of  the  word  must  depend  upon  the  context,  and 
the  general  Intent  of  the  statute  In  which  it  Ls  used.  The  word  "rail- 
road," In  Its  broadest  signification.  Includes  a  street  railroad.  The 
terms  "railway"  and  "railroad"  are  synonymous,  and  have  no  dis- 
tinct and  Independent  meaning  in  themselves.  Hence,  general  au- 
thority to  railroad  companies  to  lease  their  property  and  franchise* 
Includes  street  railway,  as  well  as  steam  railroad,  companies:  Blox- 
bam  T.  Consumers'  etc.  R.  R.  Co.,  36  Fla.  519;  51  Am.  St.  Rep.  44. 
and  note. 


Sherwood  v.  Powell. 

[61  MlNXnOTA,  479.] 

LJBEI^PLEADING  IN  JUDICIAL  PROCEEDING— PRIVI- 
LEGED COMMUNICATION.— In  an  action  for  libel,  based  on  an 
allegation  in  a  pleading  In  another  action,  the  defendant  cannot  jus- 
tify the  defamatory  allegation  as  a  privileged  communication,  where 
it  is  apparent  that  It  was  wholly  gratuitous,  irrelevant,  and  imma- 
terial; and  It  Is  alleged  that  it  was  well  known  by  the  defendant  to 
be  false  and  untrue,  and  that  it  was  published  without  cause  or 
Justification,  and  with  express  malice. 

Action  for  libel,  based  upon  an  answer  by  the  defendant  in  a 
former  action  between  the  same  parties.  In  the  former  action, 
the  complaint  was  for  money  collected  after  a  mutual  dissolution 
of  A  copartnership  under  an  agreement  that  the  defendant  therein 
should  collect  all  moneys  and  pay  over  half  to  the  plaintiff.  The 
dissolution  and  agreement  were  admitted  by  the  answer,  but  it 
also  set  forth  alleged  libelous  matter  as  follows:  "That  plaintiff 
failed  utterly  to  perform  his  contract  of  partnership  with  the 
defendant,  but  during  the  time  aforesaid  spent  his  time  in  con- 
sorting with  idlers  and  people  of  abandoned  character,  and  used 
the  office  of  the  partnership  as  a  place  of  assignation  in  business 
hours  during  the  temporary  absence  of  defendant  from  said 
office.*' 

Boger  S.  Powell,  appellant  pro  se. 

J.  B.  Arnold  and  Edmund  Sherwood,  for  the  respondent. 

**•  COLLINS,  J.  Appeal  from  an  order  overruling  a  general 
demurrer  to  a  complaint  in  an  action  for  libel.  The  language 
complained  of  was  sel  forth,  used,  and  published  of  and  concern- 
ing this  plaintiff  in  an  answer  interposed  by  defendant  in  a  for- 
mer action  between  these  same  parties. 

Appellant  contends  that  the  alleged  libelous  matter  was  an  ab- 
solutely privileged  publication,  because  it  was  set  forth  and  pub- 
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lished  in  a  pleading  in  a  judicial  proceeding,  and  that  the  rule 
of  law  is,  that  under  no  circumstances  can  defamatory  words  pub- 
lished or  spoken  of  a  party  in  the  course  of  such  a  proceeding  be 
made  ^^^  the  basis  of  an  action  for  libel  or  slander.  An  effi- 
cient administration  of  justice  requires  that  in  the  use  of  lan- 
guage much  latitude  must  be  given  in  legal  proceedings,  but  we 
cannot  indorse  so  broad  a  rule,  although  it  is  not  without  support 
in  the  books. 

It  seems  to  be  well  established  in  the  English  courts  that  coun- 
sel, parties,  and  witnesses  are  given  free  rein  in  pending  b'tiga- 
tion,  and  are  absolutely  exempted  from  liability  to  an  action  for 
defamatory  words  spoken  or  published  of  a  party  in  the  course  of 
legal  proceedings.  A  rule  which  tolerates  and  encourages  gra- 
tuitous, immaterial,  and  malicious  attacks  upon  a  litigant,  and 
excuses  and  justifies  them,  simply  affords  an  opportunity  for  evil- 
disposed  persons  to  vilify  and  calumniate,  under  the  guise  of  an 
honest  effort  to  secure  the  proper  administration  of  justice.  The 
doctrine  which  prevails  abroad  has  not  commended  itself  to  the 
judiciary  of  this  country,  and  it  has  been  qualified  by  the 
American  courts  so  that  statements,  verbal  or  written,  made 
in  the  course  of  judicial  proceedings,  must  at  least  be  pertinent 
and  material  to  the  case,  to  be  privileged:  Hoar  v.  Wood,  3  Met. 
193.  This  qualified  rule  was  subsequently  approved  in  Eice  v. 
Coolidge,  131  Mass.  393;  23  Am.  Eep.  279;  McLaughlin  v.  Cow- 
ley, 127  Mass.  316.  See,  also,  White  v.  Nicholls,  3  How.  266; 
Gilbert  v.  People,  1  Denio,  41;  43  Am.  Dec.  646;  Hyde  v.  Mc- 
Cabe,  100  Mo.  412;  Whitney  v.  Allen,  62  HI.  472. 

Referring  to  some  expressions  in  the  cases  last  cited,  as  to  the 
effect  of  a  bona  fide  belief,  based  on  reasonable  grounds,  in  the 
pertinency  and  materiality  of  a  statement  or  allegation  in  an  affi- 
davit or  pleading,  it  is  well  to  say  that  we  are  now  considering  a 
demurrer  to  a  complaint  from  which  it  is  apparent  that  the  alleged 
libel  was  wholly  gratuitous,  irrelevant,  and  immaterial,  and  in 
which  complaint  it  is  averred  that  the  libelous  matter  was  well 
known  by  defendant  to  be  false  and  untrue,  that  it  was  published 
without  cause  or  justification,  and  with  express  malice  toward 
this  plaintiff.  We  have  stated  that  the  allegation  or  paragraph 
in  the  answer  complained  of  was  irrelevant  and  immaterial.  The 
statements  did  not  relate  or  pertain  to  any  matter  in  issue  be- 
tween the  parties,  and,  although  purporting  to  be  pleaded  as  a 
counterclaim,  it  utterly  failed  to  state  even  the  substance  of  a 
cause  of  action  against  the  plaintiff. 

Order  affirmed. 
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LTBEL-ACCUSATIOXS  IN  PLEADING— PRIVILEGED  COM- 
MUNICATION.—Parties  to  an  actioD  are  privileged  fiom  suit  for 
accusations  made  In  their  pleadings:  Note  to  Gaxdemal  v.  McWil- 
Uams,  26  Am.  St.  Bep.  19S;  BaU  y.  Rawles.  03  OaL  222;  27  Am.  St 
Rep.  174. 


Halb  V.  Life  Indemnity  &  Investment  Company. 

[61  MISNE80TA,  516.] 

EVIDENCE— PRESUMPTION-SUICIDE.— The  love  of  life  is 
ordinarily  a  sufficient  Inducement  for  Its  preservation,  and.  In  the 
abfsence  of  proof  that  death  resulted  from  other  than  natural  causes, 
suicide  vrlll  not  be  presumed. 

EVIDENCE— PRESUMPTION->SUICIDE.— When  death  may 
have  resulted  from  accident,  mistake,  or  suicide,  It  should  not  be 
presumed  to  be  on  account  of  suicide,  but  rather  from  accident  or 
mistake. 

INSURANCE,  LIFEJ-DEATH  BY  SUICIDE— EVIDENCE. - 
In  an  action  upon  a  life  Insurance  policy,  it  Is  reversible  error  for 
the  court  to  take  from  the  jury  the  question  of  death  by  suicide,  upon 
the  ground  that  there  Is  not  sufficient  evidence  to  go  to  the  Jury  upon 
that  issue,  where  It  is  shown  that,  up  to  the  time  of  taking  mor- 
phine, the  deceased  was  in  perfect  health,  that  he  was  In  the  prime 
of  life,  that  he  died  suddenly,  and  that  his  life  was  insured  for  a  large 
amount,  and  In  which  his  creditor  claimed  an  Insurable  interest.  The 
Jury  should  also  consider,  as  bearing  upon  this  question,  the  financial 
condition  of  the  deceased,  the  business  in  which  he  was  engaged, 
and  whether  there  was  any  reason  for  his  taking  his  own  life,  if  bo 
did  do  so. 

INSURANCE,  LIFE— DEATH  AS  QUESTION  FOR  JURY.— 
If  there  is  any  evidence  showing  that  the  death  of  an  Insured  person 
may  have  resulted  from  negligence,  accident,  or  suicide,  it  Is  for  the 
Jury  to  say  how  it  occurred. 

INSURANCE,  LIFE— DEFENSE  OF  SUICIDE— BURDEN  OF 
PROOF.— If  the  defense  of  suicide  is  set  up  to  an  action  on  a  iwllcy 
of  life  Insurance,  the  burden  of  proving  it  is  upon  iJie  defendant,  es- 
pecially where  there  is  no  concession  on  tlie  part  of  the  plaintiff 
that  the  insured  cam«  to  hla  death  by  any  other  than  a  natural 
cause. 

Action  upon  a  life  insurance  policy.  The  plaintiff  obtained 
A  verdict  for  ten  thousand  four  hundred  and  ninety  doUaxs,  and 
from  a  judgment  thereon  the  defendant  appealed. 

James  0.  Pierce,  for  the  appellant 

Larrabee  &  Gammons,  for  the  respondent 

•***  BUCK,  J.  This  action  is  brought  upon  a  life  insurance 
policy  issued  by  the  defendant  to  James  B.  Rouse,  and  in  which 
the  plaintiff  claimed  an  interest.  The  policy  contained  this  vrar- 
ranty  on  the  part  of  the  insured,  viz:  "I  warrant  and  agree  that 
T  will  not  die  by  my  own  voluntary  act  during  the  said  period  of 
two  years."    One  defense  was,  that  the  insured  did,  within  said 
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period,  die  by  his  own  voluntary  act,  by  taking  internally  suf- 
ficient morphine  to  cause  his  death,  with  intent  so  to  do.  The 
policy  was  issued  to  Eooise  on  September  7,  1893,  and  he  died 
November  25,  1893.  He  was  thirty-two  years  of  age  at  the  time 
■of  the  insurance,  and  was  the  general  agent  of  the  Hartford  Life 
&  Annuity  Insurance  Company  residing  at  Minneapolis. 

The  only  material  question  which  we  deem  it  necessary  to  dis- 
cuss, and  that  briefly,  is  what  the  defendant  denominates  the 
■''main  issue  of  the  case,"  viz.,  the  question  of  the  voluntary  self- 
destruction  of  Rouse.  When  the  parties  rested,  the  court  took 
from  the  jury  this  question  of  death  by  suicide,  and  held  that 
there  was  not  sufficient  evidence  to  go  to  the  jury  upon  that  issue. 
In  this  we  are  of  the  opinion  that  the  court  below  erred. 

The  defendant  contends  that  the  evidence  is  conclusive  that 
death  ****  was  caused  solely  by  morphine  poisoning,  while  the 
respondent  contends  that  "Eouse  was  suffering  from  the  early 
stages  of  meningitis,  then  came  the  morphine,  and  the  two  to- 
gether produced  death."  There  is  strong  evidence  tending  to 
prove  that  House  died  solely  from  the  effect  of  morphine  poi- 
soning. But,  if  this  is  true,  in  order  that  the  defendant  can  suc- 
ceed, it  must  also  show  that  Rouse  took  the  poison  with  suicidal 
intent.  The  love  of  life  is  ordinarily  a  sufficient  inducement  for 
its  preservation,  and,  in  the  absence  of  proof  that  death  resulted 
from  other  than  natural  causes,  suicide  will  not  be  presumed. 
**When  the  dead  body  of  the  assured  is  found  under -such  circum- 
stances, and  with  such  injuries,  that  the  death  may  have  resulted 
from  negligence,  accident,  or  suicide,  the  presumption  is  against 
suicide,  as  contrary  to  the  general  conduct  of  mankind — ^a  gross 
moral  turpitude,  not  to  be  presumed  in  a  sane  man;  and  whether 
it  was  from  one  or  the  other,  if  there  is  any  evidence  bearing  upon 
the  point,  it  is  for  the  jury,  as,  for  instance,  whether  the  taking 
of  an  overdose  of  laudanum  was  intentional,  or  by  mistake":  1 
May  on  Insurance,  sec.  325.  The  rule  is  not  whether  there  is 
a  preponderance  of  evidence  one  way  or  the  other,  but  whether 
there  is  any  evidence  fairly  and  reasonably  tending  to  break  the 
presumption  against  suicide. 

In  this  case,  there  was  sufficient  evidence  to  go  to  the  jury  as 
to  whether  Rouse  took  the  morphine  as  a  relief  against  physical 
suffering  or  sickness,  or  with  suicidal  intent.  Its  weight,  under 
proper  instructions  from  the  court,  was  for  the  jury.  As  bear- 
ing in  a  greater  or  less  degree  upon  this  question,  they  should 
have  been  permitted  to  consider  the  fact  that  up  to  the  time  of 
taking  the  morphine  he  was  in  perfect  health,  that  he  was  in  the 
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prime  of  life  (only  thirty-three  yeara  old),  that  he  died  suddenly, 
his  financial  condition,  that  his  life  was  insured  ior  a  large 
amouiit,  in  which  his  creditor  claimed  an  insurable  interest,  and 
to  consider  the  business  in  which  he  was  engaged,  and  also  con- 
eider  the  question  of  whether  there  was  any  reason  for  his  taking 
his  own  life,  if  he  did  so. 

We  think  that  it  is  a  presumption  of  law  that  when  death  may 
have  resulted  from  accident,  mistake,  or  suicide,  it  should  not  be 
presumed  to  be  on  account  of  suicide,  but  rather  from  accidwit  or 
mistake,  and  that  in  this  case  the  character  of  the  evidence  is 
such  that  the  defendant  should  not  have  been  debarred  from  sub- 
mitting ****  it  to  the  jury  upon  the  question  of  suicide  by  Rouse. 
Of  course,  as  the  suicide  is  set  up  by  the  defendant,  the  burden  of 
proving  it  as  a  defense  rests  upon  it,  especially  as  there  is  no  con- 
cession on  the  part  of  the  plaintiff  that  Rouse  came  to  his  death 
by  any  other  than  a  natural  cause. 

The  order  denying  the  motion  for  a  new  trial  is  reversed. 


INSUBAXCE.  LIFE-SUICIDE— EVIDENCE.— Nothing  appoarinj? 
to  the  contrary,  the  legal  preeumptiaQ  is,  that  a  man  died  from  a 
natural  cause,  and  not  from  an  act  of  self-destruction.  An  insurer 
who  sets  up  the  cause  of  death  as  suicide  has  the  burden  of  proof  to 
show  that  death  was  an  act  of  eelf-destructian:  See  monopraphic 
note  to  Meadows  v.  Pacific  ilut.  Ute  Ins.  Co.,  60  Am.  St.  Rqp.  441, 
on  evidence  of  cause  of  death  In  accident  inswance;  Leman  v.  Man- 
liaftan  Life  Ins.  Co..  4fi  La.  Ann.  1189;  49  Am.  St.  Rep.  348.  Where  It 
appears,  from. the  facts,  that  death  resulted  either  from  accident  or 
suicide,  the  legal  presumption  Is  against  suicide:  Note  to  Street'cr  v. 
Western  Ins.  Co.,  8  Am.  St.  Rep.  8S6;  note  to  Meadows  v.  Pacific 
Mut.  Life  Ins.  Co.,  50  Am.  St.  Rep.  441.  If  suicide  is  relied  upon  as  a 
defense  to  an  action  to  recover  on  a  life  insfurance  ix>llcy,  and  clrcum- 
fitanttal  evidence  alone  Is  relied  upon,  it  must  be  of  such  character 
as  to  exclude,  with  rensonal»le  certainty,  any  other  cause  of  death: 
I>4'nian  v.  Manhattan  Life  Iiis.  Co.,  4C  La.  Ann.  IISO;  49  Am.  St.  Ilcp. 
S48. 


Bamka    v.  Chicago   St.  Paul,   Minnbapolis    and 
Omaha  R.  R  Company. 

[n  MtKNKMyrA,  M9.] 

BSTOPPEr^-JUnOMENT.— To  make  a  Judprment  a  technical 
bar.  It  roust  aiipear  to  have  boon  between  the  same  parties. 

JUDGMENT— RES  JIDICVTA-Rl'LE  AS  TO  SAME  PAR- 
TIES.—The  jreneral  rule  that  the  Judpnient  of  a  cnur*  h.ivlng  jiirls- 
dlcllon  of  the  subject  matter,  of  the  parties,  and  the  procoHs.  and 
rendered  directly  upon  the  point  In  nuestlon.  Is  conclusive  between 
tlin  same  parties.  Is  not  applicable  when  the  same  person,  thoush  a 
party  in  both  aults.  la  such  In  different  capacities,  occupying  In  one  A 
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distlnctlvoly  representative  position,  such  as  an  administrator,  or 
general  guardian,  or  guardian  ad  litem,  and  in  the  other  a  position 
as  an  individual. 

JUDGMENT— RES  JUDIOATA-A€TION  BY  FATHER  FOR 
IN.JURIEiS  TO  CHILD.— A  judgment  for  defendant,  in  an  action  by 
a  father  to  recover  in  his  own  name  damages  for  an  injury  to  hi» 
minor  child,  does  not  bar  the  father's  right  to  maintain  an  action,  iu 
his  Individual  right,  to  recover  for  loss  of  services,  for  expenses  in- 
curred, and  for  compensation  for  care  and  trouble  sustained,  by  him, 
growing  out  of  injuries  to  his  minor  son,  alleged  to  have  been  the 
result  of  defendant's  carelessness  and  negligence,  as  the  former  ac- 
tion is  solely  for  the  benefit  of  the  child,  and  damages  sustained  by 
a  parent  by  reason  of  the  injuries,  such  as  loss  of  services,  are  not 
recoverable  in  such  an  action. 

Action  to  recover  for  loss  of  services.  The  defendant  objected 
to  the  introduction  of  evidence  on  the  ground  that  the  matters 
involved  in,  and  the  subject  matter  of,  the  action  had  been  de- 
termined and  adjudicated  in  a  former  action.  This  objection 
was  sustained  by  the  court,  and  the  action  was  dismissed.  The 
defendant  appealed  from  an  order  granting  the  plaintifE's  mo- 
tion for  a  new  trial. 

J.  L.  Washburn,  Thomas  Wilson,  and  S.  L.  Perrin,  for  the  ap- 
pellant. 

J.  W.  Reynolds,  for  the  respondent. 

'^^^  COIjLINS,  J.  Plaintiff  brought  this  action  to  recover  for 
loss  of  services,  fox  expenses  incurred  by  him  in  procuring  medi- 
cal attendance,  and  for  compensation  for  the  care  and  trouble 
sustained  by  him,  growing  out  of  certain  injuries  to  his  minor 
son,  alleged  to  have  been  the  result  of  the  carelessness  and  neg- 
ligence of  defendant's  servants  when  operating  one  of  its  trains. 
Prior  to  its  commencement  he  had  brought  suit  against  defend- 
ant, under  the  provisions  of  the  General  Statutes  of  1894,  sec- 
tion 5164,  to  recover  for  the  injuries  sustained  by  the  minor;  the 
case  had  been  brought  to  trial;  a  verdict  rendered  for  defendant,. 
on  which  a  judgment  had  been  duly  entered  and  docketed;  and 
no  appeal  had  been  taken  therefrom.  The  single  question  is, 
whether  the  judgment  in  the  first  action  is  a  bar  to  plaintiff's 
right  of  recovery  in  this. 

The  statute  under  which  the  former  action  was  brooight  au- 
thorizes a  father,  or  a  mother,  in  certain  contingencies,  to  main- 
tain an  action  to  recover  damages  for  injuries  sustained  by  a 
aninor  child.  Damages  sustained  by  a  parent  by  reason  of  the  in- 
juries, such  as  loss  of  services,  are  not  recoTerable  in  such  an 
action:  Gardner  v.  Kellogg,  23  Minn.  463.  The  action  is  solely 
for  the  benefit  of  the  cliild,  and  the  plaintiff  parent  has  no  in- 
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terest  in  the  amount  recovered.  Such  plaintiff  simply  holds  the 
amount  of  the  recovery  in  trust;  and  for  the  purpose  of  protect- 
ing the  real  party  in  interest,  and  that  the  trust  may  be  en- 
forced, the  equitable  powers  of  the  court  are  ample,  and,  if 
necessary,  will  be  exercised.  The  judgment  in  such  an  action  ia 
4  bar  to  any  subsequent  proceedings  by  the  child,  or  in  its  in- 
terest:  Lathrop  v.  Schutte,  61  Minn.  196. 

To  make  a  judgment  pleaded  in  bar  a  technical  bar,  it  must 
appear  to  have  been  between  the  same  parties.  And  the  general 
rule  that  the  judgment  of  a  court  having  jurisdiction  of  the 
Bubject  matter,  •*'*  of  the  parties,  and  the  process,  and  ren- 
dered directly  upon  the  point  in  question,  is  conclusive  between 
the  same  parties,  is  not  applicable  when  the  same  person,  though 
a  party  in  both  suits,  is  such  in  different  capacities — ^in  the  one, 
occupying  a  distinctively  representative  position,  such  as  an  ad- 
ministrator, or  as  a  general  guardian,  or  as  a  guardian  ad  litem; 
in  the  other,  as  an  individual.  For  in  an  action  brought  by  a 
person  as  an  administrator,  or  as  a  guardian,  general  or  special, 
he  is  not  a  party,  properly  speaking,  although  he  is  nominally. 
The  real  party  is  the  estate  he  may  represent  aa  administrator, 
or  the  minor  in  whose  behalf  he  as  guardian  prosecutes  the  ac- 
tion. In  another  suit  brought  to  enforce  an  individual  demand 
or  right,  he,  in  contemplation  of  law,  is  a  distinct  person,  and  a 
etranger  to  the  prior  proceedings  and  judgment:  1  Hermann  on 
Estoppel,  sec.  94,  and  cases  cited;  Furlong  v.  Banta,  80  Hun,  248; 
29  K  Y.  Supp.  985;  Guy  v.  Lumber  Co.,  93  Tenn.  213;  Wilton 
v.  Middlesex  R.  R.  Co.,  125  Mass.  130;  Karr  v.  Parks,  44  Cal. 
46;  Bradley  v.  Andrews,  51  Vt.  525;  McNamara  v.  Logan,  100 
Ala.  187.  No  real  distinction  in  respect  to  the  representative 
capacity  in  which  actions  are  brought  by  administrators,  general 
guardians,  or  guardians  ad  litem,  and  by  parents  in  the  intoroet 
of  their  minor  children,  can  be  pointed  out.  The  judgment 
against  the  plaintiff  in  the  former  action,  brought  under  the 
statute,  was  not  a  bar  to  a  recovery  in  this. 

Order  affirmed. 

JUDGMENT-RKS  JUDIOATA— SAME  PERSON  IN  PirrKR. 
BNT  CAPACITIES.— Thnt  ft  former  adjudication  may  wriHtltnto  an 
absolute  bar  to  a  subsequent  action,  there  must  be,  as  between  tiie 
two  actions,  Identity  of  persons,  of  subject  matter,  and  of  cnnse  oi 
action:  Wrlj?ht  v.  (;rlfrey.  147  111.  4M:  .^7  Am.  St.  Rep.  228;  birt  ns  a 
ffeneral  nile.  a  Jirdirnient  for  or  ajrainst  a  person  In  one  cnpnolty  Is 
not  a  bar  to  a  suK  by  or  ajfalnst  him  In  another  capacity:  Note  to 
Stockton  RldJT.  etc.  Asrni.  v.  Chalmers,  7  Am.  St.  Rep.  175. 

JTTnrJMRNT— RES  JUPICATA— ACTION  BY  FATHER  FOR  IN- 
JURIES TO  CHILD.— For  a  negllireQt  Injury  tx>  a  minor  child,  the 
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father  may  maintain  an  action  for  loss  of  services,  expenses  incurred 
etc.,  though  the  right  of  action  for  the  personal  injury  remains  in  the 
child:  Note  to  Lawyer  v.  Fritcher,  27  Am.  St.  Rep.  528;  llor^an  v. 
Pacific  Mills,  35  Am.  St.  Rep.  506;  Rogers  v.  Smith,  17  Ind.  323;  7» 
Am.  Dec.  483.  The  resi)€Ctive  rights  of  action  of  the  father  and  child 
are  entirely  distinct,  and  a  recovery  by  the  child  is  no  bar  to  a  saibse- 
quenl  action  by  the  father  for  his  loss  of  service.  On  the  other  hand, 
a  recovery  by  the  parent  for  loss  of  Berrice  during  minority  is  no 
bar  to  a  subsequent  action  by  the  child  for  his  own  \<y»s  after  ma- 
jority, vv^here  the  dLsability  continues.  For  the  personal  injury  and 
suffering  of  a  child  occasioned  by  a  tort  committed  upon  It,  the  father 
cannot  recover  any  damages,  but  the  child  must  sue  therefor  by  his 
guardiar  or  next  friend:  See  monogi-aphic  note  to  Carey  v.  Ber'kshire 
R.  R.  Co.,  48  Am.  Dec.  624,  on  actions  for  injuries  to  relatives.  Evwi 
where  suoh  tnjnry  results  in  death,  a  recovery  by  the  father  for  loss 
of  service  of  his  son  before  death,  and  expenses,  is  no  bar  to  his  ac- 
tion as  administrator  for  the  Injury  caused  by  the  death:  Note  to 
Carey  v.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  637. 

ACTION  BY  PARENT  FOR  INJURY  TO  MINOR  CHILD.— A 
statute  authorizing  a  father  to  maintain  an  action  in  his  own  name 
to  recover  damages  for  an  injury  to  his  minor  child,  In  all  cases 
where  at  common  law  such  an  action  may  be  maintained  in  behalf 
of  such  minor,  does  not  violate  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  as  it  deprives  neither  the  defendant 
nor  the  minor  child  of  his  property.  The  Minnesota  statute  simply 
authorizes  the  father,  or,  in  ease  of  his  death  or  desertion  of  his  fa-tn- 
lly,  the  mother,  as  the  natural  guardian  of  the  child,  to  bring  the  ac- 
tion for  its  benefit.  Whatever  is  recovered,  if  anything,  belongs  to 
the  child,  and  the  father  holds  It  in  trust  for  him.  "The  equitable 
powers  of  the  court  are  ample  for  the  protection  of  the  child  and  the 
enforcement  of  the  trust,  and,  in  cases  wliere  there  is  reason  to  be- 
lieve that  the  trust  will  not  be  faithfully  executed,  It  may  require 
security  from  the  father  before  any  money  is  paid  to  him.  The  judg- 
ment in  such  action  by  the  parent  is  a  bar  to  any  subsequent  action 
for  the  same  cause  prosecuted  by  the  minor,  by  his  guardian,  general 
or  ad  litem,  or  by  himself,  when  he  reaches  his  majority":  Lathrop  v. 
Bchntte,  ffl.  Minn.  196,  per  Start,  O.  J. 
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Hamilton  Ekown  -Shoe  Company  v.  Saxet. 

[in  Mnsotmi,  212.] 

STRIKES— INJUNCTION  AGAINST.— Persons  may  be  pre- 
reuted  by  Injunction  from  attempting,  by  intlmWatlon  and  threats 
of  violence,  to  coerce  employfes  to  leave  their  work  and  join  a  strike. 
Thej-  may  also  be  restrained  from  assembling  for  that  purpose  in  the 
vicinity  of  the  place  where  such  employes  work. 

INJUNCTIONS— IRREPARABLE  INJURY— VIOLATION  OF 
CRIMINAL  LAW.— If  an  act  complained  of  threatens  an  ln-ei>arable 
Injury  to  the  property  of  an  Individual,  Its  commission  may  be  en- 
joined, although  a  violation  of  criminal  law. 

STlUKBS-IXJUNCTION  AGAINST— TRIAL  BY  JURY.— An 
injunction  may  Issue  to  rt^straln  persons  from  attempting,  by  unlaw- 
ful means,  to  compel  employ<^8  to  quit  work  and  join  In  a  strike,  al- 
tJiough  the  acts  30"£lit  *^  be  restrained,  if  committed,  constitute  a 
Clime.  Tl'e  £r*-uT'r«  •'?  such  Injunction  does  not  take  away  the  con- 
atitutionai  ngut  or  trial  by  jury. 

John  F.  McDermott,  for  the  appellants. 

Silas  B.  Jones,  for  the  respondent. 

»"  PER  CURIAM.  This  is  an  appeal  from  the  final  judg- 
ment of  the  circuit  court  of  the  city  of  St.  Louis  on  a  demurrer 
to  the  plaintiff's  petition,  which  is  as  follows:  "Plaintiff  states 
that  it  is  a  corporation  duly  organized  under  the  laws  of  the  state 
of  Missouri,  and  is  engaged  in  the  manufacture  of  shoes  in  the 
city  of  St.  Ijouis,  Missouri,  at  Twenty-first  and  Ivocust  streets  in 
said  city,  at  which  place  its  factory  for  the  purpose  of  its  said 
manufacturing  business  is  located.  And  '**  plaintiff  says  that 
it  has  in  its  employ  in  said  manufacturing  business,  in  its  factory 

(MO) 
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as  aforesaid,  between  eight  and  nine  hundred  persons;   that  all 
of  these  persons  are  at  work  as  operatives  in  some  department 
or  other  of  said  factory;   that  of  these  employ^,  as  aforesaid,  a 
large  nnmher,  to  wit,  ahout  two  or  three  hundred,  are  women  and 
girls,  and  a  large  number,  to  wit,  about  two  or  three  hundred  are 
young  persons,  many  of  them  not  being  of  age,  and  the  balance  of 
said  operatives  are  adult  men;  that  all  of  these  persons  are  engaged 
in  earning  a  livelihood  at  the  business  of  this  plaintiff  aforesaid, 
and,  on  the  other  hand,  this  plaintiff  requires  the  service  of  these 
persons  to  successfully  carry  on  its  business  of  manufacturing 
shoes  as  aforesaid.     Plaintiff  further  states  that  all  of  these  em- 
ployes now  in  the  employ  of  this  plaintiff  are  desirous  of  con- 
tinuing in  the  service  of  the  plaintiff  in  its  said  business  as  afore- 
said.    Plaintiff  further  states  that  ten  or  fifteen  days  ago  some 
of  its  employes,  including  all  the  defendants  herein,  except  the 
defendants  Thomas  Beaty  and  P.  J.  McG-arry,  went  out  of  the 
employ  of  this  plaintiff  on  w'hat  is  commonly  called  a  'strike,' 
claiming  to  have  some  grievance  against  this  plaintiff,  and  which 
this  plaintiff  says  was  without  any  reasonable  ground  to  rest 
upon,  and   thereupon  attempted  to   inaugurate   among  the  em- 
ployes of  this  plaintiff  what  is  commonly  called  a  'strike';   that 
thereupon  the  said  defendants,  lately  employ^  of  this  plaintiff, 
together  with   the  defendants  Beaty  and  McGarry   and   divers 
other  persons,  unlawfully  and  wrongfully  combined  and  confed- 
erated together  to  terrorize,  and  thereby,  by  intimidation  and 
threats,  to  prevent  the  other   employes  of   this   plaintiff    from 
peaceably  or  otherwise  prosecuting  their  work  in  plaintiff's  fac- 
tory;  that  thereupon  all  of  the  defendants  hereto,  together  with 
their  associates  and  confederates,  ^^"^  whose  names  are  at  this 
moment  unknown  to  this  plaintiff,  began  and  hare  constantly 
pursued  a  course  of  threats  of  personal  violence  and  intimida- 
tion and  persuasion,  for  the  purpose,  by  means  of  such  intimida- 
tion and  threats  and  fear,  to  prevent  the  other  employes  of  this 
plaintiff  from  peaceably  or  otherwise  prosecuting  their  work  in 
plaintiff's  factory;    that  all  of  the  said  defendants  thereto,  to- 
gether with  divers  and  sundry  other  persons,  who  are  their  asso- 
ciates and  confederates,  have  constantly  hung  about  the  plain- 
tiff's said  factory  at  the  place  aforesaid,  and  upon  the  streets  in 
close  proximity,  for  the  purpose  of  picketing  the  premises  of  this 
plaintiff,  and,  by  putting  the  employes  of  this  plaintiff  in  fear 
of  bodily  injury,  to  thefpeby  keep  them  from  continuing  their 
employment  with  this  plaintiff,  and  also  for  the  purpose  of  pre- 
venting other  persons  from  entering  the  employ  of  the  plaintiff; 
and  the  said  defendants  and  their  associates  and  confederates,  aa 
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a  part  of  their  policy  of  threats  and  intimidation,  and  for  Uie 
purpose  of  carrying  on  their  unlawful  combination,  have  gone  to 
the  homes  of  divers  of  the  employes  of  tliis  plaintiff  at  night- 
time, and  then  and  there  undertaken  to  induce,  hy  persuasion 
and  by  intimidation  and  threats,  the  employfe  of  this  plaintiff 
from  further  prosecuting  their  work  in  plaintiff's  said  factory. 
And  the  plaintiff  charges  that  the  said  defendants  therein  named, 
and  their  associates  and  confederates,  have  now  been  for  a  number 
of  days,  and  are  now,  by  the  use  of  threats  of  personal  violence, 
intimidation,  and  other  unlawful  means,  have  been,  and  are  now, 
undertaking  to  prevent  the  employes  of  this  plaintiff  from  prose- 
cuting their  ordinary  work,  and  are  endeavoring  to  induce  them, 
by  the  unlawful  means  aforesaid,  to  quit  the  employment  of 
this  plaintiff.  And  plaintiff  says  that  by  reason  of  the  fact  that 
a  great  many  of  its  employes  are  women  and  girls  and  young 
persons,  that  the  ***  defendants  aforesaid  and  their  associates  and 
confederates  have  succeeded  in  exciting  in  the  minds  of  the  plain- 
tiff's said  employes,  or  many  of  them,  fear  for  their  bodily  safety, 
to  such  an  extent  that  they  cannot  happily,  as  they  have  a  right 
to  do,  prosecute  their  ordinary  work;  and  plaintiff  says,  by  rea- 
son of  the  premises,  it  cannot  peaceably  and  succeesfully  prose- 
cute its  said  business.  And  plaintiff  says  it  is  without  remedy 
at  law,  and  can  only  be  fully  protected  and  relieved  in  a  court 
of  equity.  Plaintiff  therefore  prays  that  the  defendants,  their 
associates  and  confederate  be  enjoined  by  a  temporary  order  of 
injunction,  to  be  made  final  upon  the  hearing  of  this  cause,  is- 
sued out  of  this  court,  from  in  any  manner  interfering  with  the 
employe's  of  this  plaintiff  now  in  the  employ  of  the  plaintiff,  and 
from  and  in  any  manner  interfering  with  any  person  who  may 
desire  to  enter  the  employ  of  this  plaintiff,  by  the  use  of  threats, 
personal  violence,  intimidah'on,  or  other  means  calculated  to  ter- 
rorize or  alarm  the  plaintiff's  employes,  in  any  manner  or  form 
•whatever,  and  that  said  defendants  and  their  associates  and  con- 
federates aforesaid  be  restrained  by  the  order  of  this  court  from 
undertaking  by  the  u?e  of  the  means  aforesaid,  to  induce  or  to 
cause  any  of  the  employj's  of  this  plaintiff  to  quit  the  employment 
of  this  plaintiff,  and  that  the  defendants  aforesaid,  and  their  asso- 
ciates and  confederates,  be  enjoined  from  congregating  or  loiter- 
ing about  the  premises  of  this  plaintiff  at  the  place  aforesaid,  and 
that  they  be  required  by  the  injunction  of  this  court  to  go  about 
their  ordinaTy  btisiness,  and  to  abstain  from  in  any  way  interfer- 
ing with  the  bu«in«»fl  of  this  plaintiff,  and  for  such  other  and 
further  md  general  rolicf  m  may  to  the  court  a"ppear  proper  in 
the  premise*.**    **•  The  case  was  tried  before  the  Hon.  L.  B. 
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Yalliant,  one  of  the  judges  of  that  court,  who,  on  overruling  the 
demurrer,  delivered  the  following  opinion: 

"The  amended  petition  states  in  substance  that  the  plaintiff 
conducts  a  large  shoe  manufactory  in  this  city,  and  has  in  its 
employ  some  eight  or  nine  hundred  persons,  all  of  whom  are 
earning  their  living  in  plaintiff's  emplo}Tnent,  and  are  desirous  of 
so  continuing;  that  the  defendants,  except  two  of  tiiem,  were 
lately  in  plaintiff's  employ,  but  have  gone  out  of  the  same,  on  a 
strike,  and  are  now,  with  the  other  twK)  defendants,  engaged  in  an 
attempt  to  force  the  other  employ^  of  plaintiff  to  quit  their 
work  and  join  in  the  strike,  and  that,  to  accomplish  this  purpose, 
they  are  intimidating  them  with  threats  of  personal  violence;  that 
among  the  plaintiff's  employes  who  are  thus  threatened  are 
about  three  hundred  women  and  girls  and  two  or  three  hundred 
other  young  persons;  that  the  effect  of  all  this  on  the  plaintiff's 
business,  if  the  defendants  are  allowed  to  proceed,  would  be  to 
inflict  incalculable  damage.  Upon  filing  this  amended  petition, 
and  the  plaintiff's  giving  bond  as  required  by  law,  a  temporary 
injunction  issued,  restraining  the  defendants  from  attempting 
to  force  the  plaintiff's  employes  to  leave  their  work  by  intimida- 
tion and  threats  of  violence,  or  from  assembling  for  that  purpose 
in  the  vicinity  of  plaintiff's  factory.  The  defendants  have  ap- 
peared by  their  counsel,  and,  by  their  demurrer  filed,  admit  that 
all  the  statements  of  the  amended  petition  are  true;  but  they 
take  the  position  that,  even  if  they  are  doing  the  unlawful  acts 
that  they  are  charged  wdth  doing,  still  this  court  has  no  right  to 
interfere  with  them,  because  they  say  that  what  they  are  doing 
is  a  crime,  by  the  state  law  of  this  state,  and  that  for  the  commis- 
sion of  a  crime  they  ^^^  can  only  be  tried  by  a  jury  in  a  court 
having  criminal  jurisdiction.  It  will  be  observed  that  the  de- 
fendants do  not  claim  to  have  the  right  to  do  what  the  injunc- 
tion forbids  them  doing.  Their  learned  counsel  even  quotes  the 
statute  to  show  that  it  is  a  crime  to  do  so.  But  he  contends  that 
the  constitution  of  the  United  States  and  the  constitution  of  the 
state  of  Missouri  guarantee  them  the  right  to  commit  crime,  with 
only  this  limitation,  to  wit,  that  they  ehall  answer  for  the  crime, 
when  committed,  in  a  criminal  court,  before  a  jury,  and  that  to 
restrain  them  from  committing  crime  is  to  rob  them  of  their  con- 
stitutional right  of  trial  by  jury.  If  that  position  be  correct, 
then  there  can  be  no  valid  statute  to  prevent  crime.  But  that 
'position  is  contrary  to  all  reason.  The  right  of  trial  by  jury 
does  not  arise  until  the  party  is  accused  of  having  already  com- 
mitted the  crime.  If  you  see  a  man  advancing  upon  another 
■with  murderous  demeanor  and  a  deadly  weapon,  and  you  arrest 
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him — disarm  him — you  have  perhaps  prevented  an  act  which 
would  have  brought  about  a  trial  by  jury,  but  can  you  be  said  to 
have  deprived  him  of  his  constitutional  right  of  trial  by  jury? 
The  train  of  thought  put  in  motion  by  the  argument  of  the 
learned  counsel  for  defendants  on  tliis  point  leads  only  to  this 
end,  to  wit,  that  the  constitution  guarantees  to  every  man  the 
right  to  commit  crime,  so  that  he  may  enjoy  the  inesti-mable 
right  of  trial  by  jury. 

"Passing  now  to  the  question  relating  to  the  particular  juris- 
diction of  a  court  of  equity,  we  are  brought  to  face  the  proposi- 
tion that  a  court  of  equity  has  no  criminal  jurisdiction,  and  will 
not  interfere  by  injunction  to  prevent  the  commission  of  a  crime. 
These  two  propositions  are  finnly  established;  and  as  to  the  first, 
that  a  court  of  equity  has  no  criminal  jurisdiction,  ^***  there  is 
no  exception.  As  to  the  second,  that  a  court  of  equity  will  not 
interfere  by  injunction  to  prevent  the  commission  of  a  crime, 
that,  too,  is  perhaps  without  excq)tion,  when  properly  inter- 
preted, but  it  is  sometimes  misinterpreted.  "When  we  say  that 
a  court  of  equity  will  never  interfere  by  injunction  to  prevent  the 
commission  of  a  crime,  we  mean  that  it  will  not  do  so  simply  for 
the  purpose  of  preventing  a  violation  of  a  criminal  law.  But 
when  the  act  complained  of  threatens  an  irreparable  injury  to  the 
property  of  an  individual,  a  court  of  equity  will  interfere  to  pre- 
vent that  injury,  notwithstanding  the  act  may  also  be  a  violation 
of  a  criminal  law.  In  such  case,  the  court  does  not  interfere  t» 
prevent  the  commission  of  a  crime,  although  that  may  incident- 
ally result,  but  it  exerts  its  force  to  protect  the  individual's  prop- 
erty from  destruction,  and  ignores  entirely  the  criminal  portion 
of  the  act.  There  can  be  no  doubt  of  the  jurisdiction  of  a 
court  of  equity  in  such  a  case.  On  this  question,  counsel  have 
cited  cases  in  which  courts  of  equity  have  been  denied  jurisdic- 
tion to  enjoin  the  publication  of  a  libel,  and  in  those  opinions 
are  to  be  found  the  general  statement  of  the  proposition  above 
mentioned.  But  the  law  of  libel  is  peculiar,  and  those  cases 
turn  upon  that  peculiarity.  The  freedom  of  the  press  has  been 
so  jealously  guarded,  both  in  England  and  in  this  country,  that 
our  law  of  libel  is  like  no  other  law  on  the  books.  Our  consti- 
tution provides  that  a  man  may  say,  write,  and  publish  'what- 
ever he  will,*  being  answerable  only  for  the/aibuse  of  liberty.' 
Libel  ifl  the  only  act  injurious  to  the  rights  of  another  which  a 
man  cannot,  under  proper  conditions,  be  restrained  from  com- 
mitting; and  that  is  so  because  the  constitution  says  he  shall  be 
allowed  to  do  it,  and  answer  for  it  afterward.  ***  Equity  will 
not  interfere  when  there  is  an  adequate  remedy  at  law.    But 
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what  remedy  does  the  law  afford  that  would  be  adequate  to  the 
plaintiff's  injury?  How  would  their  damages  be  estimated?  How 
compensated?  The  defendants'  learned  counsel  cites  us  to  the 
criminal  statute,  but  how  will  that  remedy  the  plaintiff's  injury? 
A  criminal  prosecution  does  not  propose  to  remedy  a  private 
wrong.  And,  even  if  there  was  a  statute  giving  a  legal  remedy 
to  plaintiff,  it  would  not  oust  the  equity  jurisdiction.  The  legal 
remedy  that  closes  the  door  of  a  court  of  equity  is  a  common-law 
remedy.  Where  equity  had  jurisdiction  because  the  common 
law  affords  no  adequate  remedy,  that  jurisdiction  is  not  affected 
by  a  statute  providing  a  legal  remedy.  What  a  humiliating 
thought  it  would  be  if  these  defendants  were  really  attempting 
to  do  what  the  amended  petition  charges,  and  what  their  de- 
murrer confesses — ^that  is,  to  destroy  the  business  of  these  plain- 
tiffs, and  to  force  the  eight  or  nine  hundred  men,  women,  boys 
and  girls  who  are  earning  their  livings  in  the  plaintiff's  employ 
to  quit  their  work  against  their  will — and  yet  there  is  no  law  in 
the  land  to  protect  them.  The  injunction  in  this  case  does  not 
hinder  the  defendants  doing  anything  that  they  claim  they  have 
a  right  to  do.  They  are  free  men,  and  have  a  right  to  quit  the 
employ  of  plaintiffs  whenever  they  see  fit  to  do  so,  and  no  one  can 
prevent  them;  and  whether  their  act  of  quitting  is  wise  or  un- 
'wise,  just  or  unjust,  it  is  nobody's  business  but  their  own.  And 
they  have  a  right  to  use  fair  persuasion  to  induce  others  to  join 
them  in  their  quitting.  But  when  fair  persuasion  is  exhausted, 
they  have  no  right  to  resort  to  force  or  threats  of  violence.  The 
law  will  protect  their  freedom  and  their  rights,  but  it  will  not  per- 
mit them  to  destroy  the  freedom  and  rights  of  others.  The  same 
law  which  ^^^  guarantees  the  defendants  in  their  right  to  quit 
the  employment  of  the  plaintiffs  at  their  own  will  and  pleasure 
also  guarantees  the  other  employes  the  right  to  remain  at  their 
will  and  pleasure.  These  defendants  are  their  own  masters,  but 
they  are  not  the  masters  of  the  other  employes,  and  not  only  are 
they  not  the  masters  of  the  other  employes,  but  they  are  not  even 
their  guardians.  There  is  a  maxim  of  our  law  to  the  effect  that 
one  may  exercise  his  own  right  as  he  pleases,  provided  that  he 
does  not  thereby  prevent  another  exercising  his  right  as  he 
pleases.  This  maxim  or  rule  of  law  comes  nearer  than  any  other 
rule  in  our  law  to  the  Golden  Rule  of  Divine  authority:  'That 
which  you  would  have  another  do  unto  you,  do  you  even  so  unto 
them.'  Whilst  the  strict  enforcement  of  the  Golden  Eule  is  be- 
yond the  mandate  of  a  human  tribunal,  yet  courts  of  equity,  by 
injunction,  do  restrain  men  who  are  so  disposed  from  so  exer- 
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rising  their  own  rights  as  to  destroy  the  rights  of  others.  The 
demurrer  to  the  amended  petition  is  overruled/* 

The  law  applicable  to  the  case  is  so  clearly  stated  in  this  opin- 
ion of  the  learned  judge  that  to  add  anything  to  it  would  be  a 
work  of  supererogation.  We  adopt  it  as  the  opinion  of  this 
court,  and  affirm  the  judgment. 

All  concur. 

INJUNCTIONS  AGAINST  STRIKES.— Discharged  union  work- 
men  will  be  restrained  by  Injunction  from  gathering  about  their  for- 
mer employer's  place  of  business,  and  from  following  to  and  from 
their  work  nonunion  workmen  subsequently  employed  by  him,  and 
from  gathering  about  the  boarding-house  of  such  workmen,  or  In  any 
manner  interfering  w'ith  them  by  means  of  threats,  menaces,  Intimi- 
dation, ridicule,  or  annoyance  on  account  of  their  working  for  such 
employer:  Murdock  v.  Walker,  152  Pa.  St.  595;  34  Am.  St.  Rep.  678; 
An  injunction  will  Issue  to  prevent  the  making  and  carrying  of  ban- 
ners in  front  of  complainant's  place  of  business  for  the  purpose  of 
preventing  workmen  from  entering  Into  or  continuing  In  his  employ: 
Sherry  v.  Perkins,  147  Mass.  212;  9  Am.  SL  Rep.  689.  and  note.  See, 
also,  the  case  of  Longshore  Printing  Co.  v.  Howell,  26  Or.  627;  46 
Am.  St.  Ren.  640. 

INJUNCTIONS  AGAINST  CRIMINAL  ACTS.— The  fact  that  an 
act  complained  of  has  been  made  criminal  by  statute  does  not  deprive 
a  court  of  equity  of  the  power  to  enjoin  Its  commission  or  continu- 
ance: People's  Gas  Co.  v.  Tyner,  131  Ind.  277;  31  Am.  St.  Rep.  433. 
TWs  question  Is  the  subject  of  the  monographic  note  to  Crelghton 
T.  Dahmer,  35  Am.  St  Rep.  670-081. 
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CORPORATIONS-OFFICERS— IX)ANS  BY— RIGHT  TO  SB 
CrURE.— Directors  or  officers  of  a  corporation  may  loan  It  money  or 
Indorse  for  It,  and  have  the  same  right  to  collect  the  debt  or  secure 
themselves  as  Is  accorded  to  other  crexlltors  of  the  corporation. 

CORPORATIONS.  INSOLVENT- PHKFEUENCES  BY.  TO  OF- 
FICERS.—A  corporation,  so  long  as  it  has  control  of  its  property, 
tliongh  Insolvent,  may,  when  acting  honestly,  prefer  one  creditor  to 
annther,  and  may  so  prefer  Its  stockholders  and  officers  who  are 
bona  flde  creditors. 

CORPORATIONS  INSOLVENT— PREFER  WNCRS  TO  OF- 
FICERS--PRESrMPTION— BURDEN  OF  PROOF.— The  net  of  the 
directors  of  an  insolvent  con>oration,  or  of  a  corporation  in  falling 
circumstances,  in  voting  themselves  preferences,  is  prima  fncie  fraud- 
ulent, and  the  burden  of  proof  Is  upon  them  to  show  that  their  debt 
\%  bona  flde. 

Huston  &  Parrish,  S.  S.  Brown,  and  H.  K.  White,  for  the  ap- 
pellants. 

Dowe,  Johnson  A  Rusk,  Stauber  &  Crandall,  W.  P.  Hall,  and 
V.  Pike,  for  the  respondents. 
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*»3  MACFARLANE,  J.  This  suit  is  to  set  aside  a  cextain 
■deed  of  trust,  executed  on  the  eighteenth  day  of  March,  1893,  by 
the  James  Walsh  Mercantile  Company,  a  business  corporation,  to 
defendant  J.  Francis  Smith,  as  trustee,  to  secure  its  creditois  in 
the  order  therein  named.  The  deed  was  executed  in  pursuance 
of  this  resolution  of  the  board  of  directors:  ^^*  "Whereas,  this 
■corporation  is  unable  to  meet  its  obligations  as  they  fall  due, 
though  its  assets  are  much  more  than  its  liabilities,  resolved, 
that,  in  order  to  more  economically  dispose  of  such  portion  of  its 
assets  as  may  be  necessary  to  pay  its  debts  than  could  be  done  if 
legal  proceedings  should  be  instituted,  the  corporation  convey 
all  its  property,  real,  personal,  and  mixed,  to  J.  Francis  Smith, 
4\s  trustee,  with  powers  of  sale  and  collection,  and  that  such  trus- 
tee pay:  1.  Costs  of  the  trust;  2.  Debts  preferred  by  the  state 
laws  of  Missouri;  3.  Obligations  for  borrowed  money  not  se- 
■cured  by  collateral;  4.  Balance  due  on  notes  for  borrowed  money 
•secured  by  collateral  after  application  of  collateral  and  their  pro- 
ceeds, and  notes  of  other  parties  discounted  by  the  company, 
after  due  attempt  to  collect  from  makers;  5.  Other  indebtedness 
•of  the  company  not  disputed."  The  deed  of  trust  was  drawn  in 
accordance  with  the  resolution.  The  creditors  of  the  various 
•classes,  with  the  amounts  due  each,  were  specified,  and  direc- 
tions were  given  the  trustee  to  pay  the  debts  in  the  order  named. 
The  debts  of  the  third  class,  as  specified  in  the  mortgage,  aggre- 
gated about  thirty-five  thousand  dollars,  and  those  of  the  fourth 
class  about  fifty-six  thousand  dollars.  The  fifth  class  of  cred- 
itors secured  were  the  general  mercantile  creditors  of  the  corpora- 
tion. The  debts  of  this  class  aggregated  about  thirty  thousand 
dollars.  Creditors  of  this  class  prosecute  this  suit.  Pending  the 
■suit,  defendant  Smith  was  appointed  receiver.  The  face  value 
of  the  assets  amounted  to  about  three  hundred  thousand  dollars. 
l)ut,  on  account  of  depreciation,  it  was  thought  by  the  receiver 
that  not  more  than  one  hundred  thousand  dollars  could  be  realized 
on  them.  There  would  be,  therefore,  but  little,  if  anything, 
to  apply  on  the  fifth  class  of  debts.  Under  the  deed  of  trust, 
power  of  sale  ^^^  was  given  the  trustee,  as  also  authority  to  col- 
lect the  debts  due  the  company.  It  was  charged  in  the  petition 
"that  certain  of  the  indebtedness  in  preferred  classes  3  and  4  is 
the  individual  indebtedness  of  the  officers  and  directors  of  said 
corporation,  and  was  contracted  for  the  pui-pose  of  protecting  the 
individual  liability  of  said  officers  and  directors."  Defendant 
Smith,  by  answer,  admitted  the  execution  and  delivery  of  the 
deed  of  trust,  and  that,  by  virtue  of  the  powers  thereby  con- 
ferred, he  took  into  his  possession  all  the  property  so  assigned  to 
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him,  with  a  view  of  administering  the  same.  The  other  alle- 
gations of  the  petition  were  in  substance  denied.  The  only  evi- 
dence offered  on  the  trial  was  directed  to  the  question  of  the  sol- 
vency of  the  corporation  at  the  time  the  deed  of  trust  was  made. 
The  records  of  the  corporation  showed  that  James  Walsh  was  its 
president,  Charles  McGinn,  vice-president,  and  John  F.  Byrne, 
secretary.  It  also  appears  that  these  were  the  only  directors  who 
passed  the  resolution.  The  deed  of  trust  was  signed  by  Jamea 
Walsh,  as  president,  and  attested  by  John  F.  Byrne,  as  secre- 
tary. One  note,  placed  in  class  3,  as  described  in  the  deed  of 
trust,  was  dated  January  25,  1883,  and  was  "executed  by  the 
f  onner  firm  of  James  Walsh  &  Co.  in  the  sum  of  twelve  thousand 
dollars,  payable  to  Ferdinand  Lutz,  of  St.  Joseph,  Missouri,  pay- 
ment of  which  has  been  assumed  by  said  party  of  the  first  part.'* 
Another  note  of  the  same  character,  dated  in  1889,  for  two  thou- 
sand dollars,  was  also  described  in  the  deed  of  trust.  In  the  same 
class  were  two  notes  by  the  corporation  to  James  Walsh,  as  admin- 
istrator of  the  Conrad  estate.  It  was  not  shown  by  the  evidence 
that  the  creditor  James  Walsh  was  the  same  person  as  Jamee 
Walsh  '^®*  the  president  and  director  of  the  corporation;  nor 
was  any  evidence  offered  explanatory  of  the  assumption  by  the 
corporation  of  the  note  of  Jamee  Walsh  &  Co.  The  case  was 
argued  by  counsel  on  both  sides,  and  the  identity  of  James  Walsh 
in  each  capacity  has  been  assumed.  No  evidence  was  offered 
tending  to  prove  actual  bad  faith,  either  in  the  execution  of  the 
deed,  or  in  creating  the  debts  secured  by  it.  The  court  found 
that  on  the  eighteenth  day  of  March,  1893  (the  date  of  the  deed 
of  trust),  the  defendant  James  Walsh  Mercantile  Company  waa 
insolvent,  and  from  that  date  "ceased  to  be  a  going  concern.'* 
Upon  this  finding,  a  decree  was  entered  setting  aside  the  deed  of 
tnist,  from  which  defendants  appealed. 

Most  of  the  questions  involved  in  this  record  have  in  some  re- 
cent cases  in  this  court  been  given  careful  and  exhaustive  con- 
sideration. The  investigations  given  the  subject  have  been  more 
labored  and  thorough  on  account  of  apparent  want  of  harmony 
in  some  of  the  previous  decisions  of  this  court,  as  well  as  on  ac- 
count of  the  diversity  of  opinion  in  other  jurisdictions.  The 
conclusions  reached  by  each  of  the  divisions,  which  received  the 
concurrence  of  all  the  members,  may  be  briefly  given  in  the  lan- 
guage of  the  syllabi  prepared  by  the  judge  who  wTote  one  of  the 
opinions,  as  follows:  "A  corporation  in  failing  circumstances 
may  prefer  one  creditor  to  another,  in  discharging  its  obligations, 
if  such  preference  is  made  in  good  faith,  while  the  property  of 
the  company  remains  in  its  possession,  unaffected  by  liens  or  by 
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process  of  law.  Mere  insolvency  of  a  corporation  does  not  of  itself 
transform  its  assets  into  a  trust  fund  for  the  equal  benefit  of  all  its 
creditors":  Alberger  v.  National  Bank,  123  Mo.  313;  Slavens  v. 
Cook  Drug  Co.,  128  Mo.  341;  ^st  Waggoner-Gates  Milling  Co. 
V.  Ziegler-Zaiss  Commission  Co.,  128  Mo.  473.  In  the  case  last 
cited,  which  was  decided  by  Division  Two  of  this  court,  it  was 
also  held  that  preference  in  the  same  circumstances  may  be 
given  to  a  creditor  of  a  corporation  who  is  secured  by  the  indorse- 
ment of  some  of  its  directors.  It  would  seem  to  follow  logically 
from  these  decisions  that  a  preference  may  be  made  to  a  director 
for  a  debt  directly  due  him  from  the  corporation,  unless  it  would 
be  defeated  by  his  own  act  in  voting  himself  the  preference. 

But  it  is  insisted  with  much  earnestness, -and  argued  with  great 
ability,  that  the  directors  had  no  power  to  bind  the  corporation  to 
an  agreement  made  with  themselves,  and  in  which  they  had  a 
personal  interest,  and  that,  therefore,  the  resolution  of  the  board 
of  directors  authorizing  preferences  to  be  given  the  members 
thereof,  over  other  creditors,  and  the  deed  of  trust  executed  in 
pursuance  thereof,  were  absolutely  void.  This  contention  must 
rest  upon  one  of  two  theories — either  that  the  directors  of  a 
corporation  are  trustees  for  its  creditors,  and  its  assets  constitute  • 
a  trust  fund  which  they  must  apply  ratably  toward  the  satisfaction 
of  all  the  debts,  or  that  such  a  transaction  is,  upon  its  face,  con- 
structively fraudulent.  As  has  been  seen,  the  so-called  "trust  fund 
theory,''  as  applied  to  a  corporation,  while  dominion  over  its 
property  is  retained,  is  not  recognized  in  this  state  as  being  sound. 
Nothing  additional  need  be  said  on  that  subject.  The  board  of  di- 
rectors are  undoubtedly  trustees  for  the  corporation  and  stock- 
holders, and  when  acting  for  them,  are  bound  to  exercise  the  ut- 
most good  faith.  Any  attempt  in  dealing  with  its  property  or 
affairs  to  secure  themselves  personal  advantages  over  other  stock- 
holders ^*®  should,  at  least,  be  subject  to  the  most  rigorous 
scrutiny:  Hill  v.  Eich  Hill  etc.  Co.,  119  Mo.  9,  and  cases  cited. 

But  it  cannot  be  said,  as  a  correct  proposition  of  law,  that  offi- 
cers of  a  corporation  cannot  themselves  and  in  their  own  names 
contract  with  it.  To  so  hold  would  virtually  deny  to  corpora- 
tions the  credit  upon  which  so  much  of  the  business  of  the  coun- 
try is  transacted,  and  which  is  so  essential  to  success.  If  the 
stockholders  and  officers  of  corporations  are  not  permitted  to  ad- 
vance money  to  them,  or  to  indorse  for  them,  without  subjecting 
themselves  to  such  disadvantages,  they  would  be  deprived  of  their 
most  valuable  source  of  credit.  A  corporation  naturally  looks  to 
those  interested  in  its  affairs  for  accommodations.  If  directors 
can  lend  the  corporation  money,  or  indorse  for  it,  they  should 
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certainlj  hare  the  same  right  to  collect  the  debts  or  secure  them- 
selves as  is  accorded  to  other  creditors.  The  cases  cited  abun- 
dantly show  that  a  corporation,  so  long  as  it  has  control  of  its 
property,  though  insolvent,  may,  when  acting  honestly,  prefer 
one  creditor  to  another.  A  mortgage,  then,  giving  such  prefer- 
ence, is  not  constructively  fraudulent.  Neither  the  corporation 
nor  the  other  stockholders  are  injured  by  the  preference  given. 
To  defeat  them,  actual  fraud  should  be  shown.  The  honest 
debts  all  stand,  and  should  stand,  on  equal  footing.  All  the 
creditors  should  have  equal  rights  to  enter  in  the  race  of  dili- 
gence. The  fact  that  the  race  may  be  unequal  should  not  de- 
prive the  winner  of  his  reward.  An  individual  debtor  can  pre- 
fer his  family,  his  neighbors,  and  his  friends.  If  the  preferred 
debt  is  honest,  the  preference  cannot  be  impeached,  though  the 
wife  of  the  debtor  secure  the  advantage:  Hart  v.  Leete,  104  Mo. 
338;  Riley  v.  Vaughan,  116  Mo.  176;  38  Am.  St  Rep.  586. 
No  reason  can  be  seen  ***®  why  a  corporation  may  not  also  prefer 
its  friends.  There  is  no  more  equity  in  allowing  an  individual 
debtor  to  prefer  his  creditor,  wife,  or  children  than  in  allowing 
a  corporation  to  prefer  its  stockholders  and  officers.  To  permit 
equities  to  control  would  defeat  all  preferences.  While  the 
owner  of  property  retains  the  power  of  its  disposal,  he  may  ap- 
ply it  to  the  payment  of  any  honest  debt,  is  the  rule  upon  which 
the  right  to  make  preferences  among  creditors  rests.  The  rule 
should  apply  as  well  to  corporations  as  to  individuals,  and  any 
change  should  be  made  by  the  legislature,  and  not  by  the  courts. 
If  the  debt  is  an  honest  one,  and  the  corporation  had  the  power 
to  contract  it,  it  has  the  right  to  pay  or  se^rure  it,  and  no  fraud 
can  be  imputed  to  it  from  the  fact  that  it  is  paid  or  secured  in 
preference  to  another.  "It  may  be  conceded,"  said  Judge  Taft 
in  a  recent  case,  "that  the  trust  relation  justifies  and  requires 
courts  of  equity  to  subject  preferences  by  an  insolvent  corpora- 
tion of  its  own  directors  to  the  closest  scrutiny;  and  places  the 
burden  upon  the  preferred  director  of  showing,  beyond  question, 
that  he  had  a  bona  fide  debt  against  the  corporation;  but  we  do 
not  see  why,  if  a  corporation  may  prefer  one  creditor  over  others, 
it  may  not  prefer  a  director  who  is  a  bona  fide  creditor.  Pref- 
erences are  not  based  on  any  equitable  principle.  They  go  by 
favor.  And,  as  an  individual  may  prefer  among  his  creditors 
his  friends  and  relatives,  so  a  corporation  may  prefer  its  friends": 
Brown  v.  Grand  Rapids  etc.  Furniture  Co.,  58  Fed.  Rep.  292. 
See,  also.  Worthen  v.  Griffith,  59  Ark.  562,  43  Am.  St.  Rep.  50, 
and  cases  cited. 

We  do  not  think,  therefore,  that  the  deed  of  trust  is  construe- 
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tively  fraudulent  for  the  reason  that  it  gives  preferences  to  a  di- 
rector of  the  corporation.  When  the  ^"®  right  of  the  corpora- 
tion to  give  preferences  to  any  of  its  creditors  is  conceded,  the 
logical  conclusion  follows  that  it  can  give  them  to  any  creditor 
who  holds  an  honest  debt  against  it,  though  he  he  an  officer  or 
stockholder.  This  conclusion  is  in  accord  with  the  declaration 
of  Sherwood,  J.,  in  a  recent  case.  He  says:  "A  corporation, 
within  the  scope  of  the  purposes  for  which  it  was  incorporated, 
may  do  any  act  in  furtherance  of  those  purposes  which  an  indi- 
vidual in  similar  circumstances  might  do,  and,  though  insolvent, 
may  prefer  some  creditors  to  others,  even  though  such  creditors 
are  among  the  directors  of  the  corporation":  Foster  v.  Mullanphy 
Planing  Mill  Co.,  92  Mo.  87.  While  the  directors  of  a  corporation 
do  not  sustain  the  strict  relation  of  trustees  for  its  creditors,  yet 
their  duties  to  them  and  their  relation  to  the  corporation  itself  are 
such  as  impose  upon  them  some  of  the  obligations  of  trustees. 
In  dealing  with  the  corporation,  they  deal  with  themselves.  They 
determine  the  liability  of  the  corporation  to  themselves.  They 
chould,  therefore,  be  required,  in  case  they  give  themselves  a 
preference  over  other  creditors,  to  show  that  all  their  secured 
debts  are  fair,  honest,  £ind  justly  due  them.  This  burden  prop- 
erly rests  upon  them.  From  this  record  it  appears  that  the  in- 
validity of  the  deed  of  trust  in  question  was  declared  to  result 
from  the  mere  insolvency  of  the  corporation  at  the  time  it  was 
executed.  The  question  of  the  bona  fides  of  the  debts  of  direct- 
ors, who  were  given  preferences,  was  not  gone  into  on  the  trial. 
The  act  of  the  directors  in  voting  themselves  preferences  would 
make  the  deed  of  trust  prima  facie  fraudulent  in  fact,  but  not 
conclusively  so  as  a  matter  of  law.  The  court  evidently  did  not 
decide  the  case  upon  the  presumption  of  fact  that  the  deed  wns 
fraudulent,  which  it  might  have  indulged.  ^^^  We  therefore 
reverse  the  judgment  and  remand  the  cause  for  a  new  trial. 

Brace,  P.  J.,  and  Barclay  and  Robinson,  JJ.,  concur. 


'CORPORATIONS— INSOLVENT— PREFERENCES  TO  OFFI- 
CEJRS  OR  STOOKHOLDERS.—A  corporation  having  the  right  to 
prefer  its  creditor  by  asslgnmeTit  may  thus  prefer  a  Just  debt  due  one 
of  its  directors:  Worthen  v.  Griffith,  59  Arlr.  5R2;  43  Am.  St.  Rep.  50, 
and  note.  A  member  of  the  governing  l>ody  of  an  Insolvent  corpora- 
tion, of  which  he  is  an  iinsecxiTed  creditor,  cannot  be  made  a  preferred 
creditor  In  the  disposition  of  Its  assets,  but  such  assets  must  be  dis- 
tributed pro  rata  among  all  the  unsecured  creditors,  unless  valid 
liens  have  been  created  in  favor  of  such  member  and  then  superven- 
ing Tnsolvency  cannot  destroy  or  impair  them:  Corey  v.  Wadsworth, 
^  Ala.  68;  42  Am.  St.  Rep.  29,  and  note.  The  assets  of  an  insol- 
vent corporation  are  trust  funds  for  the  benefit  of  all  of  its  creditors 
In  80  far  as  to  prohibit  the  disposition  of  its  assets  toward  the  pay- 
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ment  of  debts  due  Its  oflflcers.  or  by  securing  such  debts  by  creating: 
liens  so  as  to  thereby  give  them  a  preference  over  other  creditors: 
La  Grange  Butter  Tub  Co.  v.  National  Bank,  122  Mo.  154;  43  Am.  St. 
Rep.  558.  This  subject  is  fully  discussed  in  the  extended  notes  to 
Conover  v.  Hull,  45  Am.  St.  Rep.  833-835,  Beach  v.  Miller,  17  Am.  St. 
Rep.  800,  and  Garrett  t.  Burlington  Plow  (>>.,  59  Am.  Rep.  466-471. 


Berberet  v.  Berberet. 

[131  MissouBl,  399.] 

WILLS— WITNESSES— AITESTATION.— Under  a  statute  re- 
quiring a  •will  to  be  attested  by  two  or  more  competent  witnesses, 
•ubscribing  their  names  thereto  In  the  presence  of  the  testator,  the 
sigTiature  of  the  witnesses  in  the  proper  and  usual  place,  but  without 
any  attestation  clause,  is  sufficieut. 

WILLS— EXECUTION.— A  will  dictated  by  a  single  woman  of 
requisite  age  and  sound  mind,  signed  by  her  in  the  presence  of  two 
witnesses  who  subscribe  their  names  In  her  presence,  is  legally  and 
properly  executed. 

W^ILLS— UNDUE  INFLUENCE— BURDEN  OF  PROOF.— The 
presumption  In  favor  of  the  validity  of  a  will  Is  not  overcome  by  the 
fact  of  unjust  discrimination  in  favor  of  a  son  who  is  both  a  devisee 
and  executor  under  the  will  and  is  shown  to  have  had  great  influence 
over  the  testator  in  her  business  affairs,  nor  do  these  facts  cast  the 
tiurden  of  proof  upon  him  to  establish  the  validity  of  the  wllL 

WILLS— UNJUST  DISCRIMINATION.— A  testator,  bavins 
sufficient  mental  capacity,  may  make  an  unreasonable,  unjust,  and 
injudicious  will;  and  a  jury  has  no  right  to  alter  the  disposition  thus 
made  of  his  property  merely  because  justice  Is  not  done  to  hla  fam* 
lly  connections. 

L.  Dawson  and  J.  "W.  Ennis,  for  the  appellants. 

0.  D.  Jones,  for  the  respondent. 

^^  BURGESS,  J.  This  is  a  suit  to  set  aside  the  will  oi  Eva 
Catharine  Berberet,  late  of  Knox  county.  For  grounds  for  set- 
ting aside  the  will  the  petition  alleges:  1.  Tliat  the  instrument  of 
writing  admitted  to  probate  is  not  the  last  will  of  tlie  deceased, 
Eva  Catharine  Berberet,  for  the  reason  that  it  is  not  signed,  pub- 
lished, and  declared  by  two  attesting  witnesses,  upon  its  face  or 
anywhere  upon  it,  in  writing,  to  be  such  will,  and  that  it  is  not 
executed  and  attested  by  at  least  two  witnesses,  according  to  law; 
2.  That  any  or  all  proofs  to  show  that  the  will  was  signed,  at- 
tested, published,  and  declared  in  the  presence  of  at  legist  two 
attesting  witnesses,  and  that  they,  at  her  request  and  in  her  pres- 
ence, subscribed  said  writing  as  such  witnesses,  and  intended  so  to 
do  at  the  time,  and  that  the  snid  deceased  wns  then  of  sound  and 
disposing  mind,  was  and  is  all  within  the  statute  of  frauds  and 
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perjuries,  for  the  reason  that  it  is  not  stated,  in  whole  or  in  part, 
upon  or  in  said  writing;  3.  That  said  writing  was  not  understood 
by  the  deceased,  that  its  provisions  or  terms  were  not  of  her  fram- 
ing or  choosing,  and  that  it  was  never  explained  or  understood 
by  her,  and  that  she  never  so  published  or  declared  it  to  two  or 
more  attesting  witnesses,  etc;  "^^^  4.  That  the  said  instrument 
of  writing,  purporting  to  be  the  will  of  the  deceased,  is  in  the 
handwriting  of  the  executor  therein  appointed,  who  is  alleged 
to  be  the  principal  devisee  under  its  terms;  that  said  writing^ 
was  composed  and  framed  by  him,  and  the  signature  of  said  de- 
ceased procured  thereto  when  she  did  not  understand  it,  by  rea- 
son of  his  undue  influence  over  her.  The  petition  then  con- 
cludes with  the  usual  prayer,  asking  to  have  the  writing  declared 
to  be  not  the  last  will  of  the  deceased,  Eva  Catharine  Berberet. 
The  answer  of  the  defendants,  after  admitting  the  formal  allega- 
tions of  the  petition  as  to  the  relation  of  the  parties  to  the  testa- 
trix, denies  that  the  proof  necessary  to  establish  said  will  is  or  was- 
within  the  statute  of  frauds  and  perjuries,  as  alleged  in  the  peti- 
tion; denies  that  the  instrument  in  question  was  dictated  and 
framed  by  the  executor  therein  named;  denies  that  the  deceased 
did  not  understand  the  provisions  of  said  instrument;  denies  that 
the  said  executor  therein  named  dictated,  advised,  or  counseled 
the  making  of  said  will;  but  avers  that  the  executor  therein  named 
^vTote  said  will  at  the  request  of  the  deceased,  who  dictated  every 
clause  and  provision  thereof;  that  deceased  was  at  the  time  of 
sound  and  disposing  mii]d,  and  that  she  clearly  understood  the 
nature  of  the  business  in  which  she  was  engaged,  and  that  the 
instrument  of  writing  in  question  is  the  last  will  and  testament 
of  Eva  Catharine  Berberet,  deceased,  and  that  she  understood 
the  instrument  in  all  its  parts  and  provisions.  A  trial  was  had 
on  the  issues  thus  joined  at  the  June  term  of  the  circuit  court,, 
which  resulted  in  a  verdict  for  the  contestant.  Defendants  then 
filed  motions  for  new  trial  and  in  arrest,  which  being  overruled,, 
they  appealed. 

403  rpj^g  ^ij  bears  date  January  19,  1893,  and  Mrs.  Berberet 
died  the  eighth  day  of  February,  1894.  She  was  at  the  time  of 
her  decease  about  seventy-two  years  of  age,  and  was  the  mother 
and  grandmother  of  the  defendants,  her  children  and  grand- 
children, eleven  dn  all.  The  property  disposed  of  by  the  will 
was  of  the  value  of  about  seven  thousand  dollars.  Her  husband 
died  January  8,  1877,  leaving  an  estate  worth  twenty  thousand 
dollars,  and  she  and  her  son  Enos  were  executors  of  his  will,  Enos- 
having  the  principal  charge  and  management  of  the  business. 
The  estate  was  still  unsettled  at  the  time  of  her  death.     Enos  and 
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Johanna,  her  daughter,  testified  that  their  mother  requested  him 
to  write  the  will,  and  that  he  came  to  her  house  in  Edina,  where 
«he  had  been  living  and  keeping  house  with  Johanna,  to  write  it. 
Enos  testified  that  it  was  written  five  or  six  weeks  before  it  was 
taken  by  her  to  Joseph  Hirner,  Atlay  J.  Steffen,  and  Thomas 
Burk  to  get  them  to  sign  it  as  witnesses  to  its  execution.  He  and 
Johanna  also  testified  that  the  wiU  was  dictated  by  their  mother, 
and  explained  by  them  to  her.  It  was  also  shown  by  Johanna 
that,  three  weeks  before  the  will  was  written,  her  mother  insisted 
that  she  should  write  her  will,  that  she  declined  to  do  so,  and  that 
ehe  then  asked  Enos  two  or  three  times  to  write  it  before  he  oon- 
eented.  Mrs.  Berberet  could  not  read  written  English,  but  could 
printed.  She  could  read  written  German,  and  spoke  it  fluently. 
The  wiU  was  written  by  Enos,  and  admitted  to  be  in  his  hand- 
writing. It  was  signed  by  Mrs.  Berberet  in  German,  and  Himer 
end  Steffen  signed  it,  in  her  presence  and  at  her  request,  as  wit- 
nesses thereto.  On  behalf  of  contestant,  it  was  shown  that  Mrs. 
Berberet  and  Enos,  as  executors  of  the  estate  of  Enos  Berberet,  de- 
ceased, were  entitled  to  commissions  as  such  executors  amounting 
to  about  sixteen  hundred  dollars,  '***^  which  she  had  given  to  her 
«aid  son  by  her  will.  Evidence  was  also  introduced  tending  to 
show  that  Enos  had  influence  over  his  mother  in  matters  cf  busi- 
ness. 

The  writing  in  contest  is  as  follows: 

*1n  the  name  of  the  Lord  my  God,  Amen.  Know  all  men  by 
these  presents,  that  I,  Eva  Catharine  Berberet,  of  the  city  of 
Edina,  in  the  county  of  Knox,  state  of  Missouri,  being  of  sound 
and  disposing  mind,  do  make  and  publish  this  my  last  will  and 
testament,  hereby  revoking  all  other  wills. 

"First.  I  desire  that  my  funeral  expenses  and  the  services  of  a 
requiem  mass  and  all  debts  that  I  may  be  owing  be  first  paid, 
and  a  neat  tombstone  be  placed  over  my  grave,  of  the  value  of  not 
less  than  seventy-five  dollars  and  not  more  than  one  hundred  and 
twenty-five  dollars.  The  said  one  hundred  and  twenty-five  dol- 
lars for  a  tombstone  shall  include  a  email  tombstone  to  be  erected 
over  my  sister  Susan  Fox's  grave,  now  lying  in  tlie  Catholic  cem- 
etery in  Edina,  Knox  county,  Missouri.  The  cost  of  said  Susan 
Fox's  tombstone  is  not  to  exceed  over  twenty-five  dollars. 

"Second.  I  give  and  bequeath  the  sum  of  fifty  dollars  to  the 
person  officiating  as  pastor  of  the  St.  Joseph  Catholic  Church,  of 
Edina,  Knox  county,  Missouri,  to  be  used  and  applied  to  (he 
benefit  of  said  church — the  money  to  be  paid  to  the  pastor  of  St. 
Joseph  Church  as  soon  as  my  executors  may  conveniently  receive 
the  same. 
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"Tliird.  I  desire  that  my  said  executors  shall  have  masses  read 
for  the  said  Era  Catharine  Berberet  to  the  amount  of  seventy-five 
dollars — ^thirty-five  dollars  for  high  masses  and  forty  dollars  for 
low  masses;  the  high  masses  to  be  said,  one  each  year,  on  the 
day  of  each  years  of  my  death,  and  the  low  masses  to  be  said  one 
at  the  end  of  every  four  months.  ^**^  My  executors  shall  notify 
said  parish  priest  of  St.  Josetph  Church  when  to  be  read,  and  shall 
pay  for  same  when  each  mass  is  read,  in  case  of  my  death.  If 
there  can  be  a  final  settlement  made  before  the  amount  of  masses 
read,  then,  in  the  event,  the  money  for  said  masses  shall  be  paid 
over  to  my  executors,  to  be  used  for  said  above  masses. 

"Fourth.  I  desire  that  my  executors  shall  pay  to  my  daughter 
Johanna  G.  C.  Berberet  the  amount  of  two  dollars  per  week  for 
her  services  and  attention  given  at  my  last  sickness,  to  be  paid  to 
her  as  conveniently  as  my  executor  may  receive  the  same. 

"Fifth.  I  give  and  bequeath  to  each  of  my  fallowing  named 
children  the  sum  of  sixty  dollars  each:  To  Nicholas  J.  Berberet, 
E.  B.  Berberet,  Johanna  G.  Berberet,  Emma  McBride,  wife  of 
John  McBride,  Florence  T.  Miller,  wife  of  John  Miller — said 
amount  to  be  paid  as  soon  after  my  death  as  my  executors  may 
conveniently  receive  the  same,  as  the  above  amounts  has  been 
made  to  me  as  presents  heretofore  from  each. 

"Sixth.  I  give  and  bequeath  to  my  daughter  Johanna  G.  C. 
Berberet  all  my  wearing  apparel,  all  my  household  and  kitchen 
furniture,  beds  and  bedding,  all  provisions  and  wood  that  I  may 
depart  this  life  possessed;  and  it  is  my  desire  that  my  said  daugh- 
ter Johanna  G.  G.  Berberet  shall  take  immediate  possession  of  all 
of  said  property  named  in  this  clause  after  my  death,  and  the 
same  shall  not  be  included  in  the  inventory  of  my  estate. 

"Seventh.  I  give  and  bequeath  to  my  son  John  W.  Berberet 
the  sum  of  fifty  dollars,  to  be  paid  to  him  by  my  executor  when 
a  final  settlement  can  be  made  of  my  estate,  both  real  and  per- 
gonal. If  the  whereabouts  of  my  son  John  W.  Berberet  cannot 
be  found  at  the  time  of  my  final  settlement,  then  the  said  fifty 
dollars  shall  be  paid  equally  to  his  children.  The  said  '*****  sum 
of  fifty  dollars  shall  be  the  full  and  complete  share  of  my  said 
eon,  John  W.  Berberet,  in  and  to  all  my  estate,  both  real  and 
personal. 

"Eighth.  I  give  and  bequeath  to  my  son  Michael  J.  Berberet 
the  sum  of  one  hundred  dollars,  to  be  paid  to  him  by  my  execu- 
tors when  a  final  settlement  can  be  made  of  my  estate.  Said  sum, 
one  hundred  dollars,  shall  be  the  full  and  complete  share  of  my 
said  son,  Michael  J.  Berberet,  in  and  to  all  my  estate,  both  real 
and  personal. 
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''Ninth.  I  give  and  bequeath  to  my  son  George  W.  Berberet 
the  sura  of  one  hundred  dollars,  to  be  paid  to  him  by  my  execu- 
tors when  a  final  settlement  can  be  made  of  my  estate.  Said 
fium,  one  hundred  dollars,  shall  be  the  full  and  complete  share  of 
my  said  son,  George  W.  Berberet,  in  and  to  all  my  estate,  both 
real  and  personal. 

"Tenth.  I  give  and  bequeath  to  the  heirs  of  Elizabeth  J.  Eeis, 
my  daughter,  now  deceased,  the  sum  of  forty  dollars,  to  be  paid 
t)0  them  by  my  executors  when  a  final  settlement  can  be  made  of 
my  estate.  Said  sum  of  forty  dollars  shall  be  the  full  and  com- 
plete share  of  my  said  daughter,  Elizabeth  Keis,  now  deceased,  in 
and  to  all  my  estate,  both  real  and  personal. 

'^Eleventh.  I  give  and  bequeath  to  the  heirs  of  !Mary  C.  Reis, 
my  daughter,  now  deceased,  the  sum  of  forty  dollars,  to  be  paid 
to  them  by  my  executor  when  a  final  settlement  can  be  made  of 
my  estate.  Said  sum  of  forty  doUaxs  shall  be  the  full  and  com- 
plete share  of  my  said  daughter,  Mary  C.  Eeis,  now  deceased,  in 
and  to  all  my  estate,  both  real  and  personal. 

"Twelfth.  I  give  and  bequeath  to  my  son  E.  B.  Berberet  all 
fees  and  commissions  arising  out  of  and  due  me,  at  present  and 
future,  by  reason  of  my  being  coexecutor,  with  my  eon  E.  B. 
Berberet,  of  my  late  husband,  Enos  Berberet,  deceased,  estate; 
and  I  ***''  further  agree  that,  in  case  there  has  been,  or  may 
hereafter  be,  any  losses  of  money  or  property  in  the  administra- 
tion of  the  estate  of  Enos  Berberet,  deceased,  by  myself  and  my 
eaid  son,  E.  B.  Berberet,  the  whole  of  the  same  shall  be  paid  out 
of  my  money  or  property  belonging  to  my  estate,  so  that  my  said 
eon,  E.  B.  Berberet,  shall  not  lose  or  be  compelled  to  pay  any 
part  of  the  same,  and  the  remainder  of  my  said  estate,  not  herein 
and  before  distributed,  shall  all  be  held  subject  to  the  payment 
of  any  such  deficiency. 

"Thirteenth.  I  give  and  bequeath  to  my  children.  Nicholas  J, 
Berberet,  E.  B.  Berberet,  Franklin  J,  Berberet,  Johanna  G.  C. 
Berberet,  and  Emma  A.  McBride,  wife  of  John  ^IcBride,  and 
Horence  T.  Miller,  wife  of  John  Miller,  in  equal  parts,  share 
and  share  alike,  all  the  balance  of  my  real  and  personal  property, 
of  my  estate,  of  which  I  may  depart  my  life  possessed  of;  sub- 
ject, however,  as  to  the  several  legacies  and  sums  and  conditions 
herein  and  before  mentioned  and  described  in  the  above  will. 

"Fourteenth.  This  includes  all  clauses  in  said  will.  It  is  ray 
strict  request,  if  any  of  my  said  children  or  heirs  shall  decline 
or  refuse  to  abide  under  my  said  will  and  tostamcnt,  then,  in  that 
event,  they  shall  receive  only  the  sum  of  five  dollars,  and  shall 
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thereafter  be  excluded  from  my  said  will  and  my  real  and  per- 
eoual  property. 

"I  hereby  appoint  my  son  E.  B.  Berberet  my  executor  to  exe- 
cute and  carry  out  the  intention  of  this  my  last  will  and  testa- 
ment. 

"In  witness  whereof,  I  hereby  set  my  hand  and  affix  my  seal, 
this  19th  day  of  January,  1893. 

«[In  German.]     EVA  CATHAEINE  BERBERET.  [Seal] 

"Jos'ep'h  Himer.         [Seal] 

"Atlay  J.  Steffen.       [Seal] 

"Thomas  Burk.  [Seal]" 

408  Plaintiff's  insistence  is,  that  the  writing  in  contest  is  not 
the  will  of  Eva  Catharine  Berberet,  and  was  improperly  admitted 
to  probate  as  such,  because  not  execut'Cd  according  to  law,  in  that 
it  has  no  attesting  clause,  and  does  not  show  on  its  face  the  char- 
acter in  which  Steffen  and  Himer  signed  it,  whether  or  not  as 
attesting  witnesses,  within  the  meaning  of  section  8870  of  the 
Revised  Statutes  of  1889,  in  regard  to  the  manner  in  which  such 
instruments  are  required  to  be  executed.  That  section  reads  as 
follows:  "Every  will  shall  be  in  writing,  signed  by  the  testator,  or 
by  some  person,  by  his  direction,  in  his  presence;  and  shall  be  at- 
tested by  two  or  more  competent  witnesses  subscribing  their 
names  to  the  will  in  the  presence  of  the  testator."  The  statute 
eays  the  will  shall  be  "attested  by  two  or  more  competent  wit- 
nesses subscribing  their  names  thereto."  It  do^  not  say  that  the 
word  "Attest"  shall  be  written  on,  or  at  the  conclusion  of,  tbe 
■will,  or  that  there  shall  be  written  thereon  anything  whatever 
other  than  the  names  of  the  att-esting  witnesses.  At  common 
law,  attestation  of  a  will  was  not  necessary.  That  requirement 
in  order  to  its  execution  is  purely  statutory.  Under  a  statute  of 
Massachusetts,  which  requires  a  will  to  "be  attested  and  sub- 
ecribed  in  the  presence  of  the  testator  by  three  or  more  compe- 
tent witnesses"  it  was  held,  by  the  supreme  court  of  that  state, 
in  a  case  where  the  subscribing  witnesses  had  signed  their  names 
in  the  usual  place  for  the  signatures  of  witnesses,  but  without 
any  attestation  clause,  to  be  a  compliance  with  the  statute:  Ela 
V.  Edwards,  16  Gray,  91.  The  court  says:  "The  single  require- 
ment of  the  statute  is,  that  the  instrument  Tae  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  three  or  more  wit- 
nesses.' Even  as  to  this,  though  it  be  essential  that  the  facta 
be  so  established  by  the  ^^^  evidence,  yet  neither  the  statute  nor 
the  decisions  of  the  courts  require  that  it  be  recited  in  the  form 
of  an  attestation  clause."    In  Roberts  v.  Phillips,  4  El.  &  B.  450, 
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it  is  said:  *1t  never  has  been  held  that  a  testimonium  clause  ia 
necessary  under  this  statute,  or  that  the  witnesses  should  he  de- 
scribed as  Ti-itnesses  on  the  face  of  the  will.  Nothing  more  is  re- 
quired than  that  the  will  should  be  attested  by  the  witnesses,  i. 
e.,  that  they  should  be  present  as  witnesses,  and  see  it  signed  by 
the  testator,  and  that  it  should  be  subscribed  by  the  witnesses  in 
the  presence  of  the  testator,  i.  e.,  that  they  should  subscribe  their 
names  upon  the  will  in  his  presence."  In  the  case  of  Fr}''8  Will, 
2  K.  I.  88,  there  ^vas  no  attestation  clause  other  than  the  word, 
"Witness."  One  of  the  subscribing  witnesses  having  died,  upon 
proof  being  made  of  the  handwriting  of  the  subscribing  witness 
and  of  the  testator,  it  was  held  to  be  prima  facie  evidence  that 
all  the  requirements  of  the  statute  had  been  complied  with.  To 
the  same  effect  is  Jackson  v.  Christman,  4  Wend.  277.  The  evi- 
dence conclusively  showed  that  the  paper  was  drawn  up  by  Enos 
Berberet,  one  of  the  sons  of  the  testatrix,  at  her  request;  that 
she  dictated  it;  that  it  was  then  explained  to  her  by  him;  that 
she  went  to  A.  J.  Steffen  and  asked  him  if  he  should  sign  her 
will  and  testament,  and  he  told  her  that  he  would;  that  she  then 
went  off,  and  in  about  three  weeks  came  again  into  his  store  and 
asked  him  to  sign  it;  that  she  then  went  out  and  came  back  with 
Mr.  Himer,  and  signed  the  will  in  their  presence — she  signing 
it  first,  Hirner  next,  and  the  witness  last,  all  in  the  presence  of 
each  other.  Joseph  Himer  testified  that  she  called  on  him,  in 
his  store,  in  the  winter,  and  asked  him  if  he  would  come  up  to 
Mr.  Steffen's  and  witness  her  will;  that  he  told  her,  "All  right," 
and  went  along  with  her;  that,  when  ****  they  got  there,  slie 
signed  the  will  before  witness  and  Mr.  Steffen,  and  in  their  pres- 
ence; and  that  they  signed  it  in  her  presence  and  in  the  pres- 
ence of  each  other.  After  the  will  was  signed,  she  again  took 
charge  of  it.  All  that  was  done  in  respect  to  pnxjuring  the  sig- 
natures of  the  witnesses  was  done  by  the  testatrix  herself.  She 
knew  the  character  of  the  instrument,  because  she  dictated  it 
and  requested  the  witnesses  to  witness  it  as  her  will.  In  addi- 
tion to  all  this,  sho  was  single  at  the  time  of  the  execution  of 
the  instrument,  over  the  requisite  age,  and  of  sound  mind.  We 
must,  therefore,  hold  that  the  will  was  properly  executed. 

Now,  ai  to  the  instructions  given  by  the  court  on  behalf  of  the 
plaintiff.  The  first  and  second  hare,  in  effect,  already  been  dis- 
poned of  by  what  was  said  in  the  preceding  paragraph  of  tliis 
opinion.  As  to  the  third,  there  was  no  evidence  to  justify  it, 
and,  even  if  there  had  been,  it  is  vicious,  in  that  it  tells  the  jury 
that,  if  they  believe,  from  the  facts  admitted  (to  wit,  that  the 
writing  in  contest  was  written  by  Enos  B.  Berberet,  one  of  the 
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devisees,  and  he  is  &ho  appointed  executor  in  the  will,  that  he 
is  the  son  of  the  testatrix,  and  that  she  could  not  read  English), 
and  the  other  evidence  in  the  cause,  that  he  had  great  iniluence 
over  the  mind  of  his  mother,  and  that  advantage  is  given  him  hy 
the  terms  of  the  will,  then  the  burden  was  cast  upon  him  to 
show  that  the  will  was  fairly  obtained,  etc.  The  presumption  is 
in  favor  of  the  validity  of  the  will,  and  the  fact  of  unjust  dis- 
crimination in  its  provisions,  if  such  he  the  case,  and  the  other 
facts  before  stated,  did  not  shift  the  burden  of  establishing  its 
validity  on  the  defendant.  There  must  have  been  undue  influ- 
ence exercised  in  the  procurement  of  the  will:  McFadin  v.  Ca- 
tron, 120  Mo.  252;  Maddox  v.  Maddox,  114  Mo.  35;  35  Am.  St. 
Eep.  734.  It  is  not  enough  that  Enos  B.  Berberet  had  great  in- 
fluence over  his  mother,  in  respect  of  her  business  '**^  affairs 
alone,  in  order  to  shift  the  burden  to  him  in  explanation  of  such 
discrimination;  but  it  must  be  shown  that  he  procured  the  exe- 
cutioii  of  the  will  by  the  exercise  of  such  influence,  and  thereby 
gained  an  unfair  advantage.  A  testator  having  sufficient  mental 
capacity  has  the  right  "to  make  an  unreasonable,  unjust,  inju- 
dicious will;  and  his  neighbors  have  no  right,  sitting  on  a  jury,  to 
alter  the  disposition  of  his  property  simply  because  they  may 
think  the  testator  did  not  do  justice  to  his  family  connection": 
Boylan  v.  Meeker,  15  N.  J.  Eq.  310,  quoted  with  approval  in 
Maddox  v.  Maddox,  114  Mo.  35;  35  Am.  St.  Rep.  734.  See,  also, 
Mackall  v.  Mackall,  135  U.  S.  171,  and  cases  cited;  Smith  v. 
Smith,  48  N.  J.  Eq.  591;  Jackson  v.  Hardin,  83  Mo.  185;  Far- 
mer V.  Farmer,  129  Mo.  530.  Mrs.  Berberet  was  shown  by  the 
evidence  to  be  a  woman  of  more  than  ordinary  intelligence  and 
business  capacity,  and  the  execution  of  her  will  entirely  free 
from  fraud  or  imdiie  influence.  Not  even  a  suspicion  of  fraud 
attended  its  procurement  or  execution;  and  to  sustain  the  verdict 
of  the  jury,  under  the  facts  in  proof  as  disclosed  by  the  record, 
would  be  to,  in  effect,  say  that  no  person,  however  intelligent, 
however  free  from  fraud  or  undue  influence,  could  dispose  of  his 
property  by  will  unless  he  do  so  according  to  the  ideas  of  faimesa 
and  justice  of  some  jury  wto  may  possibly  have  to  pass  on  it 
after  his  death. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  enter  up  judgment  for  the  proponenta 
of  the  will,  defendants  herein. 

Gantt,  P.  J.,  and  Sherwood,  J.,  concur. 


WILLS— ATTESTATION.— Witnesses  need  not  9nb.<!pr1be  any  for- 
mal clause  of  attestation:  Robinson  y.  Brewster,  140  111.  649;  33  Am. 
AH.  St.  Rbp.,  Vol.  Lll.— 41 
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St  Rep.  205.    See.  also,  the  extended  note  to  Chafee  y.  Baptist  Mis- 
sionary OonvenKon,  40  Am.  Dec.  231. 

WILLS— UNDUE  INFLUEXCK.— An  unequal  distribution  of  his 
property  by  a  testator,  or  his  omission  entirely  from  his  bequests  of 
some  of  hie  next  of  kin,  le  not.  In  the  absence  of  mental  Incapacity 
or  undue  Influence,  evidence  to  show  either  testamentary  Incapacity 
or  undue  Influence:  Burney  v.  TOrrey,  100  Ala.  157;  46  Am.  St.  Rep. 
S3,  and  note.  A  testator  may  make  an  unreasonable,  unjust,  and  In- 
judicious will,  .and  it  vriW  still  be  valid  If  he  Is  possessed  of  mental 
capacity  and  acts  as  a  free  apent  at  the  time  of  its  exocutdou:  Mad- 
doz  V.  Maddoz.  114  Mo.  35;  35  Am.  St.  Rep.  734.  See  the  extenaed 
note  to  In  re  Hess'  Will,  31  Am.  St.  Rep.  670-<i91. 


Snell  V.  Harrison. 

(131  M»OURI,  495.] 

JUDGMENTS-SUSPENSION  OF  STATUTE  OF  LIMITA- 
TIONS.—A  Judgment  In  ejectment  In  favor  of  one  cotenant  against 
Another  claiming  by  adverse  possession,  suspends  the  statute  of  limi- 
tation from  the  time  of  commencem>eiit  of  the  action;  and  sucii  sus- 
pension continues  during  the  life  of  the  judgment,  aJtiiough  no  writ 
of  reetltutlon  la  Issued,  nor  Is  possession  taken  under  the  judgment. 

PARTITION— PARTIES.— A  trustee  of  an  express  tru«t  holding 
the  legal  title  to  land  may  maintain  a  partition  suit  In  his  own  name; 
and  the  fact  that  he  joins  minor  cestuis  que  trust  aa  ooplaintilffs  does 
uot  militate  against  his  right  to  maintain  the  action. 

PARTITION  — EJECTMENT- RENTS  AND  PROFITS.- A 
judgment  for  rents  and  profits  in  ejectment  by  one  cotenant  against 
another  may  be  charged  against  the  share  of  the  latter  in  a  subse- 
quent proceeding  between  them  for  partition. 

C.  E.  Morrow  and  A.  B.  Logan,  for  the  appellants. 

J.  W.  Sudduth  and  Fyke,  Yates  &  Fyke,  for  the  respondents. 

*^  BRA.CE,  C.  J.  This  is  an  action  in  partition  by  the  dev- 
isees and  heirs  at  law  of  John  Snell,  deceased,  against  Brunetta 
Harrison  and  George  W.  Harrison,  her  husband,  and  the  ad- 
ministrator of  Harvey  Harrison,  deceased,  in  which  the  plaintiffs 
obtained  judgment  and  order  of  sale,  and  the  defendants  appeal. 
*•*  The  land  sought  to  be  divided  is  one  hundred  and  sixty  acres 
situate  in  section  13,  township  45,  range  24,  in  said  county,  par- 
ticularly described  in  the  petition,  in  which  it  is  alleged  that  the 
plaintiff  John  R.  Snell  acquired  the  legal  title  to  the  shares  there- 
in d&imed  by  him  and  his  coplain tiffs  as  e.Tceutors  of  the  es- 
tate of  the  said  John  Snell,  deceased,  and  that  he  holds  the  same 
as  tenant  in  common  with  the  said  Bninetta,  in  trust  for  the 
benefit  of  said  estate  and  of  the  devisees  of  said  testator. 

1.  This  land  has  been  in  litigation  for  nearly  twenty  years,  in 
the  course  of  which  time  two  of  the  suits  have  reached  this  oourt. 
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«iid  are  reported,  the  first  in  83  Mo.  651,  and  the  other  in  104 
Mo.  158,  where  a  full  statement  and  history  of  the  transactiona 
■of  the  parties  may  be  found.  This  last  suit  was  ejectment  by 
-John  E.  Snell  against  the  Harrisons,  in  which  the  defendants 
set  up  their  title,  and  asked  for  equitable  relief,  and  in  which  the 
respectiye  rights  and  interests  of  the  pari;ies  were  finally  adjudi- 
cated and  settled;  this  couri;  holding  that  the  plaintiff,  Snell, 
•  was  entitled  to  recover  the  undivided  seven-tenths  of  the  south 
eighty  acres  of  said  tract,  and  that  Brunetta  Harrison  was  en- 
titled to  the  other  undivided  three-tenths  of  said  south  eighty, 
and  that  said  plaintiff  Snell  was  entitled  to  the  undivided  seven- 
thirtieths  and  the  said  Brunetta  Harrison  to  the  undivided  twen- 
ty-three thirtieths  of  the  north  eighty  of  said  tra-ct;  and  remand- 
ing the  canse  to  the  circuit  court,  with  directions  to  enter  judg- 
ment accordingly,  after  taking  an  account  of  the  rents  and  prof- 
its. "Under  this  mandate,  on  the  18th  of  September,  1891,  final 
judgment  was  rendered  in  the  circnit  court  in  favor  of  the  said 
plaintiff,  John  E.  Snell,  for  the  recovery  of  his  said  interest  in 
said  real  estate,  and  for  sixteen  hundred  and  fifty  dollars,  the 
rents  and  profits  thereof  from  June  1,  '**®  1880,  "and  that  he 
have  a  writ  of  restitution  for  said  real  estate,  and  execution  for 
said  sums  of  money  found  as  rents  and  profits,  and  for  costs." 
Afterward,  to  wit,  on  the  sixth  day  of  August,  1892,  this  suit  was  in- 
stituted in  the  circuit  court  of  Johnson  county,  in  which  the  court 
found  the  respective  rights  and  interests  of  the  parties  to  be  as  de- 
clared bythiscourt  in  its  decisionaforesaid,and  further  found  that 
the  said  undivided  three-tentbs  of  the  said  Brunetta  Harrison  in 
the  south  eighty  was  subject  to  a  mortgage  in  favor  of  tbe  es- 
tate of  Harvey  Harrison,  amounting  to  the  sum  of  six  hundred 
and  seven  dollars  and  twenty-eight  cents  and  interest;  that  the 
said  Brunetta  has,  to  the  exclusion  of  the  plaintiffs,  received  all 
rents  and  profits  from  all  of  said  real  estate,  amounting  to  the 
sum  of  one  thousand  three  hundred  and  sixty-four  dollars;  that 
plaintiffs  are  entitled  to  partition  of  the  premises,  and  that  the 
same  is  not  susceptible  of  division  in  kind  without  great  prejudice 
to  the  interests  of  the  parties,  and  decreed  that  the  said  real  es- 
tate be  sold,  and  the  proeeeds  be  distributed  as  follows:  "1.  To 
the  payment  of  costs  and  expenses  of  this  proceeding;  2.  That 
seven-tenths  (7-10)  of  the  proceeds  arising  from  the  sale  of  the 
sontheast  quarter  of  the  southwest  quarter  and  the  southwest 
quarter  of  the  southeast  quarter, and  seven-thirtieths (7-30) of  the 
proceeds  arising  from  the  sale  of  the  northwest  quarter  of  the 
southwest  quarter  and  the  northwest  quarter  of  the  southeast 
quarter,  aU  in  said  section  13,  aforesaid,  be  paid  to  plaintiffs,  to 
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be  divided  among  them  according  to  their  interests  as  set  forth  in 
the  petition;  3.  That  out  of  three-tenths  of  the  proceeds  arising 
from  the  sale  of  the  said  southeast  quarter  of  the  south-west  quar- 
ter of  the  southeast  quarter  of  said  section  13  there  to  be  paid  to 
J.  \V.  Harrison,  administrator  of  the  estate  of  Harvey  Harrison, 
said  mortgage  debt,  to  wit,  the  sum  of  six  hundred  and  seven  dol- 
lars and  twenty-eight  cents,  -with  interest  thereon  at  ten  per  cent 
from  the  fifth  day  of  April,  1893,  '^  if  three-tenths  (3-10)  of  the* 
proceeds  arising  from  the  sale  of  the  two  last-described  forties  be 
sufficient  to  pay  the  same;  4.  That  out  of  the  remaining  proceeds 
of  the  sale  of  Brunetta  Harrison's  interest  in  all  said  lands  be 
paid  the  plaintiffs  the  sum  of  thirteen  hundred  and  sixty-four 
dollars,  the  rents  aforesaid,  which  is  hereby  declared  to  be  a  lien 
and  charge  upon  the  interest  of  said  Brunetta  Harrison.  That 
the  balance  of  the  proceeds  of  such  sale,  after  paying  and  satis- 
fying the  disbursements  and  distributive  shares  of  plaintiffs,  here- 
inbefore set  out  be  paid  to  Brunetta  Harrison." 

The  defendant  Brunetta  Harrison,  in  her  answer,  denied  plain- 
tiff's ownership  and  tenancy  in  common  with  her  of  the  premises 
sought  to  be  divided,  and  pleaded  adverse  possession  for  more 
than  ten  years,  and  now  insists  that  her  plea  ought  to  have  been 
sustained,  and  the  refusal  of  the  circuit  court  to  do  so  presents 
the  controlling  question  in  the  case.  The  undisputed  facts  are, 
that  the  said  Brunetta  Harrison  and  her  husband  have  been  in 
the  actual  and  exclusive  possession  of  the  premises  ever  since  the 
plaintiff  trustee  acquired  title  in  1878,  claiming  title  thereto  un- 
der the  several  fraudulent  conveyances  described  in,  and  set  aside 
and  annulled  in,  the  foregoing  suits  in  pursuance  of  the  judg- 
ment of  this  court,  and  the  plaintiff  John  R.  Snell  has  been  con- 
tinually striving  through  the  courts  to  have  these  conveyances 
set  aside,  and  the  true  state  of  the  title  disclosed,  and  to  obtain 
for  the  estate  of  his  father  whatever  interest  therein  he  might  be 
entitled  to.  These  efforts  culminated  in  the  final  judgment  of 
September  18,  1891,  rendered  in  pursuance  of  the  mandate  of 
this  court,  by  which,  for  the  first  time,  the  respective  rights  and 
interests  of  the  parties  were  finally  and  definitely  ascertained  and 
settled,  and  the  right  of  the  said  plaintiff  "***  to  be  put  in  pos- 
session of  his  undivided  share  in  the  premises  established.  It 
seems  that  the  writ  of  restitution  awarded  in  that  judgment  wa» 
not  in  fact  issued  or  executed,  but,  instead,  this  proceeding  in 
partition  was  instituted,  as  hereinbefore  stated,  within  less  than  a 
year  from  the  date  of  that  judgment,  to  have  said  plaintiffs' 
share,  thus  ascertained,  set  off  to  them.  The  suit  in  which  the 
judgment  in  ejectment  waa  rendered  was  commenced  on  the 
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twenty-second  day  of  May,  1885,  and  prosecuted  unmterrupt- 
•edly  to  judgment,  and  the  only  ground  upon  which  it  can  be  held 
that  the  defendants'  possession  was  not  interrupted  thereby,  so  as 
to  prevent  the  running  of  the  statute  of  limitations  in  their  fa- 
vor, is  the  technical  one  that,  under  and  by  virtue  of  that  judg- 
ment, the  plaintiff  was  not  put  in  actual  possession  of  the  prem- 
ises before  beginning  the  present  action  in  partition;  and  coun- 
fiel  insist  that  we  must  so  hold,  on  the  authority  of  Mabary  v.  Dol- 
larhide,  98  Mo.  198;  14  Am.  St.  Eep.  639.  The  point  ruled  in 
that  case  was,  "that  the  mere  fact  that  the  defendants  in  an  eject- 
ment suit  dismissed  their  appeal  after  judgment  against  them 
does  not  amount  to  an  abandonment  of  all  adverse  claims  to  the 
land,"  in  reaching  which  conclusion  the  learned  judge  who  wrote 
the  opinion  deemed  it  necessary  to  inquire  "whether  a  judgment 
in  ejectment,  not  followed  up  by  a  writ,  or  by  taking  possession 
■under  it,  will  break  the  adverse  possession  of  those  against  w'hom 
it  is  rendered,"  cited  two  cases  from  which  an  affirmative  answer 
might  be  drawn,  viz.,  Brolaskey  v.  McClain,  61  Pa.  St.  146,  and 
Oower  V.  Quinlan,  40  Mich.  572,  and  three  for  a  negative  an- 
swer to  the  question,  viz.,  Smith  v.  Trabue,  1  McLean,  87;  Doe  v. 
Eeynolds,  27  Ala.  3G4;  and  Jackson  v.  Haviland,  13  Johns.  (IST. 
Y.)  229,  and  said:  "We  are  not  aware  of  any  decision  of  this  ^^^ 
-court  having  any  direct  bearing  upon  the  question.  We  cannot  see 
how  the  imere  recovery  of  a  judgment  in  an  action  of  ejectment 
can  suspend  the  running  of  the  statute  of  limitations.  To  have 
that  effeot,  there  must  be  possession  under  it,  or  something  done 
to  make  the  defendant's  possession  subordinate  to  the  plaintiff's 
title."  This  language  must,  of  course,  be  read  in  connection  with 
the  point  ruled,  and  with  reference  to  the  facts  of  that  particu- 
lar case,  in  respect  of  which  the  learned  judge  further  said:  "We 
do  not  say  that  it  was  necessary  to  sue  out  a  writ,  and  turn  the 
•defendants  in  the  ejectment  suit  out  of  possession."  As  to  the 
cases  cited  in  that  opinion  in  support  of  the  proposition  that  a 
mere  recovery  of  a  judgment  in  an  action  of  ejectment  cannot 
-snspend  the  running  of  the  statute  of  limitations,  it  is  only  neces- 
sary to  say  that  in  Smith  v.  Trabue,  1  McLean,  87,  the  court  says: 
""Judgment  was  obtained  in  the  ejectment  at  November  term, 
1818,  and  the  writ  of  possession  under  which  Evans  was  turned 
out  of  possession  did  not  issue  until  the  17th  of  November,  1829. 
Here  was  a  lapse  of  eleven  years,  being  four  years  more  than  the 
limitation  fixed  by  the  statute."  And  in  the  other  two  cases  (Doe 
V.  Eeynolds,  27  Ala.  364,  and  Jackson  v.  Haviland,  13  Johns. 
229),  which  were  judgments  on  declarations  in  ejectment  as  at 


646  Snell  v.  Harrison.  [Missouri, 

common  law,  the  term  of  tbe  demise  had  expired,  and  it  was  upon 
that  fact  the  rulings  were  predicated;  in  each  case  the  court  citing 
as  authority  the  dicta  of  Lord  Mansfield  in  Aslin  v.  Parkin,  2 
Burr.  667,  that  "a  judgment  in  ejectment,  like  all  others,  only 
concludes  the  parties  as  to  the  subject  matter  of  it,  therefore,  be- 
yond the  time  laid  in  the  demise,  it  proves  nothing  at  all,"  In 
these  cases,  the  judgments  had,  by  the  lapse  of  time  after  their 
rendition,  lost  their  force  and  effect,  and  the  defendant's  pos- 
session was  not  subordinate  to  them.  '^^  But  such  is  not  the 
case  in  hand. 

"We  have  here  a  valid,  subsisting  judgment  in  ejectment,  oper- 
ating directly  upon  the  right  of  defendant's  possession,  and  ca- 
pable of  being  enforced  at  the  time  this  suit  in  partition  was  be- 
gun. The  defendants'  peaceable  possession  of  the  premises  was 
interrupted,  and  the  running  of  the  statute  of  limitations  in  their 
favor  suspended,  when  the  action  of  ejectment  was  commenced, 
in  1885,  continued  to  be  suspended  up  to  the  date  of  judgment, 
in  1891,  and  must  continue  so  to  be  suspended  during  the  life 
of  that  judgment.  Of  course,  if  the  plaintiff  had  failed  in  his  ac- 
tion of  ejectment,  or  having  succeeded,  the  judgment  had  ex- 
pired, or  ceased  for  any  reason  to  have  operative  force,  the  pos- 
session would  remain  the  same  as  if  the  suit  had  never  been  com- 
menced. But  it  cannot  cease  to  be  operative  upon  the  possession 
60  long  as  it  lives,  simply  because  it  has  not  yet  been  executed. 
In  fact,  in  cases  like  the  one  in  hand,  in  which  a  tenant  in  com- 
mon recovers  an  undivided  share  from  his  cotenant  in  possession, 
the  only  practical  way  of  executing  the  judgment  is  by  proceed- 
ing in  partition,  as  was  done  in  this  case,  and,  in  order  to  com- 
mence such  action,  it  was  not  necessary  to  go  through  the  empty 
form  of  issuing  a  writ  and  putting  the  plaintiff  in  possession  of 
the  premises,  which  he  could  only  hold  in  common  with  his  an- 
tagonist, either  to  save  his  rights  as  against  the  defendants'  pos- 
session or  to  authorize  him  to  sue  as  a  tenant  in  common.  The 
plaintiff  trustee  in  this  litigation  has  pursued  the  course  marked 
out  for  one  in  his  situation  by  this  court  in  Laml>ert  v.  Blumen- 
thal,  20  Mo.  471,  in  which  it  was  said:  "Where  one  is  in  the 
adverse  possession  of  land,  claiming  it  exclusively  against  all  oth- 
ers, one  claiming  title  and  out  of  possession  cannot  maintain  a 
suit  for  partition.  He  must  first  try  his  right  in  an  ^**^  action 
of  ejectment,  and,  after  that  is  established,  he  may  institute  his 
proceedings  for  partition" — and  cannot  now  be  deprived  of  the 
fruits  of  his  labor  for  so  many  years,  in  pursuit  of  the  just  rights 
of  his  estate,  by  such  barren  technicalities  as  are  invoked  in  thi» 
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case  to  defeat  his  actdon.  The  court  committed  no  error  in  refus- 
ing to  sustain  the  demnrrex  to  the  evidence  and  defendants'  plea 
of  the  statute  of  limitations. 

So  far  as  the  case  of  Mabary  v.  Dollarhide,  98  Mo.  198,  44  Am. 
St.  Eep.  639,  may  be  in  conflict  with  this  ruling,  the  same  ought 
to  be,  and  is,  overruled. 

2.  The  legal  title  to  the  premises  was  in  John  R.  Snell,  and 
the  fact  that  one  or  more  of  hiscestuisqne  trust,  who  were  made 
coplain tiffs  with  him  in  the  proceeding  may  not  have  attained 
the  age  of  twenty-one  years  at  the  time  the  suit  was  instituted, 
militates  nothing  against  his  right  to  maintain  the  action.  He 
was  the  trustee  of  an  express  trust,  and,  so  far  as  defendants  are 
concerned,  could  have  maintained  the  action  in  his  own  name, 
representing,  as  he  did,  all  his  cestuis  que  trust. 

3.  The  rents  and  profits  were  a  proper  charge  against  the 
share  of  Brunetta  Harrison.  The  amount  thereof  was  adjudi- 
cated in  the  ejectment  suit,  the  judgment  in  which  was  given  in 
evidence  by  the  plaintiffs,  and  they  might  well  have  insisted  that 
Mrs.  Harrison's  share  should  be  charged  with  the  amount  ascer- 
tained by  that  judgment,  plus  the  value  of  subsequent  rents  and 
profits.  This,  however,  they  did  not  insist  upon,  and  the  court 
took  a  new  account  and  found  several  hundred  dollars  less  than 
was  awarded  the  plaintiff  in  the  ejectment  judgment.  If  this 
was  error,  it  was  error  in  favor  of  the  defendants,  of  which  they 
cannot  complain.  ^^^  On  the  whole  record,  we  find  no  reversible 
error. 

The  judgment  and  order  of  sale  are  affirmed,  and  the  proceed- 
ings, up  to  the  time  when  this  appeal  was  taken,  are  approved. 
The  cause  will  be  remanded  to  the  circuit  court  for  further  pro- 
ceedings to  final  judgment,  which  judgment  shall  be  taken  to  be 
in  full  satisfaction  also  of  the  judgment  for  rents  and  profits  re- 
covered in  the  ejectment  suit.  The  costs  of  this  appeal  will  be 
taxed  against  the  appellants. 

All  concur. 

Barclay,  J.,  concurring  in  the  result. 

PARTITION— PARTIES.— Administrators  have  no  niithorlty  to  In- 
stitute or  maintain  proceedings  for  the  partition  of  land  in  wh'ch 
th^'lr  Intestates  were  interested:  Terrell  v.  Weymouth.  32  Fla.  255;  37 
Am.  St.  Rep.  94,  and  note:  but  a  trustee,  who  has  a  rower  of  sale  and 
reinvestment  under  the  trust  deed,  is  a  proper,  though  not  a  necos- 
pary,  party  to  an  action  to  partition  the  land  among  the  benefldlarles: 
Welch  V.  Agar,  84  Ga.  583:  20  Am.  St.  Rep.  380. 

.TTTDGMBNT  IN  EJECTMENT  AS  SUSPENDING  STATUTE  OF 
lilMlTATIONS.— The  authorities,  so  far  as  any  exist,  are  decidedly 
opposed  to  the  doctrine  laid  down  In  the  principal  case.    The  court 
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in  that  case,  In  expressly  OTemiltng  the  prior  case  of  Mabary  ▼.  Dol- 
Ijirhide,  98  Mo.  1»S.  14  Am.  St.  Rop.  (\3\.),  runs  counter  to  the  cnsoa 
therein  cited,  ae  well  as  nearly  every  other  case  upon  the  subjet^t. 
The  rule  maintained  by  the  authorities  Is.  that  a  jiKl^roent  In  eject- 
ment, altboogii  It  e€rtablh»he«  a  ri^lrt  to  poewssion,  does  not  create  a 
new  estate  nor  rest  a  new  title  in  the  plaiutifT,  so  as  to  Interrupt  the 
running  of  the  statute  of  limitations.  The  running  of  the  Mmilatlou 
can  be  Interrupted  or  suspended  only  by  an  actual  entry:  Oari>enter 
V.  Nrttoma  etc.  Co.,  63  Onl.  GUI;  Aslin  v.  Parkin.  2  Burr.  GH.'i;  Smith  v. 
Hombaek,  4  I>irt.  232;  14  Am.  Dec.  122;  Jackson  v.  Ha^ilaud,  13 
Johns.  229;  Smith  v.  Trabue,  1  McLean,  87;  Kennedy  v.  UeynoUVs, 
27  Ala.  3^4;  Barren  v.  Title  etc.  Co..  27  Or.  77;  Eld.?r  t.  McClaskey. 
70  Fed.  Rep.  554.  In  the  case  of  Mabary  v.  Dollarlride,  98  Mo.  2(>4,  14 
Am.  St.  Rep.  639,  the  coairt  expressly  said:  "We  cannot  see  how  the 
mere  recovery  of  a  Judgment  in  an  action  of  ejectment  can  stispend 
the  running  of  the  statute  of  limitations.  To  have  that  effect  there 
must  be  possession  under  It,  or  something  done  to  make  the  defend- 
ant's possession  subordinate  to  the  plalnUCfs  title."  Again.  In  Smith 
V.  Trabue,  1  .Mclean,  88,  the  coirrt  said:  "A  judimieiit  in  an  action  of 
ejectment  against  a  defendant  who  holds  adversely,  does  utA,  of  it- 
self, suspend  the  statute  of  limitations.  To  do  this,  therre  must  be  a 
change  of  possession.  It  Is  true,  the  judgment  fixes  the  right  of  en- 
try In  the  lessor  of  the  plaintiCf.  If  he  oqji  make  entry  withoort  force. 
But  If  he  fail  to  make  his  entry,  either  with  or  without  a  writ  of 
possession,  the  statute  of  limitations  will  continue  to  operate  against 
the  right.  A  mere  entry,  while  the  tenant  remains  in  possession, 
will  not  oust  him.  but  he  must  be  turned  out  of  iR)8sesslon.  or  ac- 
knowledge the  right  of  the  lessor  of  the  plaintiff  by  consenting  to 
hold  under  him.  Nothing  short  of  tltis  will  stop  the  statute."  Tlie 
only  case  opposed  to  this  doctrine  is  that  of  Brolaisky  v.  McClain,  (il 
Pa.  St.  146-ir)6,  in  which  the  court  said,  without  the  citation  of  ajiy 
authority,  that  the  reoovcrj-  of  a  judgment  in  ejectment  stopped  the 
running  of  tlie  statute  of  lliiiifatlons,  even  though  the  jiwlgment  de- 
fendant continued  to  remain  in  adverse  possession.  In  the  case  of 
liarrell  v.  Title  Guarantee  Co..  27  Or.  77.  it  was  held  that  the  com- 
nienceraent  of  an  action  of  ejectment  that  eventually  ripens  Into 
judgment  and  possessdon  thereunder  stops  the  running  of  the  statute 
of  limitations,  regardless  of  wlietlier  such  entry  Is  made  before  or 
after  the  expiration  of  the  statutory  period.  The  matter  that  stops 
the  continuity  of  the  statute  is  the  commencement  of  the  action,  and 
not  the  date  of  the  final  judgment  or  the  time  of  the  entry.  This  be- 
ing true,  tliat  it  Is  the  beginning  the  action  that  interrupts  the  stat- 
ute. Il  must  necessarily  follow  t:hat  an  entry  made  under  the  judg- 
ment obtained  In  such  action  has  the  effect  of  continuing  such  inter- 
nipJion  from  the  time  that  the  action  l»/?omm'enced  uirtil  the  entry  is 
made.  Although  the  nuTe  rendition  of  the  judgment  in  ejectment, 
without  possession  galne<l  tlieuremidor  or  thereaftor,  does  not  srto^i 
ihe  running  of  the  statute,  although  it  Is  Interrupted  from  the  com- 
mencement of  the  action,  we  n.pi|)r«phet>d  that  a  writ  of  entry  Issued 
ui>on  and  po<w«<'BsIon  gained  under  the  judgment  effectually  slops  flio* 
running  of  the  statute.  Such  Is  tlie  Inrij)llcn,tlon  cathored  from  all  tlie 
authorities  clf^nl  In  this  note.  In  Barrell  v.  Title  Oiiaranteo  C/o..  27 
Or.  91,  this  view  Is  approved,  and  the  court  said,  in  effect,  tljnt  Die 
comnaencement  of  the  action  Interrupted  the  running  of  the  statute 
of  limitations  from  that  date,  and  tliat  the  plaintiff,  "having  prose- 
cuted It  with  effect,  obtained  his  judgnient.  and  by  virtue  of  pro- 
cess Issued  thereon.  plAce<l  In  T>o98e»;8lon  his  successor  In  Interest,  the 
time  which  elapsetl  l>etMven  the  date  of  the  <^>mnieneonient  of  that 
octlon  and  the  date  of  plaintlfTs  entry  cannot  be  taken  Into  account 
lo  computing  the  period  of  defendant's  adverse  possession." 
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Maoke  v.  Byrd. 

[131  Missouri,  682.] 

HOMESTEADS— JUDGMENT  LIENS  AGAINST.— As  between 
6,  judgment  creditor  and  his  debtor  in  ixxssession  of  a  liomestead 
■within  the  statutory  size  and  value,  the  judgment,  on  a  debt  ei-eated 
since  the  record  of  the  homestead,  areates  no  lien  on  the  homestead 
property. 

HOMESTEADS— EXCESiS— JUDGMENT  LIENS  AGAINST.— 
As  against  the  homestead  debtor,  a  judgment  reaehes  the  excess  of 
<iuajitity  or  value  of  the  homestead  beyond  the  statutory  maximum 
only  after  an  aseei'tainment  and  setting  out,  of  the  part  to  which  the 
exemption  applies.  Until  such  excess  is  defined  and  set  apart,  it  can- 
not be  subjected  to  execution, 

HOMESTEADS— REINVESTMENT  OF  PROCEEDS.— A  judg- 
ment debtor  may  sell  his  homestead  and  invest  the  proceeds  in  an- 
other, and  carry  the  exemption  of  the  first  homestead  into  the  one 
subsequently  acquired,  even  as  against  debts  created  before  the  ac- 
<lui«itIon  of  the  latter. 

HOMESTEADS— EXCESS  — JUDGMENT  LIENS.— If,  after 
land  has  been  set  apart  as  a  homestead  to  an  execution  defendant, 
.♦mother  judgment  is  obtained  ag-ainst  him,  and  he  then  sells  the 
homestead  for  a  sum  in  excess  of  tlie  statutory  limit  of  homestead 
exemption,  the  lien  of  the  last  judgment  does  not  attach  to  such  ex- 
cess as  against  the  purchaser,  in  the  absence  of  an  ascertainment  of 
such  excess  and  a  setting  apart  of  the  homestead  before  the  sale. 

E.  B.  Oliver  and  J.  W.  Limbauwh,  for  the  appellants. 

Wilson  Cramer  and  W.  H.  Miller,  for  the  respondent. 

^^^  BAECLAY,  J.  This  is  a  suit  to  charge  certain  real  prop- 
erty in  Cape  Girardeau  county  with  the  lien  of  a  judgment,  and 
to  have  part  of  the  land,  in  excefes  of  the  homestead  value,  set 
apart  and  subjected  to  sale  to  satisfy  the  lien,  although  the  land 
is  owned  by  other  parties  than  the  judgment  debtor.  On  the 
other  side,  it  is  claimed  that  the  property  ^^^  is  free  from  the 
judgment  lien,  by  virtue  of  the  homestead  law.  The  facts  that 
control  the  result  were  admitted  by  the  p.leadings  or  at  the  trial. 
Mr.  Eanney  was  in  possession  in  May,  1878,  wheoi  the  tract  in 
question,  consisting  of  nearly  one  hundred  and  five  acres,  was 
eet  apart  to  him  as  a  homestead,  by  appraisers,  appointed  by 
the  sheriff,  under  two  executions  in  favor  of  Mr.  Houck,  as  ad- 
ministrator, plaintiff,  against  Eanney  and  another.  The  sheriff's 
report  of  sale  in  that  matter,  including  a  report  of  the  appraisers, 
who  set  apart  the  homestead,  was  confirmed  by  the  court  from 
which  the  executions  issued.  Eanney  had  occupied  the  place  as 
a  homestead  for  himself  and  family  for  many  years  prior  to  any 
of  the  dates  in  this  record,  and  continued  in  such  occupancy  un- 
til the  conveyance  to  Mrs.  Byrd.  After  the  homestead  liad  been 
eo  set  apart,  the  present  plaintiff,  Mr.  Macke,  obtained  in  1883  a 
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judgment  against  Ranney  and  another  for  seven  hundred  and 
thirty-oiine  dollars  and  eighty  cents,  on  a  note  executed  by  -them 
in  March,1876.  In  July,1885,Ranney  and  Mr.A.R.B}Td  made  a 
contract  by  which  the  former  agreed  to  sell  a  piece  of  land,  -which 
we  shall  call  the  homestead,  for  the  price  of  two  thousand 
ax  hundred  dollars.  Before  tlie  sale  was  consummated  Macke 
sued  out  an  execution  on  his  judgment,  and  garnished  Mr.  B}Td. 
Thereupon  Ranney  refused  to  make  a  deed.  Upon  a  trial  of  the 
gamisliment  case,  there  was  a  finding  for  defendants,  aiid  Mr. 
B}  rd  waa  discliarged  as  garnishee.  But  after  the  garnishment  was 
eenred,  Mrs.  B}Td,  wife  of  this  Mr.  Byrd,  purchased  the  properi;y 
for  the  same  price  agreed  upon  in  the  former  contract  of  sale. 
The  homestead  was  conveyed  to  her,  through  an  intermediary, 
August  6,  1885.  The  consideration  was  **''  drawn  from  the 
proceeds  of  sale  of  some  other  land  belonging  to  the  wife.  After 
this  purchase,  Mr.  and  Mrs.  Byrd  entered  into  possession,  and 
Ranney  moved  out  of  the  state.  In  1886,  plaintiff  srued  out  a 
writ  of  scire  facias  to  revive  his  judgment,  making  Mr.  and  Mrs. 
B}Td  parties,  as  well  as  the  original  defendants.  The  court  ulti- 
mately discharged  the  former  as  unnecessary  parties,  but  entered 
judgment  of  revivor  against  Ranney  irpon  a  service  by  publica- 
tion as  to  him. "  Then  followed  the  present  suit,  in  1888,  by  the 
judgment  creditor,  Macke,  against  ^Ir.  and  Mrs.  Byrd,  to  cause 
the  homestead  to  be  reassigned,  and  that  part  of  it  in  excess  of 
fifteen  hundred  dollars  in  valne  to  be  subjected  to  the  plaintiff's 
demand  as  embodied  in  the  judgment.  The  trial  court  found  for 
plaintiff,  and  appointed  commissioners  to  set  off  the  homestead, 
which  they  afterward  did,  by  a  particular  description;  and  the 
court  adjudged  the  rest,  a  considerable  part,  of  the  original  home- 
stead tract  to'be  subject  to  plaintiff's  judgment,  notwithstand- 
ing the  original  debtor,  Ranney,  had  meantime  parted  with  his 
title  as  above  described.  The  defendants  took  the  pending  writ 
of  error  after  the  customary  motions  and  exceptions  to  preserve 
for  review  the  questions  submitted  here. 

1.  The  Ranney  homestead  was  set  apart  to  him  in  1876,  as  ex- 
empt from  the  executions  then  outstanding  against  him.  The 
main  question  raised  by  the  case  at  bar  is  whether  or  not  the 
lien  of  the  judgment  subsequently  obtained  against  Ranney  by 
Macke  reached  the  excess  in  value,  above  the  statutory  limit, 
which  the  allotted  homestead  appears  to  have  afterward  acquired. 

The  lien  of  a  judgment  upon  realty  in  Missouri  is  founded  on 
statute.  By  the  terms  of  its  creation,  the  lien  imprei'ses  "lajuls, 
tenrrments,  and  hereditameTit.««,  "*'*  liable  to  be  sold  upon  execu- 
tion": Rev.StaU.18S9,8ec.G018,8ame  as  Rev.  Stats.  18r9,?ec.2rn7. 
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The  effect  of  the  section  cited  is  to  limit  the  force  of  the  words 
"real  estate/'  in  section  6011  of  the  Eevised  Statutes  of  1889,  to 
a  narrower  meaning  than  they  •would  otherwise  hear  throng'h  the 
aid  of  section  6570.  But  the  last-named  section  is  only  applicable 
where  the  construction  it  furnishes  is  not  plainly  repugnant  to 
the  intent  of  the  legislature  or  of  the  context  of  the  statute  to 
be  construed.  But,  in  regard  to  judgment  liens,  section  6048 
supplies  context  which  qualifies  the  broad  meaning  that  section 
6011  might  be  construed  to  have  without  such  context.  The 
homestead  act  declares  that  real  property  coming  within  its  pro- 
tection is  "exempt  from  attachment  and  execution,"  subject  to 
certain  exceptions  as  to  prior  debts  not  releyant  to  the  pending 
controversy:  Kev.  Stats.  1889,  sec.  5435.  It  is  evident  from  the 
language  of  that  section  that,  as  between  a  judgment  creditor  and 
his  debtor  in  possession  of  a  homestead  within  the  statutory  size 
and  value,  the  judgment,  on  a  debt  created  since  the  record  of 
the  homestead  deed,  creates  no  Hen  on  the  homestead  property: 
Harrington  v.  Utterback,  (1874),  57  Mo.  519;  Holland  v. 
Kreider  (1885),  86  Mo.  59;  Biffle  v.  Pullam  (1893),  114  Mo. 
50. 

But  does  the  lien  touch  or  hold  the  surplus  of  size  or  ralue  of 
the  homestead?  The  Missouri  law  provides  a  mode  to  set  out  a 
homestead  of  statutory  amount  from  a  larger  tract  of  which  it 
forms  part.  The  provisions  of  that  law  give  the  judgment 
debtor  in  an  execution,  levied  on  the  excess,  a  right  to  choose 
what  part  of  the  homestead  estate,  within  the  limits  of  value  and 
size,  shall  be  protected  by  the  exemption.  If  he  declines  to 
choose,  it  is  otherwise  selected,  "and  the  sheriff  shall  then  ^** 
proceed  with  the  levy  of  such  execution  upon  the  residue 
of  such  real  estate":  Rev.  Stats.  1879,  sec.  2690,  same  as 
Rev.  Stats.  1889,  sec.  5436.  This  right  of  selection,  as 
well  as  other  provisions  of  the  homestead  law,  mentioned 
later,  cannot  be  reconciled  vrith  the  idea  that,  as  against 
the  debtor,  the  judgment  Ken  reaches  the  excess  of  quantity  or 
value  of  the  homestead  beyond  the  statiitory  maximum,  before 
an  ascertainment  and  setting  out  of  the  part  to  which  the  ex- 
emption shall  apply.  As  was  said  by  the  supreme  court  of  Ver- 
mont, in  construing  a  section  of  their  law  (Vt.  Rev.  Laws.  1880, 
sec.  1895)  which  is  substantially,  and  almost  literally,  the  same  as 
our  section  5436  of  the  Revised  Statutes  of  1889:  "According  to 
these  provisions,  the  homestead  must  be  set  out  from  the  residue 
T>efore  the  residue  can  be  set  out  on  the  execution":  Fairbanks  v. 
Devereaux  (1876),  48  Vt.  553.  Our  homestead  statute  was  in 
great  part  transplanted  from  Vermont.     Rulings  in  that  state 
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upon  language  embodied  in  our  own  law  are  entitled  to,  and  have 
justly  heeia  accepted  as  having  at  least  very  persuasive,  and  some- 
times authoritative,  force  here:  Skouten  v.  Wood  (1874),  57  Mo. 
380;  Shindler  v.  Givens  (1876),  63  Mo.  394. 

Under  Missouri  law,  the  debtor  having  a  homestead  may  sell 
it,invest  the  proceeds  in  another  homestead,and  carry  the  exemp- 
tion of  the  first  homestead  into  the  one  subsequently  acquired, 
even  as  against  debts  created  before  the  acquisition  of  the  lat- 
ter: Rev.  Stats.  1879,  sec.  2696,  same  as  Rev.  Stats.  1889,  sec. 
5442.  To  make  that  right  of  sale  effective  and  complete,  it  is 
essential  to  give  such  a  construction  to  other  parts  of  the  stat- 
ute as  will  not  embarrass  the  exercise  of  that  right,  so  far  as  that 
may  be  done  without  violence  to  their  own  clear  intent  and 
terms.  ***  All  provisions  of  law  on  one  topic  should  be  consid- 
ered in  determining  the  meaning  of  any  particular  portion  there- 
of (State  V.  Pitts  (1872),  51  Mo.  133),  and  such  a  construction 
should  be  given  to  the  latter  as  will  keep  all  the  provisions  of 
law  on  the  same  subject  in  harmony,  and  give  effect  to  all,  when 
possible.  The  rights  of  selection  and  of  exchange  of  homesteads, 
as  given  to  judgment  debtors  by  sections  5436  and  5442, could  not 
be  fully  enjoyed  if  it  were  held  that  the  lien  of  a  judgment 
reached  and  secured  to  the  creditor  an  uncertain  part  of  the 
homestead  property,  without  an  ascertainment  of  the  surplus  to 
which  the  lien  could  attach,  as  provided  by  law.  The  Missouri 
homestead  may  be  moved  about,  under  the  protection  of  section 
5442.  It  cannot  be  fastened  to  one  spot  bya  judgment  licn,which 
•would  be  the  consequence  of  permitting  it  to  be  sold  on  execu- 
tion, subject  to  the  homestead  right.  In  contemplation  of  sec- 
tion 5436,  the  surplus  above  the  statutory  measure  is  not  avail- 
able on  execution  until  ascertained  and  determined  by  the  loca- 
tion of  the  true  homestead  itself,  in  the  manner  prescribed. 

The  homestead  in  dispute  in  the  present  case  was  fixed  and  de- 
fined by  the  action  of  appraisers,  the  sheriff,  and  the  court, 
under  the  Ilouck  executions,  in  1876,  and  the  debtor  had  the 
right  to  all  the  privileges  of  a  homestead  owner  as  to  that  prop- 
erty, so  set  off,  including  the  right  to  sell  it,  until  some  creditor 
should,  by  proper  steps,  attack  the  former  allotment  of  the  home- 
stead as  to  quantity  or  value.  This  might  be  done  at  any  time  by 
proceeding  under  sections  5436  or  5444,  but,  until  that  conr?e 
was  taken  by  some  one,  the  debtor  was  entitled  to  the  full  cn- 
jo^-ment  of  all  his  rights  in  and  to  the  homestead  property,  in- 
cluding the  •"*  power  of  disposal,  of  which  he  took  advantage 
in  this  case.  The  fact  that  Ranney  realized  by  his  sale  more 
than  the  statutory  amount  to  which  the  homestead  is  limited  is  of 
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JDO  concern,  as  against  the  purchaser  of  it  from  him,  in  such  an 
action  as  this  by  the  judgment  creditor.  If,  as  we  hold,  the  lien 
of  judgment  did  not  attach  to  the  surplus  in  value  until  ascer- 
tained by  an  admeasurement  of  the  proper  homestead,  then  the 
lien  of  judgment  waa  no  impediment  to  a  sale  of  the  homestead 
by  the  debtor,  as  the  statute  permits. 

2.  These  views,  we  regret  to  say,  are  not  in  harmony  with 
some  utterances  found  in  the  Missouri  reports  of  recent  years,  es- 
pecially in  Crisp  v.  Crisp  (1885),  86  Mo.  630;  Thompson  v.  New- 
berry (1887),  93  Mo.  18;  and  Schaeffer  v.  Beldsmeier  (1891),  107 
Mo.  314.  But  we  believe  the  conclusion  we  have  reached  is  sup- 
ported by  principles  declared  in  a  number  of  other  decisions, 
which  we  regard  as  establishing  a  sound  coustniction  of  the 
homestead  law:  Vogler  v.  Montgomery  (1874),  54  Mo.  577;  Per- 
kins V.  Quigley  (1876),  62  Mo.  498;  Beckmann  v.  Meyer  (1882), 
75  Mo.  333;  Holland  v.  Kreider  (1885),  86  Mo.  59;  Grimes  v. 
Portman  (1889),  99  Mo.  229;  Bank  of  Versailles  v.  Guthrey 
(1895),  127  Mo.  189;  48  Am.  St.  Rep.  621.  The  Missouri  law 
on  this  subject  is,  unfortunately,  not  a  model  of  clearness  of  pur- 
pose in  some  of  its  features,  though  its  general  design  is  plain 
enough.  It  prescribes  rules  of  conduct,  some  of  which  are  ap- 
plicable to  the  homestead  owner  and  to  his  obligations,  and  rights 
during  his  lifetime,  and  others  of  which  govern  the  rights  of  his 
widow  and  children  in  or  to  the  homestead  after  his  death. 

®^*  3.  It  is  scarcely  necessary  to  say,  though  we  do  so  out  of 
abundant  caution,  that  our  comments  are  intended  to  apply  only 
to  a  case  involving  the  interests  and  rights  of  the  homesteader, 
his  vendees,  and  his  judgment  creditors,  but  not  of  his  widow  or 
children,  after  his  death.  The  case  in  hand  does  not  involve  an 
inquiry  into  the  nature  of  the  estate  of  the  widow  and  children  of 
the  homesteader,  and  our  rulings  should  be  understood  as  apply- 
ing strictly  to  the  facts  now  in  judgment. 

It  results  that  the  jud.gment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  proceeding. 

Brace,  C.  J.,  and  Gantt,  Macfarlane,  Sherwood,  Burgess,  and 
Eobinson,  JJ.,  concur, 

HOMESTEADS— JUDGMENTS— LIENS  AGAINST.— Tynnid  reRl.lM 
on  by  the  head  of  a  family,  and  of  less  value  than  the  statutory 
homestead  amomit,  Is  his  homestead  and  exempt  from  a  judsrment 
lien:  Ketchin  v.  McCarley,  26  S.  C.  1;  4  Am.  St.  Rep.  674,  and  note. 
A  homefrtead  is  not  subject  to  a  judgment  lien,  unless  such  lien  ex- 
isted before  the  homestead  rigrht  was  acquired:  Freiberg  v.  Walzem, 
85  Tex.  264;  34  Am.  St.  Rep.  808,  and  extended  note.  See,  also,  the 
notes  to  Pipkin  v.  Williams,  38  Am.  St.  Rep.  247,  and  Blue  v.  Blue, 
87  Am.  Dec.  278. 
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nOMESTEAD-^XIDaMBNT  LIEN  AGA-INST  EIXCBSS.  — A 
Judgment  lien  may  be  enforced  against  any  excess  In  the  -ralue  of 
a  homestead  over  the  amount  allowed  by  the  statute:  McDonald  v. 
Crandall,  43  111.  231;  92  Am.  Dec.  112,  and  note.  See,  also,  the  ex- 
tended note  to  Vanstoiy  v.  Thornton,  &4  Am.  St.  Rep.  506. 

HOMESTEADS.— PROCEEDS  OF,  WHETHER  EXEMPT:  See 
the  extended  notee  to  Morgan  t.  Rountree,  45  Am.  St  Rep.  237-239, 
and  Yanstory  y.  Thornton,  34  Am.  St.  Repc  608. 
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State   v,  Gleim. 

[17  Montana,  17.] 

INDICTMENT— ACCESSORIES.— An  Indictment,  first  charg- 
ing the  guilt  of  the  principal  and  then  setting  out  the  facts  which 
constitute  the  defendant  an  accessory,  is  eufflcient  and  not  preju- 
dicial to  the  defendant,  although  the  common-law  distinctions  be- 
tween accessories  before  the  fact  and  principals  are  abolished  by 
statute. 

ACCESSORIES— EVIDENCE.— On  the  trial  of  a  person  in- 
dicted as  an  accessory  before  the  fact,  the  record  of  the  prior  con- 
viction of  the  principal  is  admissible  against  the  defendant,  as 
prima  facie  evidence  of  the  guilt  of  the  principal  of  the  crime 
charged. 

WITNESSES— ATTORNEYS  AS— ARGUMENT  TO  JURY. 
Under  a  rule  of  court  providing  that  if  an  attorney  offers  himself 
as  a  witness  In  behalf  of  his  client,  and  gives  evidence  on  the  mer- 
its, he  shall  not  argue  the  case,  unless  .by  permission  of  the  court, 
the  refusal  of  the  court  to  allow  such  attorney  to  argue  is  not  error, 
If,  before  he  testifies,  he  does  not  explain  his  position  and  ask  per- 
mission to  argue  tlie  case. 

INSTRUCTIONS— REASONABLE  DOUBT.— An  InstrucHon 
In  a  criminal  case  that,  in  order  to  warrant  a  conviction,  the  jury 
need  not  be  satisfied  beyond  a  reasonable  doubt  of  each  link  in  the 
chain  of  circumsrtances  relied  upon  to  establisih  the  defendant's 
guilt,  and  that  it  is  sufficient  if,  taking  all  the  testimony  together, 
they  are  satisfied  toeyond  a  reasonable  doubt  that  the  defendant  Is 
guilty.  Is  erroneous,  and  prejudicial  to  his  rights.  If  circumstantial 
evidence  alone  is  relied  upon,  each  fact  and  eircumstanee  to  com- 
plete the  chain  must  be  proved  beyond  a  reasonable  doubt. 

INSTRUCTIONS— WEIGHT  OF  EVIDENCE.— The  jury  be- 
ing the  sole  judges  of  the  weight  of  the  testimony  In  a  criminal 
case,  it  Is  error  to  instruct  tha-t  admissions  made  by  tire  defendant 
are  entitled  to  great  weight. 

WITNESSES-^CROSS-EXAMINATION.— It  Is  error  to  per- 
mit cross-examination  of  defendant  in  a  criminal  case  by  questions 
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calculated  to  degrade  him  before  the  Jury,  and  which  are  not  cross- 
examination  of  his  evidence  given  in  chief,  and  do  not  legitimately 
tend  to  Impair  his  credibility  as  a  witness. 

JURORS— COMPETENCY— A  juror  who  has  formed  a  fixed 
oplnfon  as  to  the  gnilt  or  innocence  of  the  person  charged  to  be  the 
principal  ofTender  is  not  competent  to  sit  upon  the  trial  of  the  per- 
son charged  as  au  accessory. 

WITNESSES-CROSS-EXAMINATION.— A  witness  cannot 
be  asked  on  cross-examination,  for  the  purpose  of  affecting  her  cred- 
Ibtllty,  whether  or  not  she  is  addicted  to  the  morphine  habit,  unless 
It  is  proposed  to  show  that  the  witness  •was  under  the  Influence  of 
the  drug  at  the  time  the  events  happened  about  which  she  testi- 
fies, or  unless  she  is  under  Its  Influence  at  the  time  she  is  testifying, 
or  unless  It  Is  made  to  appear  that  her  powers  of  recollection  are 
Impaired  by  the  habitual  or  excessive  use  of  the  drug. 

INSTRUCTIONS— REu^SONABLB  DOUBT.-MORAL  CER- 
TAINTY is  that  degree  of  conviction  from  the  evidence  of  the  truth 
of  the  fact  soupbt  to  be  proved  that  the  Juror  himself  would  ven- 
ture to  act  upon  such  conviction  in  matters  of  the  highest  concern 
and  importance  to  his  own  Intereflts. 

Toole  &  Wallace,  for  the  appellant 

H.  J.  Haskell,  attorney  general,  and  T.  C.  Maishall,  for  the 
state. 

**  HUNT,  J.  Patrick  Mason,  Mary  Gleim,  and  WDliam  Reed 
were  jointly  indicted  for  an  assault,  with  intent  to  commit  mur- 
der, upon  one  Bums.  Appellant,  Mary  Gleim,  was  separately 
tried  after  Mason  had  been  convicted.  She  was  found  guilty,  and 
sentenced  to  the  penitentiary  for  fourteen  years. 

1.  Appellant  contends  that  the  indictment  will  not  suppori;  a 
verdict  and  judgment  of  gnilty,  '^because  it  nowhere  charges  that 
said  Mary  Gleim  committed  tlie  crime  of  assault  with  intent  to 
murder.**  The  material  charging  parts  of  the  indictment  are  as 
follows:  "That  one  Patrick  Mason,  late  of  the  county  of  Mis- 
soula, state  of  Montana,  on  or  about  the  thirteenth  day  of  Feb- 
ruary, A.  D.  1894,  at  the  county  of  Missoula,  in  the  state  of  Mon- 
tana, did  feloniously,  deliberately,  preroeditatedly,  and  of  his 
malice  aforethought,  make  an  assault  in  and  upon  one  C.  P. 
Hums,  and  certain  giant  powder  and  other  highly  explosive  sub- 
8tance,a  more  particular  description  of  which  is  to  eaid  jurors  un- 
known, in,  upon,  around,  and  under  the  hooise  where  the  said 
C.  P.  Bums  was  then  and  there  present  and  sleeping,  did  felo- 
niously, deliberately,  premeditatedly,  and  of  his  malice  afore- 
thought, put  and  lay,  and  the  same  did  then  and  there,  felo- 
niously, deliherately,  premeditatedly,  and  of  his  malice  afore- 
thought, explode,  and  cause  to  be  exploded,  with  intent  in  him, 
the  said  Patrick  Mason,  to  kill  and  murder  the  said  C.  P.  Bums. 
And  that  before  the  cnmmission  of  the  said  felony,  at  tho  time 
and  place  aforesaid,  one  Mary  Gleim  and  William  Reed  did  fe- 
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loniously  coimsel,  aid,  incite,  and  procure  the  said  Patrick  Mason 
to  commit,  in  manner  and  form  aforesaid,  the  said -felony.  All  of 
which  is  contrary  to  the  form  of  the  statute,"  etc. 

The  indictment  is  substantially  a  common-law  charge  against 
Mason  as  principal  and  Mary  Gleim  as  an  accessory  before  the 
fact.  It  follows  the  precedents  of  Wharton  (1  Wharton  on  In- 
dictments, sec.  97)  and  of  Archhold  (Archbold's  Criminal 
Practice  and  Pleading,  67,  77).  Bishop  on  Criminal  Procedure, 
volume  2,  section  8,  quoting  Chitty  on  Criminal  Law,  lays  down 
the  course  to  be,  first,  to  state  the  guilt  of  the  principal,  as  if  he 
alone  had  been  concerned;  and  then,  in  case  of  acccessories  before 
the  fact,  to  *^  aver  that  the  procurer,  '^before  the  committing  of 
the  said  felony,  in  form  aforesaid,  to  wit,  on,  etc.,  with  force  and 
arms,  etc.,  did  maliciously  and  feloniously  incite,  mo^e,  procure, 
aid,  and  abet  (or  counsel,  hire,  and  command)  the  said  principal 
felon  to  do  and  commit  the  said  felony,  in  manner  aforesaid, 
against  the  peace,  etc." 

The  statutes  (Criminal  Practice  Act  1887,  sees.  176,  177)  pro- 
vide that: 

"Sec.  176.  Any  person  who  counsels,  aids,  or  abets  in  the 
commission  of  any  offense,  may  be  charged,  tried,  and  convicted, 
in  the  same  manner  as  if  he  were  a  principal. 

"Sec.  177.  An  accessory  before  the  fact,  to  the  commission  of 
a  felony,  may  be  indicted,  tried,  and  punished;  though  the  prin- 
cipal be  neither  indicted  nor  tried." 

By  chapter  2,  section  12,  page  502,  of  the  Compiled  Statutes 
of  1887,  it  is  provided:  "Any  person  who  stands  by,  and  aids, 
abets,  or  assists,  or  who,  not  being  present,  hath  advised  and  en- 
couraged the  commission  of  a  crime,  shall  be  deemed  a  principal 
offender,  and  shall  be  punished  accordingly." 

It  is  plain  that  the  old  distinctions  between  accessories  before 
the  fact  and  principals  are  abolished  by  these  statutes:  State  v. 
King,  9  Mont.  445;  but  we  see  no  objection  to  the  form  of  an  in- 
formation charging  a  person  as  an  accessory  rather  than  as  a  prin- 
cipal. To  so  charge  is  to  the  advantage  of  a  defendant,  because 
it  notifies  him  of  the  attitude  which  the  state  will  assume  when 
the  case  is  brought  to  trial,  by  setting  out  the  facts  constituting 
the  offense  with  greater  certainty  than  is  requisite  where  an  ac- 
cessory is  indicted  as  a  principal. 

This  point  was  directly  raised  in  People  v.  Eozelle,  78  Cal.  84, 
where  the  court  held  that  an  information  stating  facts  sufficient 
to  constitute  a  defendant  an  accessory  at  common  law  charges 
him  with  guilt  as  principal  under  the  statutes,  and  that  to  al- 
lege such  facts  as  would  have  been  sufficient  against  him  as  an 
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accessory  at  common  law  is  charging  him  as  principal  under  the 
statute.  We  are  of  opinion  that  the  rights  of  the  defendant 
were  not  prejudiced  by  the  form  **  of  the  charge:  State  v.  Lit- 
teU,  45  La.  Ann.  655;  Territory  v.  Guthrie,  2  Idaho,  398. 

2,  On  the  trial  of  the  appellant,  Gleira,  the  couri;,  over  the 
objection  of  the  defendant,  permitted  the  record  of  the  connc- 
tion  of  Mason,  the  principal  actor,  to  be  introduced,  and  after 
having  fully  instructed  the  jury  that  it  was  essential,  in  order 
to  convict  the  defendant,  Gleim,  that  they  should  find  that 
Mason  was  guilty  of  having  committed  the  crime  charged,  in- 
structed as  follows:  "That  the  record  of  the  trial  and  convic- 
tion of  Patrick  Mason  was  introduced  in  the  trial  of  this 
case,  for  the  purpose  of  establishing  as  a  fact,  prima  facie,  the 
guilt  of  said  Mason.  The  record  is  prima  facie  evidence  of  the 
guilt  of  said  Mason,  but  it  is  not  conclusive  evidence.  It,  how- 
ever, remains  prima  facie  evidence  of  the  fact  which  it  was  intro- 
duced to  prove,  unless  you  believe  from  the  evidence  in  this  case 
that  the  defendant  Mary  Gleim  has  introduced  evidence  in  this 
case  which  raises  in  your  minds  a  reasonable  doubt  (as  explained 
in  these  instructions)  of  the  guilt  of  said  Mason;  but,  if  such 
testimony  raises  in  your  minds  such  reasonable  doubt  of  the 
guilt  of  Mason,  then  you  should  find  the  defendant  Gleim  not 
guilty.  But  unless  the  evidence  introduced  by  the  defendant 
Gleim  does  raise  in  your  minds  a  reasonable  doubt  (as  explained 
in  these  instructions)  of  the  guilt  of  the  said  defendant  Mason, 
you  should  receive  such  record  of  trial  and  conviction  as  evi- 
dence establishing  the  guilt  of  said  Patrick  James  Mason.  But, 
in  determining  the  question  of  the  guilt  or  innocence  of  the  said 
Patrick  James  Mason,  you  are  not  confined  to  the  record  of  trial 
ftnd  conviction  introduced  in  this  case,  but  you  should  carefully 
consider  all  of  the  evidence  introduced  in  this  case  tending  to 
prore  or  disprove  the  guilt  of  said  Mason;  and  after  a  full  and 
careful  consideration  of  all  the  evidence  in  the  case,  in  connec- 
tion with  the  record  in  evidence,  you  have  a  reasonable  doubt  of 
the  defendant  Mason's  guilt,  you  should  find  the  defendant 
Gleim  not  guilty.'* 

While  it  is  true  that  the  statute  makes  an  accessory  before  the 
fact  A  principal,  yet  the  evidentiary  facts  by  which  the  accee- 
•ory  is  *to  be  incriminated  may  materially  differ  from  those  ** 
which  are  necessary  and  sufficient  to  convict  the  principal.  In 
this  case,  for  instance,  to  incriminate  the  appellant,  Gleim,  at 
all,  under  the  theory  of  the  state,  as  charged  and  contended  for. 
it  was  not  only  necessary  to  prove  the  guilt  of  Mason,  as  alleged. 
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but  to  go  further,  and  to  demonstrate  beyond  a  reasonable  doubt 
that  the  appellant,  Gleim,  counseled,  aided,  and  abetted  Mason 
in  the  perpetration  of  the  crime  charged.  Therefore,  although 
the  accessory  might  be  deemed  a  principal  under  the  statute, 
and  was  indicted  with  the  principal,  it  became  impossible  for  the 
state  to  convict  appellant  upon  the  same  evidence  applicable 
to  the  principd,  because  the  agency  of  the  accessory  in  the  per- 
petration of  the  crime  charged  operated  by  a  radically  different 
method  from  the  principal's.  The  statute,  in  simplifying  the 
procedure,  has  obliterated  old  distinctions  between  principals  and 
accessories,  but  the  object  of  the  simplification  is  largely  to  en- 
able a  guilty  accessory  to  be  punished  without  making  his  guilt 
depend  upon  the  conviction  of  the  principal.  The  facts,  how- 
ever, that  the  principal  offense  was  committed,  and  that  the  prin- 
cipal who  was  charged  to  have  committed  it  was  guilty,  were 
among  the  essential  elements  upon  which  must  be  predicated 
the  guilt  of  the  accessory  Gleim.  And  right  here  is  to  be  ob- 
served an  important  distinction  between  proof  of  a  charge  against 
a  principal,  and  an  accessory  made  principal  by  the  statute  alone, 
(but  indicted  with  the  principal,  as  in  this  case),  and  proof  of  a 
charge  against  several  persons,  ordinarily  jointly  indicted  as  sim- 
ple codefendants,  and  who  are  in  fact  principals.  In  the  one 
instance,  the  accessory  before  the  fact  being  confessedly  absent 
at  the  time  of  the  commission  of  the  principal  offense,  there  can 
be  no  conviction  without  proof  of  the  guilt  of  the  principal; 
while,  in  the  other  case,  whether  or  not  any  defendant  other  than 
the  one  on  trial  participated  in  the  criminal  act  is  immaterial, 
end  forms  no  essential  part  of  the  case  against  the  defendant  on 
trial.  Where,  therefore,  as  in  this  case,  the  guilt  of  the  principal 
must  be  proved  as  part  of  the  case  against  the  accessory,  we  can- 
not think  that  it  is  necessary  for  the  state,  where  the  principal 
has  been  convicted,  to  do  ^®  more  on  its  prima  facie  case  than  to 
offer  the  record  of  conviction  of  the  principal  as  prima  facie  evi- 
dence of  his  guilt  of  the  crime  charged  against  him.  We  do  not 
think  that  the  fact  that  the  principal  has  been  convicted  is  proof 
of  the  guilt  of  the  accessory.  But  it  does  make  out  a  prima 
facie  case  of  the  principal's  guilt,  and  unless  rebutted  by  evi- 
dence of  the  accessory,  as  it  may  be,  is  competent  to  prove  that 
material  element  of  the  crime  charged  against  the  accessory  and 
Tipon  the  truth  of  which  must  depend  the  guilt  of  the  accessory; 
namely,  the  commission  of  the  crime  of  the  principal,  for  which 
she  is  held  responsible  in  law,  provided  she  procured  or  aided  and 
abetted  the  principal  to  commit  the  same.    Although  there  are 
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Bome  cases  holding  a  contrary  view,  ■we  are  satisfied  "with  the  rea- 
soning of  the  authorities  which  pennit  the  introduction  of  the 
record  of  the  conviction  of  the  principal:  Maybee  v.  Areiy,  18 
Johns.  352;  People  v.  Buckland,  13  Wend.  593;  Levy  v.  People, 
80  N.  Y.  327;  State  t.  Mosley,  31  Kan.  355;  Commonwealth  r. 
Knapp,  10  Pick.  477;  20  Am.  Dec.  534;  Abbott's  Trial  Brief, 
Criminal  Causes,  sec.  624;  Anderson  v.  State,  63  Ga.  675;  Ros- 
coe's  Criminal  Evidence,  171;  1  Ihissell  on  Crimes,  67;  Arch- 
bold's  Criminal  Practice  and  Pleading,  83;  Common-wealth  v. 
York,  9  Met.  93;  43  Am.  Dec.  373;  Studsill  v.  State,  7  Ga.  2. 

3.  Joseph  K.  Wood,  Esq.,  of  counsel  for  appellant,  was  a  wit- 
ness in  defendant's  behalf  upon  the  trial.  He  desired  to  parti- 
cipate in  the  argument  for  the  defense.  The  court  refused  to 
permit  him  to  do  so,  under  a  rule  of  court  which  provides  that 
if  the  attorney  of  either  party  offers  himself  as  a  witness  in  be- 
half of  his  client,  and  gives  evidence  on  the  merits  of  the  trial, 
he  shall  not  argue  the  case  or  sum  it  up  to  the  jury,  unless  by 
permission  of  the  court.  It  does  not  appear  by  the  record  tliat, 
before  the  counsel  testified,  he  explained  to  the  court  his  posi- 
tion, and  asked  permission  to  argUe  the  case.  Under  the  cir- 
cumstances, we  cannot  think  that  the  enforcement  of  the  rule 
■was  erroneous  or  even  harsh. 

4.  The  defendant  asked  the  court  to  instruct  the  jury  upon 
the  law  of  circumstantial  evidence,  as  follows:  "The  testimony 
in  this  case  is  wholly  circumstantial.  And  while  it  is  ^"^  not 
necessary,  in  order  to  'warrant  a  conviction  on  a  criminal  charge, 
for  the  state  to  prove  the  commission  of  the  act  by  an  eyewit- 
ness or  by  direct  testimony,  and  while  the  guilt  of  the  defendant 
may  be  established  by  circumstantial  evidence,  still,  in  order  to 
support  a  conviction  upon  circumstantial  evidence  alone,  each 
fact  and  circumstance  necessary  to  complete  the  chain  to  fasten 
the  guilt  upon  the  defendant  must  itself  be  distinctly  and  inde- 
pendently proven  by  competent  evidence  beyond  a  reasonable 
doubt;  and  all  t!ie  facta  and  circumstances,  when  so  proven, 
must  not  only  be  sufficient  in  themselves  to  satisfy  the  mind  of 
the  guilt  of  the  accused  beyond  a  reasonable  doubt,  but  they 
must  exclude  every  other  reasonable  supposition  except  that  of 
his  guilt" 

The  court  modified  the  instruction  offered,  and  gave  another 
upon  the  subject  of  circumstantial  evidence,  so  that  the  jury 
were  instructed  as  follows:  "The  testimony  in  this  case  is  wholly 
circumstantial.  And  while  it  is  not  necessary,  in  order  to  war- 
rant a  conviction  on  a  criminal  cliarge,  for  the  state  to  prove 
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the  commission  of  the  act  by  eyewitnesses  or  by  direct  testimony, 
^nd  while  the  guilt  of  the  defendant  may  be  established  by  cir- 
cumstantial evidence,  still,  in  order  to  support  a  conviction  upon 
circumstantial  evidence  alone,  each  fact  and  circumstance  neces- 
sary to  complete  the  chain  to  fasten  the  guilt  upon  the  defend- 
ant must  itself  be  independently  proven  by  competent  evidence; 
and  all  the  facts  and  circumstances,  when  so  proven,  must  nat 
only  be  sufficient  in  themselves  to  satisfy  the  mind  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt,  but  they  must  exclude 
every  other  reasonable  supposition  except  that  of  his  guilt." 

"That  the  law  requiring  the  jury  to  be  satisfied  of  the  defend- 
ant's guilt  beyond  a  reasonable  doubt,  in  order  to  warrant  a  con- 
viction, does  not  require  that  you  should  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  of  the  ehain  of  circumstances  re- 
lied upon  to  establish  the  defendant's  guilt;  it  is  sufficient  if, 
talcing  all  of  the  testimony  together,  you  are  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty." 

The  charge  that,  in  order  to  warrant  a  conviction,  the  jury 
^^  must  not  be  satisfied  beyond  a  reasonable  doubt  of  each  link 
in  the  chain  of  circumstances  relied  upon  to  establish  the  de- 
fendant's guilt,  but  that  it  is  sufficient  if,  taking  all  the  testi- 
mony together,  they  are  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty,  is  erroneous  and  prejudicial  to  the  rights 
of  the  defendant.  This  identical  instruction  was  reviewed  by 
the  supreme  court  of  Colorado  in  the  recent  and  somewhat  cel- 
ebrated Dr.  Graves  murder  case:  Graves  v.  People,  18  OaJ. 
170.  The  court  there  condemn  the  instruction  upon  principle, 
as  tending  to  confuse  a  jury,  and  well  express  our  views  by  say- 
ing that  '^he  jury  are  quite  as  likely  to  have  applied  that  portion 
of  the  instruction  referring  to  the  links  to  those  facts  which  the 
law  requires  to  be  established  beyond  a  reasonable  doubt  to  war- 
rant conviction  as  to  those  evidentiary  matters  which  go  to 
prove  such  facts,  and  one  or  more  of  which  may  fail,  while  the 
iiltimate  fact  might  still  be  sufficiently  established." 

An  Illinois  case  (Bressler  v.  People,  117  111.  422)  has  approved 
of  the  instructions  here  complained  of,  but  the  reasoning  sup- 
porting the  conclusion  of  the  court  is  not  sound.  'It  involves," 
fiays  'Diompson  on  Trials,  volume  2,  section  2514,  "the  solecism 
that,  although  the  circumstances  do  arrange  themselves  in  the 
form  of  the  links  of  a  chain,  yet  that,  when  one  link  of  the  chain 
is  broken,  the  chain  itself  may  still  remain  entire;  ignoring  the 
obvious  conception  that  no  chain  can  be  stronger  than  its  weak- 
est link."  The  authorities  disapproving  of  these  instructions  are 
collected  in  the  Colorado  decision  to  which  we  have  referred. 
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We  believe  it  to  be  correct  that  the  prosecuiaon  need  not  prove 
beyond  a  reasonable  doubt  every  circumstance  offered  in  evi- 
dence which  tends  to  establish  the  ultimate  circumfitances  or 
facts  on  which  it  relies  for  a  conviction,  but  if  the  metaphor  of 
a  chain  is  used,  and  each  circumstance  relied  upon  forms  a  link, 
the  link  becomes  a  necessary  part  of  the  whole  chain,  and  must^ 
therefore,  be  proved  beyond  a  reasonable  doubt. 

The  cable  metaphor,  as  approved  by  the  Colorado  supreme 
court  in  Clare  v.  People,  9  Col.  122,  illustrates  **  the  force  of 
circumstantial  evidence  more  clearly,  perhaps,  than  does  the 
chain  comparison.  In  the  cable  simile  the  circumetances  which 
tend  to  establish  the  ultimate  circumstances  or  facts  are  aptly 
compared  with  the  strands  of  a  cable,  AU  such  evidentiary  mat- 
ters going  to  prove  such  ultimate  circumstances  or  facts  need 
not  be  established  beyond  a  reasonable  doubt,  and  still  each  ulti- 
mate fact  or  circumstance  must  be  proved  beyond  a  reasonable 
doubt;  just  as  a  few  strands  of  the  cable  may  part,  and  yet  it 
still  remains  so  strong  "that  there  is  scarcely  a  possibility  of  its 
breaking."  We,  therefore,  think  that,  if  the  chain  metaphor  is 
to  be  used,  the  instruction,  as  offered,  correctly  stated  the  law, 
and  that  it  is  necessary  for  the  state  to  prove  each  fact  and  cir- 
cumstance necessary  to  complete  the  chain,  ....  by  compe- 
tent evidence,  beyond  a  reasonable  doubt,  etc.,  and  that  it  was 
reversible  error  to  charge  to  the  contrary:  Territory  v.  Mc An- 
drews, 3  Mont.  158. 

There  are  other  errors  complained  of  by  the  appellant  The 
respondent  contends  that  they  are  not  properly  before  us  for 
review,  but,  as  the  case  must  be  tried  again,  we  will  briefly  refer 
to  them. 

1.  Error  is  assigned  upon  the  following  instruction:  "That 
parol  evidence  of  the  verbal  admissions  of  a  defendant  may  be 
evidence  of  a  most  satisfactory  character.  If  the  jury  can  see, 
from  the  evidence,  that  the  alleged  admissions  of  the  crime 
charged  in  the  indictment  were  clearly  and  understandingly  made 
by  the  defendant,  and  that  Uiey  were  precisely  identified,  and 
the  language  correctly  and  accurately  repeated  by  the  witness, 
then  such  testimony  is  entitled  to  great  weight."  It  was  error 
in  the  court  to  instnict  the  jury  that  testimony  of  admissions 
of  defendant  was  entitled  to  great  weight.  The  jury  being  the 
sole  judges  of  tlie  weight  to  be  given  to  the  testimony,  the  court 
should  not  tell  them  what  particular  weight  to  give  to  any  portion 
of  the  testimony:  State  v.  Sullivan,  9  Mont.  174;  2  Thompson 
on  Trials,  sec.  2287. 

t.  Upon  the  trial,  the  counsel  for  the  state,  on  the  croas-ex- 
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amination  ^^  of  the  appellant,  propounded  a  great  many  ques- 
tions calculated  to  degrade  the  defendant  before  the  jury.  The 
inquiry  took  a  wide  and  varied  range.  She  was  asked  if  she  had 
not  rented  houses  for  purposes  of  prostitution  at  various  places  in 
Montana:  whether  she  had  not  been  "a  kind  of  a  hacker  for  the 
prostitution  of  female  persons  in  Missoula  and  Hamilton"; 
whether  she  had  not  had  a  fight  with  a  priest;  whether  she  had 
not  hugged  and  kissed  a  juryman  after  she  had  been  found  not 
guilty  of  some  misdemeanor  upon  one  occasion;  whether  she  had 
not  had  a  fight  with  a  French  prostitute  at  some  time;  and 
whether,  at  another  time,  she  had  not  "run  a  young  gentleman 
through  a  saloon";  whether  she  had  not  been  drunk  when  she 
was  in  jail;  and,  finaUy,if  her  picture  did  not  hang  in  the  Rogue's 
Gallery  in  the  city  of  New  York.  We  cannot  conceive  upon  what 
theory  of  the  law  this  line  of  testimony  was  allowed.  It  was  not 
cross-examination  of  what  appears  by  the  record  to  have  been  the 
appellant's  evidence  in  chief,  nor  did  it  legitimately  tend  to  im- 
pair the  credibility  of  the  defendant  as  a  witness.  Its  effect  must 
have  been  highly  injurious  and  prejudicial  to  the  defendant  in 
the  minds  of  the  jury.  Most  of  tho  matters  involved  in  the  ques- 
tions were  wholly  remote  from  the  question  of  her  guilt  or  in- 
nocence of  the  crime  for  which  she  was  on  trial,  and  the  investi- 
gation seems  to  have  drifted  to  a  rambling  assault  upon  the  gen- 
eral character  of  the  defendant,  extending  not  only  to  all  of  the 
offenses  with  which  she  may  have  ever  been  at  any  time  charged, 
or  even  suspected,  whether  rightfully  or  not,  but  likewise  to  cases 
where  she  was  acquitted,  and  to  her  infirmities  of  habit,  her  ob- 
scenity of  speech,  and  general  depravity  of  life.  Such  an  exam- 
ination we  most  earnestly  disapprove  of.  It  was  oppressive  and 
unjust,  no  matter  how  wicked  or  degraded  the  defendant  may 
have  been  by  common  report.  We  find  a  well-considered  deci- 
sion, censuring  such  an  examination  of  a  defendant,  in  the  recent 
case  of  People  v.  Un  Dong,  106  Cal.  83. 

3.  It  does  not  appear  whether  or  not  any  of  the  jurors  who 
eat  upon  the  trial  of  this  case  had  stated  upon  their  voir  ^*  dire 
that  they  had  fixed  opinions  as  to  the  guilt  of  Patrick  Mason, 
the  iprincipal,  but  the  appellant's  counsel  implies  that  they  did, 
and  argues  the  point  in  his  brief.  A  juror  who  has  fonned  a 
fixed  opinion  as  to  the  'guilt  or  innocence  of  the  person  charged 
to  be  the  principal  offender  ought  not  to  sit  upon  the  trial  of  the 
person  charged  as  an  accessory:  Arnold  v.  State,  9  Tex.  App. 
435. 

4.  We  see  no  error  in  refusing  to  permit  a  witness  to  be  asked, 
on  cross-examination,  for  the  purpose  of  affecting  her  credibility. 
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whether  or  not  she  ia  addicted  to  the  morphine  habit  (State  v. 
White,  8  Wash.  230),  unless  it  is  proposed  to  show  that  the  wit- 
ness -was  under  the  influence  of  the  drug  at  the  time  the  events 
happened  a:bout  which  she  testified,  or  unless  she  is  under  the  in- 
fluence of  morphine  at  the  time  she  is  testifying,  or  unless  it  ia 
made  to  appear  that  her  powers  of  recollection  are  impaired  by 
the  habitual  or  excessive  use  of  the  drug. 

5.  The  court  defined  a  reasonable  doubt  in  substantially  the 
exact  language  of  Webster  v.  Commonwealth,  5  Cush.  320,  5 
Am.  Dec.  711,  and  twhich  was  expressly  approved  of  in  Ter- 
ritory T.  McAndrews,  3  Mont.  158.  As  part  of  the  defini- 
tion, boweyer,  of  a  moral  certainty,  the  court  charged  that 
"moral  certainty  may  be  said  to  bear  the  same  relation  to 
matters  relatang  to  'humaai  conduct  that  absolute  certainty 
does  to  mathematical  subjects.  It  is  a  state  of  impression 
produced  by  facts  in  which  a  reasonable  mind  feels  a  sort 
of  coercion  or  necessity  to  act  in  accordance  with  it.  It  is  not 
only  what  men  in  general  will  unhesitatingly  believe  to  be  true, 
but  what  they  will  be  willing  to  act  upon."  If  the  definition  of 
moral  certainty  is  to  be  given  at  all,  "to  be  thoroughly  impres- 
sive it  should  be  carried  one  step  further Is  the  juror  so 

convinced  by  the  evidence  of  the  truth  of  the  fact  sought  to  be 
proved  that  he  himself  would  venture  to  act  upon  such  convic- 
tion in  matters  of  the  highest  concern  and  importance  to  his  own 
interests?  If  this  be  so,  he  may  declare  himself  morally  cer- 
tain": Territory  v.  McAndrews,  3  Mont.  158. 

The  condition  of  the  record  in  this  case  is  faulty.  Tiie  ^* 
transcript  recites  that  the  instructions  given  by  the  court  are 
as  follows.  Then  follow  what,  doubtless,  were  the  instructions 
read  to  the  jury.  At  the  conclusion  of  many  such  instructions, 
however,  we  find  the  word  "Given,"  and,  at  the  conclusion  of 
others,  "Given  as  modified,"  without  specifying  what  the  in- 
struction given  was. 

The  error  of  the  court  in  charging  as  rt  did  upon  circumstan- 
tial evidence  is  properly  presented,  and  upon  that  point  the  case 
ij  reversed,  and  a  new  trial  ordered. 

Pcmberton,  C.  J.,  and  De  Witt,  J.,  concur. 


ACCTESSORIES— INDICTMENT.— An  flcpwwory  Iwfore  the  tnrt 
may  be  Indicted  ««  a  principal  when  the  stntute  under  •n-lilch  h^  Is 
pTOR(*putod  provides  that  ev«Ty  porson  nbettlnp.  or  In  any  way  ns- 
iriKtlnx  In,  certain  specified  acts,  shall  be  deemed  a  principal: 
Hronek  v.  People.  134  111.  1.10;  2.^  .Am.  St.  Rep.  fr>2.  and  not««.  Ac- 
o«*s«orles  before  the  fact  In  the  commission  of  a  fHony  may  be  In- 
dicted and  convicted  as  prlnclpalB  nnder  the  Ne^v  York  statute:  Peo- 
ple ▼.  Bllven,  112  N.  T.  79;  8  Am.  St.  Rep.  701.  and  note. 
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ACCESSORIES-GUILT  OF  PRINCIPAL.— An  Indlctmeirt  for 
the  crime  of  accessory  before  the  fact  to  the  coTnmlssion  of  a  fel- 
ony cannot  be  sustained,  unless  the  guilt  of  the  principal  felon  be 
established,  as  well  aH  the  guilt  of  the  defendant  as  accessory:  Og- 
den  V.  State,  12  Wis.  532;  78  Am.  Dec.  754;  McCarty  v.  State,  44 
Ind.  214;  15  Am.  Rep.  232. 

WITNESSES—ATTORNEY  AS.— An  attorney  who  has  opened  a 
case  and  examined  witnesses  Is  a  competent  witness  for  his  client: 
Follansbee  v.  Walker,  72  Pa.  St.  228;  13  Am.  Rep.  671. 

WITNESSES-CROSS-EXAMINATION  OF  DEFENDANT  IN 
CRIMINAL  PROSECUTIONS.— In  order  to  entitle  the  prosecution 
to  cross-examine  a  defendant  1n  a  criminal  prosecution,  who  has 
offered  himself  as  a  witness  In  his  own  behalf,  about  matters  which 
are  irrelevant  to  the  main  Issue  and  calculated  to  prejudice  him 
with  the  Jury,  they  must  at  least  be  such  as  clearly  go  to  impeach 
his  general  moral  character  and  his  credibility  as  a  witness,  and 
a  sound  dlseretjon  will  never  sanction  inquiries  the  sole  object  of 
which  Is  to  disgrace  the  witness:  Extended  notes  to  State  v.  Dun- 
can, 38  Am.  St.  Rep.  897.  See,  also,  the  extended  notes  to  Com- 
monwealth V.  Nichols,  19  Am.  Rep.  349,  and  State  v.  White,  27  Am. 
Rep.  141. 

TRIAL  —JURORS  —  COMPETENCY  —  FIXED  OPINION.  —  An 
opinion  which  disqualifies  a  Juror  In  a  criminal  case  Is  of  that  fixed 
character  which  repels  the  presumption  of  innocence  of  the  accused 
who  is  already  condenined  in  the  juror's  mind:  People  v.  Barker,  60 
Mich.  277;  1  Am.  St.  Rep.  501,  and  note;  but  see  State  v.  Sheerin, 
12  Mont.  539;  33  Am.  St.  Rep.  600,  and  note. 

INSTRUCTIONS  —"MORAL  CERTAINTY"  —  "REASONABLE 
DOUBT."— The  two  phrases,  "proof  beyond  a  reasonable  doubt," 
and  proof  "to  a  moral  certainty"  are  synonymous  and  equivalent, 
and  each  signifies  such  proof  as  satisfies  the  Judgment  and  con- 
science of  the  jury  as  reasonable  men,  and  applying  their  reason 
to  the  evidence  before  them,  that  the  crime  charged  has  been  com- 
mitted by  the  defendant,  and  so  satisfies  them  as  to  leave  no  other 
reasonable  conclusion  possible:  Carlton  v.  People,  150  111.  181;  41 
Am.  St.  Rep.  346.  See  the  extended  note  to  Rippey  v.  Miller,  62 
Am.  Doc.  183. 

INSTRUCTIONS.— Definitions  of  reasonable  doubt  are  the  sub- 
ject of  the  monographic  note  to  Burt  v.  State,  48  Am.  St.  Rep.  566- 
679. 

INSTRUCTIONS  UPON  THE  WEIGHT  OF  EVIDENCE  are  er- 
roneous: Harkey  v.  State,  33  Tex.  Cr.  Rep.  100;  47  Am.  St.  Rep. 
19,  and  note. 
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[17  Montana,  100.] 

MINES  AND  MINING— RIGHT  TO  FOLLOW  DIP.— Under 
Bectlon  2322  of  the  United  States  Revised  Statutes,  providing  that 
locators  of  mining  locations  shall  have  the  exclusive  right  of  pos- 
eesslon  and  enjoyment  of  all  the  surface  included  within  the  lines  of 
their  location,  and  also  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  Inside  of  such  surface  lines  extended 
downward  vertically,  although  such  veins,  lodes,  or  ledges  may  so 
far  depart  from  the  perpendicular  In  their  course  downward,  as  to 
extend  outside  the  vertical  side  lines  of  such  surface  location,  the 
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miner  wIk)  has  the  apex  in  his  location  is  entitled  to  as  much  length 
of  the  vein  on  the  strike,  no  matter  how  deep  he  may  go  in  the 
dip,  as  he  has  length  of  apex  within  his  surface  lines,  whether  that 
apex  reaches  the  surface  or  is  found  beneath,  •within  the  planes  of 
his  exterior  boundary  lines  extending  downward  perpendicularly. 

MINES  AND  MINING— LOCATION  ON  APHX.— The  loss 
which  a  miner  must  suffer,  who  has  the  apex  of  the  vein  in  his 
location,  but  is  obliged  to  make  his  location  before  he  can  trace 
the  apex  and  strike  of  the  vein  for  Its  whole  distance,  and  thus 
makes  his  location  irregularly,  is  of  so  much  of  the  vein  on  the 
strike  by  his  irregular  location  as  he  has  failed  to  obtain  of  length 
on  the  apex. 

MINES  AND  MINING— TX)CATION  ON  APEX  OF  VEIN- 
RIGHT  TO  FOLIX)W  DIP.— The  locator  of  a  mining  claim  on  the 
apex  of  a  vein,  which  enters  on  the  end  Hue,  and  passes  oirt  on  the 
side  line,  is  entitled  to  so  much  of  the  strike  of  the  vein  on  the  dip 
extending  beyond  the  side  line  as  is  embraced  between  a  vertical 
plane  dropped  into  the  ground  through  such  end  line  extended  and 
a  parallel  vertical  plane  dropped  Oirough  the  point  of  intersection 
of  the  apex  and  the  side  line. 

MINES  AND  MINING— CONTINUOUS  VEIN.— In  an  action 
to  recover  the  value  of  ore  taken  from  a  portion  of  a  vein  lying 
wltfifn  defendant's  claim,  with  its  apex  in  plaintiflTs  claim,  the  de- 
fendant claiming  that  a  continuous  vein  with  the  apex  thereof  en- 
tireJy  upon  his  ground  connects  with  the  ore  bodies,  such  connection 
can  only  be  made  by  fallowing  a  continuous  streak  or  body  of 
quartz  or  ore  or  by  passing  through  vein  matter,  and  it  cannot  be 
made  by  following  such  material  or  indication  as  a  practical  miner 
would  follow  with  the  expectation  of  finding  ore, 

INSTRUCTIONS— BURDEN  OF  PROOF.— An  Instruction  tliat, 
"plaintifTs  having  the  burden  of  proof,  they  must  establish  the  ma- 
terial allegations  of  their  complaint  by  a  preponderance  of  evidence," 
is  not  erroneous  as  assuming  that  either  party  lias  established  a 
right  to  n'cover. 

MINES  AND  MINING— INSTRUCTIONS-MARKET  VALUB 
OF  ORE.— An  instruction  that  the  basis  for  finding  the  value  of 
ore  extracted  from  a  mining  claim  is  the  market  value  of  the  ore 
on  the  dump,  after  deducting  the  cost  of  mining  and  hoisting,  in 
effect  allows  the  party  liable  the  reasonable  expense  of  smeltinjr 
and  reducing  the  ore. 

MINES  AND  MINING-F.MTLT  IN  VEIN— EVIDENCE. — 
The  existence  of  a  fault  In  one  vein  of  ore  is  not  sliown  by  proof 
that  there  are  otiier  and  disconnected  faults  In  another  vein,  claimed 
to  be  a  continuity  of  the  vein  under  consideration,  without  show- 
ing any  continuity  In  the  fault. 

TRIAL.— THE  ACCIDENTAL  ABSENCE  OF  COUNSEL 
WHEN  THE  VERDICT  IS  RECEIVED.  If  not  due  to  any  ncOon 
on  the  part  of  the  court,  or  of  the  opiiosing  counsel  or  parties,  is 
not  ground  for  'the  reversal  of  the  Judgment. 

TRIAL.— A  JUROR'S  AFFIDAVIT  IMPEACHING  his  verdict 
in  an  equity  case  is  properly  disregarded,  when  the  verdict  is  merely 
advisory. 

The  appellants  own  the  Black  Rock  quartz  lode  mining  claim, 
and  the  appellant  Clark  owns  a  one-Uiird  undivided  interest  in 
the  Niagara  quartz  lode  mining  claim.  The  rei5ponclenta  own 
the  remaining  two-thirds  interest  in  the  latter  claim,  and  by  this 
action  seek  to  recover  ore  taken  from  their  claim.     The  surface 
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relations  of  the  two  claims  are  sliown  by  the  folloTdng  diagram, 
marked  Figure  1. 


Qi^fP* 


The  statement  which  follows  was  made  hy  court  delivering  the 
opinion.  "The  north  side  Uneof  the  Black  Rock  claim  is  the  south 
side  line  of  the  Niagara  claim.  We  do  not  purport  to  exactly 
indicate  on  the  diagram  the  position  of  the  apex  of  the  vein  as  it 
traverses  the  two  claims.  The  dotted  line  simply  indicates  the 
general  course  of  the  vein,  and,  as  far  as  the  purposes  of  this  deci- 
sion are  concerned,  is  correct.  The  apex  moves  across  the  Black 
Eock  claim  from  -west  to  east,  and  crosses  the  boundary  line  be- 
tween the  two  claims  at  a  point  marked  A  on  the  diagram,  whieh 
is,  as  the  jury  found,  five  hundred  and  thirteen  feet  westerly 
from  the  northeast  corner  of  the  Black  Rock,  which  comer  is 
marked  B  on  the  diagram.  The  east  Une  of  the  Niagara  was 
originally  at  the  place  marked  BD.  In  some  controversy  be- 
tiveen  the  Niagara  and  the  Raymond  claim  to  the  east,  a  com- 
promise was  made,  by  which  the  boundary  between  these  two 
claims  was  placed  at  a  point  aboait  two  hundred  and  twenty- 
four  feet  westerly  from  the  original  Niagara  east  end  line.  Thia 
was  called  the  "compromise  line,"  and  would  be  at  about  the 
place  as  marked  on  the  diagram  EF.  This,  however,  is  not  im- 
portant in  the  present  suit.  The  parallelism  of  the  end  lines  of 
the  Niagara  was  not  disturbed  by  the  Raymond  compromise. 
The  apex  and  the  strike  of  the  vein,  having  crossed  into  the  Niag- 
ara ground  at  the  point  marked  A,  continue  easterly,  and  pass 
wholly  out  of  the  Niagara  ground  through  the  easterly  end  Hne 
thereof.  It  is  immaterial  whether  that  end  line  is  the  line  BD 
or  EF.  The  strike  and  a.pex  pass  through  each  of  them.  Th& 
vein  dips  to  the  south.     The  portion  of  the  apex  which  is  repre- 
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«ented  by  the  line  AG  is  wholly  -within  the  Niagara  surface  lines. 
The  portion  of  the  vein  below  this  part  of  the  apex,  in  its  down- 
ward course  into  the  earth — that  is  to  say,  on  its  dip  to  the  south 
— passes  under  the  line  HB,  which  is  the  north  side  line  of  the 
Black  Rock,  and  the  south  side  line  of  the  Niagara.  "We  call 
this  line  a  side  line  at  present  simply  for  convenience,  and  not 
as  a  prestatement  of  our  views  as  to  whether  it  must  be  consid- 
ered a  side  line  or  an  end  line.  On  this  portion  of  the  vein  on 
the  dip  lying  under  the  apex  AG,  the  ore  was  found  marked  on 
the  diagram  "ore  bodies,"  which  was  the  subject  of  this  action. 
The  defendant,  the  Black  Rock  owner,  entered  upon  this  portion 
of  the  vein,  and  extracted  the  ore  from  the  place  as  marked  on 
the  diagram.  There  -was  a  contention  in  the  case  that  these 
ore  bodies  were  upon  a  vein  other  than  that  which  apexed  (ii  we 
may  invent  this  verb)  at  AG;  that  is  to  say,  upon  another  vein, 
the  apex  of  which  was  on  the  Black  Rock  ground.  But  the  find- 
ings were  adverse  to  the  Black  Rock  in  this  matter.  "We  will 
not  review  that  contention.  For  the  purposes  of  ihiB  decision, 
the  ore  bodies  in  question  were  upon  the  vein,  the  apex  of  which 
is  indicated  by  the  line  AG,  which  lies  wholly  within  the  Niagara 
surface  lines.  The  plaintiffs,  being  the  owners  of  an  undivided 
two-thirds  interest  in  the  Niagara,  brought  this  action  against 
the  defendants  to  recover  the  two-thirds  value  of  the  ores  so 
taken  from  the  place  above  described.  Plaintiffs  obtained  judg- 
ment for  twenty-seven  thousand  two  hundred  and  forty-two  dol- 
lars and  fifty-four  cents.  The  jury  also  found  that  the  apex  of 
the  vein  in  controversy  passed  entirely  within  tlie  lines  of  the 
Niagara  lode  at  the  point  marked  A.  Judgment  was  to  this  ef- 
fect, as  well  as  for  the  amount  of  money  named  above.  A  mo- 
tion for  a  new  trial  was  denied.  The  Black  Rock  people  appeal 
from  the  judgment  and  from  the  order  denying  the  new  trial." 

Smith  &  Word,  and  G.  Haldom,  for  the  appellants. 

J.  F.  Forbis,  for  the  respondent. 

*"  DE  WITT,  J.  This  case  was  tried  in  the  district  court 
after  the  decision  of  King  v.  Amy  &  Silversmith  Min.Co.,9  Mont. 
543,  and  before  the  reversal  of  that  decision  on  appeal  to  the 
United  States  supreme  court:  King  v.  Amy  &  Silversmith  Min. 
Co.,  152  "[J.  S.  222.  The  case  was  tried  upon  the  assumption 
that  the  law  as  attempted  to  be  declared  in  9  Montana  was  cor- 
rect. The  district  court  instructed  the  jury  upon  this  theory, 
and  the  judgment  gave  to  the  Niagara  people  the  two-thirds 
▼alue  of  the  ore  taken  by  the  Black  Rock  east  of  the  point  where 
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the  apex  of  the  vein  passed  entirely  into  the  Niagara  ground, 
namely,  point  A  on  the  diagram.  No  exceptions  to  these  in- 
structions were  preserved  or  specified  so  that  they  can  now  be 
reviewed.  But  since  the  trial  of  the  case  at  bar,  and  perfecting 
the  appeal  to  this  court,  the  United  States  supreme  court  has 
reversed  our  decision  in  the  Amy  &  Silversmith  case. 

The  Black  Eock  people  argue  that,  although  they  are  not  now 
in  a  position  to  urge  error  in  the  instructions  (that  is  to  say, 
that  which  they  now  claim  to  he  error  by  reason  of  the  United 
States  supreme  court  decision  of  the  Amy  &  Silversmith  case), 
still  they  can  raise  the  same  point  upon  the  ground  that  the 
pleadings  do  not  support  the  judgment.  Their  argument  to  this 
effect  is,  that  the  pleadings,  alleging  the  facts  as  detailed  in 
the  statement  above,  do  not  warrant  the  judgment  *^^  under 
the  law  as  decided  by  the  United  States  supreme  court  in  the 
Amy  &  Silversmith  case.  In  other  words,  the  Black  Eock  con- 
tends that,  under  that  decision,  if  the  Niagara  apex  leaves  the 
Niagara  claim  through  a  side  line,  as  it  does,  the  Niagara  is  lim- 
ited, in  following  down  the  dip  of  the  vein,  to  a  perpendicular 
plane  drawn  downward  through  that  side  hne — the  line  H  B  on 
the  diagram;  whereas  the  district  court  did  not  so  limit  them, 
hut  held  in  its  judgment  that  the  Niagara  could  take  the  ore  on 
the  dip  of  the  vein  under  the  apex  A  G,  and  east  of  the  point 
A,  although  such  vein  on  its  dip  extended  southward  under  the 
Black  Eock  north  side  line.  That  is  to  say,  the  district  court 
gave  judgment  in  accordance  with  the  law  of  the  Amy  &  Silver- 
smith case,  in  9  Montana,  which  was  declared  not  to  be  the  law 
in  the  Amy&  Silversmith  case,in  153  United  States.  Wewill  con- 
cede to  the  Black  Eock  that  this  question  is  raised  by  the  plead- 
ings, and  we  shall  proceed  to  determine  whether  the  Niagara  or 
the  Black  Eock  owns  the  ore  in  dispute  taken  from  the  place 
marked  "Ore  Bodies'*  on  the  diagram. 

We  shall  not  renew  the  discussion  of  the  cases  upon  this  ques- 
tion decided  by  the  United  States  supreme  court  prior  to  May 
21,  1890,  the  date  of  our  decision  of  the  Amy  &  Silversmith 
case.  Our  best  construction  of  those  decisions  is  found  in  our 
opinion  in  that  case.  We  there  met  the  problem  which  had  for 
years  engaged  the  earnest  attention  of  lawyers  who  had  to  do 
with  mining  litigation — ^i.  e.,  the  preservation  of  the  intent  of 
the  mining  statutes  when  they  are  applied  to  a  location  in  which 
exploration  has  demonstrated  that  the  apex  or  strike  of  the  vein 
do  not  pass  through  both  end  lines  of  the  location.  We  gave  onr 
"best  endeavor  and  research  to  that  decision,  and  arrived  at  a  re- 
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fiult  which  we  were  willing  to  concede  was  not  wholly  in  accord 
with  the  decisions  of  the  United  States  supreme  court  upon  that 
subject,  but  which  we  believed  could,  with  a  very  little  effort,  be 
reconciled  with  those  decisions,  and  which  we  were  wholly  satis- 
fied was  the  only  practicable  working  solution  of  the  problem  in 
all  its  phases,  and  which  we  were  also  wholly  satisfied  was  fully 
within  the  intent  ***  of  the  United  States  mining  laws.  Even 
with  the  profound  respect  which  we,  in  common  with  all  courts, 
entertain  for  the  decisions  of  the  United  States  supreme  court, 
we  think  that  there  is  no  impropriety  in  saying,  and  that  it  ie 
due  to  ourselves  to  say,  that  the  longer  we  observe  the  daily  op- 
eration of  the  mining  laws  in  practical  affairs,  the  more  satisfied 
are  we  that  our  decision  of  the  Amy  &  Silversmith  case  was  cor- 
rect We  are  strengthened  in  this  opinion  by  the  views  of  orther 
courts,  to  which  we  shall  hereinafter  refer.  But  the  United 
States  supreme  court  is  the  court  of  last  resort  upon  this  subject, 
and  our  opinions,  as  a  rule  of  decision,  must  be  abandoned  if 
they  are  in  conflict  with  the  declarations  of  the  superior  tribunal. 
If  that  court  had  given  no  further  utterance  upon  this  subject 
since  its  decision  of  the  Amy  &  Silvea^mith  case,  we  should  feel 
that  we  must,  however  reluctantly,  desert  the  principle  which  we 
sought  to  maintain  in  that  case.  But,  as  will  be  seen  in  the  re- 
view of  the  cases  below,  that  distinguished  tribunal  has  given 
a  hint  that  it  is  willing  to  reconsider  the  principle  involved. 
Upon  that  hint,  we  feel  that  we  are  justified  in  approaching  the 
subject  much  as  if  it  were  res  integra,  and  without  subjecting 
ourselves  to  the  criticism  of  judicial  insubordination. 

But  to  the  subject  in  hand.  As  noted  above,  we  shall  not  go 
to  the  decisions  back  of  our  Amy  &  Silversmith  opinion  in  9 
Mont.  543.  We  are  satisfied  with  that  discussion  of  the  subject, 
and  the  review  of  the  authorities  up  to  that  date.  We  shall  take 
up  the  subject  as  it  has  been  developed  since  our  decision  in  that 
case.  The  history  of  the  discussion  is  found,  chronologically,  in 
the  following  cases:  King  v.  Amy  &  Silversmith  Con.  Min.  Co. 
(May  21,  1890),  9  Mont.  543;  Tyler  Min.  Co.  v.  Sweeney  (Jan. 
16,  1893),  54  Fed.  Rep.  284;  King  y.  Amy  &  Silversmith  Min. 
Co.  (March  5,  1894),  152  U.  S.  222;  Last  Chance  Min.  Co.  r. 
Tyler  Min.  Co.  (April  9,  1894),  61  Fed.  Rep.  557;  Consolidated 
etc.  Min-  Co.  ▼.  Champion  Min.  Co.,  63  Fed.  Rep.  540;  Del  ^fonte 
Min.  etc.  Co.  r.  New  York  etc.  Min.  Co.  CNfarch  13,  »»*  1895), 
66  Fed.  Rep.  212;  Last  Chance  Min.  Co.  y.  Tyler  Min.  Co.  (April 
15,  1895),  157  U.  S.  683. 

The  cases  cited  above  in  54  Fed.  Rep.,  61  Fed.  Rep.,  and  157 
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U.  S.,  are  different  appeals  and  discnsaons  of  the  saiae  case.  In 
the  Amy  &  SilyeTsmith  case,  the  apex  of  the  vein  crossed  the 
claim  as  indicated  in  the  diagram  used  in  that  opinion,  and 
wMch  is  reprodnced  here,  marked  "Figure  2"; 


The  vein  dipped  to  the  north.  "We  held  that  the  right  of  the 
Amy  &  Silversmith  to  follow  the  vein  on  the  dip  was  bounded 
by  a  perpendicular  plane  extending  into  the  earth  at  the  point 
where  the  apex  crossed  the  Amy  &  Silversmith  north  side  line, 
the  point  marked  e  on  the  diagram.  Figure  2,  and  which  plane 
was  parallel  to  the  end  lines  of  the  Amy  &  Silversmith  claim, 
and  extending  north  of  the  Amy  &  Silversmith  north  side  line. 
We  quoted  section  2332  of  the  Eevised  Statutes  of  the  United 
States,  which  is  as  follows:  "The  locators  of  all  mining  locations 
,  ,  ,  .  shall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  ...  .  veins,  lodes,  and  ledges,  throughout  their  en- 
tire depth,  the  top  "or  apex  of  which  lies  inside  of  such  surface 
Hnes,  extended  downward  vertically,  although  such  veins,  lodes, 
or  ledges  may  so  far  depart  from  a  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  such  sur- 
face locations.  But  their  right  of  possession  ****  to  such  outside 
parts  of  such  veins  or  ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes,  drawn  downward,  as  above 
described,  through  the  end  lines  of  their  locations,  so  continued 
in  their  own  direction  that  such  planes  will  intersect  such  exte- 
rior parts  of  such  veins  or  ledges." 

We  then  said:  "As  said  by  Mr.  Justice  Field  (Iron  Silver 
Min.  Co.  Y.  Elgin  Min.  etc.  Co.,  118  U.  S.  206,  this  section  ap- 
pears sufficiently  clear  on  its  face.  There  is  no  patent  or 
latent  ambiguity  in  it  ...  .  The  difficulty  arising  from  the 
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foctioa  grows  out  of  its  application  to  claims  where  the  course  of 
the  vein  is  so  variant  from  a  straight  line  that  the  end  lines  of 
the  surface  location  are  not  parallel,  or,  if  so,  are  not  at  a  right 
angle  to  the  course  of  the  vein/  We  may  add  to  these  words  tliat 
further  difficulties  arise  when  we  are  obliged  to  apply  the  stat- 
ute to  facts  not  wholly  within  its  contemplation.  If  a  mining 
location  be  made  regularly — made  so  that  the  strike  of  the  vein 
crosses  the  location  from  end  line  to  end  line,  and  at  right 
angles  to  said  end  lines — there  is  nothing  in  the  statute  to  con- 
strue or  interpret:  Mining  Co.  v.  Tarbet,  98  U.  S.  469;  Iron  Sil- 
ver Min.  Co.  T.  Elgin  Min.  etc.  Co.,  118  U.  S.  205;  Argentine 
Min.  Co.  V.  Terrible  Min.  Co.,  122  U.  S.  485.  'There  is  no  pat- 
ent or  latent  ambiguity.*  But  when  veins  or  their  strikes  cross 
the  side  lines,  or  a  side  line  and  end  line,  at  all  conceivable  an- 
gles, difficulties  confront  the  courts  tliat  can  be  best  met  by  1^- 
islative  aid.  Until  such  aid  is  invoked,  the  courts  must  follow 
the  statute  and  previous  construction  as  closely  as  the  varying 
facts  will  permit:  Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co.. 
118  U.  S.  208.  The  history  of  raining  has  proven  that  the  law  of 
May  10,  1872,  and  amendments  thereto,  do  not  afford  clear,  ade- 
quate, and  simple  solution  for  some  of  ifhe  practical  conditionj' 
that  arise  in  the  development  of  the  mining  industry.  The  case 
at  bar  is  a  notable  instance.  It  is  a  first  impression  in  this  court, 
and  all  other  appellate  courts." 

After  stating  what  we  understood  to  be  the  meaning  of  the 
words  "dip,"  "strike,"  etc.,  as  used  by  miners  and  in  the  ****  de- 
cisions, we  further  said:  "The  United  States  mineral  law  gives  to 
the  miner  the  whole  of  every  vein  the  apex  of  which  lies  within 
his  surface  exterior  boundaries,  or  which  lies  within  perpendicu- 
lar planes  drawn  downward  indefinitely  on  the  lines  of  tliose 
boundariea.  The  miner  may  follow  the  dip  ....  wherever  it 
goes,  provided  he  has  the  apex  as  a  basis  of  operation,  and  that 
he  does  not  cross  the  vertical  planes  of  the  end  lines.  The  in- 
tent of  the  statute  is  to  give  the  miner  a  section  or  block  of  the 
vein  of  a  length  on  the  strike  which  is  equal  to  the  length  of  the 
apex  lying  within  the  exterior  vertical  bounding  planes  of  the 
location,  and  of  a  depth  as  far  as  he  desires,  or  is  able  to  work 
downward;  and  at  the  most  remote  depth  attained  he  shall  have 
the  same  number  of  feet  on  the  strike  as  he  had  at  the  apex: 
Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  S.  205. 

We  have  always  beon  of  the  opinion  that  this  is  the  keynote  of 
the  interpretation  of  section  2322  of  the  Revised  Statutes  of  the 
United  States;  that  is  to  say,  if  the  miner  haa  the  apex  in  his  lo- 
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cation,  he  is  to  Imve  the  vein,  and  he  has  as  much  length  of  the 
vein  on  the  strike,  no  matter  how  deep  he  may  go  in  the  dip,  as 
he  has  length  of  apex  within  his  surface  lines,  whether  that  apex 
reaches  the  surface  or  is  found  beneath  the  same,  within  the 
planes  of  his  exterior  boundary  lines  extending  down  perpen- 
dicularly. This,  in  our  opinion,  is  -what  section  2323  says  in 
plain  language. 

Continuing  further  in  the  Amy  &  Silversmith  case,  we  said: 
"It  seems  that  such  grant  by  the  statute  to  the  miner,  in  view 
of  the  geological  facts  and  history  of  veins,  and  particularly 
their  almost  universal  tendency  to  depart  from  a  perpendicular 
in  their  course  downward,  was  deemed  to  secure  to  him  a  more 
satisfactory  title  than  he  would  obtain  if  he  were  compelled  to 
locate  a  parallelogram  on  the  surface  of  the  earth,  as  under  the 
Spanish  mining  law,  and  take  all  and  only  that  portion  of  tlie 
solid  contents  of  the  earth  included  in  a  parallelopipedon  formed 
by  dropping  vertical  planes  downward  on  the  line  of  each  side  of 
such  parallelogram;  and  the  intent  of  the  ^^"^  statutory  grant  of 
section  2322  is  that  the  miner  may  follow  his  vein  on  the  dip,  but 
not  on  the  strike,  if  he  departs  from  the  parallelopipedon  indi- 
cated. Therefore,  if  the  miner  locates  his  claim  regularly — that 
is,  as  the  statute  cont>emplates  that  he  will — he  has  all  that  the 
statute  intends  to  give  him:  See  cases  cited  supra.  If  he  'will 
not  or  cannot  make  the  explorations  necessary  to  ascertain  the 
true  course  of  the  vein,  and  draws  his  end  lines  ignorantly,  he 
must  bear  the  consequences':  Iron  Silver  Min.  Co.  v.  Elgin  Min. 
etc.  Co.,  118  U.  S.  207;  that  is,  he  takes  less  of  the  apex  and 
strike  than  he  would  obtain  by  a  regular  location,  and  conse- 
quently less  of  the  dip." 

We  are  still  of  the  opinion  that  the  loss  which  a  miner  should 
suffer  if  he  is  obliged  to  make  his  location  before  he  can  trace  the 
apex  and  strike  of  the  vein  for  its  whole  distance,  and  thus 
makes  his  location  irregularly,  should  be  the  loss  of  so  much 
length  of  the  vein  on  the  strike  as  by  his  irregular  location  he 
has  failed  to  obtain  of  length  on  the  apex.  If  this  be  the  con- 
sequence which  he  is  to  suffer  by  reason  of  his  irregular  location, 
he  loses  simply  that  which  he  failed  to  locate,  and  he  does  not 
lose  the  vein  of  whioh  he  has  located  the  apex.  That  he  is  to 
have  the  vein  when  he  has  the  apex,  we  believe  is  the  intent  of 
the  mining  law:  U.  S.  Rev.  Stats.,  sec.  2322. 

We  said  further  in  the  Amy  &  Silversmith  case:  '"But  in  order 
for  the  miner  to  make  his  location  in  exact  conformity  with  the 
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intent  of  the  law,  he  must  know,  when  he  fixes  his  exterior 
boundaries,  what  tlie  true  strike  of  the  vein  is.  If  he  knows  this, 
he  will  locate  so  that  the  strike  shall  pass  through  the  middle  of 
each  end  line,  leaving  three  hundred  feet  of  surface  on  each 
side  of  the  vein.  But  the  true  strike  is  often  ascertainable  only 
after  immenise  sums  of  money  are  expended  in  development.  He 
has  twenty  days,  under  our  statute,  to  determine  this  important 
matter,  wliich  may  take  years  to  fully  demonstrate.  If,  in  Uiis 
helpless  condition,  the  prospector  commits  an  error  of  geological 
judgment,  and  upon  such  error  he  expends  the  toil  of  years,  and 
that  toil  has  wrought  its  reward,  we  are  of  opinion  that  the  stat- 
ute should  be  so  construed  as  ***  will  come  the  nearest  to  giving 
to  him  that  whole  section  or  block  of  the  vein  which  we  have 
above  indicated  that  it  is  the  intent  that  he  shall  have,  as  is  con- 
sistent with  the  amount  of  apex  which  he  has  happened  to  se- 
cure by  his  surface  lines,  and  their  planes  extended  downward." 

We  then  proceeded  to  review  the  contentions  of  counsel  in  the 
case,  and  to  discuss,  as  we  understood  them,  the  three  leading 
cases  in  the  United  States  supreme  court,  namely;  Mining  Co. 
V.  Tarbet  (the  Flagstaff  case,  98  U.  S.  463;  Iron  Silver  Min.  Co. 
T.  Elgin  Min.  etc.  Co.  (the  Horseshoe  case),  118  U.  S.  19G;  Ar- 
gentine Min.  Co.  V.  Terrible  Min.  Co.,  122  U.  S.  478. 

We  then  offered  the  following  solution  of  the  problem,  and 
decided  the  case  upon  the  principle,  as  found  on  page  575  of  9 
Montana,  as  follows:  "These  three  United  States  cases  have  com- 
pelled that  court  to  endeavor  to  cast  into  the  Procrustean  bed  of 
the  statute  individuals  that  strained  the  mold  into  which  they 
were  forced.  But  we  believe  that  we  may  legitimately  conclude 
from  those  cases  that,  in  the  facts  now  before  us,  the  principle 
is,  that  the  north  side  line  of  the  Amy  terminates  the  strike  of 
the  vein,  and  that  the  dip  must  be  controlled  by  the  planes  of 
the  original  end  lines.  The  Amy  people  may  follow  their  dip 
north  of  their  north  side  line,  but  only  as  it  lies  between  the 
planes  of  their  end  lines,  as  below  considered.  The  object  of 
parallelism  in  the  end  lines  is,  that  the  locator  may  have  his  full 
section  of  the  lode  in  its  entire  depth.  But  the  determination  of 
the  strike  of  the  Amy  at  a  point  on  the  side  line  deprives  thorn 
of  the  dip  northwest  of  that  7>oint,  because  the  dip,  in  that  por- 
tion, lies  under  the  apex  of  the  Non-Consolidatod.  The  law  in- 
tends that  the  plane  of  the  end  line  shall  operate  as  a  boundary 
to  the  dip,  and  so  operate  at  the  point  where  the  strike  is  ended. 
If  the  strike  reached  the  original  end  line,  as  in  a  regular  loca- 
tion, the  bounding  plane  would  there  operate  upon  the  dip.    If 
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the  strike,  by  reason  of  its  going  out  of  a  side  line,  falls  short 
oi  reaching  the  original  end  line  plane,  that  plane  must  take 
effect  where  the  strike  in  fact  ends;  that  is,  at  a  point  on  the 
**^  side  line  (point  e  Figure  2),  and,  if  it  takes  effect  there,  its 
parallelism  must  not  be  destroyed.  "We  therefore  have  the  bound- 
ing plane  operating  at  the  point  "where  the  apex  leaves  the  north 
side  line,  and  operating  parallel  to  the  east  end  line,  and  retain- 
ing its  parallelism  as  originally  marked  on  the  ground.  It  is  not 
a  new  line  ox  plane,  or  one  judicially  constructed.  It  is  deter- 
mined by  the  location  lines  on  the  surface.  There  is  never  any 
readjustment  according  to  subsequent  developments.  The  paral- 
lelism of  the  end  line  planes  is  fixed  by  location,  and  never  varies. 
The  point  of  departure  of  the  strike  from  the  surface  lines  fixes 
the  point  where  the  end  line  plane  is  to  perform  its  functions, 
■whether  that  departure  be  at  an  end  line,  as  contemplated  by  the 
statute,  or  whether  accident  has  fixed  it  at  a  point  on  a  side  line. 
Complications  are  soluble  upon  this  theory.  The  in/tent  of  the 
statute  seems  to  be  secured." 

As  noted  in  the  Amy  &  Silversmith  case,  the  difficulties  arise  in 
applying  the  United  States  mining  statutes  to  accidentally  irreg- 
,  ular  locations;  that  is,  locations  where  it  is  developed  in  time, 
and  by  explorations,  that  the  apex  and  strike  pass  through  tho 
jside  lines,  or  a  side  line  and  an  end  line  (as  in  the  case  at  bar), 
or  enter  and  pass  out  of  the  same  side  line.  We  essayed  in  that 
case  a  solution  of  this  difficulty  which  could  be  applied  to  every 
irregularity,  and  which  would  secure  absolute  uniformity  in  all 
compKcations,  and  give  to  every  mining  location,  as  the  statute 
intended  and  declared,  the  whole  vein,  in  its  whole  depth,  to  the 
extent  of  the  length  of  the  apex  which  was  located.  We  thought 
that  we  had  accomplished  that  result.  With  due  deference  to 
those  who  have  differed  from  us,  we  think  so  still. 

The  principle  which  we  sought  to  maintain  in  the  Amy  & 
Silversmith  case  found  its  first  approval  in  an  appellate  court 
in  Tyler  Min.  Co.  v.  Sweeney,  54  Fed.  Rep.  284.  In  that 
case,  the  United  States  circuit  coujrt  of  apipeals,  ninth  car- 
<!niit,  discussed  the  extralateral  rights  of  a  looajtion  where  the 
apex  and  strike  passed  through  a  side  line  and  an  end  line.  The 
situation  differed  from  that  of  the  Amy  &  Silversmith  case,  as  in 
that  case  the  apex  and  strike  passed  through  both  ^^^  side  lines. 
But  we  understand  that  the  circuit  coairt  of  appeals  approved  the 
principle  of  our  decision  in  the  Amy  &  SilversmitJi  case,  for  the 
opinion  by  Judge  Hawley,  a  veteran  lawyer  and  judge  in  the 
mining  regions,  says:  "Here  the  location  of  the  Tyler  was  prop- 
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erly  made  in  the  form  of  a  parallelogram  along  the  course  of  the 
lode  or  vein.  The  lode  extends  from  the  northwesterly  end  line 
for  a  distance  of  nearly  eleven  hundred  feet  within  the  side  linea 
of  the  surface  location,  and  then  so  changes  its  course  as  to  cross 
the  southerly  side  line  into  the  Last  Chance  location.  The 
learned  justice  who  wrote  the  opinion  in  the  Horseshoe  case 
(Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  S.  196), 
when  he  said  tha-t  the  parallelism  of  ihe  end  lines  'is  es- 
sential to  the  existence  of  any  right  in  the  locator  or  pat- 
entee to  follow  his  vein  outside  of  the  vertical  planes  drawr 
through  the  side  lines/  did  not  mean  that  it  was  essential  to  such 
right  that  the  lode  should  extend  in  its  length  from  one  end  line 
to  the  other  of  the  location.  If  the  lode  in  question,  instead  of 
extending  into  the  Last  Chance  location,  had  abruptly  broken 
off  within  the  surface  lines  of  the  Tyler  near  the  point  where  in 
fact  it  crossed  the  line,  there  could  certainly  be  no  question  aa 
to  the  right  of  the  Tyler  to  follow  the  lode  or  vein  in  its  down- 
ward course  for  its  entire  depth  outside  of  the  vertical  planes 
drawn  throngh  the  side  lines.  The  fact  that  it  continued  its 
course  and  crossed  the  side  lines  does  not  in  any  manner  change 
this  principle.  In  either  case,  the  locator  is  entitled  to  the  same 
rights.  In  such  cases,  the  end  lines  are  not  necessarily  those 
which  are  marked  on  the  ground  as  such.  An  end  line  may  be 
drawn  at  the  point  where  the  lode  abruptly  terminates  within  the 
surface  lines,  or  at  the  point  where  the  apex  of  the  lode  crosses 
the  side  line  of  the  surface  location.  This,  upon  principle,  jus- 
tice, and  authority,  it  seems  to  us,  is  the  only  reasonable  con- 
struction that  can  be  given  to  the  statute.  Whenever,  and  in 
whatever  manner,  this  point  has  been  piresented  by  any  similar 
facta,  the  rulings  of  the  courts  have  been  substantially  in  accord- 
ance with  the  views  we  have  expressed:  Golden  Fleece  etc.  Min. 
Co.  V.  Cable  etc.  Min.  Co.,  12  Nev.  313;  Doe  v.  "'  Sapger,  83 
Cal.  203;  Kahn  v.  Old  Telegraph  Min.  Co.,  2  Utah,  174;  King 
T.  Amy  &  Silversmith  Con.  Min.  Co.,  9  Mont.  543.  In  the 
case  last  cited,  the  lode  crossed  the  surface  lines  without 
reaching  either  end  line  as  marked  on  the  surface,  and  the  court 
held  tha-t,  where  a  lode  or  vein  crosses  the  side  line  of  a  location, 
the  strike  is  terminated  by  the  plane  of  such  side  line,  and  the 
right  to  follow  the  vein  on  its  dip  is  determined  by  a  verti 
cal  plane,  parallel  to  the  end  linos,  drawn  downward,  and 
which  takes  effect  at  a  point  where  ihe  apex  intersects  the 
side  line.  The  court,  in  its  opdnion,  after  reviewing  the 
Flagstaff  case,  98  U.  S.  463,  tlie  ArgenUne  case,  122  U.  S.  478, 
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■find  the  Horseslioe  case,  118  U.  S.  196,  and  pointing  out  the 
•differences  existing  between  them  and  the  Amy  caae,  and  stat- 
ing the  yaxions  contentions  oi  counsel,  said:  .  .  .  ." 

The  opinion  of  Judge  Hawley  the'n  quotes  King  y.  Amy  &  Sil- 
Teramith  Min.  Co.,  9  Mont  554,  as  to  the  principle  therein  an- 
aiouaioed.  That  case  w-^nt  back  for  trial  and  appealed  again  in 
the  circuit  court  of  appeals  as  the  Last  Chance  Min.  Co.  v.  Tyler 
Min.  Co.  (April  9,  1894),  61  Fed.  Eep.  557,  and  in  the  opinion 
the  court  adhered  to  the  principle  of  the  Amy  &  Silversmith 
case.  In  the  mean  time,  the  Amy  &  Silversmith  case  had  been 
reversed  by  the  United  States  erupreme  court,  March  5,  1894: 
King  V.  Amy  &  Silversmith  Min,  Co.,  152  U.  S.  222.  But  that 
-decision  ds  not  mentioned  in  the  Last  Chance  case  (61  Fed. 
Eep.  657),  and  does  not  seem  to  have  been  considered  by  the 
•circuit  court  of  appeals.  That  court  said:  "The  right  of  each 
party  to  follow  the  lode  on  its  strike  or  true  course  lengthwise  is 
terminated  at  the  point  Where  the  lode  crosses  the  side  line  of  the 
Tyler  and  Last  Chance  locations;  but  each  company  would  have 
the  right  to  follow  the  lode,  the  top  or  apex  of  which  is  within 
its  surface  lines,  on  its  dip,  not  upon  its  strike,  upon  a  vertical 
plane  drawn  downward  parallel  to  the  end  line,  at  the  point 
where  the  strike  of  the  lode  ended;  that  is,  at  the  point  where 
the  lode,  in  its  lengthwise  course,  intersects  the  side  lines  of  the 
claims.  The  Tyler  would  be  entitled  to  all  that  portion  of  the 
lode  that  lies  *^^  westerly  of  such  vertical  line  drawn  downward, 
and  the  Last  Chance  -would  be  entitled  to  all  that  portion  of  the 
lode  easterly  of  said  line." 

As  the  United  States  Amy  &  Silversmith  decision  was  not  men- 
tioned in  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  61  Fed.  Rep. 
557,  although  preceding  it  in  time,  we  may  treat  the  United 
S{'a;te3  decdsion  as  being  subsequent.  In  that  case,  after 
■stating  the  faots  and  the  contentions,  the  United  States 
supreme  court  said:  "Section  2322,  cited  above,  declares  that 
the  locators  of  all  mining  locations  shall  have  the  exclusive 
right  of  possession  and  enjoyment  of  all  the  surface  included 
•within  the  lines  of  their  location;  and  also  the  exclusive  right  of 
possession  and  enjojTnent  of  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  top  or  apex  of  which  lies  inside  of  such 
€urface  lines,  extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular  in  their 
course  downward  as  to  extend  outside  the  vertical  side  lines  of  said 
surface  location.  The  surface  side  lines,  extended  downward 
vertically,  therefore,  determine  the  extent  of  the  claim,  except 
whoQ  in  its  descent  the  vein  passes  outside  of  them,  and  the 
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outside  portions  are  to  lie  between  vertical  planes  drawn  down- 
ward throTigh  the  end  lines.  The  diflficulty  in  the  present  case- 
arises  from  the  course  of  the  vein  or  lode  upon  which  the  Amy- 
location  was  made.  It  is  evident  that  what  are  called  side  lines 
of  the  location,  as  shown  in  the  diagram,  are  not  suoh  in  fact, 
but  are  end  lines.  Side  lines,  properly  drawn,  would  run  on  each, 
side  of  the  course  of  the  vein  or  lode  distant  not  more  than  three 
hundred  feet  from  the  middle  of  such  vdn.  In  the  Amy  claim 
the  lines  marked  as  side  lines  cross  the  course  of  the  strike  of 
the  vein,  and  do  not  run  parallel  with  it  They,  therefore,  con- 
stitute end  lines.  It  is  true  the  lines  are  not  drawn  with  the 
strict  care  and  accuracy  contemplated  by  the  statute,  and  which 
could  only  have  been  done  with  more  perfect  knowledge  of  the 
txue  course  or  strike  of  the  vein  from  further  developments. 
But,  as  wafl  said  in  this  court  in  Iron  Silver  Min.  Co.  v.  Elgin 
Min.  etc.  Co.,  118  U.  S.  196,  207:  'If  the  first  locator  will 
not  *^^  or  cannot  make  the  explorations  necessary  to  ascertaia 
the  true  course  of  the  vein,  and  draws  his  end  lines  ignorantly, 
he  must  bear  the  consequences.'  The  court  cannot  become  & 
locator  for  the  mining  claimant,  and  do  for  him  what  he  alone 
should  do  for  himself.  The  most  that  the  court  can  do,  where 
the  lines  are  drawn  inaccurately  and  irregularly,  is  to  give  to  the 
miner  such  rights  as  his  imperfect  location  warrants  under  the 
statute.  It  cannot  relocate  his  claim,  and  make  new  side  lines  or 
end  lines.  Where  it  finds,  as  in  this  case,  that  what  are  called- 
side  lines  are  in  fact  end  lines,  the  court,  in  determining  his  lat- 
eral rights,  will  treat  such  side  lines  as  end  lines  and  such  end 
lines  as  side  lines,  but  the  court  cannot  make  a  noiw  location  for 
him,  and  thereby  enlarge  liis  rights.  He  must  stand  upon  his. 
own  location,  and  can  take  only  what  it  will  give  him  under  the 
law.  Acting  upon  this  principle,  there  is  no  lateral  right  to  the 
holder  of  the  Amy  claim  by  which  he  can  follow  its  vein  into 
the  Non-Consolidated  claim.  Mistakes  in  drawing  the  lines  of  a 
location  can  only  be  avoided,  as  said  in  the  case  cited,  by  post- 
poning the  marking  of  the  boundaries  until  sufficient  explora- 
tions are  ma^le  to  ascertain,  as  near  as  possible,  the  course  and  di- 
rection of  the  vein 'Even  then,*  the  court  added,  'with 

all  the  care  possible,  the  end  lines  marked  on  the  surface  will 
often  vary  greatly  from  a  right  angle  to  the  true  course  of  the 
vein;  but,  whatever  inconvenience  or  hardship  may  thus  happen,, 
it  is  better  that  the  boundary  planes  should  be  definitely  deter- 
mined by  the  lines  of  the  surface  location  than  that  thoy  should 
be  Bubjected  to  perpetual  readjustment    according   to  eubterra- 
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nean  developments  sutsequently  made  by  mine  workers.  Such  re- 
adjustments at  every  discovery  cf  a  change  in  the  course  of  the 
vein  -would  create  great  uncertainty  in  titles  to  mining  claims.' 
Applying  this  doctrine  to  the  case  before  us,  it  folloA\'s  that  the 
vein  in  controversy,  the  apex  of  which  was  within  the  surface 
lines  of  the  Amy  claim,  did  not  carry  the  owner's  right  beyond 
the  vertical  plane  drawn  down  through  the  north  side  line  of 
that  claim.  The  Amy  claim  had  no  lateral  right  by  virtue  of 
tlie  extension  of  the  vein  through  what  was  called  th'e  north 
side  *^^  line  of  its  claim,  as  that  side  line  so  called  was,  in  fact, 
one  of  its  end  lines." 

"We  understand  that  the  United  States  supreme  court  not  only 
reversed  our  judgment,  but  discarded  as  untenable  the  principle 
upon  which  we  pronounced  it.  This  decision  was  received  with 
regret,  not  only  by  the  bench  and  bar  in  the  mining  regions,  but 
by  both  practical  and  scientific  miners.  The  regret  was  greater 
in  that  the  decision  eonanated  from,  as  we  said  in  the  Amy  & 
Silversmith  case,  *''Mr.  Justice  Field,  the  judicial  father  of  the 
mining  law  in  the  United  States,''  a  jurist  who  has  illuminated 
this  tapic  of  the  law  by  not  only  his  profound  learning,  but  by 
his  pmctical  experience  in  mining  affairs. 

As  an  indication  of  the  reluctance  with  which  courts  inferior 
.t-o  the  United  States  supreme  court  have  accepted  the  reversal 
of  the  principle  of  the  Amy  &  Silversmith  case  we  notice  the 
case  of  Del  Monte  Min.  etc.  Co.  v.  New  York  etc.  Min.  Co.  (Col., 
March  13,  1895),  66  Fed.  Eep.  212. 

In  that  case,  the  court  had  before  it  the  conditions  of  an  apex 
and  strike  passing  through  an  end  line  and  side  line.  Judge 
Hallett,  district  judge,  to  whom  courts  and  counsel  in  the  mining 
regions  are  greatly  indebted  for  his  learning,  which  has  been  ap- 
plied to  this  class  of  litigation,  said: 

"If  the  strike  of  the  lode  in  the  New  York  location  kept  its 
course  from  end  to  end  of  the  location,  the  right  to  follow  the 
lode  outside  the  location  would  not  be  denied.  As,  however,  it 
departs  from  its  strike  from  the  location  on  the  east  side,  and  not 
from  the  north  end,  it  is  said  that  the  claim  has  no  end  lines,  or, 
at  all  events,  none  that  can  be  recognized  as  limiting  the  right  to 
any  part  of  the  vein  outside  of  the  exterior  lines  of  the  claim. 
This  is  asserted  as  a  proposition  of  law  deducible  frorri  several 
decisions  of  the  supreme  court  that  the  lines  of  a  location  crossed 
by  the  apex  of  a  vein  on  its  strike  shall,  as  to  such  vein,  be  re- 
garded as  end  lines,  whatever  their  position  may  be;  and,  if  this 
proposition  be  accepted,  the  south  end  line  and  east  side  line. 
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intersected  by  the  outcrop  of  tliis  lode,  ***  are  not  parallel  to 
each  other,  as  demanded  by  section  2320  of  the  Revised  Statutes. 
This,  however,  has  not  been  the  interpretation  of  law  in  the  su- 
preme court,  or  in  any  court,  so  far  as  we  are  advised.  It  is  true 
that  in  Mining  Co.  v.  Tarbet,  98  U.  S.  463,  and  recently  in  King 
T.  Amy  &  Silveremith  Mining  Co.,  152  U.  S.  222,  the  supreme 
court  declared  that  the  side  lines  of  a  location  shall  be  end 
lines  -whenever  tlie  lode,  on  its  strike,  crosses  such  lines;  but 
these  decisions  do  not  affirm  that  all  lines  of  a  location  crossed 
by  a  lode  on  its  strike  shall  be  end  lines.  The  most  that  can  be 
deduced  from  tiiem  is,  that  opposite  lines,  parallel  to  each 
other,  when  crossed  by  the  lode,  shall  be  end  lines.  The  case 
presented  is  not  within  the  principle  of  these  decisions.  We  have 
a  lode  extending  on  its  strike  on  the  general  course  of  the  loca- 
tion, and  within  its  side  lines  a  distance  of  one  thousand  and  sev- 
enty feet.  It  is  conceded  that  tlie  soutli  end  line  of  the  location 
is  well  placed,  and  all  parts  of  the  lode  covered  by  the  location 
are  within  the  end  lines  as  fixed  by  the  locator.  The  difficulty 
arises  from  the  circumstance  that  the  location  extends  in  a  north- 
erly direction  about  two  hundred  and  eighty  feet  beyond  the 
point  where  the  lode  diverges  from  the  side  line.  No  reason  is 
perceived  for  saying  tliat  this  mistake  in  the  length  of  the  loca- 
tion should  defeat  the  right  to  follow  the  vein  on  its  dip  outside 
the  location.  It  is  said  that  we  cannot  make  a  new  end  line  at 
the  point  of  divergence  or  elsewhere,  because  the  court  cannot 
make  a  new  location,  or  in  any  way  change  that  made  by  the  par- 
ties: Iron  Silver  Min.  Co.  v.  Elgin  Min.  etc.  Co.,  118  U.  S.  196. 
This,  however,  is  not  necessary.  We  can  keep  within  the 
end  lines  fixed  by  the  locator  in  respect  to  any  extralateral 
right  that  may  be  recognized  without  drawing  any  line;  and, 
if  there  be  magic  in  the  word  Hine,*  it  will  be  better  not  to 
use  it.  In  this  instance,  as  in  most  controversies  between  adja- 
cent owners,  it  is  necessary  to  ascertain  what  part  of  the  lode  is 
within  the  New  York  location,  and  this,  according  to  the  map, 
appears  to  be  one  thousand  and  seventy  feet.  At  aJl  points  on  tlie 
dip  of  the  lode  into  the  mountain  westwardly  we  can  a-oeertain 
the  length  of  the  lode  within  the  end  lines  by  measuring 
the  same  distance  fn)m  the  ***  south  end  line  produced.  In 
this  proceeding,  there  is  no  departure  from  the  end  lines  of  the 
New  York  location  as  fixed  by  the  relator,  and  there  is  no  new 
line  of  location  dra'wn  for  any  purpose  whatever.  We  keep  en- 
tirely within  the  end  line  of  the  location  as  required  by  the  f»tat- 
ate,  and  the  circumstance  tliat  we  are  somewhat  short  of  the 
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nortli  end  line  does  not  in  any  way  affect  the  principle  to  be  fol- 
lowed in  construing  the  statute.  The  same  rule  would  be 
Adopted  if  the  lode  were  physically  shorter  than  the  location. 
Let  it  be  assumed  that  upon  a  lode  of  the  length  of  one  thousand 
feet  (which  is  not  an  extraordinary  occurrence)  a  location  shall 
be  made  of  the  length  of  fifteen  hundred  feet,  extending  two 
hundred  and  fifty  feet  in  each  direction  beyond  the  ends  of  the 
lode.  Would  any  one  deny  the  right  of  the  locator  to  follow  the 
lode  within  his  end  lines,  upon  the  ground  that  the  lode  did  not 
■come  to  either  of  such  lines?  I  think  not.  The  case  is  not  differ- 
ent when  the  lode  intersects  one  end  line  and  not  the  other,  bait 
keeps  within  the  location  for  a  considerable  distance.  In  that 
case,  as  in  the  accepted  case  of  a  lode  traversing  the  location  from 
end  to  end,  the  locator  ought  to  be  allowed  to  follow  his  lode 
into  adjoining  territory  so  far  as  he  may  within  his  end  Mnes,  and 
so  far  as  he  holds  the  outcrop  in  his  location.  Upon  this  con- 
struction of  the  statute,  respondent  is  entitled  to  so  much  of  the 
lode  upon  its  dip  as  lies  between  the  south  compromise  line  and 
the  point  of  divergence  of  the  apex  of  the  vein  from  the  New 
York  location." 

It  is  also  true  that  in  Judge  Hallett's  case  the  facts  differed 
from  the  Amy  &  Silversmith,  in  that  the  apex  crossed  a  side  line 
and  an  end  line,  instead  of  two  side  lines,  as  in  the  Amy  &  Sil- 
versmith case.  But  Judge  Hallett  applied  the  principle  of  the 
Amy  &  Silversmith,  and  he  so  applied  it  aft-er,  as  we  understand, 
the  United  States  supreme  court  had  repudiated  it. 

One  month  after  Judge  Hallett's  decision — that  is,  on  April 
15,  1895 — appeared  the  decision  in  the  United  States  supreme 
court  in  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  the  case  which 
I  we  have  formerly  encountered  in  54  Fed.  Ecp.  ^^'^  and  61  Fed. 
Rep.  See  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co.,  157  U.  S. 
683.  The  case  was  decided  in  the  United  States  supreme  court 
"without  it  being  necessary  to  treat  the  question  of  the  apex  and 
etrike  passing  througli  an  end  Line  and  a  side  line.  But  as  to 
this  matter  the  court  said: 

"Our  conclusions  in  this  respect  obviate  the  necessity  for  con- 
sidering another  very  interesting  and  somewhat  difficult  question 
presented  by  counsel.  It  will  be  seen  from  the  diagram  that, 
according  to  the  original  location  of  the  Tyler  claim,  the  vein 
enters  through  an  end,  passes  out  through  a  side  line,  while  by 
the  amended  location  it  passes  in  and  out  through  end  lines.  Of 
cousre,  if  the  latter  is  a  valid  location,  the  owner  of  the  claim 
would  unquestionably  have  the  right  to  follow  the  vein  on  iba 
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dip  beyond  the  vertical  plane  ol  the  side  line.  But,  if  it  were 
not,  and  the  original  location  was  the  only  valid  one,  has  the 
owner  the  right  to  follow  the  vein  outside  any  boundaries  of  the 
claim  extended  downward?  It  has  been  held  by  this  court  in 
the  cases  heretofore  dted  that,  where  the  course  of  a  vein  is 
across  instead  of  lengthwise  of  the  location,  the  side  lines  become 
the  end  lines,  and  the  end  the  side  lines;  but  there  has  been  no 
decision  as  to  what  extraterritorial  rights  exist  if  a  vein  enters 
at  an  end  and  pass  out  at  a  side  line.  Is  that  a  case  for  which  no 
provision  has  been  made  by  statute?  Are  the  parties  left  to 
the  old  rule  of  the  common  law  that  the  owner  of  real  estate 
owns  all  above  and  below  the  surface,  and  no  more?  Or  may  the 
court  rely  upon  some  equitable  doctrine,  and  give  to  the  owner  of 
the  vein  the  right  to  pursue  it  on  its  dip,  in  whatever  direction 
that  may  go,  witliin  the  limits  of  some  equitably  -created  end 
lines?  If  the  common-law  rule  as  to  real  estate  obtains  in  such 
a  case,  then,  of  course,  on  the  original  location  the  owners  of  the 
Tyler  claim  would  have  no  right  to  follow  the  dip  of  their  vein 
outside  the  vertical  plane  of  any  of  its  boundary  lines;  and, 
even  if  the  amended  application  was  perfectly  valid,  the  question 
would  arise  whether  the  rights  acquired  under  it  related  back  to 
the  date  of  the  original  location,  or  arose  simply  at  the  time  of 
the  amendment,  in  which  case  there  would  be  no  doubt  of  the 
fact  that  ***  the  owners  of  the  Last  Chance  had  by  years  a  prior 
location.  However,  in  the  view  we  have  taken  of  the  other  ques- 
tion, it  is  unnecessary  to  consider  this." 

Mr.  Justice  Brewer  wrote  the  opinion.  There  was  no  dissent. 
We  assume  that  Mr.  Justice  Field  concurred.  The  fact  that  the 
United  States  supreme  court  said  in  this  case  (with  the  justice 
concurring  who  wrote  the  Amy  &  Silversmith  decision)  that  it 
had  never  given  any  decision  as  to  what  extraterritorial  rights 
exist  if  a  vein  enters  at  an  end  line  and  passes  out  at  a  side  line, 
we  think  is  a  suflicient  warrant  to  us  to  reopen  the  discussion  as 
to  what  principle  of  decision  should  apply  in  these  irregular  loca- 
tions. 

We  can  see  but  two  solutions  of  the  difficulty  presented  in  this 
case:  One  is  to  say  that  when  the  apex  and  strike  cross  a  located 
side  line,  such  side  line  becomes  an  end  line,  in  accordance  \\nth 
what  we  understand  to  be  the  decision  in  the  Fla^stafT  case  and 
in  the  Amy  &  Silversmith  c^se  in  the  United  Sbites  supreme 
court  The  other  is  to  apply  the  Amy  &  Silversmith  doctrine 
IS  nnnouneed  in  9  ^fontflna. 

We  will  examine  what  seems  to  us  to  be  the  ledtimate  result* 
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of  the  first  proposition.  Turning  again  to  the  diagram,  Fig.  1^ 
the  located  east  end  line  of  the  Niagara  claim  must  still  remain 
an  end  line.  It  was  located  as  such,  if  that  means  anything; 
and  the  apex  and  strike  pass  through  it,  which  fact,  under  any 
yierw,  means  everything.  So  this  line  is,  and  must  remain,  an 
end  line.  Then  we  have  the  south  side  line  of  the  Niagara,  also 
an  end  line,  because  the  apex  and  strike  pass  through  it.  So 
we  have  two  end  lines  not  parallel  to  eacli  other,  but  at  an  angle 
to  each  other  not  far  from  a  right  angle.  But  the  end  lines 
must  be  parallel.  The  result  is,  that  the  Niagara  cannot  follow 
its  dip  at  all.  But  the  statute  says  it  may  follow  the  dip. 
ITiese  difficulties  do  not  come  to  us  as  a  soirprise.  "We  .dearly 
foresaw  them,  and  pointed  them  out  in  King  v.  Amy  &  Silver- 
smith Oon.  I^Iin.  Go.,  9  Mont.  671.  Thus  we  find  that  the  Niag- 
ara claim,  nnder  these  views,  must  be  relegated  to  the  common 
law.  It  owns  downward  inside  of  th)e  perpendicular  planes  of  its 
surface  lines.  But  this  result  is  not  ^^^  the  intent  of  the  law: 
U.  S.  Eev.  Stats.,  sec.  2322.  The  intent  is,  that  the  locator  shall 
have  the  rig'ht  to  the  vein  throughout  its  entire  depth  if  the 
apex  lies  'within  its  surface  lines,  although  the  vein,  on  its  dip 
downward,  departs  from  the  perpendicular  so  as  to  extend  out- 
side of  the  side  lines.  By  calling  this  side  line  an  end  line,  the 
whole  intent  of  the  statute  is  destroyed,  and  we  go  back  to  tho 
system  of  the  Spanish  law  (Eling  v.  Amy  &  Silveirsmith  Oon. 
Min.  Go.,  9  Mont  567),  which  was  deserted  in  the  adoption  by 
Congress  of  the  American  mining  laiws, 

For  example,  again,  in  this  case,  reverse  the  direction  of  the 
dip,  and  assume  that  it  goes  north,  then  the  Niagara  people 
would  take  all  of  the  vein  between  the  downward  planes  of  the 
end  line  and  side  line — the  lines  E  F  and  E  H  on  the  diagram. 
They  wonld  get  a  fan-shaped  section  of  the  vein,  rapidly  in- 
creasing in  size  with  every  foot  downward.  That  is  to  say,  sueh 
would  be  the  result,  unless  we  adhere  to  the  common-law  rule, 
and  have  no  extralateral  rights  at  all.  The  plain  fact  is,  that  to' 
call  the  side  line  and  end  line  in  this  case  leads  us  into  conse- 
quences that  totally  upset  the  whole  intent  of  the  law.  We  can- 
not subscribe  to  any  such  doctrine.  These  con  tempi  ati  on  s  are 
not  at  all  new  to  us.  We  pointed  out  these  difficulties  and 
absurdities  in  the  Amy  &  Silversmith  case,  and  we  then  hoped 
tbat  they  would  not  again  threaten  the  disturbance  of  the  rights 
intended  to  be  given  by  the  mininig  statutes.  We  feel  now,  as 
we  did  in  the  Amv  &  Silversmith  case,  that  we  are  not  able  to 
take  the  responsibility  of  any  such  destructive  construction-     And 
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•w'hy,  indeed,  should  a  located  side  line  be  conTerted  into  an  end 
line  by  a  court?  The  locator  never  so  intended  it  He  made 
the  side  line,  the  long  line,  fifteen  hundred  feet  in  length,  intend- 
ing it  to  be  generally  parallel  to  the  vein.  The  lawnever  intended 
that  such  a  side  line  should  be  an  end  line.  If  the  side  line  is 
to  become  an  end  line  and  the  end  line  a  side  line,  tihen  the  court, 
working  this  readjustment  of  the  lines,  puts  the  side  lines  at  a 
distance  from  the  center  of  the  lode  much  greater  than  three 
hundred  feet  What  would  be  done  with  those  lines,  and  this 
extra  surface  taken  in  by  them?  Shall  they  be  left  so  thait  they 
will  include  one  thousand  or  fifteen  hundred  feet  in  width,  when 
***  the  law  intended  the  locator  should  have  six  hundred  feet 
only,  or  will  these  judicially  created  side  lines  be  drawn  in,  and 
thereby  new  side  lines  made  by  the  court?  But  "the  court  can- 
not 'become  a  locator  for  a  mining  claimant":  King  v.  Amy  & 
Silversmith  Min.  Co.,  152  U.  S.  228.  The  further  we  follorw 
thia  doctrine  into  its  details,  the  more  untenable  it  appears. 
We  ahall  abandon  its  pursuit,  and  leave  its  reconciliation  to 
reason,  law,  and  the  intent  of  the  statute,  and  practical  applica- 
tion to  others,  who  may  be  more  skillful  in  making  a  reasonable 
construction. 

As  we  leave  this  confusion, and  turn  to  the  other  solution — that 
of  the  Amy  &  Silversmith  case  in  9  Montana — difficulties  dis- 
appear, and  there  is  light  upon  the  whole  path.  We  can  then  do 
as  the  United  States  supreme  court  said  in  its  decision  in  King  v. 
Amy  &  Silversmith  Min.  Ck).,  152  U.  S.  228:  "The  most  that 
ihe  court  can  do,  where  the  lines  are  drawn  inaccurately 
and  irregularly,  is  to  give  to  the  miner  such  rights  aa  his 
imperfect  location  warrants,  under  the  statute";  that  is  t^  say, 
we  can  give  to  the  miner,  or  rather  the  law,  as  we  construe  it, 
gives  to  the  miner,  as  much  length  of  strike,  no  matter  ho^'  deep 
he  goes  upon  the  dip,  as  he  has  length  of  apex;  and  he  loses  in 
strike  and  dip  only  what  he  has  failed  to  get  in  apex.  That  is 
what  the  district  court,  in  this  caae,  following  King  v.  Amy  & 
Silversmith  Oon.  Min.  Co.,  9  Mont  643,  accomplished.  It  gave 
to  the  Niagara  the  ore  on  the  dip  east  of  the  point  where  tlie  SL\)ex 
«nd  strike  crossed  the  south  side  line  of  the  Niagara.  Tliis  is 
what  the  circuit  court  of  appeals  did  in  Tyler  Min.  Go.  v.  Sww- 
ney,  54  Fed.  Rep.  284,  and  Lafft  Chance  Min.  Co.  v.  Tyler  Hfin. 
Co.,  61  Fed.  Rep,  557.  This  is  What  the  circuit  court  of  the 
district  of  Colorado  did  in  Del  Monte  Min.  Co.  r.  New  York 
etc.  Min.  Co.,  66  Fed.  Rep.  212.     Thia  is  what  we  understand 
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tlie  United  States  supreme  court  suggested  in  Last  Chance  Min. 
Co.  V.  Tyler  Min.  Co.,  157  U.  S.  683,  that  it  mig-ht  do. 

The  language  of  Judge  Hawley  and  Judge  Hallett  in  those  de- 
cisions is  very  apt  when  they  suggest  that,  if  the  apex  and  ^^^ 
strike  hroke  ofE  abruptly  at  the  side  line,  would  anyone  contend 
that  the  dip  could  not  be  followed  within  the  end  lines?  And 
why  should  it  not  also  as  well  be  followed  if  the  strike,  instead 
of  physically  ceasing  to  exist  at  all,  simply  ceased  to  further  ex- 
ist witlhin  the  Niagara  lines?  We  can  tliink  of  no  good  reason 
which  would  allow  the  owner  to  follow  the  vein  on  the  dip  in 
the  supposititious  eases  and  deny  him  that  right  in  the  actual 
case.  In  the  Amy  &  Silversmith  case  we  spoke  of  the  end  line 
plane  taking  effect  at  the  point  where  the  strike  in  fact  ended. 
By  this  use  of  the  words  "end  line,"  perhaps  we  gave  opportun- 
ity for  the  contention  that  we  were  moving  an  end  line,  and  lo- 
cating it  in  a  place  other  than  that  fixed  by  the  locator.  We  en- 
deavored to  make  it  clear  that  we  were  not  moving  an  end  line, 
but  we  were  simply  giving  it  effect  at  the  only  point  where  it 
could  operate.  But,  as  Judge  Hallett  says,  if  there  is  any 
"magic"  in  the  word  "line,"  we  will  not  use  that  word. 

Perhaps  we  can  more  effectively  describe  the  principle  for 
which  we  contend  as  follows:  Put  one  side  of  a  square  on  the  lo- 
cated east  end  line  of  the  Niagara  (line  B  D  Fig.  1),  and  let  the 
other  end  of  the  square  be  long  enough  to  reach  the  point  where 
the  strike  and  apex  leave  the  Niagara  ground  (point  A,  diagram); 
then  run  this  square  up  and  down  the  east  end  line  (hne  D  B, 
diagram),  and  that  line  extended  south,  and  run  the  square  all 
over  the  perpendicular  plane  of  this  line;  then  the  successive 
points  which  the  long  end  of  the  square  reaches  will  be  the 
points  bej'^ond  which,  to  the  wesit,  the  Niagara  people  may  not 
follow  the  vein  on  the  dip,  and  beyond  which,  to  the  east,  the 
Black  Rock  people  may  not  come.  Thus  the  Niagara  is  keeping 
upon  the  dip  of  the  vein  within  its  end  lines,  and  it  is  not  fol- 
lowing the  strike  of  the  vein  outside  of  any  line.  The  principle 
might  also  be  furth'er  illustrated  by  imagining  a  pair  of  draughts- 
man's parallel  rulers.  One  ruler  is  placed  on  the  east  end  line 
of  the  Niagara  (the  line  B  D);  its  parallel  is  pushed  out  to  the 
point  where  the  apex  crosses  the  side  line  (the  point  A),  and  set. 
The  plane  dropped  perpendicularly  from  the  westerly  ruler  would 
form  ***  the  boundary  between  the  Niagara  and  the  Black 
Eock  on  the  dip  of  the  vein. 

Of  course,  we  understand  the  difference  between  the  doctrine 
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of  the  United  States  supreme  court,  •which  commences  with  the 
Fla^taif  case,  and  received  its  last  treatmeait  in  the  Amy  & 
Silversmith  case,  and  our  theory  -whixih  we  held  in  the  Amy  & 
Silyersmith  case.  The  supreme  court  doctrine  seems  to  be  that 
the  side  lines  which  are  marked  as  such  on  the  ground,  namely, 
the  fifteen  hundred  feet  lines  as  the  side  lines,  and  the  six  hun- 
dred feet  lines  as  the  end  lines,  are  not  in  fact  the  side  lines  and  • 
end  lines;  but  what  are  the  side  lines  and  the  end  lines  is  to  be 
determined  by  the  subsequent  demonfitrationof  where  the  apex 
and  strike  cross  the  locator's  lines.  The  trouble  with  the  theory 
is,  that  it  leaves  the  determination  of  the  boundaries  to  subse- 
quent development,  which  may  require  years,  and  it  calls  that 
an  end  line  which  was  never  located  as  such,  and  it  makes  Uio 
side  lines  six  hundred  feet  long  only,  when  the  statute  anys  they 
may  be  fifteen  hundred  feet,  and  makes  the  end  hnes  fifteen  hun- 
dred feet  longwhen  the  statute  says  theyshall  not  be  over  six  hun- 
dred and  it  gives  a  surface  of  more  than  three  hundred  feet  on 
each  side  of  the  centea:  of  the  lode.  We  cannot  be  persuaded  to 
think  that  this  is  the  intent  of  tlhe  statute.  As  we  noted  in 
King  V.  Amy  &  Silversmith  Con.  Min,  Co.,  9  Mont.  574,  the  dii- 
ficulties  of  this  construction  did  not  fully  appear  in  the  Flag- 
staff and  Argentine  cases,  where,  as  we  understand,  the  strike 
and  apex  of  the  vein  were  practically  at  rig'ht  angles  to  the 
length  of  the  location.  But  the  theory  meets  great  difficulty 
when  applied  to  veins  which  have  a  general  course  lengthwise 
of  the  location,  and  which  happen  to  slip  out  oi  the  loo&tion  by 
a  side  line  before  the  end  line  is  reached. 

Again,  we  fully  understand  that  the  situation  in  the  case  at 
bar  and  the  Tyler  case  and  the  Del  Monte  case  differs  slightly 
from  that  of  the  Amy  &  Silversmith  case.  In  the  Amy  &  Silver- 
smith the  vein  passed  through  two  side  lines.  In  the  case  at 
bar  and  the  other  cases  it  passes  through  a  side  line  and  an  end 
line.  But  we  contend  that  the  same  reasoning  applies  to  both 
situations;  that  is,  bhat  the  miner  shaJl  have  as  much  vein  *•***' 
in  length  on  the  strike,  at  all  depths  to  which  he  may  go  on  the 
dip,  as  he  has  length  of  apex  within  his  surface  lines.  We  can- 
not too  strongly  emphasize  oTir  opinion,  even  at  the  expense  of 
tiresome  reiteration,  that  this  is  the  intent  of  section  2322  of  the 
Revised  Statutes  of  the  United  States,  and  the  true  interpretation 
of  the  decisions  thereunder.  We  believe  that  this  doctrine  should 
be  applied  to  both  situations.  If  the  other  doctrine  is  to  be  ap- 
plied to  one  situation,  why  not  to  both?  For  it  does  not  seem 
to  UB  consistent  to  say  that  the  dip  of  tiie  Amy  &  Silversmith 
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must  be  cut  off  at  their  north  side  line,  and  that  the  Niagara 
may  go  beyond  their  south  side  line,  simply  because  the  Niagara 
vein,  on  its  eastward  course  on  the  strike,  goes  out  through  an 
end  line  instead  of  a  side  line.  But  when  we  undertake  to  apply 
the  United  States  Flagstaff  and  Amy  &  Silversmith  ii'octrine  to 
the  case  at  bar,  we  find  that  the  Niagara  cannot  follow  its  dip  out 
of  any  of  its  lines,  and  it  is  cut  down  to  the  common-law  rule  of 
"**ad  coelum  et  ad  orcum." 

"WTiat  we  contend  for  is  a  uniform  construction  of  the  law;  a 
construction  which  will  give  the  vein  on  the  dip  to  every  locator 
who  has  the  apex  in  his  location,  an.d  not  give  it  to  one  who  has 
the  apex,  and  withhold  it  from  another  who  as  fully  has  the  apex; 
that  shall  give  it  to  the  Amy  &  Silversmith  and  the  Niagara  as 
well.  Let  us  do  this,  and  make  estates  in  mines  uniform  under 
the  law.  This  seems  to  us  more  reasonable  than  to  apply  a  con- 
struction which  will  give  to  one  locator  the  estate  which  the  law 
contemplates  and  deny  it  to  another. 

The  United  States  supreme  court  in  Last  Chance  Min. 
Oo.  V.  Tyler  Min.  Co.,  157  U.  S.  683,  observing  the  possi- 
bility or  probability  of  being  at  some  time  obliged  to  apply 
its  Flagstaff  and  Amy  &  Silversmith  rule  to  the  situation  of  a 
vein  passing  through  a  side  line  and  an  end  line,  seemed  to 
shrink  from  the  consequences  of  the  doctrine  (consequences 
which  we  pointed  out  in  our  opinion  in  the  Amy  &  Silversmith 
case,  9  Mont.  571),  and  sta:ted  that  they  had  never  decided  what 
extralateral  rights  existed  in  such  a  situation.  They  also  said: 
**May  the  court  rely  upon  S'ome  equitable  doctrine,  and  give  to 
the  owner  of  *^*  the  vein  the  right  to  pursue  it  on  its  dip,  in 
whatever  direction  that  may  go,  within  the  limits  of  some  equi- 
tably created  end  lines?"  We  propose  now  just  such  an  equitable 
doctrine,  the  same  one  that  we  proposed  in  the  Amy  &  Silver- 
smitli  case,  and  one  wholly  within  the  intent  of  section  2322  of 
the  Revised  Statutes  of  the  United  States. 

We  have  hereinbefore,  and  especially  in  the  Amy  &  Silver- 
smith case,  given  the  reasons  for  our  belief  that  such  a  doctrine 
can,  by  a  slight  "effort,  be  reconciled  with  the  former  decisions  of 
the  United  States  supreme  court,  and  that,  as  Judge  Hawley  said 
in  the  Tyler  case  (Tyler  Min.  Oo.  v.  Sweeney,  54  Fed.  Bep.  293), 
"thU,  upon  principle,  justice,  and  authority,  it  seems  to  us,  is 
the  only  reasonable  construction  that  can  be  given  to  the  stat- 
ute.** We  now  feel  at  liberty  to  follow  our  convictions  and  our 
belief  that  our  view  of  the  law  is  correct  by  reason  of  the  indi- 
caition  given  by  the  United  States  supreme  court  (Last  Chance 
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Min.  Co.  V.  Tyler  Min.  Co.,  157  U.  S.  688),  that  they  are  wiWmg 
to  reconsider  (or,  as  the  court  puts  it,  cooisidea")  this  important 
principle  in  the  construction  of  section  2323  of  the  Revised  Stat- 
utes of  the  United  States.  We  shall  accordingly  adhere  to  the 
principle  of  our  Amy  &  Silversmith  decision,  an.d  hold  in  this 
case  tihat  the  judgment  of  the  district  court  was  within  the  law 
when  it  gave  to  the  Niagara  people  the  ore  found  in  the  dip  of 
the  Niagara  vein  south  of  their  south  line,  and  east  of  the  point 
where  the  apex  and  strike  of  the  Niagara  vein  crossed  the  bound- 
ing side  line  between  the  Niagara  and  the  Black  Bock. 

The  appellants  also  rely  upon  some  alleged  errors  in  the  in- 
structions. It  is  contended  by  respondents  that  the  errors  in  the 
instructions  are  not  properly  excepted  to.  Eespondenta  cite  cases 
from  this  court  upon  that  subject.  But  we  think  the  proper 
contention  should  have  been  as  to  whether  the  errors  were  speci- 
fied on  the  motion  for  new  trial.  We  are  not  satisfied  that  the 
specification  was  insufficient.  We  shall  not,  however,  pass  upon 
that  question,  as  it  has  not  been  clearly  or  fully  argued,  and  the 
question  of  practice  is  a  delicate  and  troublesome  one;  but  will 
proceed  to  an  examination  of  the  instructions.  Our  doing  so 
cannot  be  a  matter  of  complaint  to  **•*  the  respondents,  for  our 
examination  of  the  instructions  has  satisfied  us  that  there  is  no 
error  therein.    We  will  briefly  review  them. 

Appellants  complain  that  the  court  instructed  the  jury  in  ref- 
erence to  following  a  vein  on  its  dip  beneath  the  surface,  but  did 
not  in  this  instruction  inform  the  jury  as  to  the  matter  of  the 
parallel  end  lines.  If  the  appellants  mean  that  the  court  did 
not  instruct  as  to  the  parallelism  of  the  end  lines  as  located,  it  ia 
sufficient  to  reply  that  no  contention  was  made  upon  this  point. 
The  parallelism  of  the  located  end  lines  is  conceded,  and  the 
court,  having  adopted  the  Amy  &  Silversmith  doctrine  of  this 
court,  proceeded,  of  course,  vqH>n  the  theory  that  the  original  end 
lines  continued  to  be  the  end  lines. 

The  Black  Rock  people  contended  upon  the  trial  that  the  "ore 
bodies"  in  question  were  upon  a  vein  the  apex  of  which  was 
wholly  within  the  Black  Rock  ground.  This  was  called  the 
"Stoner  vein."  The  apex  of  the  Stoner  vein,  it  appears,  was  on 
the  Black  Rock  ground.  One  of  the  great  contentions  of  fact 
in  the  caae  was,  that  the  Stoner  vein,  from  its  apex  down  to  the 
ore  bodies,  was  a  continuous  vein.  Upon  this  oontertion,  as 
noted  in  the  statement  of  the  case,  the  Black  Rock  failed.  It 
feems  to  have  been  established  by  the  decision  that  the  Stoner 
Tein  was  not  oontinuoua  to  the  "ore  bodies." 
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In  instructing  tlie  jury  upon  tliis  contention,  tlie  court  gave 
them  the  following:  "If  you  find  from  the  evidence  that  what 
has  been  called  in  the  evidence  the  'Stoner  vein'  is  a  separate 
and  distinct  vein  from  ■w'hat  is  called  the  'Niagara  vein,'  and 
that  the  apex  of  said  Stoner  vein  is  inside  the  boundaries  of  the 
Black  Eock  claim,  and  also  find  that  said  Stoner  vein  connects 
■with  said  Niagara  vein  at  some  point  below  the  surface  of  the 
ground,  and  that  such  connection  is  made  by  following  a  con- 
tinuous streak  or  body  of  quartz  or  ore,  or  by  passing  through 
vein  matter  as  defined  in  these  instructions,  or  hij  following 
such  material  or  indications  as  a  practical  miner  would  follow 
with  the  expectations  of  finding  ore,  then,  in  such  case,  defend- 
ants are  entitled  to,  and  are  the  owners  of,  all  quartz,  ore,  and 
mineral  bearing  rock  contained  *^^  in  such  vein  below  the  said 
point  of  intersection,  and  plaintiff  cannot  recover  therefor;  it 
being  conceded  that  the  Black  Eock  lode  vein  owned  by  defend- 
ants is  older  and  was  located  and  patented  prior  to  the  time  when 
the  Niagara  claim  -was  located  or  patented." 

This  instruction,  as  we  have  just  quoted  it,  was  that  submit- 
ted. The  court,  in  giving  it,  struck  out  the  portion  w'hich  is  in 
italics.  Appellants  complain  of  error  in  striking  out  that  por- 
tion. We  think  in  this  the  court  was  correct.  The  question 
was  a  geological  one — that  is,  whether  the  Stoner  vein,  in  its 
downward  course,  connected  with  the  Niagara — and  the  court 
instructed  how  such  connection  would  be  made;  that  is,  by  fol- 
lowing a  continuous  streak  or  body  of  quartz  or  ore,  or  by  passing 
through  vein  matter,  as  defined  in  the  instructions.  This  was 
a  question  of  geology  and  of  facts  in  nature.  It  would  have  left 
it  to  the  jury  entirely  too  indefinitely  to  have  told  them  that 
they  could  find  a  continuous  body  of  ore  by  following  such  indi- 
cations as  a  practical  miner  would  follow  with  the  expectation  of 
finding  ore.  We  do  not  think  that  this  is  the  method  by  which 
geological  facts  can  be  established.  The  application  of  such 
language  as  this  which  was  stricken  out  of  the  instruction  must 
not  be  confused  with  the  use  of  similar  language  in  reference 
to  finding  ore  sufficient  to  support  a  location  of  a  mine.  When 
it  is  said  that  a  location  may  be  sustained  by  the  discovery  of 
mineral  deposits  of  such  value  as  to  at  least  justify  the  explora- 
tion of  the  lode  in  the  expectation  of  finding  ore  sufficiently 
valuable  to  work  (Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  309, 
and  cases  therein  reviewed),  it  is  a  very  different  question  from 
telling  a  jury  that  the  geological  fact  of  'tiie  continuity  of  a 
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vein  to  a  certain  point  may  be  determined  by  wbat  a  practical 
miner  might  do  in  looking  for  some  hoped  for  continuity. 

Objection  is  made  to  instruction  No.  15,  in  that,  as  it  is  con- 
tended by  counsel,  the  court  assumed  that  the  respondents  had 
established  a  right  to  recover.  But  the  court  did  not  make  this 
assumption.  The  instruction  opens  with  the  follovring  language: 
"Plaintiffs  having  the  burden  of  proof,  they  must  *^^  establish 
the  material  allegations  of  their  complaint  by  a  preponderance  of 
evidence." 

Another  instruction  objected  to  by  appellants  is  as  follows: 
*1n  estimating  the  value  of  the  ore  extracted  from  the  Niagara 
claim,  yon  will  take  as  a  basis  therefor  the  market  value  of  such 
ores  on  the  dump  of  the  claim,  after  deducting  the  cost  of  mining 
and  hoisting  the  same." 

Tlie  objection  which  appellant  makes  to  this  instruction,  as 
he  states  it  in  his  brief,  is  that  he  was  not  a  trespasser,  and  was 
entitled  to  his  actual  expenses  in  extracting  and  treating  the 
ore,  provided  the  expenses  are  reasonable,  and  as  low  as  the  work 
could  be  done.  lie  cites  us  to  a  number  of  oases  involving  ques- 
tions of  accounting  between  ootenants  when  one  tenant  has  made 
necessary  improvements  on  premises,  or  has  extracted  ore  there- 
from. 

We  are  of  opinion  that  the  instruction  places  the  appellant 
upon  precisely  the  ground  which  he  himself  claims.  The  court 
says  that  the  basis  of  computation  shall  be  the  market  value  of 
the  ore  on  the  dump  after  deducting  the  cost  of  mining  and  hoist- 
ing the  same.  By  the  instruction  the  appellant  is  given  credit 
for  the  cost  of  mining  and  hoisting,  just  as  he  daimB  should 
be.  Furtbermore,  we  think  that  the  instruction,  by  its  only 
reasonable  construction,  gives  the  appellant  the  expense  of 
smelting  and  reducing  the  ore.  The  court  says  that  the  basis 
shall  be  the  market  value  of  the  ore  on  the  dump.  What  is 
market  value?  It  is  certainly  that  price  for  which  the  ore  could 
reasonably  be  sold  on  tihe  market  That  market  value  would, 
in  the  mind  of  a  buyer,  be  necessarily  determined  by  deducting 
the  cost  of  reducing  the  ore;  that  is  to  say,  if  a  purchaser  com- 
pute what  he  would  give  for  the  ore  he  would  figure  the  value 
of  the  same  on  the  dump,  and  then  he  would  deduct  from  that 
value  the  oo^  of  reducing  the  ore  to  bullion,  and,  having 
deducted  that  cost,  he  would  make  a  bid  for  the  ore,  and  this 
would  constitute  the  market  value.  No  one  could  possibly  con- 
tend that  the  market  value  of  crude  ore  was  the  vahie  of  fine 
ailver  in  such  ore.     On  the  other  hand,  the  market  value  would 
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be  the  value  of  fine  silver,  less  the  expense  of  *^^  getting  such 
eilver  out  of  the  ore.  We  are  satisfied  that  the  instruction  was 
in  fact  precisely  what  the  appellants  claim  it  should  be. 

Appellants  object  to  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction:  "The  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  the  side  lines  of  the  Niagara  location  are 
practically  perpendicular  to  the  vein,  then  the  side  lines  of  said 
location  become  the  end  lines,  and  the  plaintiffs  cannot  claim  the 
dip  beyond  the  side  lines."  But  there  was  no  evidence  what- 
ever in  the  case,  and  no  contention,  to  support  any  snch  instruc- 
tion. The  side  lines  of  the  Niagara  not  only  are  not  practically 
perpendicular  to  the  vein,  but  they  are  practically  not  far  from 
parallel  to  the  same.  There  were  no  facts  in  the  case  to  war- 
rant the  giving  of  such  an  instruction. 

Appellants  also  urge  error  in  the  exclusion  of  certain  testi- 
mony of  a  witness — William  E.  Hall — offered  to  be  introduced. 
Mr.  Hall  was  a  practical  miner.  He  testified  as  to  what  is  known 
as  the  "Eainbow  lode"  in  the  Butte  district.  He  said  that  it 
was  his  opinion  that  the  vein  on  the  Black  Rock  was  a  part  of 
or  an  exteusion  of  the  Rainbow  lode.  He  had  examined  the 
Black  Rock  mine.  He  saw  a  fault  in  that  mine.  Appellants 
then  offered  to  prove  by  Mr.  Hall  that  he  had  worked  five  claims 
on  the  Rainbow  lode,  and  that  the  faults  which  he  had  found 
on  the  Black  Rock  are  characteristic  of  the  Rainbow  vein.  The 
testimony  was  objected  to,  the  respondents  stating  that,  if  the 
appellants  intended  to  prove  that  this  fault  in  the  Black  Rock 
extends  to  the  Alice  mine,  with  which  mine  Mr.  Hall  was  fa- 
miliar, they  would  not  object.  Appellants  stated  that  they  did 
not  intend  to  prove  this.  The  court  sustained  the  objection,  re- 
marking: 'If  it  is  for  the  purpose  of  attempting  to  show  a  con- 
dition of  affairs  here  (that  is,  in  the  Black  Rock)  by  compar- 
ison of  what  exists  in  the  Alice,  or  in  any  other  ground  outside, 
nnless  it  is  shown  that  there  is  a  continuity  between  the  condi- 
■taons  which  exist  there  and  the  conditions  found  in  this  ground," 
the  evidence  will  not  be  admitted.    The  objection  was  sustained. 

We  are  of  opinion  that  the  learned  judge  of  the  district  *^* 
court  stated  the  reasons  for  excluding  the  testimony  as  completely 
as  we  could  set  them  forth.  The  subject  under  consideration  in 
Mr.  Hall's  testimony  was  a  fault  in  the  Black  Rock  vein.  One 
certainly  could  not  prove  the  existence  of  a  fault  in  one  vein  by 
showing  that  there  were  other  and  disconnected  faults  in  an- 
other vein,  which  the  witness  claimed  was  a  continuity  of  the 
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vein  under  consideration,  -without  dhoTving  any  continuity  in  the 
fault. 

Again,  appellants  contend  that  the  judgment  should  be  re- 
versed because  the  appellants'  counsel  were  not  present  when 
the  verdict  was  rendei-ed,  and  thus  had  no  opportunity  to  poll  the 
jury.  Appellants'  counsel  had  made  arrangements  with  the 
bailiff  that  when  the  jury  agreed  upon  a  verdict,  he,  the  bailiff, 
should  call  counsel.  This  was  a  matter  wholly  out  of  the  court, 
and  had  no  place  in  the  proceedings  in  the  court.  It  appears 
that  the  jury  came  in  at  a  time  when  all  the  counsel  were  absent. 
The  bailiff  omitted  to  send  for  appellants'  counsel.  The  counsel 
made  the  bailiff  his  agent  for  this  purpose,  and,  if  such  agent 
omitted  to  do  that  which  he  had  agreed  to  do,  "we  are  not  pro- 
pared  to  reverse  this  case  for  that  reason.  When  it  is  the  fact 
that  the  counsel  had  the  privilege  of  being  in  the  court,  if  he 
wished,  when  the  verdict  was  received,  and  his  accidental  absence 
at  that  time  was  not  o^ing  to  any  order  or  any  action  of  the 
court,  or  any  conduct  by  the  counsel  or  parties  on  the  other  side, 
we  shall  not  reverse  this  judgment  for  any  such  reason. 

Another  ground  set  up  for  the  granting  of  a  new  trial  is  the 
allied  misconduct  by  juror  Hess.  Hess  makes  an  aflBdavit  that 
he  was  ill,  and  that  he  agreed  to  the  verdict  in  order  to  get 
discharged  from  service.  But  this  juror  never  made  any  com- 
plaint to  the  court  of  his  illness.  When  the  jury  came  in  and 
rendered  its  verdict,  he  said  nothing  to  the  court,  and  there  was 
no  intimation  that  he  was  ill,  or  needed  any  medical  attendance. 
His  alleged  illness,  and  thereby  his  alleged  coercion  into  the 
verdict,  never  appeared  until  after  his  discharge  and  his  making 
an  affidavit  for  the  benefit  of  the  appellants.  The  case  was  an 
equity  one,  the  findings  were  advisory,  and  *'*^  the  district  court 
very  properly  disregarded  this  juror's  affidavit  given  to  impeach 
his  own  verdict:  Gordon  v.  Trevartlian,  13  Mont.  387;  40  Am, 
St  Rep.  452. 

It  is  also  attempted  to  be  shown  in  juror  Hess*  affidavit  that 
the  bailiff  in  charge  of  the  jury  was  guilty  of  misconduct.  The 
story  that  juror  Hese  tells  about  the  conduct  of  the  bailiff  bears 
upon  its  face  all  the  appearances  of  absurdity.  Perfiaps  the 
district  court  would  have  been  perfectly  justified  in  disbelieving 
Hess*  statements  in  regard  to  the  bailiff  without  any  contradic- 
tion, but  the  affidavit  was  contradicted  in  many  respects.  The 
district  court  was  perfectly  justified  in  paying  no  attention  to 
the  showing  attempted  to  be  made  by  the  Hess  affidavit 

Having  reviewed  all  the  questions  raised  in  this  case,  it  is 
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rdered  that  the  judgment,  and  the  order  ' 
B  affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


ordered  that  the  judgment,  and  the  order  denying  a  new  trial, 
be  affirmed. 


IN  THE  OASE  of  King  v.  Amy  &  Silvesrsmlth  <7t>n.  Mln.  Co.,  9 
Mont.  543,  the  supreme  court  decided  that,  under  section  2322  of 
the  United  States  Revised  Statutes,  it  must  he  held  that  if  "a  vein 
of  ore  crosses  the  side  line  of  a  location,  the  strike  is  terminated  by 
the  plane  of  each  side  line,  and  the  right  to  follow  the  vein  on  Its 
dip  Is  determined  by  a  vertioal  plau'e,  paraliel  to  the  end  lines,  drawn 
downward,  and  which  talies  effect  at  the  point  where  the  apex  of 
the  vein  intersects  the  sdde  line."  The  case  was  appealed  to  the 
supreme  court  of  the  United  States,  and  that  court,  In  reversing  the 
supreme  court  of  Montana,  held,  that  "the  side  lines  of  the  loca- 
tion of  a  lode  claim,  under  the  United  States  Revised  Statutes,  sec- 
tion 2322,  are  those  which  run  on  each  side  oif  'the  vein  or  lode,  dis- 
tant not  more  than  three  hundred  feet  from  the  middle  of  such 
vein,"  and  that  "a  line  in  such  location  wliich  does  not  run  parallel 
with  the  coui-se  of  the  vein  but  crosses  it,  is  an  end  line,"  and  also 
that  "when,  in  making  such  location,  the  claimant  calls  the  longer 
lines,  which  cross  the  vein,  side  lines,  and  the  shorter  lines,  which 
do  not  cross  it,  end  lines,  the  court  must  disregard,  in  its  decision, 
the  mistake  of  the  locator  iti  the  designation  of  the  side  and  end 
lines,  and  hold  the  locator  to  the  lines  properly  designated  by  him, 
as  it  cannot  relocate  them  for  him":  52  U.  S.  222. 

MINES— RIGHT  TO  FOIvLOW  DIP  OF  T^ODB.— Where  a  miner 
has  a  surface  location  together  with  a  lode  following  its  dips,  spurs, 
end  angles,  he  is  entitled  to  the  stirface  and  the  lode  wherever  It 
may  go,  so  far  at  least  as  it  may  extend  under  the  public  land: 
Bullion  Min.  Co.  v,  Croesus  etc.  Min.  Co.,  2  Nev.  168;  90  Am.  Dec. 
520.  See  especially  the  discups'lon  of  this  subject  in  the  extended 
note  to  McClintock  v.  Bryden,  63  Am.  Dec.  108,  109. 

TRIAL— VERDICT.— AFFIDAVITS  OF  JURORS  may  be  received 
to  attack  their  verdict  under  the  statutes  of  Montana,  if  such  affida- 
vit shows  a  resort  to  the  determination  of  chance:  Crordon  v.  Tre- 
varthan,  18  Mont.  387;  40  Am.  St.  Rep.  452,  and  note. 


Safely  v.  Caldwell. 

[17  Montana,  184] 

INTERVENTION  AFTER  DEFAULT.— Under  a  statute  pro- 
viding that  any  i>erson  may  intervene  "before  the  trial  of  an  ac- 
tion," a  default  takes  the  place  of  a  trial,  and  a  party  cannot  tile 
a  complaint  in  intervention  after  defendant's  default  has  been  en- 
tered, and  nothing  remains  to  be  done  but  to  enter  the  judgment. 

Safely  commenced  an  action  against  a  defendant  who  allowed 
a  default  to  be  entered  against  him  for  want  of  an  answer;  there- 
after, and  while  the  default  was  still  standing,  Caldwell  made 
application  to  intervene,  and  filed  a  complaint  in  intervention. 
A  clemurrer  to  this  complaint  was  sustained,  judgment  entered 
for  Safely,  and  Caldwell  appealed. 
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J.  A.  Luce,  far  the  appellant. 

Sutton  &  Thersher,  for  the  respondent. 

***  DE  WITT,  J.  We  are  of  the  opinion  that  the  complaint 
in  intervention  •vras  not  filed  in  time.  Section  24  of  the  Code  of 
Civil  ^®*  Procedure  of  1887  provides  that  "any  person  may 
before  the  trial  intervene  in  an  action  or  proceeding,"  etc.  We 
think  that,  in  the  eense  intended  by  this  statute,  the  intervenor 
in  this  case  did  not,  in  effect,  intervene  before  the  trial.  It  is 
true  that  no  trial  was  had  between  the  original  parties,  for  the 
reason  that  the  original  defendant  defaulted-  This  default  has 
never  .been  opened.    It  still  stands. 

It  was  held  in  Thompson  v.  Lumber  Co.,  4  Wa«(h.  600,  that  a 
cormplaint  in  intervention  was  in  time  if  it  were  not  filed  until 
after  a  motion  for  default  had  been  made.  But  in  the  case  at 
bar  there  was  more  than  a  motion  for  default.  The  default  had 
been  entered.  The  action  was  upon  a  simple  money  demand  for 
funds  alleged  to  be  in  the  hands  of  the  defendant  and  belonging 
to  the  plaintiff.  In  a  case  of  this  nature,  if  no  answer  is  filed 
within  the  time  specified  in  the  summons,  the  clerk  shall  enter 
the  default  of  the  defendant:  Code  Civ.  Proc,  sec.  245. 

In  this  case  more  formality  was  observed  than  was  required 
by  the  statute.  The  default  was  entered  in  court.  The  statute 
(Code  Civ.  Proc.,  eec.  245)  further  provides  that,  imm.ediately 
upon  the  entering  of  such  default,  the  clerk  shall  enter  judgment 
for  the  amount  specified  in  the  summons.  In  this  case,  the 
judgment  was  to  follow,  of  course,  upon  the  default.  Nothing 
remained  to  be  done  but  the  ministerial  act  of  the  clerk.  No 
trial  was  bo  be  had.  It  was  dispensed  with  by  the  default.  The 
clerk  enters  a  judgment,  after  a  trial,  just  as  he  does  after  a 
default.  If  the  intervention  must  take  place  before  trial,  we 
think  the  spirit  of  the  statute  is,  that  it  should  also  take  place 
before  that  happens  which  takes  the  place  of  a  trial — that  is  to 
say,  before  the  default,  and  where  the  default  is  undisturbed. 

It  is  said  in  Pomeroy  on  Remedies,  section  41G:  "Passing  to 
the  codes  of  Iowa  and  California,  we  see  that  intervening  rises  at 
once  into  a  proceeding  of  great  importance.  It  may  be  resorted 
to  in  any  and  all  actions,  and  at  every  stage  in  the  action  prior 
to  the  commencement  of  the  trial."  Again  we  find,  in  the  same 
book,  page  492:  "As  to  the  provision  that  the  intervenor 
"*•  has  no  right  to  delay,  it  has  been  held  that,  in  general,  he 
cannot  intervene  after  the  cause  has  been  submitted  to  the  court 
for  decision:  Teachout  v.  Railway  Co.,  75  Iowa,  722." 

In  the  case  at  bar,  the  oase  had  gone  farther  than  a  submission. 
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All  had  been  accomplished  •which  could  have  been  attained  by 
a  trial  and  verdict.  If  the  default  had  been  inadvertently 
entered,  or  by  reason  of  an  excusable  neiglect  of  the  defendant, 
an  application  to  open  the  default  could  have  been  made  on  the 
statutory  grounds,  and,  if  granted,  the  intervener  would  have 
had  opportunity  to  appear.  But  this  was  not  done.  The 
default  remained.  The  intervener  appeared  only  after  the 
default,  and  when  nothing  remained  but  to  enter  judgment,  just 
as  nothing  -would  remain  but  to  enter  judgment  after  a  trial  had. 
No  collusion  was  claimed  between  the  plaintiff  and  original 
defendant.  In  fact,  the  showing  was,  that  there  was  no  collu- 
sion. 

"We  are  of  the  opinion  that  the  intervener  did  not  intervene 
within  the  time  contemplated  by  the  spirit  of  the  statute:  Code 
Civ.  Proc.  1887,  eec.  24.    Judgment  is  affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


INTERVENTION.  -  THE  APPLTOATION  TO  INTEiRVENB 
MUST  BE  MADE  BEFORE  THE  TRIAL,  of  the  cause:  Extended 
note  to  Brown  v.  Saul,  16  Am.  Dec.  179,  180. 


First  National   Bank  v.  Collins. 

[17  Montana,  433.] 

EXECUTORS  AND  ADMINISTRATORS— PERSONAL  LIA- 
BILITY FOR  BORROWED  MONEY.— An  administrator  is  person- 
ally liable  for  money  bora-owed  by  him  in  his  representative  capac- 
ity wif-iout  an  order  of  court,  and  used  In  the  payment  of  the  debts 
of  the  estate  generally,  other  than  existing  debts  created  by  the  de- 
ceased, or  for  administi-ation  expenses,  or  for  the  aotuaJ  preserva- 
tion of  the  estate. 

Action  on  promissory  notes  made  by  defendants  as  administra- 
tors and  payable  to  plaintiff.  After  answer  filed,  plaintiff  had 
judgment  on  the  pleadings  and  defendants  appealed. 

Waterman  &  Callaway  and  H.  G.  Mclntire,  for  the  appellants. 

Smith  &  Gormley,  for  the  respondesnt 

436  j)E  WITT,  J.  The  defendants,  in  their  answer,  make 
their  allegations  with  some  vigor  of  language,  but  when  we 
arrive  simply  at  the  facts  set  up,  the  pleading  of  defendants 
seems  to  be  that  they,  as  adinimstrators  of  the  Higgins  estate, 
borrowed  this  money  and  used  it  for  the  eetate. 
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"We  cite  tbe  following  remarks  from  some  of  the  leading  text- 
writere  upon  the  law  of  administration,  negotiable  instruments, 
and  commercial  paper: 

**It  is  a  ireH-reoognized  principle  that  for  liabilities  contracted 
by  the  personal  representative,  albhottgh  for  the  benefit  and  in 
the  intereet  and  behalf  of  the  estate,  it  is  not  liable  to  creditors. 
Disbursements,  jreasonable  in  amount,  and  for  services  necessary 
in  the  proper  discharge  of  the  duties  imposed  upon  them,  will 
constitute  a  charge  in  favor  of  executors  and  administratora 
against  the  estate,  although  their  allowance  should  leave  no  sur- 
p)us  to  pay  creditors  of  the  deceased;  but,  in  the  absence  of 
statutory  authority,  the  probate  court,  as  already  stated,  lias  no 
jurisdiction  tw  adjudicate  between  the  personal  representative 
and  the  creditor.  It  follows  that  the  estate  is  not  liable  to  an 
attorney  for  his  services  at  the  instance  of  an  executor  or  admin- 
istrator, but  that  the  latter  is  himself  liable  in  a  suit  by  the  attor- 
ney. So  for  com  fed  to  the  stock  of  the  estate;  for  the  terms  of 
a  contract  by  the  administrator  in  renting  the  land  of  the  estate. 
The  same  holds  good  in  respect  of  negotiable  paper  made, 
rndoreed,  or  accepted  by  him,  although  he  add  to  his  sig- 
nature his  official  oharacber;  and  a  fortiori,  where  he  gives  a 
bond.  So  where  the  executor  employs  a  salesman  to  take  charge 
of  the  stock  in  trade  belonging  to  the  estate,  or  a  sawyer  to  saAv 
lumber.  So  where  money  is  borrowed  by  pledging  property  of 
tihe  estate,  unless  pledged  for  the  purposes  of  administration. 
Tor  the  same  reason,  the  estate  is  not  boiund  by  the  administra- 
toor'a  agreement  to  credit  a  note  payable  to  his  decedent  with 
the  value  of  work  done  upon  the  lands  of  the  estate":  2  Woer- 
ner's  American  Law  of  Administration,  sec.  356. 

"The  executor  or  administrator  of  a  decedent  has  no  power 
to  bind  the  latter's  estate  by  any  note  or  bill  which  he  may  ^^"^ 
make  in  his  representative  capacity.  So,  also,  is  it  impossible  for 
the  execuJboT  or  administrator  to  bind  tAie  estate  by  the  aocept- 
anoe  of  a  bill  drawn  in  settloment  of  a  claim  against  the  estate. 
In  all  sudh  cases,  the  executor  or  administrator  is  personally  lia- 
ble, even  though  the  signature  is  stated  in  the  most  explicit  man- 
ner to  have  been  made  in  his  representative  cliaracter**:  Tiedeman 
on  Commercial  Paper,  sec.  146. 

"An  administrator  or  executor  cannot  bind  the  decedent's  es- 
tate by  any  negotiable  instrument.  He  can  only  bind  himself. 
If  he  make,  accept,  or  indorse  a  negotiable  instrument,  he  will 
bind  himself  personally,  eren  if  he  adds  to  his  own  name  the  des- 
ignation of  his  office  as  personal  representative.     Thus,  if  he 
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signs  himself  'A  B,  executor  (or  adimmstrator)  of  C  D/  or 
*A  B,  as  executor  of  C  D/  the  representative  terma  will  be  re- 
jected as  surplusage.  And  an  accommodation  indorser,  or  ac- 
ceptor, who  pays  the  amount  of  the  instrument,  has  no  claim 
against  the  decedent's  estate.  But  if  the  bill  or  note  of  the 
personal  representative  be  taken  for  a  debt  of  the  decedent,  the 
estate  is  discharged  from  liability,  and  the  representative  alone 
is  bound":  1  Daniel  on  Negotiable  Instruments,  sec.  262. 

'^here  a  note  or  bill  is  given  by  an  executor  or  administrator 
as  such  he  will,  in  general,  be  individually  hable  for  its  payment. 
So,  upon  an  indorsement  by  him  as  executor;  or  upon  his  writ- 
ten promise  to  pay  such  debt,  he  having  assets  of  the  estate  in 
his  hands  at  the  time  of  giving  the  promise.  This  is  true,  also, 
where  he  has  given  his  note  in  renewal  of  one  made  by  his  tes- 
tator. In  like  manner,  an  administrator  will  be  individually  lia- 
ble on  a  note  given  by  him  for  personal  property  purchased  for 
the  benefit  of  the  estate.  But  a  note  given  by  an  administrator, 
and  expressed  to  be  *for  value  received  by  A  (the  intestate)  and 
his  heirs/  has  been  held  to  be  void  for  want  of  consideration. 
The  mere  addition  of  'administrator*  to  an  acceptor's  signature 
does  not  qualify  his  liability  or  render  the  acceptance  of  a  bill 
conditional.  But,  in  general,  an  executor,  like  an  agent,  must  ex- 
pressly limit  his  promise  to  payment  out  of  the  estate  repre- 
eented  in  order  *^®  to  avoid  individual  liability  on  it.  And 
merely  adding  the  word  'administrator*  will  not  amount  to  such 
a  restriction,  as  we  have  seen;  especially  where  the  estate  admin- 
istered is  not  particularly  designated":  1  Randolph  on  Commer- 
cial Paper,  sec.  439.  See,  also,  numerous  cases  cited  in  these  text- 
books, which  we  will  not  review. 

It  is  not  pretended  that  these  notes  were  given  for  the  ex- 
ipenses  of  administration.  This  court  said,  in  Dodson  v.  Nevitt, 
6  Mont.  518:  "Claims  against  the  estate  are  those  in  existence  at 
the  date  of  the  death  of  the  deceased.  Other  claims  against  an 
estate  are  those  incurred  by  the  administrator  or  executor  in 
settiing  the  estate,  and  are  properly  denominated  'expenses  of  ad- 
ministration.' "  The  rule  seems  to  be  as  laid  down  by  the  above- 
quoted  writers. 

It  is  said  in  Dunne  v.  Deery,  40  Iowa,  251,  a  case  relied  upon 
by  the  appellants,  as  follows:  "The  rule  is  very  well  settled  tiiat 
an  administrator  or  executor  cannot  bind  the  assets  of  the  de- 
ceased by  his  proonissory  note.  If  he  executes  a  note,  and  adds  to 
his  signa'ture,  'as  executor  for*  the  deceased,  he  will  nevertheleea 
be  personally  liaible:  King  v.  Thorn,  1  Term.  Rap.  489;  Aspinwall 
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V.  Wake,  10  Bing.  55;  Davis  v.  French,  20  Me.  21;  37  Am.  Dec. 
36;  Walker  v.  Patterson,  36  Me.  273.  But  while  the  administra- 
tor will  be  peraonally  and  alone  bound  upon  the  note,  yet  if  that 
for  which  it  was  given  was  legally  a  claim  against  the  estate,  the 
giving  and  accepting  the  note  will  not,  without  more,  discharge 
the  estate." 

Counsel,  in  argument,  cite  this  Iowa  case,  as  showing  that  the 
case  at  bar  is  an  exception  to  the  general  rule,  but  it  does  not  ap- 
pear in  the  case  before  us  that  that  for  which  the  note  was  given 
was  already  legally  a  claim  against  the  estate. 

We  take  the  following  from  another  case  relied  upon  by  the 
appellants:  McLaughlin  v.  Winner,  63  Wis.  120;  53  Am.  Rep. 273. 
"It  is  a  general  rule  that,  upon  all  contracts  made  by  an  executor 
or  administrator,  in  the  discharge  of  his  duties  as  such,  he  is  lia- 
ble personally;  and  his  liability  does  not  depend  upon  the  fact 
that  he  has  assets  in  his  hands  sufficient  to  discharge  the  debts 
so  incurred;  and  the  judgment,  if  any  be  recovered,  **®  is  to  be 
satisfied  out  of  his  estate,  and  not  out  of  the  estate  of  the  de- 
ceased. There  are,  undoubtedly,  exceptions  bo  the  general  rule, 
but  they  depend  upon  equitable  considerations,  which  clearly 
show  that  the  estate  in  the  hands  of  the  executor  or  administra- 
tor ought  to  be  charged  with  the  payment  of  the  claim  rather 
than  the  property  of  the  executor  oa:  administrator'*:  Citing  many 
eases. 

The  case  at  bar,  in  our  opinion,  is  not  an  exception  to  the  rule 
that  the  administrators  are  personally  liable.  It  does  not  ap- 
pear that  the  notes  given  by  them  were  simply  an  acknowl- 
edgment of  a  former  debt  existing  against  the  estate  and 
created  by  Uie  deceased.  It  does  not  appear  that  the 
money  "received  by  the  estate  vqton  tlie  not<ee  given  was 
used  for  the  purposes  of  administration  or  funeral  expernsee, 
if  such  facts  would  be  important  if  they  existed.  It  does  not 
appear  that  the  money  so  obtained  was  upon  any  order  or  per- 
mission of  a  court  having  power  to  make  such  ordea*  or  give  such 
permission.  It  does  not  appear  that  the  money  was  used  in  the 
actual  preservation  of  the  estate,  as  discussed  in  Dunne  v.  Deery, 
40  Iowa,  251. 

We  atre,  therefore,  of  opinion  that  this  judgment  muai  be  af- 
firmed, and  it  is  so  ordered. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 

EXECUTORS  AND  ADMINISTRATORS— PERSONAL  LIARIIr- 
ITY  FOR  RORROWET)  MONEY.-To  my  tlint  nn  ox<»ontor  cnn.  hy 
borrowlug  money,  eooble  the  person  who  has  lent  It  to  stand  as  a 
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creditor  of  the  estate  Is  to  say  that  which  finds  support  In  neither 
authority  nor  principle.  Upon  a  contract  of  borrowing  made  by  an 
executor  after  the  death  of  the  testator,  the  executor  Is  personally 
liable,  and  cannot  be  sued  as  executor  so  as  to  get  execution  against 
the  assets  of  the  estate:  Extended  note  to  Schlleker  r.  Hemenway, 
ante,  pp.  120,  121. 
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People  v.  Adelphi  Club. 

[149  Nkw  Yoek,6] 

SOOIAL  CLUBS,  SALE  OF  WINES  AND  LIQUORS  BY.— A 
•odal  club,  not  organized  for  the  purpose  of  evading  any  law,  bat 
to  establish  and  maintain  a  library  and  readingrooma,  and  to  pro- 
mote social  intercourse  among  its  members,  and  wliieh  serves  liquors 
to  tliem  upon  their  written  order,  at  a  price  fixed  by  one  of  its  com- 
mittees, is  not  guilty  of  the  selling  of  liquors,  within  the  meaning  of 
a  statute  prohibiting  any  person  without  license  from  oelling  either 
strong  or  spirituous  liquors  In  less  quantity  than  five  gallons  at  a 
time,  to  be  drunk  or  used  on  the  prenxlses  where  the  same  shall  be 
■old. 

INTOXICATING  LIQUORS.  SALES  OP  BY  SOCIAL  OLUBS. 
If  the  object  of  its  organization  Is  merely  to  provide  Its  members 
with  a  convenient  method  of  obtaining  a  drink  whenevw  they  de- 
sire it,  or  If  the  form  of  membership  is  no  more  than  a  pretense,  so 
that  any  person,  witliout  dlscrlmlnaUon,  can  procure  liquor  by  slpjn- 
Ing  his  name  in  a  bo<^  or  buying  a  ticket  or  a  chip,  thus  enabling  tlie 
proprietor  to  conduct  an  illicit  traffic,  then  the  sale  of  liquors  by  a 
ch»b  to  its  members  Is  contrary  to  the  provisions  of  the  excise  law. 
If,  on  the  other  hand,  the  club  is  organized  and  conducted  in  good 
faith,  with  a  Limited  and  select  membership,  as  well  as  owning  Its 
property  In  common,  and  formed  for  social,  literary,  artistic,  or  other 
purposes,  to  wliich  the  furnishing  of  liquors  to  Its  members  Is  mere- 
ly incidental,  in  the  same  way  and  to  the  same  extern  as  the  supply- 
ing otf  dinners  or  dally  papers  might  be.  Its  furnishing  of  liquors  to 
Its  mombers,  thmigh  such  liquors  are  paid  for  by  them.  Is  not  a  sale 
within  the  meaning  of  that  law. 

THB  CONSTRUCTION  OF  A  STATUTE  penal  In  Its  character 
by  public  ofllcers  charged  with  the  duty  of  executing  lis  provisions 
for  many  years,  may  properly  be  considered  In  determining  the  legis- 
lative intention. 

Matthew  Hale,  for  the  appellant 

Eugene  Burlingame,  distriot  attorney,  for  the  rMpondent 
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^  HAIGHT,  J.  The  offense  of  wWch  tlie  defendant  standa 
oonvicted  is  that  of  selling  strong  and  spirituous  liquors  to  be 
drunk  upon  the  premises,  without  a  license,  in  violation  of  sec- 
tion 31  of  chapter  401  of  the  laws  of  1892. 

®  On  the  twenty-edg'hth  day  of  January,  1895,  one  Leopold  M. 
Stark  made  a  written  order  upon  a  piece  of  paper  for  five  glasses 
of  liquor,  and  delivered  the  same  to  the  steward  of  the  defendant, 
who  filled  the  order  from  the  stock  of  liquors  belonging  to  the 
club,  and  the  same  was  served  to  Stark  and  his  associates,  who 
drank  it  upon  the  premises.  They  were  all  members  of  the  club. 
The  following  evening  Stark  paid  the  steward  therefor  fifty 
cents,  which  went  into  the  treasury  of  the  club. 

The  defendant  was  regularly  incorporated  on  the  tenth  day 
of  February,  1881,  as  a  social  club,  to  establish  and  maintain  a 
library,  reading  and  assembly  rooms,  and  to  promote  social  in- 
tercourse among  its  members.  It  is  managed  by  a  board  of  trus- 
tees, with  a  membership  limited  to  one  hundred  and  fifty  per- 
sons of  full  age  and  residents  of  the  city  of  Albany.  A  person 
can  be  admitted  as  a  member  only  when  proposed  by  some  mem- 
ber to  whom  he  is  personally  known,  and  upon  the  recommenda- 
tion of  the  board  of  trustees,  and  by  an  election  by  the  membeirs 
at  a  regTilax  meeting  of  the  club  by  a  two-thirds*  vote.  The  ini- 
tiation fee  is  fifty  dollars,  and  the  annual  dues  thirty  dollars. 

The  defendant  maintains  a  club  house  at  the  comer  of  Divis- 
ion and  South  Pearl  streets  in  the  city  of  Albany,  in  which  there 
are  parloTS,  a  ballroom,  diningroom,  kitchen,  library,  cardrooms, 
billiard,  pool,  and  store  rooms,  with  apartments  for  the  janitor. 
Meals,  cigars,  and  liquors  are  served  to  members  of  the  club  upon 
their  written  orders  at  a  price  fixed  therefor  by  the  house  com- 
mittee of  the  board  of  trustees,  which  is  charged  to  the  member, 
who  pays  therefor  monthly.  The  money  so  paid  in  by  the  mem- 
bers, together  with  the  annual  dues,  is  used  in  defraying  the  gen- 
eral expenses  of  the  club,  its  library,  readingrooms,  servants, 
lights,  and  fuel,  and  in  keeping  up  its  stock  of  provisions,  cigars, 
and  liquors.  Its  business  is  conducted  solely  for  the  entertain- 
ment and  recreation  of  its  members,  and  not  for  the  purpose  of 
deriving  a  profit  beyond  the  defraying  of  its  expenses.  Eesidents 
of  the  city  of  Albany  may  be  introduced  to  the  ®  club  by  any 
member  thereof  once  a  year.  Nonresidents  may  in  like  manner 
be  introduced,  not  to  exceed  ten  times  a  year.  A  member  intro- 
ducing a  visitor  is  required  to  register  his  name  in  a  book  kept 
for  that  purpose,  and  to  be  responsible  for  his  cond-uot  while  in 
the  clubhouse.    From  ten  to  twelve  entertainments,  social,  Ht- 
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erary,  musical,  and  dramatic  are  given  ftmmally,  to  which  the  fe- 
male friends  of  members  are  invited. 

The  statute  under  which  the  defendant  was  indicted  provides 
as  follows:  "Any  person  who,  without  having  a  license  granted 
to  hitn  in  pursuance  of  a  law  of  this  state  permitting  him  to  sell 
either  strong  or  spirituous  liquors,  wines,  ale,  or  beer,  shall  sell 
etrong  or  spirituous  liquors,  wines,  ale,  or  beer  in  quantities  of 
less  than  five  gallons  at  a  time,  or  shall  sell  any  strong  or  spirit- 
uous liquor,  wine,  ale,  or  beer  in  quantities  of  five  gallons  or 
more  at  a  time  to  be  drunk  or  used  on  the  premises  where  the 
eame  shall  be  sold,  or  in  any  garden  or  inclosure  communicating 
with  such  premises,  or  in  any  public  street  or  place  contiguous 
thereto,  shall  be  guilty  of  a  misdemeanor." 

Upon  the  trial,  the  defendant  asked  the  court  to  direct  the 
jury  to  find  a  verdict  of  acquittal  on  the  grounds:  1.  That  the 
facta  proven  do  not  constitute  a  crime;  2.  That  the  facts  proven 
do  not  show  tha.t  the  defendant  has  violated  section  31  of  chapter 
401  of  the  laws  of  1892  or  any  of  the  provisions  of  said  chapter 
401  of  the  laws  of  1892.  The  court  refused  to  so  direot,  and  an 
esoesption  was  taken  by  the  defendant. 

The  court  was  then  asked  by  the  defendant  to  charge  that 
**the  disposing  of  wines  and  liquors  by  the  defendant  is  not  a 
sale  of  the  same  within  the  meaning  and  intent  of  the  provis- 
ions of  chapter  401  of  the  laws  of  1892,  or  of  the  laws  amend- 
atory or  supplementary  thereto,  and  that  the  furnishing  of  wines 
and  liquors  by  the  defendant  to  its  members,  as  shonm  by  the 
evidence,  is  not  a  violation  of  section  31  of  chapter  401  of  the 
laws  of  1892,  nor  a  violation  of  any  of  the  *®  provisions  of  said 
act."    This  was  refused  and  an  exception  was  taken. 

Much  has  already  been  written  with  reference  to  the  liability 
of  social  clubs  nnder  excise  laws.  An  hnpression  has  prevailed 
that  they  were  not  brought  within  the  provisions  of  the  ^tute, 
end,  consequently,  thousands  of  clubs  have  been  organized  all 
over  the  country,  by  hotel  and  saloon  keepers  who  had  been 
refused  a  license,  for  the  purpose  of  evading  the  laws  with  ref- 
erence thereto.  The  devices  adopted  by  these  so-oalled  clubs 
were  numerous,  and,  in  many  instances,  ingenious.  It,  however, 
has  not  been  difficult  to  ascertiin  the  true  purpose  and  intent  of 
their  organization.  And  the  courts  thus  far  have  not  failed  to 
unmask  such  schemes,  and  hold  the  organizers  thereof  respon- 
eible  for  a  violation  of  the  law.  But  this  defendant  is  concrded 
to  be  a  legitimate  club,  regularly  organized,  of  many  years*  stand- 
ing, and  conducted  for  the  purposes  mentioned  in  ita  articles 
of  incorporation. 
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Tlie  first  question  is,  has  the  liability  of  such  a  club  evea:  been 
determined  by  this  court?  Upon  this  question  the  counsel  for 
the  respective  parties  differ  with  reference  to  what  was  decided 
in  the  case  of  People  v.  Andrews,  115  N.  Y.  427.  In  that  case, 
the  general  term  held  that  social  clubs,  organized  for  legitimate 
purposes,  were  authorized  by  the  statute;  that  the  property  of 
the  club  was,  in  effect,  the  joint  property  of  the  members,  and 
that  the  furnishing  of  liquors  of  the  club  to  its  members  by  the 
steward  was  not  a  violation  of  the  statute.  There  was  evidence, 
however,  in  that  case  tending  to  show  that  the  club  was  a  fraud- 
ulent concern,  organized  for  the  purpose  of  evading  the  law  by 
a  saloonkeeper  who  had  been  refused  a  license;  that  any  person 
could  join  the  club  upon  the  payment  of  fifty  cents,  which  was 
returned  to  him  upon  his  withdrawal,  and  that  the  only  object 
and  purpose  of  the  organization  was  the  sale  of  strong  and  spirit- 
uous liquors.  The  general  term  ireaiched  the  conclusion  that  the 
trial  court  should  have  submitted  to  the  jury  the  question  as  to 
whether  the  organization  was  a  scheme  or  a  device  to  evade  the 
excise  law:  People  v.  Andrews,  50  Hun,  592,  595. 

*^  Upon  this  question  the  court  of  appeals  differed  with  the 
general  term,  holding  that  the  question  of  sale,  under  the  stat- 
ute depended  upon  the  character  of  the  act.  The  opinion  calls 
attention  to  the  evidence  in  much  detail,  tending  to  show  the 
fraudulent  character  of  the  organization;  that  the  sales  were 
made  for  cash,  and  the  business  conducted  in  every  respect  as  in 
an  ordinary  saloon.  And  then  concludes:  "Whatever  may  be  the 
merits  of  the  scheme  prescribed  by  the  organization,  it  has  no 
effect  here.    It  did  not  control  or  govern  the  parties," 

We  are  aware  that  it  has  been  generally  understood  that  this 
court  in  that  case  intended  to  hold  clubs  liable  under  the  statute, 
and  that  the  general  terms  in  several  instances  have  subsequently 
60  held,  resting  their  decisions  upon  that  case:  People  v.  Sinell, 
34  K  Y.  898;  People  v.  Bradley,  33  N.  Y.  562;  People  v.  Luhrs, 
7  Misc.  Eep.  503.  But  such  was  not  the  intention  of  this  court, 
and  to  that  extent  its  determination  has  been  misunderstood. 
The  question  here  presented  must,  therefore,  be  regarded  as  un- 
decided and  still  open  for  consideration. 

In  11  American  and  Englisih  Encyclopedia  of  Law,  727,  it  is 
said  that  "the  distribution  of  liquors  by  a  bona  fide  club  among 
its  members  is  not  a  sale  within  the  inhibition  of  a  liquor  law, 
even  though  the  person  receiving  the  liquor  gives  money  in  re- 
turn for  it,  and  the  law  prohibiting  the  sale  of  liquor  on  Sun- 
days does  not  apply  to  such  a  club.    It  is  otherwise,  however. 
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where  the  club  is  simply  a  device  resorted  to  as  a  means  of  evad- 
ing the  statute." 

Black  on  Intoxicating  liquors,  at  section  142,  after  referring 
to  the  authorities  in  tlie  different  states  upon  the  subject,  con- 
cludes as  follows:  "Upon  the  whole,  therefore,  notwithstanding 
some  conflicting  rulings,  the  rational  conclusion  is  that  the  in- 
tent must  govern.  On  the  one  hand,  if  the  object  of  the  organi- 
zation is  merely  to  provide  the  members  with  a  convenient 
method  of  obtaining  a  drink  whenever  they  desire  it,  or  if  tlie 
form  of  membership  is  no  more  than  a  pretense  so  that  any 
person  without  discrimination  can  procure  liquor  ^*  by  signing 
his  name  in  a  book,  or  buying  a  ticket,  or  a  chip,  thus  enabling 
the  proprietO'r  to  conduct  an  illicit  traffic,  then  it  falls  ^vithin 
th'e  terms  of  the  law.  But,  on  the  other  hand,  if  the  club  is  or- 
ganized and  conducted  in  good  faith  with  a  limited  and  selected 
mcjnbership,  really  owning  its  property  in  common,  and  formed 
for  social,  literary,  artistic,  or  other  purposes,  to  which  the  fur- 
nishing of  liquors  to  its  members  would  be  merely  incidental,  in 
the  same  way  and  to  the  same  extent  that  the  supplying  of  din- 
ners or  daily  papers  might  be,  then  it  cannot  be  considered  as 
within  either  Uie  purpose  or  letter  of  the  law." 

In  Graff  t.  Evans,  L.  B.  8  Q.  B.  Div.  373,  the  appellant  was  a 
manager  of  a  club  under  tlie  supervision  of  trustees,  in  whom  all 
the  property  of  the  club  was  vested.  The  club  was  not  licensed 
for  the  sale  of  intoxicating  liquors,  but  these  were  supplied  at 
fixed  prices  to  members  for  consumption,  the  money  produced 
thereby  going  to  the  general  fund  of  the  club.  The  manager,  in 
the  course  of  his  employment,  supplied  liquors  to  a  member.  It 
was  held  that  it  was  not  a  sale  within  the  meaning  of  the  licens- 
ing act.  Field,  J.,  in  delivering  the  opinion  of  the  court,  savs: 
"The  question  here  is,  Did  Graff,  the  manager  who  supplied  the 
liquor  to  Foster,  effect  a  sale  by  retail?  I  think  not.  I  think 
Foster  was  an  owner  of  the  property,  together  with  all  the  other 
members  of  the  club.  Any  member  was  entitled  to  obtain  the 
goods  on  payment  of  the  price.  A  sale  involves  the  element  of  a 
bargain.  There  was  no  bargain  here,  nor  any  contract  with 
Graff  with  respect  to  the  goods.  Foster  was  acting  upon  his 
rights  as  a  member  of  the  club,  not  by  reason  of  any  new  con- 
tract, but  und&r  his  old  contract  of  association,  by  which  he  sub- 
scribed a  sum  to  the  funds  of  the  club  and  became  entitled  to 
have  ale  and  whisky  supplied  to  him  as  a  member  at  a  certain 
price.** 

In   State  y.  St  Ixmis  Club,  125   Mo.  308,  it  was  held   that 
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the  distribution  of  mnes  or  other  liquors  among  tlie  mem- 
"bers  of  a  Boeial  club  which  is  a  bona  fide  organisation  with 
limited  membership,  admission  to  which  is  ^*  only  on  a  vote 
of  the  governing  board,  and  with  common  ownership  of  property, 
is  not  a  sale  of  liquor  within  the  meaning  of  the  Missouri  dram- 
shop act.  This  is  a  recent  case,  and  the  opinion  contains  a  re- 
view of  all  of  the  decisions  upon  the  subject. 

The  courts  in  our  sister  states  are  in  conflict  upon  the  ques- 
tion discussed  in  the  above  cases.  Many  of  the  decisions  are 
based  upon  local  statutes  differing  materially  from  our  own,  and 
other  cases  are  disposed  of  upon  the  ground  of  the  fraudulent 
character  of  the  organization.  Attention  is  called  to  Common- 
wealth T.  Ewig,  145  Ma^s.  119;  Selm  v.  State,  55  Md.  566;  39 
Am.  Eep.  419;  Tennessee  Club  v.  Dwyer,  11  Lea,  452;  47  Am. 
Eep.  298;  Piedmont  Club  v.  Commonwealth,  87  Va.  541;  Colum- 
bia Club  V.  McMaster,  35  S.  C.  1;  28  Am.  St.  Eep.  826;  Barden 
v.  Montana  Club,  10  Mont.  330;  24  Aul  St.  Eep.  27;  Koenig  v. 
State,  33  Tex.  Cr.  Eep.  367;  47  Am.  St.  Eep.  35;  People  v.  Soule, 
74  Mich.  250;  State  v.  Horacek,  41  Kan.  87;  State  v.  Essex  Club, 
53  K  J.  L.  99;  State  v.  Lockyear,  95  N.  C.  633;  59  Am.  Eep. 
287;  State  v.  Neis,  108  N.  C.  787;  State  v.  Mercer,  32  Iowa,  405; 
Eickart  v.  People,  79  111.  85;  State  v.  Easton  Club,  73  Md. 
97;  Kentucky  Club  v.  Louisville,  92  Ky.  309;  Newell  v.  Heming- 
way, 16  Cox  C.  C.  604;  Commonwealth  v.  Pomphret,  137  Mass. 
564-567;   50  Am.  Eep.  340, 

For  a  full  and  elaborate  consideration  of  the  cases  we  refer  to 
Black  on  Intoxicating  Liquors,  section  142,  and  to  State 
v.  St.  Louis  Club,  125  Mo.  308.  A  further  discussion  of  them 
here  we  do  not  deem  necessary  or  profitable,  for  the  question 
presented  must  be  determined  upon  a  construction  of  our  own 
statute.  It  first  provides  for  the  creation  of  boards  of  excise  in 
towns  and  cities,  prescribes  their  powers  and  duties,  and  then,  in 
section  19,  provides  that  "a  board  of  excise  may,  when  anthorized 
by  law,  and  not  otherwise,  grant,"  etc.,  a  license.  It  then  speci- 
fies the  cases  in  which  a  license  may  be  granted:  1.  To  the  keeper 
of  an  inn,  tavern,  or  hotel;  2.  To  the  keeper  of  a  saloon;  3.  To 
the  keeper  of  a  saloon  for  the  sale  of  ale  and  beer  only;  4.  To 
the  keeper  of  a  store;  and  5.  To  the  keeper  of  a  drugstore.  ** 
The  statute  contains  no  provision  authorizing  the  issuing  of 
a  license  to  a  club  or  an  organization  of  the  character  of  the  de- 
fendant. And  it  was  conceded  on  the  part  of  the  learned  dis- 
trict attorney  upon  the  argument  that  the  defendant  was  not  an 
inn,  tavern,  or  hotel,  a  saloon,  store,  or  drugstore,  within  the 

Am.  St.  Rkp„  Vou  LII.— « 
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meaning  of  the  act  ■which  permitted  hoards  of  excise  to  issue  a 
license  to  it.  We  are  thus  brought  to  a  consideration  of  the  pro- 
visions of  section  31,  under  -which  the  defendant  was  indicted, 
It  is  prohibitory  as  to  form  and  character  of  the  sale  of  strong 
and  spirituous  liquors,  wines,  ale,  or  beer  by  a  person  without 
having  a  license.  It  provides  that  a  person  offending  shall  be 
guilty  of  a  misdemeanor.  This  section  doubtless  must  be  con- 
sidered in  connection  with  section  19,  -which,  as  we  have  seen, 
regulates  the  sale  of  strong  and  spirituous  liquors  by  requiring 
persons  -who  engage  in  that  business  to  first  procure  a  license, 
and  specifies  the  kinds  of  license  which  the  board  of  excise  may 
issue.  The  fact  that  clubs  of  the  nature  of  the  defendant  are 
not  included  within  its  provisions  has  an  important  bearing  upon 
the  meaning  to  be  placed  upon  the  provisions  of  section  31.  In 
this  connection,  the  construction  placed  upon  a  statute  penal  in 
character,  by  public  officers  charged  with  the  duty  of  executing 
its  provisions  for  many  years,  may  properly  be  considered  in  de- 
termining the  legislative  intention:  Potter's  Dwarris  on  Statutes, 
183,  184;  People  v.  Dayton,  55  N.  Y.  367-378;  Brown  v.  United 
States,  113  U.  S.  668.  Upon  this  subject  the  evidence  shows 
that  clubs  in  this  state  have  existed  for  a  long  period;  that  they 
have  not  been  required  to  take  out  a  license,  and  yet  it  is  a  well- 
known  fact  that  they  have  kept  on  hand  stocks  of  liquors  which 
they  distributed  to  their  members.  Was  it  then  intended  that 
the  distribution  of  liquors  by  a  club  among  its  members  should 
be  a  sale  within  the  contemplation  of  the  statute?  If  so,  com- 
missioners of  excise,  police  officers,  and  district  attorneys  have  for 
many  years  neglected  their  official  duties. 

As  we  have  seen,  the  defendant  is  a  social  club  organized  un- 
der the  statute  for  a  legitimate  purpose,  to  which  the  furnishing 
*■  of  liquors  to  its  members  is  merely  incidental  and  is  not  un- 
like the  supplying  of  dinners  or  articles  which  the  member  may 
desire  for  his  own  comfort  and  entertainment.  The  defendant 
has  a  limited  and  selected  membership.  And  whilst  the  prop- 
erty and  supplies  are  technically  owned  by  the  club,  each  mem- 
ber is  in  equity  an  equal  owner  in  common.  It  was  not  organ- 
ized for  the  purpose  of  engaging  in  a  business  for  profit,  or  for 
the  traflBc  in  liquors.  It  engages  in  no  business  other  than  that 
which  pertains  t«  the  maintenance  of  its  library,  readingrooms, 
and  the  social  intercourse  and  comfort  of  its  members.  Liquors, 
as  well  as  other  supplies,  are  distributed  to  its  members  upon  the 
written  order  of  the  member  at  a  price  fixed  by  the  officers  of  the 
club  designed  to  cover  tlie  purchase  price  and  disbursementa  in 
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eerving.  These  orders  pass  to  the  stewaxd  or  treasurer  of  the 
<jlu,b,  and  are  charged  against  the  member,  ■who  settles  therefor 
monthly.  "We  think  that  the  transaction  -with  Stark  did  not 
amount  to  a  sale  within  the  meaning  of  the  statute.  It  -was  but 
A  distribution  among  the  meonbers  of  the  club  of  the  property 
that  belonged  to  them.  The  fact  that  a  payment  was  made 
does  not  change  the  character  of  the  act,  for  it  -was  but  the  means 
Adopted  by  which  each  member  could  receive  his  own  and  not 
that  belonging  to  his  fellow-member.  The  payment  went  into 
the  treasury  to  ultimately  restore  that  which  he  had  taken. 

We  think  the  court  erred  in  refusing  to  charge  as  requested 
that  the  act  charged  against  the  defendant  was  not  a  violation 
•of  the  statute,  and  that  the  judgment  of  the  general  tenn  and 
court  of  sessions  should  be  reversed,  and  the  defendant  dis- 
charged. 

All  concur. 

Judgment  reversed. 


SOCIAL  CLUBS— SALE  OF  LIQUORS  BY.— The  distribution  of 
liquors  at  cost  by  a  bona  fide  Incorporated  social  club  to  its  members 
Is  not  a  sale  for  which  a  license  can  be  required  under  a  general 
liquor  law  not  specially  mentioning  such  clubs:  Columbia  Club  v. 
McMaster,  35  S.  C.  1;  28  Am.  St.  Bep.  826,  and  note.  See  the  full  dis- 
cussion of  this  subject  contained  in  the  monographic  note  to  Barden 
T.  Montana  Club,  24  Am.  St.  Rep.  35-50. 

STATUTES— CONSTRUCTION  OF.— The  long  established  oon- 
etructlon  of  a  statute  by  the  officers  who  execute  it  ought  to  have 
the  force  of  a  judicial  determination:  Bruce  v.  Schuyler,  4  Gilm.  221; 
46  Am.  Dec.  447. 
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[149NBW  York,  195.] 

SUNDAY  LAWS,  CONSTITUTIONALITY  OF.— A  statute  for- 
bidding and  punishing  the  carrying  on  the  business  and  work  of  a 
barber  on  Sunday,  provided  in  the  city  of  New  York  and  in  the  vil- 
lage of  Saratoga  Springs  barber  shops  may  be  kept  open  and  work 
performed  therein  until  1  o'clock  of  the  afternoon  of  that  day.  Is  not 
tn  conflict  with  the  provisions  of  the  state  constitution  declaring  that 
no  person  shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law,  nor  does  it  violate  the  constitution  of  the  United 
States  by  denying  to  any  class  of  citizens  the  equal  protection  of  the 
laws. 

Prosecution  and  conviction  for  engaging  in  the  business  of  a 
barber  at  nnmber  57  West  Thirty-third  street,  in  the  city  of  New 
York,  on  Sunday  afternoon  nntil  8  o'clock  for  the  purpose  of 
•having  customers  and  cutting  and  dressing  their  hair. 
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Albert  I.  Sire,  for  the  appellant. 
John  D.  Lindsay,  for  the  respondent 

iiM*  VANN",  J.  The  main  ground  upon  -which  the  defendant 
asks  US  to  reverse  the  judgment  against  him  is,  that  the  statute 
under  "which  he  was  convicted  is  in  conflict  v^ith  that  provision 
of  the  constitution  which  provides  that  "no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due  process  of  law**: 
Const.,  art.  1,  sec.  6.  The  statute  in  question,  entitled,  "An 
act  to  Tegulate  barbering  on  Sunday,"  provides  that  "any  person 
who  carries  on  or  engages  in  the  business  of  shaving,  haircutting, 
or  other  work  of  a  barber  on  the  first  day  of  the  week  shall  be 
deemed  guilty  of  a  misdemeanor,  ....  provided  that  in  the 
city  of  New  York  and  the  village  of  Saratoga  Springs  barber 
shops  ....  may  be  kept  open  and  the  work  of  a  barber  per- 
formed therein  until  1  o'clock  of  the  afternoon  of  the  first  day  of 
the  week":  Laws  1895,  c.  823. 

The  defendant  claims  that  this  statute  deprives  him  to  a  cer- 
tain extent  of  his  "liberty,"  by  preventing  him  from  carrying  on 
a  lawful  calling  as  he  wishes,  and  also  of  his  "property,"  by  pre- 
venting the  free  use  of  his  premises,  tools,  and  labor,  and  thus 
rendering  them  less  productive.  It  is  not  claimed  that  his  occu- 
pation is  of  a  noisy  nature,  or  that  he  so  carried  on  his  business 
as  to  disturb  the  peace,  quiet,  and  good  order  of  the  neighbor- 
hood, or  that  the  act  for  which  he  was  convicted,  if  done  on  any 
day  of  the  week  other  than  the  first,  or  at  any  hour  of  that  day 
pnor  to  1  o'clock  in  the  afternoon,  would  have  been  a  violation 
of  law.  Nor  is  it  claimed  that  the  conviction  was  authorized  by 
the  common  law,  or  that  it  was  based  upon  any  statute  except  the 
one  above  cited,  and,  indeed,  the  judgment  of  Uie  court  of  special 
sessions  expressly  refers  to  that  act,  and  adjudges  the  defendant 
guilty  of  a  misdemeanor  because  he  violated  its  command. 

The  phrase  "due  process  of  law"  is  not  satisfied  by  a  judgment 
pronounced,  after  an  opportunity  to  be  heard,  by  a  court  **•  of 
competent  jurisdiclion  in  accordance  with  the  provisions  of  a 
statute,  unless  that  statute  accords  with  the  provisions  of  the 
fundamental  law:  Wynohamer  v.  People,  13  N.  Y.  378,  393.  In 
a  broad  sense,  whatever  prevents  a  man  from  following  a  useful 
calling  is  an  invasion  of  his  ^Hiberty,"  and  whatever  prevents  him 
from  freelyufling  his  lands  or  chattels  is  a  deprivation  of  his"prop- 
erty**:  Bcrtholf  v.  O'Reilly,  74  N.  Y.  515;  30  Am.  Rep.  323;  In 
re  Jacobs,  98  N.  Y.  98,  105;  50  Am.  Rep.  636.  Yet,  during  the 
history  of  our  state  many  laws  have  been  passed  which,  to  some 
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extent,  have  interfered  to  tlie  right  to  liherty  and  property,  hut 
their  accord  with  the  constitution  has  seldom  been  questioned, 
And,  when  questioned,  has  been  generally  sustained.  The  power 
of  taxation,  the  right  to  preserve  the  public  health,  to  protect  the 
public  morals,  and  to  provide  for  the  public  safety  may  interfere 
somewhat  with  both  liberty  and  property,  yet  proper  statutes  to 
effect  these  ends  have  never  been  held  to  invade  the  guarantees 
of  the  constitution.  While  the  confinement  of  the  insane  or  of 
those  afflicted  with  contagious  diseases  infringes  upon  personal 
liberty,  and  the  destiniction  of  buildings  to  prevent  the  spread  of 
■fire,  the  exercise  of  the  power  of  eminent  domain,  and  the  pre- 
vention of  cruelty  to  animals  encroach  upon  the  right  to  prop- 
erty, still  the  proper  exercise  of  these  powers,  under  the  authority 
of  the  legislature,  although  constant  and  known  of  all  men,  gives 
rise  to  no  question  of  moment  under  the  constitution.  The  sanc- 
tion for  these  apparent  trespasses  upon  private  rights  is  found  in 
the  principle  that  every  man's  liberty  and  property  is,  to  some 
■extent,  subject  to  the  general  welfare,  as  each  person's  interest 
is  presumed  to  be  promoted  by  that  which  promotes  the  interest 
of  all.  Dependent  upon  this  principle  is  the  great  police  power, 
fio  universaDy  recognized,  but  so  difficult  to  define,  which  guards 
the  health,  the  welfare,  and  the  safety  of  the  public.  While  this 
power  may  not  be  employed  ostensibly  for  the  common  good,  but 
really  for  an  ulterior  purpose,  when  its  object  and  effect  are  man- 
ifestly in  the  public  interest,  as  was  said  in  In  re  Jacobs,  98  N".  Y. 
98,  60  Am.  Eep.  636,  "it  is  very  broad  and  comprehensive,  and 
.  ,  .  .  under  ^^^  it  the  conduct  of  an  individual  and  the  use  of 
property  may  be  regulated  so  as  to  interfere,  to  some  extent,  with 
the  freedom  of  the  one  and  the  enjoyment  of  the  other."  In 
the  exercise  of  this  power,  the  legislature  has  the  right,  generally, 
to  determine  what  laws  are  needed  to  preserve  the  public  health 
and  protect  the  public  safety,  yet  its  discretion  in  this  respect  is 
not  wholly  without  limit,  for  our  couris  have  been  steadfast  in 
holding  that  the  statute  must  have  some  relation  to  the  general 
welfare;  that  the  purpose  to  be  reached  must  be  a  public  pur- 
pose, and  that  "the  law  must  in  fact  be  a  police  law."  Thus  it 
has  been  held  that  "an  act  to  improve  the  public  health  by  pro- 
hibiting the  manufacture  of  cigars  and  preparation  of  tobacco  in 
^ny  form  in  tenement  houses  in  certain  cases"  (Laws  1884,  c. 
^72),  was  unconstitutional,  because  it  did  not  tend  to  promote  the 
public  health,  and  that  this  was  not  the  end  actually  aimed  at: 
In  re  Jacobs,  98  IST.  Y.  98;  50  Am.  Rep.  636.  For  the  same  rea- 
£on,  "An  act  to  prevent  deception  in  sales  of  dairy  product*'* 
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(Laws  1881,  c.  202),  was  declared  to  conflict  "witli  the  constitu- 
tion,  as  it  absolutely  prohibited  an  innocent  industry  that  wa» 
not  fraudulently  conducted,  solely  for  the  reason  that  it  com- 
peted with  another  and  might  rednce  the  price  of  an  article  of 
food:  People  v.  Marx,  99  N.  Y.  377;  52  Am.  Eep.  34.  When,, 
however,  the  act  was  so  changed  as  to  make  the  substance  accord 
with  the  title  (Laws  1885,  c.  183),  it  was  held  to  be  constitu- 
tional: People  T.  Arensberg,  105  N.  Y.  123;  59  Am.  Eep.  483. 
In  a  recent  case,  an  act  prohibiting  the  sale  of  any  article  of  food 
upon  the  inducement  that  something  would  be  given  to  the  pur- 
chaser as  a  premium  or  reward  (Laws  1887,  c.  691)  was  held  to 
be  an  unauthorized  invasion  of  the  rights  of  property,  and  an 
improper  exercise  of  the  police  power  of  the  state:  People  ▼. 
Gillson,  109  N.  Y.  389;  4  Am.  St,  Rep.  465.  It  was  expressly 
declared  in  that  case  that  the  courts  must  be  able  to  see,  upon  a 
perusal  of  the  enactment,  that  there  is  some  fair,  just,  and  rea- 
sonable connection  between  it  and  the  common  good,  and  that, 
unless  such  relation  exists,  the  statute  cannot  be  upheld  as  an 
exercise  of  the  police  power. 

Subject,  however,  to  the  limitation  that  the  real  object  of  **■ 
the  statute  must  appear,  upon  inspection,  to  have  a  reasonable 
connection  with  the  welfare  of  the  public,  the  exercise  of  the 
police  power  by  the  legislature  is  well  established  as  not  in  con- 
flict with  the  constitution:  Metropolitan  Board  of  Health  v.  Hei- 
ster,  37  N.  Y.  661,  669;  Matter  of  Deansville  Cemetery  Assn., 
66  N.  Y.  669;  23  AnL  Rep.  86;  In  re  Ryers,  72  N.  Y.  1,  7;  28  Am, 
Rep.  88;  People  ex  rel.  Kemp  v.  D'Oench,  111  N.  Y.  359;  People 
V.  Ewer,  141  N.  Y.  129;  38  Am.  St.  Rep.  788;  People  ex  rel. 
Nechamcus  v.  Warden  etc.,  144  N.  Y.  529;  Health  Department 
V.  Rector  etc.,  145  N.  Y.  32;  45  Am.  St  Rep.  579.  When  thus  ex- 
ercised,even  if  the  effect  is  to  interfere  to  some  extent  with  the  use 
of  property,  or  the  prosecution  of  a  lawful  pursuit,  it  is  not  re- 
garded as  an  appropriation  of  property  or  an  encroachment  upon 
Hberty,  because  the  preservation  of  order  and  the  promotion  of 
the  general  welfare,  so  essential  to  organized  society,  of  necessity 
involve  some  sacrifice  of  natural  rights:  Phelps  v.  Racey,  60 
N.  Y.  10,  14;  19  Am.  Rep.  140;  Prentice  t.  Weston,  111  N.  Y. 
460. 

The  vital  question,  therefore,  is  whether  the  real  purpose  of 
the  statute  under  consideration  has  a  reasonable  connection  with 
the  public  health,  welfare,  or  safety.  The  object  of  the  act,  as 
gathered  from  its  title  and  text,  was  to  repulate  the  prosecution 
of  a  particular  trade  on  Sunday,  by  prohibiting  it  from  being 
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carried  on  as  a  business,  on  that  day,  except  in  two  localities  to 
which  the  prohibition  applies  only  after  a  certain  hour.  It  does 
not  require  the  observance  of  the  Sabbath  as  a  holy  day,  or  in 
any  e-ense  as  a  religious  institution,  as  is  evident  from  the  fact 
that  the  entire  day  is  left  open  to  all  secular  employments  but 
one,  and  a  part  of  the  day,  in  certain  places,  to  that.  There  is 
nothing  in  the  act  to  prevent  the  defeoidant  from  carrying  on 
his  trade  "in  any  manner  or  in  any  place  that  he  pleases.  He 
is  simply  prohibited  from  carrying  on  that  trade  upon  Sunday.'* 

The  peculiar  character  of  the  first  day  of  the  week,  not  simply 
on  account  of  the  obligations  of  religion,  but  as-  a  day  of  rest  and 
recreation,  has  been  recognized  for  time  out  of  mind  both  by  the 
legislature  and  the  courts.  Statutes  passed  ^^*  upon  the  sub- 
ject while  we  were  a  colony  of  Great  Britain,  as  well  as  under  the 
various  constitutions  in  force  since  our  organization  as  a  state, 
have,  so  far  as  appears,  been  uniformly  enforced  by  the  courts: 
29  Car,  II,  c.  7;  2  Green.  89;  Andrews,  467;  1  Eev.  Laws,  194;  2 
Rev.  Stats.,  sec.  70,  p.  675;  Laws  1788,  c.  42;  Laws  1801,  c.  34; 
Laws  1847,  c.  349;  Laws  1883,  c.  358;  Pen.  Code,  sec.  263. 

Similar  laws  in  other  states,  and  especially  those  which  require 
the  closing  of  places  of  business  on  Sunday,  have  generally  been 
sustained:  People  v.  Bellet,  99  Mich.  151;  41  Am.  St.  Rep.  589 
Voglesong  v.  State,  9  lud.  112;  Shover  v.  State,  10  Ark.  259 
Warner  v.  Smith,  8  Conn.  14;  Bloom  v.  Richards,  2  Ohio  St 
387;  Specht  v.  Commonwealth,  8  Pa.  St.  312;  49  Am.  Dec.  518 
Commonwealth  v.  Has,  122  Mass.  40;  Bohl  v.  State,  3  Tex.  App 
683;  Cooley's    Constitutional    Limitations,    5th    ed.,  589,  726 
Tiedeman*s  Limitations  of  Police  Powers,  183;  Hare's  American 
Constitutional  Law,  766. 

While  questions  have  been  raised  as  to  noiseless  and  inoffensive 
occupations  that  can  be  carried  on  by  one  individual  without  re- 
quiring the  services  of  others,  as  well  as  to  persons  who  observe 
the  seventh  instead  of  the  first  day  of  the  week,  still  the  rule  is 
believed  to  bo  general  throughont  the  Union,  although  not  gen- 
erally enforced,  that  the  ordinary  business  of  life  shall  be  sus- 
pended on  Sunday,  in  order  tliat  thereby  the  physical  and  moral 
well-being  of  the  people  may  be  advanced.  The  inconvenience 
to  some  is  not  regarded  as  an  argument  against  the  constitution- 
ality of  the  statute,  as  that  is  an  incident  to  all  general  laws. 
Sunday  statutes  have  been  sustained  as  constitutional  almost 
without  exception,  the  most  notable  instance  to  the  contrary. 
Ex  parte  NexNinan,  9  Cal.  502,  decided  by  a  divided  court  in  an 
early  day  in  California,  having  been  subsequently  overruled  by 
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the  courts  of  that  state:  Ex  parte  Andrews,  18  Cal.  685;  Ex  parte 
Koser,  60  Cal.  202. 

The  leadiDpj  case  in  our  own  state  upon  the  subject  is  that  of 
Lindenmuller  v.  People,  33  Barb,  548,  in  which  Judge  Allen  dis- 
cussed the  common  law  as  well  as  legislation  affecting  the  Sab- 
bath with  great  force  and  clearness.  He  ****  held,  in  substance, 
that  the  body  of  the  constitution  recognizes  Sunday  as  a  day  of 
rest  and  an  institution  to  be  respected,  by  not  counting  it  as  a 
part  of  the  time  allowed  to  the  governor  for  examining  bills  sub- 
mitted for  his  approval;  that  tlie  Sabbath  exists  as  a  day  of  rest 
by  the  common  law  withont  the  necessity  of  legislative  action  to 
establish  it;  and  that  the  legislature  has  the  right  to  regulate  its 
observance  as  a  civil  and  political  institution.  That  case  was  ex- 
pressly approved  in  Neuendorf!  v.  Duryea,  69  N.  Y,  557,  561, 
563,  25  Am.  Rep.  235,  and  was  referred  to  as  one  "which  has 
never  been  questioned  in  a  court  of  higher  or  equal  authority,*' 
and  "as  declaring  the  law  of  this  state."  It  was  cited  with  ap- 
proval in  People  v.  Moses,  140  N.  Y.  214,  215,  where  Judge  Earl, 
speaking  for  a  majority  of  the  court,  said:  "The  Christian  Sab- 
bath is  one  of  the  civil  institutions  of  the  state,  and  that  the 
legislature,  foi  the  purpose  of  promoting  the  moral  and  physical 
well-being  of  the  people  and  the  peace,  quiet,  and  good  order  of 
Bocieity,  has  authority  to  regulate  its  observance  and  prevent  its 
desecration  by  any  appropriate  legislation  is  unquestioned." 
While  works  of  charity  and  necessity  have  usually  been  excepted 
from  the  effect  of  laws  relating  to  the  Sabbath,  and  sometimea 
also,  those  persons  who  keep  another  day  of  the  week,  still  quiet 
pursuits  have  not,  even  when  they  can  be  carried  on  without  the 
labor  of  others,  because  general  respect  and  observance  of  the 
day,  so  far  as  practicable,  have  been  deemed  essential  to  the  inter- 
est of  the  public,  including  as  a  part  thereof  those  who  prefer 
not  to  keep  the  day,  as  their  health  and  morals  are  entitled  to 
protection,  even  against  their  will,  the  same  as  those  of  any  other 
claas  in  the  community.  According  to  the  common  judgment 
of  civilized  men,  public  economy  requires,  for  sanitary  reasons,  a 
day  of  general  rest  from  labor,  and  the  day  naturally  selected 
is  that  regarded  as  sacred  by  the  greatest  number  of  citizens,  as 
this  causes  the  least  inconvenience  thrmigh  interference  with  bus- 
iness: Lindenmuller  v.  People,  33  Barb.  548. 

It  is  to  the  interest  of  the  state  to  have  strong,  robust,  healthy 
citizens,  capable  of  self-support,  of  bearing  arms,  and  ***  of  add- 
ing to  the  resources  of  the  country.  T/aws  to  effect  this  purpose,  by 
protecting  the  citizen  from  overwork  and  requiring  a  general  day 
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of  rest  to  restore  his  strength  and  preserve  his  health,  have  an 
obnous  connection  with  the  public  welfare.  Independent  of  any 
•question  relating  to  morals  or  religion,  the  physical  welfare  of 
the  citizen  is  a  subject  of  such  primary  importance  to  the  state, 
and  has  such  a  direct  relation  to  the  general  good,  as  to  make 
laws  tending  to  promote  that  object  properunder  the  police  power, 
and  hence  valid  under  the  constitution,  which  "presupposes  its  ex- 
istence, and  is  to  be  construed  with  reference  to  that  fact":  Car- 
thage v.  Frederick,  123  N.  Y.  268,  273;  19  Am.  St.  Eep.  490. 

The  statute  under  discussion  tends  to  elfect  this  result,  because 
it  requires  persons  engaged  in  a  kind  of  business  that  takes  many 
hours  each  day  to  refrain  from  carrying  it  on  during  one  day  in 
seven.  This  affords  an  opportunity,  recurring  at  regular  inter- 
vals, for  rest,  needed  both  by  tlie  employer  and  the  employed, 
and  the  latter,  at  least,  may  not  have  the  power  to  observe  a  day 
of  rest  without  the  aid  of  legislation.  As  Mr.  Tiedeman  says  in 
his  work  on  Police  Powers:  "If  the  law  did  not  interfere,  the 
feverish,  intense  desire  to  acquire  wealth,  ....  inciting  a  re- 
lentless rivalry  and  competition,  would  tlltimately  prevent  not 
only  the  wage-earners,  but  likewise  the  capitalists  and  employers 
themselves,  from  yielding  to  the  ■warnings  of  nature  and  obeying 
the  instinct  of  self-preservation  by  resting  periodically  from 
labor":  Tiedeman's  Limitations  of  Police  Powers,  181.  As  bar- 
bers generally  work  more  hours  each  day  than  most  men,  the 
legislature  may  well  have  concluded  that  legislation  was  neces- 
sary for  the  protection  of  their  health. 

We  think  that  this  statute  was  intended  and  is  adapted  to  pro- 
mote the  public  health,  and  thereby  to  ser\'e  a  public  purpose, 
of  the  utmost  importance,  by  promoting  the  observance  of  Sunday 
as  a  day  of  rest.  It  follows,  therefore,  that  it  does  not  go  beyond 
the  limits  of  legislative  power  by  depriving  anyone  of  liberty  or 
property  within  the  meaning  of  the  constitution. 

206  rj\^Q  learned  counsel  for  the  defendant,  however,  criticises 
the  act  in  question  as  class  legislation,  and  claims  that  it  is  in- 
valid under  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  because  it  denies  to  barbers  who  do  not  reside  in 
New  York  or  Saratoga  the  equal  protection  of  the  laws.  That 
amendment  does  not  relate  to  territorial  arrangements  made  for 
different  portions  of  a  state,  nor  to  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  operation,  but  within  the 
fiphere  of  its  operation  affects  alike  all  persons  similarly  situated: 
Mi^onri  V.  Lewis,  1-01  U.  S.  23,  30;  Barbier  v.  Connolly,  113 
U.  S.  27,  31.     It  was  not  designed  to  interfere  with  the  exercise 
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of  the  police  power  by  the  state  for  the  protection  of  health,  or 
the  preservation  of  morals:  Powell  v.  Pennsylvania,  127  U.  S. 
678,  683.  The  statute  treats  all  barbers  alike  within  the  same 
localities,  for  none  can  work  on  Sunday  outside  of  New  York  and 
Saratoga,  but  all  may  work  in  those  places  until  a  certain  hour. 
All  are,  therefore,  treated  alike  under  like  circumstances  and  con- 
ditions, both  in  the  privileges  conferred  and  in  the  liabilities  im- 
posed: Hayes  v.  Missouri,  120  U.  S.  68.  As  was  said  by  the 
learned  appellate  division  in  deciding  this  case:  "If  the  legisla- 
ture has  power  to  regulate  the  observance  and  prevent  the  dese- 
cration of  the  Sabbath,  it  has  the  power  to  say  what  acts  in  the 
different  localities  of  the  state  it  is  necessary  to  prohibit  to  ac- 
complish this  purpose.  It  is  quite  conceivable  that  an  act  in  one 
locality,  thickly  settled,  should  be  prohibited  which  in  sparsely 
settled  districts  of  the  state  could  be  allowed,  and  for  this  rea- 
son an  act  might  be  objectionable  in  one  district,  but  not  in  an- 
other. All  of  these  regulations  have  in  view  the  proper  observ- 
ance of  the  day,  and  are  within  the  discretion  of  the  legislature." 
"We  think  that  the  statute  violates  no  provision  of  either  the 
federal  or  state  constitution,  and  that  the  judgment  appealed 
from  should,  therefore,  be  affirmed. 

FROM  THE  DECISION  of  the  majority  of  the  court,  Justloes  Gray 
and  Bartlett  dissented,  the  former  declaring  that  the  enactmenit  in 
qaeetion  could  find  no  jastiflcatlon,  unless  In  an  attempted  exercise 
of  th«  police  power  of  the  state;  that  "bs  the  occupation  of  a  t)iut)er 
hAd  not  been  deemed  milawful,  It  would  look  like  a  relapee  Into  the 
narrow  groove  of  earlie-  Puritanical  belief  if  we  should  now  regard 
It  as  inconsistent  with  the  due  observance  of  the  Sabbath  day":  that 
everyone  Is  at  liberty  to  follow  any  lawful  avocation  not  Injurious  to 
the  community,  and  to  enjoy  its  fruits,  without  Interference  by  the 
legislature,  under  the  gui«e  of  a  police  regulation,  and  that  any  in- 
terference with  this  right  must  be  seen  by  the  court  to  have  some 
real  reference  to  the  common  good:  that  it  could  not  be  seriously  con- 
tended that  defendant's  business  conflicted  with  the  comfort,  safety, 
or  welfare  of  the  community,  though  carried  on  upon  Sunday;  that  It 
was  In  Its  natxire  a  peaceable  occupation,  not  calculated  to  Interfere 
with  the  quiet  of  the  day,  or  with  the  performance  by  any  citizen  of 
the  duties  of  the  day;  that  It  conduced  to  the  comfort  of  the  dtizens 
by  promoting  their  decent  appearance  as  members  of  the  community; 
that  the  discretion  which  the  legislature  had  to  provide  for  the  ob- 
servance of  the  Sabbath  was  restricted  to  preventing  what  amounts 
to  a  desecration  of  the  day,  and  should  not  extend  to  Interfering  with 
a  peaceable  calling  and  one  more  or  less  necessary  to  the  cormfort  and 
decency  of  the  mentbers  of  the  community:  that  the  legislation  In 
question  was  peculiarly  deeerving  of  Judicial  condemnntlon  for  dls- 
erlmlnating  in  dealing  with  those  engaged  In  the  pursuit  of  a  lawfu) 
avocation  by  discriminating  against  barbers  who  did  not  reside  io 
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the  city  of  N«w  York  nor  in  the  village  of  Saratoga  Springs;  and^ 
finally,  that  "regarded  as  au  exercise  of  the  police  power,  it  cannot 
be  justified  as  either  necessary  for  the  good  of  society,  or  as  condu- 
cive to  its  welfare;  and  it  is  violative  of  constitutional  pjinciples  ii* 
that  it  restrains  unduly  and  unequally  the  liberty  of  those  engaged 
In  a  lawful  business." 

Justice  Bartlett,  In  his  dissenting  opinion,  emphasized  the  fact  that 
the  statute  discriminated  against  barbers  who  did  not  carry  on  busi- 
ness in  the  city  of  New  York  or  the  village  of  Saratoga  Spriags,  an<i 
added:  "I  think  the  act  under  consideration  is  vicious  class  legisla- 
tion and  In  direct  violation  of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  which  provides  that  no  state  'shall  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  The  act  is,  in  my  judgment,  a  specimen  of  gro- 
tesque and  absurd  legislation,  resting  upon  no  principle  of  public  pol- 
icy, and  utterly  indefensible  under  any  reasonable  or  proper  exercise 
of  the  police  power." 

The  constitutionality  of  Sunday  laws  similar  to  those  under  con- 
sideration in  the  principal  case  was  also  considered  and  determined 
in  Eden  v.  People,  161  ill.  296,  ante,  p.  365,  in  which  a  conclusion  wa» 
reached  opposed  to  that  of  the  majority  of  the  court  in  the  principal 
case.  The  same  question  was  presented  to  the  supreme  court  of  Gali- 
fomia  in  Ex  parte  Jentzseh,  112  CSal.  468.  The  Penal  Code  of  that 
state  declared  that  every  person  who,  as  proprietor,  manager,  lessee 
employ^,  or  agent,  keeps  open  or  conducts,  or  causes  to  be  kept  open 
or  conducted,  any  barber  shop,  bath-house  and  barber  shop,  barber 
shop  of  a  bathing  establishment  or  hair-dressing  establishment,  or 
any  place  for  shaving  or  hair-dressing  used  and  conducted  In  con- 
nection with  any  other  place  of  business  or  resort,  or  who  engage* 
at  work  or  labor  as  a  barber  In  any  such  shop  or  establishment  on 
Sunday,  or  on  a  legal  holiday,  after  the  hour  of  12  o'clock  noon  of 
said  day,  is  guilty  of  a  misdemeanor.  A  conviction  being  had  under 
such  statute,  the  defendant  was  brought  before  the  supreme  court 
of  the  state  under  a  writ  of  habeas  corpus,  where  he  was  set  at  lib- 
erty, on  the  ground  that  the  statu-te  under  which  he  was  convicted 
was  unconstitutional  and  void.  The  particular  provisions  of  the  con- 
stitution of  California  relied  upon  by  the  supreme  court  were  as  fol- 
lows: "All  men  are  by  nature  free  and  independent,  and  have  cer- 
tain inaliena.ble  rights,  among  which  are  those  of  enjoying  and  de- 
fending life  and  liberty,  acquiring,  possessing,  and  protecting  prop- 
erty, and  pursuing  and  obtaining  safety  and  happdness":  Cal.  Const.^ 
«.rt.  1,  sec.  1.  "No  special  privileges  or  Immunities  shall  ever  bo 
granted  which  may  not  be  altered,  revoked,  or  repealed  by  the  leg- 
islature, nor  shall  any  citizen,  or  class  of  citizens  be  granted  privi- 
leges or  Immunities  which,  upon  the  same  terms,  shall  not  be  granted 
to  all  citizens":  Cal.  Const.,  art  1,  sec.  21.  "The  legislature  shall 
not  pass  local  or  special  laws  In  any  of  the  following  enumerated 

cases,  that  is  to  say: 2.    For  the  punishment  of  crimes  and 

misdemeanors In  all  cases  where  a  general  law  can  be  made 

applicable":  Cal.  Const.,  art.  4,  sec.  25,  subds.  2,  33. 

The  court  said  that  the  law  could  not  be  decWred  valid,  unless  It 
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could  be  upheld  as  a  proper  exercise  of  the  police  power,  and  that 
while  this  power  is  one  "whose  proper  use  nmkes  most  potently  for 
good,  In  its  undefined  scope  and  inordinate  exercise  lurks  no  small 
danger  to  the  republic.  For  the  difficulty  which  is  experienced  in  de- 
fining its  just  limits  and  bounds  affords  a  temptation  t»  the  legisla- 
ture to  encroach  upon  the  rig^hta  of  citizens  with  experimental  laws, 
none  the  less  dangerous  because  well  meant.  We  think  the  act  under 
consideration  gives  plain  evidence  of  such  encroachment.  It  is  sought 
to  be  upheld  by  the  argument  that  it  is  a  police  regulation;  that  it 
tseeks  to  protect  labor  against  the  oppression  of  capital.  The  people 
iMive  passed  the  law;  let  not  the  courts  Interfere  with  it.  If  the  peo- 
ple are  dissatisfied,  they  may  amend  or  repeal  It.  It  is  not  easy  to  see 
where  or  how  this  law  protects  labor  from  the  unjust  exactions  of 
capital.  A  man's  constituti<onal  liberty  means  more  than  his  personal 
freedom.  It  means,  with  many  other  rights,  his  right  freely  to  labor, 
and  to  own  the  fruits  of  his  toil.  It  Is  a  curious  law  for  the  protec- 
tion of  labor  which  punishes  the  laborer  for  working.  Yet  that  is 
precisely  what  this  law  does.  The  laboring  barber,  engaged  in  a 
most  ref^pectabJe,  useful,  and  cleanly  pursuit,  is  singled  out  from  the 
thousands  of  his  fellows,  In  other  employments,  and  told  that,  willy 
nilly,  lie  shall  not  work  ui>on  holidays  and  Sundays  after  12  o'clock 
noon.  His  wishes,  tastes,  or  necessities  are  not  consulted.  If  he  la- 
bors, he  is  a  criminal.  Such  protection  to  lalwr,  carried  a  little  fur- 
ther, would  send  him  from  the  jail  to  the  poorhouse.  How  comes  It 
that  the  legislative  eye  was  so  keen  to  discern  the  needs  of  the  op- 
pressed barl)er,  and  yet  was  blind  to  his  toiling  brethren  in  other 
vocations.  Steam-car  and  street-car  operatives  labor  through  long 
and  weary  Sunday  hours,  so  do  mill  and  factory  hands.  There  is  no 
Sunday  period  of  rest  and  no  protection  for  the  overworked  employes 
of  our  daily  papers.  Do  these  not  need  rest  and  protection?  The 
bare  suggrestion  of  these  consideralions  shows  the  injustice  and  in- 
equality of  this  law.  In  brief,  whether  or  not  a  general  lew  to  pro- 
mote rest  from  labor  in  all  business  vocations  may  be  upheld  as  with- 
in the  due  exercise  of  the  i)ollce  power  as  imposing  for  its  welfare  a 
needetl  period  of  rei)0se  upon  the  whole  community,  a  law  such  as  tWs 
certainly  cannot.  A  law  Is  not  always  general  because  it  opci-ates 
upon  all  within  a  class.  There  must  be  back  of  that  a  substantial 
reason  why  It  is  made  to  operate  only  upon  a  class,  and  not  generally 
upon  all.  As  was  said  In  Pasadena  v.  Stlmson,  91  Cal.  238:  *Tlie 
conclusion  Is,  that  although  a  law  Is  general  and  constitutional  when 
it  applies  equally  to  all  persons  em-braced  In  a  class  founded  ui>on 
same  natural  or  intrinsic  or  constitutional  distinction,  k  Is  not  general 
or  constitutional  If  It  confers  particular  privileges,  or  Imiwsea  pecu- 
liar disabilities  or  burdensome  conditions  In  the  exercise  of  a  com- 
mon rig-ht,  upon  a  class  of  persons  arbitrarily  selected  from  the  gen- 
eral body  of  those  who  stand  In  precisely  the  same  relation  to  the 
subject  of  the  law.'  And  in  Darcy  v.  Mayor  etc.  of  San  Jose,  104  Cfll. 
642:  The  classification,  however,  must  be  founded  upon  differences 
which  are  either  defined  by  tlie  constitution  or  natural,  and  whU-h 
will  suggest  a  reason  which  might  nationally  be  held  to  justify  the 
diversity  of  legislation.'  In  the  case  of  our  cities,  the  constitution  It- 
self decrees  a  classlflcation  by  population,  and  tlie  differing  exigen- 
cies of  municipal  government  require  that  laws  operating  upon  any 
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cLoss  should  be  held  general.  Otherwise,  the  constitutional  scheme 
itself  is  overthrown.  But  in  a  law  such  as  this,  no  reason  has  been 
or  can  be  shown  why  the  followers  of  one  useful  and  unobjectionable 
employment  should  be  debarred  from  the  right  to  labor  upon  certain 
da.ys,  and  others  in  like  classes  of  employment  be  not  so  debarred. 
If  it  1)6  constitutional  to  single  out  one  such  class,  and  deny  its  mem- 
bers the  right  to  labor  on  one  day  in  the  week,  it  would  be  constitu- 
tional to  proJiibit  them  from  following  thei-r  vocation  upon  six  days 
of  the  week.  When  any  one  such  class  is  singled  out  and  put  under 
the  criminal  ban  of  a  law  such  as  this,  the  law  not  only  is  special,  un- 
just, and  unreasonable  in  its  operation,  but  it  works  an  invasion  of 
individual  liberty,  the  liberty  of  free  labor  which  it  pi-etends  to  pro- 
tect" 
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MURDER.— ONE  CANNOT  BE  GUILTY  OF  MURDEK  IN 
THE  FIRST  DEGREE  UNLESS  the  act  was  perpetrated  not  only 
with  intent  to  kill,  but  also  with  deliberation  and  premeditation.  If 
a  mortal  wound  is  inflicted  in  a  sudden  transport  of  passion,  excited 
by  what  was  then  said  and  by  preceding  events  which,  for  a  time, 
destroy  reason  and  dt-prive  the  accused  of  capacity  to  reflect,  or 
while  under  the  influence  of  some  sudden  and  uncontrollable  emotion 
excited  by  the  final  culmination  of  his  misfortunes,  he  is  not  guilty 
of  murder  in  the  first  degree. 

MURDRR— DELIBERATION  AND  PREMEDITATION  imply 
a  capacity  at  the  time  to  think  and  reflect,  suftieient  volition  to  make 
a  choice,  and  by  the  use  of  those  powers  to  refrain  from  doing  a 
wrongful  act. 

MURDER,  EVIDENCE  OF  PRIOR  RELATIONS  OF  THE 
PARTIES. — On  the  trial  of  a  woman  for  the  murder  of  a  man  with 
whom  sbe  had  bad  illicit  relations,  she  is  entitled  to  nave  laid  be- 
fore the  jury  all  testimony  tending  to  prove  the  condition  of  her 
mind  at  the  time,  and  this  condition  of  her  mind  cannot  be  ascer- 
tained solely  by  what  took  place  at  the  time  of  the  homicide.  The 
prior  relations  of  tbe  parties  are  competent  for  the  consideration  of 
the  jury,  if  they  were  connected  with  the  tragedy,  and  of  such  a 
character  as  to  produce  a  powerful  influence  on  her  mind  at  the  time 
she  inflicted  the  fatal  wound.  * 

MURDER— EVIDENCE,  ERROR  IN  EXCLUDING  CORROB- 
ORATION OF  THE  DEFENDANT.— Where,  on  a  trial  for  murder, 
the  prior  relations  of  the  parties  are  a  proper  subject  for  the  consid- 
eration of  the  jury  to  enable  them  to  determine  the  condition  of  the 
mind  of  the  accuSiCd  at  the  time  of  the  homicide,  an  error  of  the 
court  in  excluding  the  testimony  of  third  persons  entitles  the  defend- 
ant to  a  new  trial,  though  she  was  herself  permitted  to  testify  fully 
on  that  subject,  unless  the  truth  of  her  statements  was  conceded. 

APPELLATE  PRACTICE- CAPITAL  CASES.— On  reviewing 
a  capital  case,  the  court  must  be  satisfied  that  a  farr  trial  has  been 
had,  aod  when  i'c  appears  that  the  case  was  submitted  to  the  jury 
upon  an  erroneous  theory  prejudicial  to  the  accused,  and  which  had  a 
controlling  Influence  upon  the  trial  and  its  result,  the  court  will  re- 
gard the  principle  which  has  been  decided,  rather  than  the  concrete 
form  in  which  the  question  arose  at  the  trial,  and  will  not  seek  for 
some  technical  ground  not  urged  at  the  trial  to  sustain  the  ruling. 
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JURY  TRIAI^-PREJUDIOIAL  COMMENTS  OF  THE  JUDGE. 
It  Is  prejudicial  error  for  a  Judge,  on  the  trial  of  a  woman  for  homi- 
cide, to  refer  to  her  as  having  parted  with  her  honor  without  any 
promise  of  marriage,  and  as  having  brolsen  from  the  moorings  of  her 
home  to  go  and  live  with  the  decedent  as  his  mistress,  when  her  tes- 
timony tends  to  prore  that  aihe  acted  under  a  promise  of  marriage, 
ajid  that  her  seduction  was  accomplished  by  fraud,  and  aided  by 
some  drug  administered  to  her  by  him. 

JURY  TRIAI^COMMENTS  UPON  BVIDENt3B.— If  a  Judge 
presiding  at  the  trial  of  a  woman  for  murder  of  a  man  maices  a  state- 
ment of  any  matter  of  fact  not  reconcilable  with  her  evidence,  or 
otherwise  expresses  Ms  opinion  upon  any  matter  In  issue,  and  re- 
specting which  the  evidence  is  conflicting,  as  where  he  assumes  that 
she  acted  with  premeditation  and  not  upon  a  sudden  or  uncontrolla- 
ble impulse,  she  is  entitled  to  a  new  trial,  if  conyicted  of  murder  in 
the  first  degree. 

JURY  TRIALr-CAPITAL  CASE.— It  is  Improper  for  a  Jud«e, 
on  the  trial  of  a  woman  for  the  murder  of  a  man  wlUi  whom  she  has 
had  illicit  relations,  she  claiming  that  such  relations  were  Induced 
by  a  promise  of  marriage,  and  also  by  fraud  and  the  use  of  drugs, 
to  declare  that  nature  has  endowed  women  with  better  powers  of  re- 
sistance than  men,  and  made  women  by  nature  capable  of  protecting 
their  honor  and  defending  their  virtue. 

APPELLATE  PRACTICE— CAPITAL  OASES— EXCEPTION, 
WHEN  NOT  NECESSARY.— Erroneous  sitatements  of  the  law.or  Im- 
proper comments  upon  the  facts  or  evidence  bearing  upon  them,  may 
be  reviewed  and  corrected  on  appeal  in  a  capital  case  without  any 
exception,  when  it  can  be  seen  that  they  may  have  operated  to  the 
prejudice  of  the  accused. 

Frederick  B.  House,  for  the  appellant 

John  D.  Lindsay,  for  the  respondent. 

^1  O'BRIEN,  J.  The  defendant  was  convicted  of  th«  crime 
of  murder  in  the  first  degree,  in  causing  the  death  of  one  Do- 
menico  Cataldo  on  the  morning  of  the  26th  of  April,  1895.  The 
place  where  the  homicide  was  committed  was  in  an  Italian  saloon 
in  the  city  of  New  York,  and  the  manner  in  which  the  offens6 
was  perpetrated  was  by  cutting  the  throat  of  the  deceased  with 
a  razor,  which  the  defendant  at  some  time  procured  from  hia 
trunk,*  and  brought  with  her  to  the  saloon. 

The  act  was  conrmitted  publicly  in  the  presence  of  several 
persons,  at  about  9  o'clock  in  the  morning,  and  there  is  no  dispute 
whatever  in  regard  to  the  fact  that  the  defendant  then  and  there 
inflicted  the  wound  in  the  manner  stated,  ***  which  almost  im- 
mediately produced  the  death  of  the  deceased. 

The  proof  on  the  part  of  the  people  was  confined  to  the  act  of 
the  defendant  producing  the  death,  and  her  declarations  at  the 
time,  or  immediately  thereafter.  The  defendant  was  sworn  as  a 
witness  in  her  own  behalf,  and  it  is  from  her  statement  alone  that 
we  are  enabled  to  obtain  any  clear  or  connected  view  of  the  cir- 
cumstances and  events  which  preceded  and  produced  the  tragedy. 
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The  defendant  and  the  deceased  were  natives  of  Italy,  hav- 
ing resided  in  New  York  but  a  few  years,  and,  at  the  time  of  the 
commission  of  the  homicide,  the  former  was  about  twenty-two 
and  the  latter  about  twenty-seven  years  of  age.     The  deceased 
had  a  boot  blacking  stand  at  the  comer  of  Elm  and  Canal  streets, 
■where  he  personally  attended  to  that  business.    The  defendant 
was  the  daughter  of  a  tailor,  and  She  was  herself  employed  in  an 
establishment  at  that  business,  thus  contributing  to  her  support 
and  that  of  the  family.    Her  parents  resided  in  Elizabeth  sti-eet, 
and,  in  going  to  and  from  her  place  of  employment,  she  passed 
the  stand  where  the  deceased  carried  on  his  business  and  was 
generally  to  be  found.    It  appears  that  he  had  frequently  no- 
ticed the  girl,  and    finally  without    any  formal    introduction, 
epoke  to  her,  and  in  that  way  sought  her  acquaintance.    This  was 
about  a  year  and  a  half  before  his  death.    At  a  very  early  stage 
of  the  acquaintance  thus  formed,  be  avowed  his  intention  to  call 
upon  hex  parents  and  seek  her  hand  in  marriage,  a  proposition 
which  she  did  not  discourage,  if,  indeed,  it  did  not  receive  her  ap- 
proval and  consent  The  parties  met  upon  these  terms  from  time 
to  time  during  some  months  following,  the  deceased  frequently 
walking  with  the  defendant  from  his  place  of  business  to  the 
entrance  of  the  shop  where  she  was  employed.     During  this 
time  the  defendant  called  his  attention  to  the  fact  that  he  had 
not  kept  his  promise  to  call  upon  her  parents  and  ask  her  in 
marriage,  and,  upon  receiving  evasive  or  unsatisfactory  answers, 
the  girl,  in  order  to  avoid  passing  his  place  of  business  or  meet- 
ing him,  changed  her  ^^^  route  to  and  from  her  home,  still  be- 
ing employed  in  the  same  tailoring  establishment.     The  de- 
ceased, some  time  after  this  change,  was  found  waiting  for  her 
at  the  door  of  the  shop  where  she  was  employed,  and  walked  with 
her  toward  her  home.     In  this  interview  the  deceased  urged 
the  defendant  to  resume  the  old  route  and  pass  by  his  stand  as 
formerly,  so  as  to  enable  him  to  see  her,  still  avowing  his  inten- 
tion to  call  upon  her  parents  and  obtain  their  approval  of  the 
contemplated  marriage,  and,  upon  his  promise  to  do  so,  she  con- 
sented, and  complied  with  his  request.     During  the  interviews 
which  followed  for  some  months  afterward,  the  deceased  fre- 
quently urged  the  defendant  to  marry  him,  and  at  last  suggested 
such  marriage  without  the  consent  of  her  parents,  at  which  she 
became  indignant  and  left  her  employment  in  the  shop,  in  order, 
as  she  says,  to  get  rid  of  him.    Some  time  afterward  she  obtained 
employment  in  another  shop  in  another  part  of  the  city.    It  ap- 
pears that  the  deceased  learned  in  some  way  where  she  was,  and 
one  day  when  leaving  her  work  for  the  day,  about  noon,  she 
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found  the  deceased  at  the  door  "waitmg  for  her,  and,  a.t  his  invi- 
tation, she  accompanied  him  for  a  walk.  He  took  her  to  a  sa- 
loon on  Chrystie  street,  where  they  had  some  soda,  after  which 
they  parted.  The  intimacy  between  the  parties,  formed  on  the 
street,  as  described,  and,  interrupted  for  a  short  time  by  the  de- 
fendant in  changing  her  place  of  employment,  in  order  to  ter- 
minate it,  was  thus  resumed  and  continued  for  some  months,  till 
the  2rSih.  of  March,  1895,.  when  an  event  occurred  which  precip- 
itated, or  rather,  was  the  principal  cause  of  the  tragedy.  On  that 
day,  for  some  reason  not  important  to  ascertain,  the  defendant's 
duties  in  the  shop  terminated  about  noon.  The  deceased  met 
her  there  and  invited  her  to  take  a  walk  with  him  and  she  accepted 
the  invitation.  It  may  be  fairly  inferred  that  by  this  time  the 
defendant  had  overcome  her  objections  to  marrying  the  deceased 
without  the  express  approval  of  her  parents,  and,  during  their 
walk  about  the  dty,  he  called  her  attention  to  various  places 
where  there  were  furnished  rooms  advertised,  pointing  out  one 
or  more  apartments  that  he  ***  thought  would  be  suitable  for 
them.  There  is  nothing  in  the  record  to  show  that  the  defend- 
ant understood  these  suggestions  as  implying  anjrthing  save  her 
approaching  marriage,  and  there  are  many  circumstances  to  in- 
dicate that  such  was  her  understanding,  as  well  as  the  idea  that 
the  deceased  wished  to  convey  to  her.  It  appears  that  he  so  ar- 
ranged the  walk  as  to  arrive  in  a  short  time  at  the  same  saloon 
in  Chrystie  street,  already  mentioned,  where  he  called  for  soda 
for  the  defendant,  and  some  other  drink  for  himself,  each  seated 
at  separate  tables  at  his  suggestion. 

The  soda  was  served  to  the  defendant  by  the  person  at  the 
bar,  and  some  other  liquid  to  the  deceased,  but  just  what  it  was 
does  not  appear.  After  the  defendant  had  drunk  a  portion  of 
the  glass  ojf  soda  the  deceased  came  to  her  table,  and  requested 
her  to  taste  the  liquid  in  his  glass.  She  complied,  but  found  the 
taste  disagreeable,  and  refused  to  drink  it,  but  the  deceased 
persuaded  her  to  mix  it  with  the  soda  as  it  would  improve  it,  and 
he  then  poured  a  portion  of  the  substance  in  his  glass  into  the 
soda,  and  she  drank  about  half  a  glass  of  the  mixture.  Accord- 
ing to  the  statement  of  the  defendant,  the  inference  is  warranted 
that  this  was  some  drug  that  had  a  -powerful  effect  upon  her  both 
physically  and  mentally.  The  defendant  was  then  taken  by  him 
to  ft  house  near  the  saloon,  and  at  his  invitation,  but  apparently 
after  some  hesitation,  she  accompanied  him  upstairs,  vvhere  a 
woman  appeared  who  directed  them  to  a  room,  into  which  they 
entered,  and  he  locked  the  door. 

They  remained  in  the  room  about  three  houiB,  and  the  de- 
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ceased  had  intercourse  witli  the  defendant  by  means  of  either 
force  or  fraud,  according  to  her  statement.  He  then  suggested 
that  they  leave  the  place,  and  she  refused  to  go  until  they  were 
married,  but  he  finally  succeeded  in  persuading  her  to  wait  for 
the  ceremony  until  he  could  prepare  suitable  apartments  to  live 
in.  The  deceased  had  money  in  the  bank,  and  the  defendant 
knew  it,  and  she  had  no  reason  to  doubt  his  ability  to  perform 
the  promise.  From  this  room  the  parties  went  to  the  defend- 
ant's home,  the  deceased  parting  with  the  ^^'^  defendant  at  the 
house,  and  refusing  to  go  in  and  see  her  parents.  She  imme- 
diately went  to  bed  without  disclosing  to  them  what  had  hap- 
pened, though  her  condition  did  not  entirely  escape  the  notice  of 
her  mother. 

The  following  naoming  she  concluded  to  go  to  the  shop,  and 
on  the  -way  met  the  deceased,  who  told  her  he  was  then  providing 
the  apartments  and  would  then  marry  her.  The  defendant  called 
his  attention  to  the  many  promises  of  that  kind  that  he  had 
made,  and  reminded  him  that  there  w^as  now  nothing  else  to  do. 
He  then  said  to  her  to  keep  quiet  for  three  days  longer,  and  then 
the  marriage  would  take  place.  On  April  1,  1895,  three  or  four 
days  after  the  events  described,  she  met  the  deceased  again,  who 
said  to  her  that  the  apartments  were  ready,  to  go  with  him  and  he 
would  marry  her.  On  this  assurance  she  went  with  him  to  apart- 
ments on  East  Thirteenth  street  which,  to  her  surprise,  she  found 
entirely  empty  and  unfurnished.  The  deceased  then  told  her  to 
stay  in  the  room  while  he  went  for  the  furniture  and  then  they 
would  go  to  the  city  hall  immediately  and  be  married.  To  this 
suggestion  the  defendant  replied,  "^o  furniture,  first  the  mar- 
riage, and  then  everything  else,"  and,  on  her  expressing  a  desire 
to  leave,  as  she  says,  he  took  her  by  the  shoulders,  threw  her  on 
the  floor,  and  forced  her  to  have  intercourse  with  him.  Leaving 
the  defendant  with  the  housekeeper,  the  deceased  went  away  and 
in  a  short  time  returned  with  another  man  bringing  a  couple  of 
trunks  and  a  bag  or  mattress,  and  subsequently  an  old  bureau. 
They  lived  and  cohabited  in  this  room  till  the  day  of  the  homi- 
cide, nearly  a  month,  the  defendant  every  day  'begging  him  to 
marry  her  and  he  promising  to  do  so  "the  next  day,"  though 
after  a  couple  of  weeks  he  began  to  interpose  obstacles,  objec- 
tions, and  sometimes  refusals.  His  conduct  in  that  respect  pro- 
duced frequent  quarrels  between  them,  the  particulars  of  which 
are  not  disclosed.  When  the  defendant  awoke,  on  the  morning 
of  the  homicide,  she  asked  him  if  he  proposed  to  marry  her  that 
day,  to  which  he  replied,  *^o,  I  absolutely  cannot  marry  you." 
She  then  said  to  him  that  if  he  did  not  she  would  have  him  ar- 
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rested,  and,  on  his  starting  ****  to  leave  the  room,  she  locked  the 
door  and  took  the  key  and  placed  herself  at  the  window,  appar- 
ently looking  out  for  a  policeman,  but  after  some  time  the  de- 
ceased prevailed  upon  her  to  allow  him  to  leave  the  room,  she 
telling  him  that  she  would  follow  him  and  have  him  arrested  by 
the  first  policeman  she  met  From  this  room  it  appears  that  he 
•went  directly  to  the  saloon,  and  in  a  very  short  time  the  defend- 
ant followed  him  with  her  mother.  Both  of  them  urged  the  de- 
ceased to  perform  his  promise  of  marriage,  and  considerable  talk 
was  had  between  them  on  that  subject.  In  the  course  of  the  in- 
terview, the  deceased  said  that,  if  the  mother  would  give  him  two 
hundred  dollars,  he  would  then  see  about  the  marriage.  At  this 
proposition  the  defendant  and  her  mother  became  indignant, 
and  the  former  said  to  him,  '^as  n't  you  aware,  before,  that  I 
^ras  a  very  poor  girl  that  had  no  money?  How  is  it  that  now  you 
ask  for  money  from  my  motlier?"  and  the  mother  said,  "He 
wants  money  now.  He  kuows  we  are  poor  and  have  no  money. 
He  dishonored  you  and  wants  money  over  the  bargain."  It  ap- 
pears that  at  some  stage  of  this  interview,  but  at  what  particular 
point  is  uncertain,  the  defendant  left  the  saloon  and  returned 
again  in  a  very  short  time  and  again  demanded  of  the  deceased 
that  he  marry  her  that  very  day.  She  then  had  the  razor  con- 
cealed upon  her  person,  but  at  what  time  or  for  what  purpose  she 
took  it  from  the  trunk  does  not  distinctly  appear,  though  the 
jury  might  find  from  the  testimony  that  she  took  it  for  the  pur- 
p(»se  of  using  it  upon  the  deceased.  He  refused  with  the  remark, 
"Do  you  think  I  would  marry  such  a  girl?"  On  her  still  per- 
sibting  in  the  demand,  and  renewing  the  request,  he  repulsed  her 
with  a  refusal,  remarking  that  "Hogs  may  marry."  These  were 
the  last  words  which  he  spoke,  for  at  that  moment  the  defendant 
drew  the  razor  across  his  throat,  inflicting  the  fatal  wound. 

Some  other  and  minor  incidents  appear  in  the  narrative  of 
events  which  transpired  between  the  parties  during  tlie  period  of 
about  twenty  months  from  the  time  that  they  formed  the  ac- 
quaintance of  each  other  to  the  day  of  the  homicide,  but  *®^ 
they  are  not  important  upon  a  review  of  the  questions  presented 
by  the  appeal.  It  is  quite  sufficient  to  say  that  none  of  them  in 
any  degree  tend  to  palliate  or  mitigate  the  conduct  of  the  de- 
ceased as  it  appears  from  the  facts  stated,  or  to  discredit  the  de- 
fendant, but,  when  considered  with  all  the  facts  and  circum- 
stttnces,  have  quite  a  contrary  tendency. 

The  defendant  was  not  guilty  of  murder  in  the  first  decree, 
unless  the  act  was  perpetrated,  not  only  with  the  intent  to  kill, 
but  also  with  deliberation  and  premeditation.    These  three  eld- 
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aiients  must  exist  in  eyery  case  in  order  to  constitute  tliat  delib- 
erate malice  and  malignity  of  heart  which  is  the  essential  in- 
gredient of  the  offense.  If  the  defendant  inflicted  the  wound  in  a 
sudden  transport  of  passion,  excited  by  what  the  deceased  then 
said  and  by  the  preceding  events  which,  for  the  time,  disturbed 
ihcr  reasoning  faculties  and  deprived  her  of  the  capacity  to  re- 
flect, or  while  under  the  influence  of  some  sudden  and  nncon- 
trcllable  emotion  excited  by  the  final  culmination  of  her  misfor- 
tunes, as  indicated  by  the  train  of  events  which  have  been  related, 
the  act  did  not  constitute  murder  in  the  first  degree:  People  v. 
<:;onroy,  97  N.  Y.  62;  People  v.  Wood,  126  N.  Y.  249;  Leighton 
V.  People,  88  N.  Y.  117.  Deliberation  and  premeditation  imply 
the  capacity  at  the  time  to  think  and  reflect,  sufficient  volition  to 
make  a  choice,  and  by  the  use  of  these  powers,  to  refrain  from 
doing  a  wrongful  act.  The  defendant  had  been  deceived,  be- 
ti-ayed,  disgraced,  and  ruined,  but  it  is  not  certain  that  she 
formed  the  definite  intention  to  use  the  weapon  until  she  heard 
the  final  refusal  of  the  deceased  to  marry  her.  She  followed  the 
deceased  into  the  saloon  to  make  a  final  appeal  to  him  to  ex- 
iiTcate  her  from  the  position  in  which  he  had  placed  her,  and  it 
is  evident  that  she  had  not  yet  lost  all  hope  of  succeeding  either 
by  persuasion  or  threats.  It  was  only  when  this  hope  was  gone, 
after  his  final  refusal,  accompanied  as  it  was  by  insulting  and 
brutal  imputations,  that  might  well  have  aroused  the  most  vio- 
lent passions,  that  she  struck  the  fatal  blow.  If,  at  that  moment, 
in  consequence  of  what  he  said  to  her  and  the  final  culmination 
of  the  alleged  wrongs  of  which  she  conceived  herself  to  have  been 
tlie  victim,  ^^®  she  became  incapable  of  reasoning  or  of  deliber- 
ating, the  act,  we  think,  would  not  constitute  murder  in  the  first 
degree. 

The  crucial  question  in  the  case  was  whether,  at  the  time,  her 
mind  was  in  that  condition,  and  it  was,  of  course,  one  of  fact 
for  the  determina,tion  of  the  jury.  But  the  defendant  was  en- 
titled to  the  benefit  of  all  testimony  that  had  any  legitimate  bear- 
ing on  that  question,  and  to  have  the  jury  correctly  instructed  by 
the  court  with  respect  to  the  principles  of  law  that  governed  the 
inquiry.  The  condition  of  the  defendant's  mind  was  not  to 
be  ascertained  solely  from  what  took  place  in  the  saloon  at  the 
time  of  the  homicide.  The  relations  of  the  parties  which  pre- 
ceded it  were  competent  for  the  consideration  of  the  jury,  since 
they  were  connected  with  the  tragedy,  and  were  of  such  a  nature 
«nd  character  as  to  produce  a  porwerful  influence  upon  the  mind 
when  recalled  at  the  moment  that  the  defendant  heard  the  final 
refusal  of  the  deceased,  expressed  as  it  was  in  the  most  insulting 
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and  provoking  language.  That  the  defendant  was  then  in  a  high 
Btate  of  agitation  and  excitement  was  made  clear  by  the  testimony 
of  all  the  witnesses,  and  there  is  some  proof  tending  to  show  that 
she  fell  upon  the  floor  immediately  after  inflicting  the  wound. 
The  nature  and  quality  of  her  act  could  not  be  fairly  judged  by 
separating  what  took  place  within  the  space  of  a  few  minutes  in 
the  saloon  from  the  ta-ain  of  events  which  preceded  it  and  grew 
out  of  the  relation  of  the  parties,  but  upon  full  consideration  of 
every  fact  and  circumstance  that  could  reasonably  be  presumed 
to  have  influenced  her  mind. 

We  are  convinced  from  a  careful  examination  of  the  record 
tliat  there  was  a  wide  departure  from  these  principles  in  the 
conduct  of  the  trial.  It  is  true  that  the  defendant  herself,  when 
testifying  as  a  witness  in  her  own  behalf,  was  permitted  to  give 
the  history  of  her  relations  with  the  deceased  from  the  time  that 
he  sought  and  formed  her  acquaintance,  down  to  the  time  of  his 
death.  The  fair  inference  from  the  record  is,  that  she  was  per- 
mitted to  relate  what  took  place  prior  to  the  morning  of  the 
homicide  by  the  grace  and  favor  of  the  court  and  not  as  a  legal 
right.  Her  testimony  was  delivered  in  a  *®®  foreign  tongue  and 
reached  the  jury  only  through  the  medium  of  an  interpreter,  and, 
in  that  process,  it  may  have  lost  much  of  the  fullness  and  force 
vhieh  a  narrative  always  derives  from  being  transmitted  directly 
to  the  court  and  jury  in  their  own  language.  Moreover,  she  was 
a  witness,  deeply  interested  in  the  result  of  the  trial,  and  the 
jury  were  not  necessarily  bound  to  believe  her  statement,  as  they 
•were  the  sole  judges  of  the  measure  of  credit  to  which  it  was  en- 
titled. If,  therefore,  she  was  entitled  to  give  the  full  history  of 
the  relations  between  herself  and  the  deceafied,  and  we  have  no 
doubt  she  was,  she  could  not  be  compelled  to  let  the  facts  rest 
upon  her  unsupported  testimony,  but  had  the  legal  right  to  sus- 
tain and  corroborate,  if  she  could,  her  version  of  them  by  the  tes- 
timony of  disinterested  witnesses  to  the  same  facts  or  any  of 
them.  So  long  as  the  facta  testified  to  by  the  party  are  not  con- 
clasively  established,  or  admitted,  they  are  still  open  to  further 
proof:  Page  v.  Krekey,  137  N.  Y.  807;  33  Am.  St.  Rep.  731. 

After  the  defendant  had  testified  generally  to  the  facts  showing 
the  relations  that  had  existed  between  herself  and  the  deceased, 
and  which  have  been  briefly  stated  above,  her  counsel  called  a 
•witness,  and  was  proceeding  to  give  proof  of  the  same  facts,  or 
some  of  them,  by  the  admissions  of  the  deceased.  There  was  no 
objection  from  the  district  attorney,  but  the  court  interposed  and 
inquired  of  counsel  the  object  of  the  question.  The  counsel  re- 
plied that  he  proposed  to  corroborate  the  defendant  by  showing 
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the  relations  between  her  and  the  deceased.  The  learned  re- 
corder then  said:  "You  do  not  need  any  corroboration  of  those 
relations.  The  defendant  stated  those  relations  herself.**  Here 
«  long  colloquy,  which  covers  several  pages  of  the  printed  record, 
took  place  between  the  court  and  the  defendant's  counsel,  in  which 
the  purpose  of  the  testimony  was  srtated  in  various  forms,  and 
the  court,  in  still  more  emphatic  language,  stated  that  it  was  not 
admissible  foi?  the  reasons  which  he  had  before  stated,  and  for 
the  further  reason  that  it  might  be  injurious  to  the  accused,  as 
■affording  good  grounds  for  the  prosecution  to  claim  that  her  act 
was  deliberate  and  premeditated.  The  learned  district  ^''^  at- 
torney then  interposed  and  stated,  among  other  things,  substan- 
tially, that  it  was  a  part  of  his  duty,  under  the  circumstances,  to 
see  that  the  rights  of  the  accused  were  properly  protected,  and 
that  as  the  proof  offered  would  afford  abundant  grounds  for  the 
prosecution  to  ask  for  a  conviction  of  murder  in  the  first  de- 
gree, he  felt  it  to  be  his  duty  to  warn  the  defense  that  if  the  proof 
was  admitted  it  would  be  in  the  line  of  his  duty  to  insist  that 
the  defendant's  act  would  amount  to  deliberate  murder.  No 
formal  objection  had  yet  been  made  to  the  testimony,  and  the 
defendant's  counsel  still  persisting  in  laying  it  before  the  jury, 
the  district  attorney  objected  to  it,  and  his  objection  was  sus- 
tained, and  the  defendant's  counsel  excepted.  In  the  course  of 
the  trial,  similar  proof,  or  proof  of  the  same  facts,  or  some  of 
them,  was  offered  by  the  defense  from  other  witnesses,  but  it  was 
•excluded  under  exception.  It  is  important  here  to  note  the  prin- 
■ciple  upon  which  these  rulings  must  rest.  Manifestly,  the  court 
and  the  prosecuting  officer  must  have  supposed  either  that  the 
testimony  was  simply  cumulative,  and,  therefore,  unnecessary, 
or  positively  injurious  to  the  defendant,  and,  consequently,  no 
part  of  her  defense.  In  view  of  the  fact  that  it  was  already  be- 
foie  the  jury  from  the  lips  of  the  defendant,  it  is  not  apparent 
iiow  the  latter  hypothesis  could  have  been  seriously  entertained. 
And  as  to  the  former,  it  might  have  been  correct  enough,  pro- 
vided the  court  and  the  prosecution  were  content  with  the  de- 
fendant's version  of  the  facts,  and  accepted  it  for  all  the  purposes 
of  the  trial  as  conclusively  establishing  them  before  the  jury.  But 
■such  was  not  the  case,  since  in  no  part  of  the  record  does  it  appear 
that  the  prosecution  admitted  the  facts,  or  in  any  way  waived 
the  right  to  question  the  value  of  her  testimony  with  the  jury. 
On  the  contrary,  it  distinctly  appears,  as  will  be  seen  presently, 
that  the  court  submitted  the  question  of  her  credibility  to  the 
jury,  and  left  it  for  them  to  determine  how  far  her  statement  of 
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the  relations  between  herself  and  the  deceased  should  be  accepted 
as  true. 

It  should  also  be  observed  that  no  question  was  raised  at  the- 
trial,  and  none  is  now  made  in  this  court,  with  respect  to  *''*• 
the  quality  of  the  proof  offered  to  establish  the  facts  or  corrobo- 
rate the  defendant's  statements.  The  ruling  was  directed  to  the^ 
competency  of  the  facts  themselves  for  any  purpose,  and  not  to 
the  mode  of  proving  them.  The  admissions  or  declarations  of 
the  deceased  may  or  may  not  have  been  admissible  for  that  pur- 
pose, depending  entirely  upon  circumstances  not  disclosed  and 
which  had  no  influence  upon  the  decision.  It  may  be  that  it 
would  have  to  appear  that  they  were  so  related  or  connected,  in 
point  of  time  or  otherwise,  with  the  principal  fact  as  to  be  a  part 
of  the  res  gestae,  and  thus  within  the  exceptions  to  the  rule  ex- 
cluding hearsay  evidence:  Commonwealth  v.  Densmore,  12  Allen, 
535.  But  we  are  not  now  dealing  -with  that  question,  and  do 
not  propose  to  pass  upon  it  one  way  or  the  other.  It  is  quite 
certain  that  the  district  attorney  could  waive  a  technical  rule  of 
evidence  relating  to  the  mode  of  proving  a  material  fact,  or  of 
corroborating  facts  testified  to  by  the  accused,  and  did  waive  it 
in  this  case,  if  it  was  applicable  at  all,  by  faihng  to  interpose  the 
proper  specific  objection  at  the  proper  time,  since  the  counsel 
might  then  have  so  changed  and  framed  the  question  as  to  com- 
ply with  all  technical  rules.  On  the  question  now  under  review, 
his  attitude  and  that  of  the  court  were  identical,  and  that  was 
that  the  facts  sought  to  be  proven  were  wholly  irrelevant. 

In  reviewing  a  capital  case,  we  must  be  satisfied  that  a  fair 
trial  has  been  had,  and  when  we  can  see  that  the  case  has  been 
tried  and  submitted  to  the  jury  upon  an  erroneous  theory,  pre- 
judicial to  the  accused,  and  which  had  a  controlling  infiuence 
upon  the  trial  and  the  result,  we  ought  to  regard  the  principle 
which  has  been  decided,  rather  than  the  concrete  form  in  which 
the  question  arose  and  became  a  practical  one  at  the  trial,  and 
should  not  be  astute  to  seek  for  some  technical  ground,  not  urged 
upon  the  trial  or  here,  to  sustain  the  ruling.  Upon  an  exami- 
nation of  the  whole  record,  it  is  plain  that  the  case  was  tried  upon 
the  theory  that  the  relations  of  the  parties,  prior  to  the  morning 
of  the  homicide,  had  no  bearing  upon  the  question  of  deliberaticm 
and  premeditation,  and  that  was  the  principle  upon  which  the 
evidence  referred  to  was  *''"  excluded.  This  will  be  made 
plainer  by  reference  to  the  charge  of  the  learned  recorder  to  the 
jury.  In  submitting  this  vital  question,  he  used  the  following 
language:  'Tou  are  not  called  upon  to  perform  a  miracle,  by 
transferring  your  intelligence  back  to  the  2Gth  of  April;  when  this 
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defendant  is  alleged  to  have  committed  the  deed  charged.  You 
are  only  called  upon  and  expected  to  determine,  by  your  verdict, 
what  was  the  condition  of  the  defendant's  mind  at  that  time,  and 
the  only  way  in  which  you  can  determine  such  condition,  and 
the  only  way  known  to  law  and  to  xeason,  is  by  the  acts  of  the 
defendant  at  that  time,  and  by  those  acts  and  from  those  acts 
you  may  infer  the  operations  of  this  defendant's  mind.  That  is 
the  only  method  known  to  human  wisdom  and  intelligence,  and 
that  is  the  method  by  which  you  must  be  governed." 

Here  the  learned  court  stated  the  rules  by  which  the  jury  wecre 
to  be  governed  in  determining  the  condition  of  the  defendant's 
mind  at  the  time  of  inflicting  the  wound  that  caused  the  death. 
That,  of  course,  included  her  ability  to  reason,  think,  and  re- 
flect and  her  general  power  of  volition,  and  they  were  instructed 
that  there  was  but  one  method  known  to  the  lawand  to  reason  and 
human  wisdom  for  ascertaining  that  condition  and  determining 
these  questions,  and  that  was  by  considering  her  act  at  the  time. 
These  instructions  excluded  from  the  consideration  of  the  jury 
all  the  facts  and  circumstances  preceding  the  homicide,  and  of 
which  that  act  was  but  the  culmination.  This  part  of  the  charge 
renders  the  ruling  excluding  the  corroborating  proof  intelligible, 
but  we  think  that  both  the  ruling  and  the  charge  were  in  these 
respects  erroneous. 

There  is  another  portion  of  the  charge  which  is  intimately  re- 
lated to  the  questions  under  consideration.  In  speaking  of  the 
relations  of  the  parties  and  the  credibility  of  the  defendant,  the 
court  said:  "On  another  phase  of  this  case,  it  is  but  proper  for 
me  to  say  that,  in  this  narration,  which,  if  true,  would  put  Ca- 
taldo  in  a  bad  and  an  unenviable  light,  but  one  being  has  given 
the  narration,  and  that  is  the  defendant.  She  is  vitally  inter- 
ested ^"^^  in  this  case;  and  it  is  for  you  to  say  whether  a  de- 
fendant, situated  as  this  defendant  is,  had  a  motive  in  testifying 
as  she  did;  because  it  may  be  fairly  claimed  that  the  rule  of 
action  and  conduct  among  men  is,  that  they  are  expected  to  as- 
sume the  greater  part  of  the  responsibility  for  such  acts.  It  is 
for  you,  in  consideration  of  the  motives  that  may  actuate  this 
defendant,  to  consider:  1.  Being  a  woman,  whether  she  would 
have  a  motive,  from  the  instinct  of  delicacy,  which  is  inherent  in 
the  sex,  to  palliate  her  own  conduct,  by  throwing  all  the  blame 
upon  Cataldo;  and  2.  "Whether  she  wonld  have  a  motive  in  so 
testifying  to  affect  your  verdict,  in  order  to  escape  the  legiti- 
mate consequences  of  her  act." 

When  the  court  had  ruled  that  the  statement  of  the  defendant 
did  not  need  corroboration,  this  portion  of  the  charge  might  well 
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have  been  omitted.  The  jury  were  permitted  to  reject  her  testi- 
mony, although  proof  to  corroborate  her  had  been  excluded  on 
the  ground  stated.  It  would  seem  to  be  clear  that  either  the  rul- 
ing or  the  charge  is  wrong.  The  primary  error  doubtless  was 
in  refusing  to  permit  her  counsel  to  strengthen  and  reinforce  her 
narrative,  or  any  material  part  of  it,  in  any  way  that  he  could. 
Had  he  been  allowed  to  do  that,  this  passage  in  the  charge, 
though  the  language  is  strong  and  quite  unfavorable  to  the  de- 
fendant, under  all  the  circumstances,  could  be  defended  as  em- 
bodying no  legal  error.  In  gpeaking  of  the  refusal  of  the  de- 
ceased, at  the  time  of  the  homicide,  to  marry  the  defendant,  the 
court  said  to  the  jury,  in  substance,  that  this  refusal  was  nothing 
new,  and  whatever  effect  it  had  upon  her  mind  must  have  been 
produced  before  that  day,  and  then  proceeded  as  follows: 

"She  was  living  with  him  at  the  time  in  meretricious  inter- 
course. It  was  a  mode  of  life  condemned  by  sound  public  morals. 
Under  the  law  of  our  state,  however,  it  is  not  criminal;  but  that 
it  was  an  immoral  condition  of  life  cannot  and  will  not  be  dis- 
puted. This  defendant,  with  her  father  and  mother  living  in  this 
city,  left  her  father  and  mother's  house,  without  a  word  of  no- 
tice, and  voluntarily  went  to  live  w^th  the  deceased  in  this  mere- 
tricious life.  You  must  draw  a  line  *'^"*  of  distinction  between 
the  woman  who  parts  with  her  honor  upon  a  solemn  promise  tc 
marry  and  the  woman  who  parts  with  her  honor  without  a  sol 
emn  promise  to  nmrry  on  the  part  of  the  man,  and  who  con- 
tinues to  surrender  her  person  to  him  at  his  will,  breaks  awa\ 
from  the  moorings  of  her  home,  and  goes  to  live  with  him  rj§  lus 
mistress." 

We  think  that  this  part  of  the  charge  was  clearly  errontmis.  It 
was  the  province  of  the  jury  to  determine  whether  the  refusal  of 
the  deceased,  at  the  time  of  the  homicide,  to  perform  his  prom- 
ise, and  the  exasperating  form  in  which  the  refusal  was  made,  or 
expressed,  had.  for  the  time  any  effect  upon  her  mental  condi- 
tion or  not.  The  words  that  the  deceased  then  uttered  may  have 
extinguished  the  last  ground  of  a  lingering  hope,  and  suddenly 
revealed  to  her  mind  her  real  situation.  What  was  then  said. 
taken  in  connection  with  the  preceding  events,  were  causes  which 
are  eometimes  known,  and  may  reasonably  be  supposed,  to  oper- 
ate powerfully  upon  the  human  mind,  and  the  statement  that 
they  could  not,  coming  as  it  did  from  the  court,  amounted  to 
something  more  than  a  mere  expression  of  opinion,  even  if  that 
were  permissible  upon  such  a  vital  question.  It  was  an  instruc- 
tion fls  to  the  force  and  effect  of  the  evidence.  But  thi<»  part  of 
the  charge  was  open  to  a  still  more  serious  objection.  It  suggested 
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to  the  jury,  and  submitted  for  their  consideration,  a  theory  of  the 
facts  which  had  no  foundation  in  the  evidence  as  it  appears  in 
the  record.  It  could  not  be  found  upon  any  fair  or  just  construc- 
tion of  the  evidence  that  the  defendant  voluntarily  parted  with 
her  honor  without  a  solemn  promise  of  marriage,  or  surrendered 
her  person  to  the  deceased  to  become  his  mistress.  The  testi- 
mony shows  that  there  was  in  fact  such  a  promise  preceding 
these  relations.  It  is  quite  clear  upon  the  evidence  in  the  record 
thai  he  obtained  possession  of  her  person  and  accomplished  his 
purpose  by  means  of  that  promise,  and  of  a  series  of  falsehoods 
and  fraudulent  devices  of  the  most  atrocious  charaeter.  It  was, 
at  least,  an  open  question  whether  her  disgrace  and  dishonor  were 
not  effected  by  the  use  of  some  drug  which  he  had  administered 
to  her  for  the  purpose  of  ^'^^  overcoming  her  mental  and  phys- 
ical powers  of  resistance.  If  her  testimony  is  to  be  believed — and 
it  must  be  remembered  that  the  learned  recorder  ruled  that  it 
needed  no  eorroboration — she  was  decoyed  into  the  rooms  on 
Thirteenth  street  under  the  false  pretense  of  an  immediate  mar- 
riage, and  if  she  remained  there  with  him,  as  she  did,  in  the  hope 
that  it  would  be  fulfilled,  for  a  month  prior  to  the  killing,  in  or- 
der to  hide  her  disgrace  or  retrieve  her  honor,  or  in  some  way 
disentangle  herself  from  the  situation  in  which  she  was  placed, 
her  conduct  fell  far  shoxt  of  voluntarily  contracting  meretri- 
cious relations  with  the  deceased.  These  remarks  of  the  couri; 
upon  this  feature  of  the  case  were,  as  it  seems  to  us,  quite  mis- 
leading, and  could  scarcely  fail  to  have  an  unfavorable  effect 
upon  the  jury. 

The  attention  of  the  court  was  plainly  directed  to  these  ques- 
tions at  the  close  of  the  charge,  and  they  were  made  the  subject 
of  exception,  but  there  was  no  attempt  to  modify,  explain,  or  re- 
tract what  had  been  said. 

The  defendant  was  subjected  to  a  protracted  cross-examina- 
tion, in  which  the  same  question  was  repeatedly  asked  and  an- 
swered, frequently  by  the  suggestion  and  direction  of  the  court. 
"We  will  not  refer  to  the  numerous  incidents  which  the  record 
discloses  in  the  course  of  this  examination  by  the  prosecuting 
oificer  and  the  court,  further  than  to  say  that  we  are  wholly 
unable  to  perceive  any  such  element  of  improbability  in  her  di- 
rect narrative,  or  any  such  danger  to  the  cause  of  justice  to  be 
apprehended  from  her  statements,  as  to  warrant  such  a  wide  and 
unusual  departure  from  the  ordinary  and  usual  methods  long 
sanctioned  for  the  examination  of  witnesses  in  courts  of  justice. 
But  the  most  important  feature  disclosed  by  this  part  of  the 
trial  is  the  manner  in  which  the  testimony  thus  elicited  was  sub- 
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mitted  to  the  jury.  In  order  to  get  a  clearer  view  of  the  action 
of  the  court  in  that  respect,  it  is  necessary  to  present  at  least  a 
small  part  of  the  testimony  on  her  cross-examination  hy  the  as- 
sistant district  attorney,  which  is  copied  from  his  hrief  in  this 
court  After  stating  several  times  that  the  immediate  cause  of 
the  act  was  what  *^®  the  deceased  said  to  her  about  the  hogs 
marrying  her,  the  examination  continued  as  follows: 

"Q.  Well,  now.  Miss  Barberi,  I  want  you  to  tell  me,  honestly 
and  truthfully,  why  you  killed  Cataldo?  A.  I  didn't  want  to 
kill  him. 

"Q.  "Well,  why  did  you  kill  him?  A.  It  was  not  my  inten- 
tion to  kill  him,  but  I  was  in  a  state  of  terrible  agitation  in  that 
moment.  I  did  n't  see  myself  what  I  was  doing,  and  when  I 
heard  that  ejaculation,  that  word  'hogs,'  I  nearly  lost  conscious- 
ness, and  I  did  n't  know  what  I  did. 

"Q.  Now,  what  did  you  cut  his  throat  for?  A.  I  did  n't 
know,  and  I  did  n't  see  what  I  did.  I  was  in  a  state  of  terrible 
exasperation,  because  he  had  insulted  me  atrociously;  and  I 
wanted  to  get  married.    I  did  n't  know  what  had  become  of  me. 

"Q.  Why  did  you  cut  Cataldo's  throat?  A.  For  God's  sake, 
I  don't  know  what  I  have  to  say,  I  already  said. 

"Q.  Why,  Miss  Barberi,  did  you  cut  Cataldo's  throat?  A. 
Because  I  lost  consciousness,  and,  physically,  my  eyesight,  in  the 
moment  that  I  heard  him  say  that  a  hog  may  marry  me. 

"Q,  Why  did  you  cut  Cataldo's  throat?  A.  It  was  not  my  in- 
tention to  kill  him.  It  was  in  the  moment,  an  irrepressible  mo- 
ment, and  I  followed  the  impulse  of  rage,  when  I  heard  that  a 
pig  had  to  marry  me. 

"Q.  Now,  I  will  ask  the  question  once  more:  Why  did  you 
cut  Cataldo's  throat?  A.  I  never  believed  that  he  would  die.  I 
never  thought  to  kill  him." 

Making  every  allowance  for  the  strong  temptation  to  color 
the  narrative,  which  is  always  present  to  a  witness  under  such 
circumstances,  and  for  what  it  may  have  gained  or  lo&t  in  the 
translation,  still  it  could  not  be  said  that  there  was  no  evidence 
to  sustain  the  theory  that  the  act  was  not  preceded  by  delilwra- 
tion  or  premeditation.  There  can  be  no  reasonable  ^"^"^  doubt 
that  the  situation  in  which  she  had  been  placed  and  the  disgrace 
attending  it  was  the  constant  subject  of  her  thoughts  during  tha 
preceding  month,  and  may  have  preyed  upon  her  mind.  In  this 
state  of  agitation,  she  confronted  the  deceased  in  the  saloon,  and 
the  insulting  refusal  may  have  been  the  spark  that  produced  the 
explosion.  It  wa."  not  impossible,  under  all  the  ciroumstances.  to 
take  that  view  of  the  case.    At  the  very  least,  the  defendant  was 
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entitled  to  have  tihe  quesfioai  fairly  submitted  to  the  Jury,  and 
■we  think  it  was  not  for  reasons  already  stated,  and  for  the  fiir- 
tlier  reason  that  the  leaTned  recorder,  in  effect,  told  the  jury  that 
there  was  no  evidence  to  warrant  the  inference.  In  speaking  to 
this  point,  he  said: 

*^ou  will  see  that  the  killing  was  not,  so  far  as  this  evidence 
shows,  a  sudden  act  of  retaliation  or  revenge,  or  resistance  for  an 
outrage  upon  her,  or  for  a  forcible  trespass  upon  the  person  of 
this  defendant.  The  killing  was  not  the  result,  so  far  as  the 
evidence  shows,  of  a  single  refusal  to  marry  her  upon  the  part 
of  Cataldo.  If,  as  it  is  claimed,  that  this  refusal  of  his  produced 
a  -whirlwind  of  passion  in  this  defendant,  and,  as  a  result  of  that 
■whirlwind  of  passion,  she  killed  Cataldo,  you  must  bear  in  mind 
that  he  had  been  promising  this  marriage  from  the  day  on  which 
she  went  with  him  into  the  house  of  assignation  as  a  free  agent 
and  of  her  own  accord;  and  his  repeated  promises  necessarily 
brought  repeated  disappointments.  So  that  it  was  not  the  first 
time  she  was  disappointed,  because,  according  to  her  own  story, 
the  times  of  her  disappointment  went  into  high  numbers." 

Apart  from  the  very  objectionable  remark,  in  which  the  de- 
fendant is  represented  to  the  jury  as  having  accompanied  the  de- 
ceased "into  the  house  of  assignation,  as  a  free  agent  and  of  her 
own  accord,"  which,  upon  the  evidence,  was  not  correct  in  point 
of  fact,  as  already  shown,  the  substance  of  the  charge  was,  that 
there  was  no  evidence  that  the  act  was  the  result  of  a  sudden  im- 
pulse. That  was  the  very  question  that  the  jury  had  to  decide, 
and  the  strong  expression  of  opinion  upon  such  a  question,  even 
if  it  was  nothing  more,  ^''^  was  calculated  to  mislead  the  jury 
and  exceeded  the  limits  which  this  court  has  ever  sanctioned, 
or  ought  to  sanction,  for  judicial  comment  upon  the  character 
and  effect  of  evidence. 

The  court  warned  the  jury  in  very  emphatic  language  and  in 
various  forms  against  rendering  any  verdict  in  the  case  which 
should  in  anydegree  be  based  upon  sympathyfor  the  defendant  on 
account  of  her  sex,  which,  of  course,  was  correct  as  within  his  pow- 
ers and  discretiom.  But  this  was  followed  by  a  long  argument  to 
show  that  women  in  general  are  by  nature  cajmble  of  protecting 
their  honor  and  defending  their  virtue,  the  plain  tendency  of 
which  was  to  leave  in  the  minds  of  the  jury  the  impression  that, 
after  all  the  defendant  may  have  been  equally  or  more  to  blame 
for  what  had  occurred,  prior  to  the  day  of  homicide,  than  the  de- 
ceased, and  thus  to  excuse  or  palliate  his  conduct.  The  recorder 
concluded  that  branch  of  the  charge  with  the  following  proposi- 
tion: "Nature  has  so  ordained  the  sexes  that  woman  is  gifted,  in 
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a  particular  way,  with  greater  caution  and  more  reserve  force  and 
power;  while  man  is  gifted  in  a  different  way;  and  while  he  may 
pay  his  court  and  attentions,  yet  nature  has  fitted  and  equipped 
her  in  such  a  way  that  she  is  better  qualified  to  resist  than  man." 

The  suggestion  that,  according  to  certain  natural  laws,  wo- 
man is  better  qualified  to  resist  than  man  was  departing  far  from 
the  real  question  in  the  case,  and,  moreover,  was  incorrect  in 
point  of  fact,  according  to  common  experience.  When  that  part 
of  the  charge  is  all  read  together,  it  is  apparent  that  matters 
were  discussed  that  are  scarcely  within  the  range  of  the  proofs 
in  such  a  manner  as  to  operate  to  the  prejudifce  of  the  defendant 
with  the  jury. 

Those  portions  of  the  charge  are  also  fairly  covered  by  excep- 
tions, and,  even  if  they  are  not,  an  erroneous  statement  of  the 
law,  or  improper  comments  upon  facts  or  the  evidence  bearing 
upon  them,  may  be  reviewed  and  corrected  in  this  court  in  a 
capital  case  without  any  exception,  when  it  can  be  seen  that 
they  may  have  operated  to  the  prejudice  of  the  accused. 

The  questions  already  discussed  are  sufficient  to  dispose  of  *^® 
the  appeal.  The  record  discloses  other  rulings,  arising  during 
the  conduct  of  the  trial,  that  would  be  diflBcult,  if  not  impossible, 
to  defend.  To  review  them  all  by  attempting  to  point  out  their 
bearing  on  the  issue,  and  in  what  respect  they  were  or  might 
have  been  prejudicial  to  the  defendant,  would  unnecessarily  ex- 
tend the  discussion.  A  careful  examination  of  the  whole  charge 
leaves  the  impression,  from  its  general  tone  and  entire  structure, 
that  the  learned  trial  court,  in  the  elaborate  discussion  of  the 
facts  and  statement  of  the  law  in  many  important  particulars 
passed  the  line  which  marks  the  limits  of  the  judicial  function. 

From  an  examination  of  the  whole  case,  we  are  impressed  with 
the  conviction  that  the  defendant  has  not  had  a  fair  trial,  and 
that  it  should  be  submitted  to  another  jury  to  the  end  that  all 
competent  proof  may  be  given  in  the  regular  and  orderly  way, 
and  all  the  questions  presented  in  that  temperate  and  dispassion- 
ate manner,  which  is  so  important  in  the  trial  of  a  capital  case 
and  so  essential  to  the  protection  of  all  the  rights  of  the  accused. 

In  a  recent  case,  the  highest  court  of  the  land  concluded  the 
review  of  a  judgment  of  conviction  for  a  capital  ofTense,  whore 
the  proceedings  upon  tlie  trial  and  the  subst^iivje  of  the  rharge 
were  much  more  moderate  and  exempt  from  objection  than  in 
the  case  at  bar,  with  the  following  pertinent  remarks,  which  are 
applicable  here:  ''When  the  charge  of  the  trial  judge  t-ikes  the 
form  of  animated  argument,  the  liability  is  great  that  the  propo- 
•itions  of  law  may  become  interrupted  by  digression,  and  so  in- 
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termingled  with  inferences  springing  from  forensic  ardor,  that 
the  jury  are  left  without  proper  insbructions,  their  appropriate 
province  of  dealing  wi+h  the  facts  invaded  and  errors  intervene 
which  the  pursuit  of  a  different  course  would  have  avoided":  Al- 
lison V.  United  States,  160  U.  S.  203. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  granted. 

All  concur  (Yann,  J.,  in  result). 


HOMICIDE— PREMEDITATION.— An  Instruction  that  omits  the 
element  of  premeditation  in  defining  murder  of  the  first  degree  is 
erroneous:  State  v.  Johnson,  8  Iowa,  525;  74  Am.  Dee.  321.  See 
notes  to  Commonwealth  v.  Webster,  52  Am.  Dee.  737,  and  Whiteford 
V.  Commonwealth,  18  Am.  Dee.  778. 

HOMICIDE  —  PREMEDITATION— WHAT  IS.— Premeditatedly  is 
properly  defined  to  mean,  "thought  of  beforehand  any  time,  however 
short":  State  v.  Landgraf,  95  Mo.  97;  6  Am.  St.  Rep.  26,  and  note 
with  the  cases  collected. 
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insurance,  TRANSFER  OF  INTEREST.— The  fact  that  a 
member  of  a  partnership  had  transferred  his  interest  therein  to  a 
third  person  before  a  policy  of  insurance  issued  does  not  affect  the 
unconditional  and  sole  ownership  of  the  firm  in  its  real  estate,  and 
hence  does  not  avoid  a  policy  containing  a  condition  that  it  shall  be 
void,  if  the  interest  of  the  assured  shall  be  other  than  an  uncondi- 
tional and  sole  ownership,  or  If  any  change  takes  place  in  the  inter- 
est, title,  or  possession  of  the  subject  of  the  insurance. 

PARTNERSHIP  REAL  ESTATE  Is  vested  In  the  firm,  and  an 
assignment  for  the  benefit  of  creditors,  executed  by  one  mem'ber 
thereof,  does  not  pass  any  title  to  Its  real  property,  because  it  can- 
not be  known  until  the  partnership  affairs  have  been  settled  and  ad- 
justed whether  the  assignee  acquired  anything  by  the  assignment. 

INSURANCE— WAIVER  BY  AGENT.— The  general  agents  of 
insurance  corporations  may  waive  stipulations  and  conditions  con- 
tained in  a  policy  of  insurance  with  respect  to  the  conditions  upon 
which  It  shall  go  into  operation,  by  delivering  It  with  knowledge  of 
the  facts,  and  receiving  the  premium. 

INSURANCE,  PROVISIONS,  PROHIBITIONS  WAIVED  BY 
AGENT^.-^Reetrictions  In  a  policy  of  Insurance  against  the  power 
of  agents  to  waive  any  condition,  unless  done  in  a  particular  man- 
ner, do  not  apply  to  those  conditions  which  relate  to  the  inception 
of  the  contract,  when  it  appears  that  the  agent  delivered  It,  and  re- 
ceived the  premium  with  full  knowledge  of  the  actual  situation. 

INSURANCE,  CHANGE  OP  INTEREST.— A  SALE  OF  REAL 
PROPERTY  UNDER  EXECUTION,  when  the  statute  gives  the 
debtor  time  for  redemption,  and  entitles  him  to  remain  in  possession 
untU  the  expiration  of  that  time,  does  not  avoid  a  policy  of  insur- 
ance containing  a  condition  that  it  shall  become  void  if  any  change, 
other  than  by  the  death  of  the  assured,  takes  place  In  the  Interest, 
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title,  or  possession  of  fhe  subject  of  Insurance,  whether  by  legal  pro- 
cess or  iudgmeat,  or  by  the  voluntary  act  of  the  assured,  or  other- 
wise. 

Michael  H.  Cardozo  and  Sheldon  &  Booth,  for  the  appellant. 

T.  F.  Conway,  for  the  respondent 

***  O'BRIEN,  J.  The  plaintiff  recovered  upon  a  policy  of  in- 
eurance,  of  which  she  was  the  assignee,  issued  by  the  defendant, 
upon  a  building  used  as  a  store,January9,1891, and  which  was  de- 
stroyed by  fixe  Mairch  31,  1891.  The  only  defenses  interposed  by 
the  answer,  which  were  proven  and  found  at  the  trial,  were:  1. 
That  Wood  Brothers,  a  firm  composed  of  six  brothers,  which 
owned  the  property  and  procured  the  insurance,  had  not,  at  the 
time,  the  sole  and  unconditional  title  or  ownership  of  the  prop- 
erty; and  2.  That  the  property  covered  by  the  policy  had  been 
sold  upon  judgment  and  execution  against  the  firm  some  days 
before  the  loss.  The  contract  was  made  by  means  of  what  is 
known  as  the  standard  policy,  which  contained  the  condition 
that  it  "shall  be  void  ....  if  the  interest  of  the  insured  shall  be 
other  than  unconditional  and  sole  ownership,  or  ....  if  any 
change,  other  than  by  the  death  of  an  assured,  take  place  in  the 
interest,  title,  or  possession  of  the  subject  of  the  insurance, .... 
whether  by  legal  process  or  judgment,  or  by  the  voluntary  act  of 
the  insured  or  otherwise." 

With  respect  to  the  defense  first  referred  to,  it  appeared  that, 
in  the  year  1885,  one  of  the  individuals  composing  the  firm  made 
a  general  assignment  of  his  individual  property  for  the  benefit  of 
his  creditors,  and  also  of  his  interest  in  the  firm.  That  in  1888 
his  assignee  sold  whatever  interest  in  the  firm  property  that 
passed  to  him  by  the  assignment  to  a  third  party,  and  before  the 
policy  was  issued  had  accounted  and  been  discharged.  The  as- 
signee had  no  accounting  with  the  firm  in  order  to  ascertain 
what  interest  the  assignor  had,  if  any,  in  the  surplus,  if  any,  and 
no  claim  was  ever  made  upon  the  firm  for  anything  passing  by 
the  assignment.  It  appeared  by  the  proofs  and  findings  that  the 
defendant's  agents,  who  were,  as  may  be  fairly  inferred,  gen- 
eral agents,  knew,  at  the  time  of  issuing  the  policy,  and  be- 
fore, all  the  facts  and  circumstances  **'  with  respect  to  the 
individual  assignment  and  the  transfer  of  that  interest  as  above 
stated. 

The  answer  to  the  defense,  based  upon  these  facts,  is  two- 
fold: 1.  That  since  the  title  to  the  real  estate  held  by  a  partner- 
ehip  is  in  the  firm,  and  not  in  the  individual  members  of  it,  the 
transfer  of  the  interest  of  one  of  the  members,  before  the  in- 
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€urance,  had  no  effect  upon  the  imconditional  and  sole  owner- 
ship of  the  firm.  That  an  assignment  by  one  partner  of  his  share 
in  the  partnership  stock  simply  transfers  any  interest  he  may 
have  in  any  surplus  remaining  after  payment  of  the  firm  debts 
and  the  settlement  of  the  firm  accounts.  Whether  the  purchaser 
of  such  an  interest  takes  anything  whatever  by  the  transfer  cannot 
be  known  until  all  the  partnership  affairs  have  been  settled  and 
adjusted:  Menagh  v.  Whitwell,  52  N.  Y.  146;  11  Am.  Eep.  683. 
The  title  to  the  real  property,  which  was  the  subject  of  the  insur- 
ance, was  in  the  partnership  firm,  and  was  not  affected  by  the  as- 
fiignment  of  one  of  the  members.  It  still  remained  firm  prop- 
erty, since  the  assignee  had  no  interest  in  it  as  such,  and  whether 
the  sale  or  transfer  by  the  individual  member  was  anything 
more  than  a  mere  form,  or  conveyed  anything  to  the  assignee, 
must  depend  upon  the  existence  of  a  surplus  after  the  partner- 
ship affairs  are  adjusted.  It  does  not  even  appear  in  this  case 
that  there  would  then  be  any  surplus  to  -divide,  though  that  circum- 
stance cannot  be  regarded  as  material  upon  the  question  whether 
such  a  transfer  by  a  member  affects  or  changes  the  estate  or  in- 
terest which  the  firm  has  in  the  partnership  realty.  2.  That  gen- 
eral agents  of  an  insurance  company  may  waive  stipulations  and 
provisions  contained  in  the  policy  with  respect  to  the  conditions 
upon  which  it  shall  have  inception  and  go  into  operation  as  a 
contract  between  the  parties,  by  delivering  it  -with  knowledge  of 
all  the  facts  and  receiving  the  premium,  has  long  been  settled. 
It  is  so  obviously  just  that  a  party  to  a  written  contract  should 
be  precluded  from  defeating  it  by  asserting  conditions  and  stipu- 
lations contained  in  it  which  would  prevent  its  inception,  and 
which  he  knew  at  the  time  he  delivered  it  and  accepted  the  ben- 
efits were  oontravened  ^*®  by  the  actual  facts,  that  any  state- 
ment of  the  reasons  upon  which  the  rule  rests  is  no  longer  nec- 
essaiy.  The  principle  is  not  a  new  one,  and  it  has  not  been 
shaken  by  any  decisions  of  this  court  made  since  the  adoption 
of  the  standard  policy:  McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y. 
389;  Forward  v.  Continental  Ins.  Co.,  142  N.  Y.  382. 

The  restrictions  inserted  in  the  contract  upon  the  power  of 
the  agent  to  waive  any  condition,  unless  done  in  a  particular 
manner,  cannot  be  deemed  to  apply  bo  those  conditions  which 
relate  to  the  inception  of  the  contract,  when  it  appears  that  the 
agent  has  delivered  it  and  received  the  premiums  with  full 
knowledge  of  the  actual  situation.  To  take  the  benefit  of  a  con- 
tract with  full  knowledge  of  all  the  facts,  and  attempt  afterward  to 
defeat  it, when  called  upon  to  perform, by  asserting  conditions  re- 
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lating  to  those  facts,  would  be  to  claim  that  no  contract  was  made 
and  thus  operate  as  a  fraud  upon  the  other  party. 

It  appears  from  the  findings  that  on  the  20th  of  March,  1891, 
about  ten  days  before  the  fire,  the  real  estate  which  was  the  sub- 
ject of  the  insurance,  was  sO'ld  by  the  sheriff  under  an  execution 
duly  issued  to  him  against  the  firm  and  a  certificate  of  sale  in 
due  form  delivered  by  him  to  the  purchaser,  one  Auxelia  0. 
"Wood,  and  the  remaining,  and  perliaps  most  important,  question 
is,  whether  this  sale  worked  such  a  change  in  the  interest,  title, 
or  possession  of  the  property  as  to  avoid  the  policy,  within  the 
meaning  of  the  conditions  to  which  reference  has  been  made. 
In  Walradt  v.  Phoenix  Ina.  Co.,  136  N.  Y.  375,  32  Am.  St.  Eep. 
752,  we  held  that,  when  the  subject  of  the  insurance  was  per- 
sonal property,that  the  conditions  of  the  policywere  not  violated 
by  the  mere  levy  of  an  execution  upon  the  goods  insured.  The 
reasoning  of  that  case,  however,  plainly  leads  to  the  conclusion 
that  it  would  be  otherwise  in  case  the  levy  had  been  followed  by 
a  sale.  The  sale  of  personal  property  upon  an  execution  divests 
the  owner  of  his  title  to  the  property  sold  and  transfers  it  to  an- 
other. But  what  was  said  in  that  case  with  respect  to  the  effect 
of  a  sale  upon  execution  applies  to  personal  property.  **''  Tliere 
was  no  question  in  the  case  with  respect  to  the  effect  of  a  salo 
of  real  estate,  and  nothing  was  decided  upon  that  question.  The 
effect  of  a  sale  of  real  estate  upon  execution  is  declared  by  stat- 
ute, and  no  other  effect  can  be  given  to  it.  The  judgment  debtor, 
or  his  assignee,  or  his  creditors,  may  redeem  the  same  within 
fifteen  months  thereafter,  and  the  right  and  title  of  the  judgment 
debtor  is  not  divested  by  the  sale  until  the  expiration  of  the  pe- 
riod for  redemption:  Code  Civ.Proc.,sec.l440.  During  that  time 
the  debtor  is  entitled  to  the  possession  and  use  of  the  rents  and 
profits.  At  the  time,  therefore,  that  the  property  in  question  was 
destroyed  by  fire,  the  interest,  title,  or  possession  of  the  insured 
had  not  been  changed.  The  statute  had  operated  to  postpone  the 
effect  of  the  eale  upon  the  interest,  title,  or  possession  of  the 
owners  until  the  expiration  of  the  period  for  redemption.  In 
Browning  v.  Home  Ins.  Co.,  71  N.  Y.  608,  27  Am.  Rep.  86, 
the  policy  contained  a  provision  that  if  the  property  be  sold,  or 
transferred,  or  any  change  take  place  in  the  title  or  possession, 
then  in  cither  such  case  the  policy  shall  be  void.  The  insured  en- 
tered into  a  contract  in  writing  for  the  sale  of  the  premises,  and 
this  court  held  that  the  conditions  of  the  policy  were  not  violated. 
It  was  said  that  an  executory  contract  for  the  sale  of  the  property 
without  change  of  possession  did  not  work  a  breach  of  the  con- 
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ditions  against  a  sale  or  transfer  or  change  in  title  or  possession. 
That  such  a  condition  applies  only  to  a  legal  transfer  which 
divests  the  insured  of  title  to  or  control  over  the  property. 
Before  we  could  assent  to  the  proposition  that  in  this  case 
there  was  a  hreach  of  the  conditions  of  tlie  policy  by  the  sher- 
iff's gale,  we  would  be  compelled  to  overrule  numerous  cases  in 
this  court  which,  in  principle,  decide  otherwise:  Baley  v.  Home- 
stead Fire  Ins.  Co.,  80  N.  Y.  21;  36  Am.  Eep.  670;  Cone  v.  Ni- 
agara Fire  Ins.  Co.,  60  K  Y.  619;  Haight  v.  Continental  Ins. 
Co.,  93  N.  Y.  51,  55;  Green  v.  Homestead  Fire  Ins.  Co.,  83  K 
Y.  517. 

The  judgment  must,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  who  dissents  upon  the  ground  that 
the  policy  was  avoided  by  the  change  of  interest  effected  by  tho 
Bale  of  the  property. 

PARTNERSHIP— GENERAL  ASSIGNMENT  BY  ONE  PART- 
NER.—One  of  several  partners  has  no  authority,  without  the  con- 
gent  of  the  other  partners,  to  make  a  general  assignment  of  the  firm 
property  for  the  benefit  of  creditors:  Shattuek  v.  Chandler,  40  Kan. 
516;  10  Am.  St.  Rep.  227,  and  note.  An  assignment  by  one  partner 
of  his  property  for  the  benefit  of  creditors  does  not  convey  property 
of  the  partnership  nor  any  right  to  the  possession  thereof:  Van 
Kluck  V.  Hammell,  87  Mich.  599;  24  Am.  St.  Rep.  182,  and  note. 

PARTNERSHIP  REALTY— CONVEYANCE  BY  ONE  PARTNER. 
At  law,  as  we  have  seen,  the  partners  are  tenants  in  common  of 
their  realty.  Each  can,  therefore,  convey  his  undivided  interest,  and 
neither  can  convey  any  part  of  the  interest  of  his  copartners:  Ex- 
tended note  to  Goldthwaite  v.  Janney,  48  Am.  St.  Rep.  74. 

INSURANCE— WAIVER  OF  CONDITIONS  BY  GENERAL 
AGENT.— A  condition  in  a  policy  of  insurance  is  waived  by  the  issu- 
ing of  such  policy  by  a  general  agent,  who  at  that  time  knows  of, 
and  assents  to,  facts  which  constitute  a  breach  of  such  condition: 
Kruger  v.  Western  etc.  Ins.  Co.,  72  Cal.  91;  1  Am.  St.  Rep.  42,  and 
note.  A  policy  of  insurance  can  be  modified  or  a  condition  therein 
waived  by  parol,  by  the  general  agent  of  the  insui-ance  company: 
German  Ins.  Co.  v.  Gray,  43  Kan.  497;  19  Am.  St.  Rep.  150,  and  note. 
See,  also,  the  note  to  Menk  v.  Home  Ins.  Co.,  9  Am.  St.  Rep.  163. 

INSURANCE— CHANGE  OF  INTEREST— EXECUTION. -A  levy 
of  execution  on  insured  property  Is  not  an  alienation  avoiding  the  in- 
surance, where  a  right  of  redemption  still  remains  In  the  assxured: 
Note  to  Walradt  v.  Phoenix  Ins.  Co.,  32  Am.  St.  Rep.  758. 
kM,  &t.  Rsp.,  Vou  UI  —  47 
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Neill  V.  Order  op  United  Friends. 

[149  New  York,  430] 
BENEVOLENT  INSURANCE  ASSOCIATIONS.— Under  the  by- 
laws of  an  association  entitlint;  a  member  to  recover  a  stated  sum 
when,  by  reason  of  accident  or  disease,  be  becomes  permanently  dis- 
abled from  following  his  usual  or  some  other  occupation,  he  is  not 
precluded  from  recovery  where  he  has  been  injured  so  as  to  l)e  unable 
to  pursue  his  ordinary  occupation,  though  not  incapacitated  from  pur- 
suing another  occupation  in  which  his  wages  are  much  inferior,  and 
which  requires  for  its  duties  much  less  physical  or  mental  ability. 

M.  W.  Van  Anken,  for  the  appellant 

W.  F.  O'Neill,  for  the  respondent 

*^®  HAIGHT,  J.  This  action  was  brought  to  recover  the 
Bum  of  fifteen  hundred  dollare  upon  a  certificate  of  membership 
issued  to  plaintiff  by  the  defendant,  a  duly  incorporated  domestic 
insurance  association.  Under  the  by-laws,  he  is  entitled  to  recov- 
er that  sum,  when,  by  reason  of  disease  or  accident,  he  becomes 
permanently  disabled  from  following  his  usual  or  some  other  occu- 
pation. The  plaintiff's  usual  occupation  was  that  of  a  railroad 
brakeman,  and  while  in  the  discharge  of  his  duties  as  such  he  was 
pushed  from  his  car  by  a  tramp,  and  so  severely  injured  that  am- 
putation of  one  of  his  legs  became  necessary.  His  injury  has 
disabled  him  to  such  an  extent  **^  that  he  can  no  longer  pursue 
his  usual  occupation.  For  several  months  he  was  out  of  em- 
ployment, but  of  late  has  been  engaged  in  watching  a  milk-car 
at  Weehawken,  but  at  much  lower  wages. 

It  is  contended  that  his  disability,  though  permanent,  is  not 
such  as  to  prevent  him  from  engaging  in  "some  other  occupa- 
tion"; that  "some  other"  means  any  other,  and  that,  conse- 
quently, he  has  no  cause  of  action.  Should  this  construction  be 
adopted?  If  it  is,  what  disability  must  a  member  suffer  in  order 
to  be  entitled  to  the  benefits  guaranteed  to  him  under  his  cer- 
tificate of  membership?  This  question  is  not  easily  answered. 
He  might  be  deprived  of  both  feet  and  both  hands  and  still  be 
able  to  sit  and  watch  a  milk-car,  and  thus  engage  in  some  other 
occupation.  Such  a  construction  would  practically  relieve  the 
defendant  from  all  liability,  for  total  disability  arising  from  ac- 
cident seldom  occurs.  The  defendant  was  organized  under  the 
act  for  incorporating  charitable,  benevolent,  and  beneficiary  aa- 
pociations.  Being  charitable  and  benevolent  in  character,  its 
position  of  promising  insurance,  yet  giving  none,  is  hardly  con- 
Bistent  We  cannot  believe  such  a  construction  was  intended. 
The  first  clause  entitled  the  member  to  receive  the  benefits  if 
disabled  from  following  his  usual  occupation;  the  second  clause 
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provides  for  such  benefits  if  disabled  from  following  some  other 
occupation.  The  two  clauses  are  connected  with  the  conjunction, 
"or."  It  does  not  appear  to  us  that  the  latter  clause  was  in- 
tended to  cut  down  or  limit  the  first  clause.  Usual  does  not 
necessarily  mean  entire  or  only.  A  member  may  be  engaged  in 
more  than  one  occupation.  He  may  have  a  usual  and  an  occa- 
sional business,  either  of  which  would  come  within  the  terms 
of  the  defendant's  by-laws.  "Some  other  occupation"  should  not, 
for  reasons  suggested,  be  construed  to  mean  any  occupation,  for 
it  was  doubtless  intended  to  refer  to  some  occupation  with  which 
the  member  was  familiar  and  could  adopt.  If  the  occupation  re- 
ferred to  also  has  reference  to  one  requiring  substantially  the 
same  physical  and  mental  ability  of  that  in  which  he  was  usually 
engaged,  the  two  clauses  would  be  in  harmony  with  each  '*^* 
other,  and  the  meaning  intelligible.  To  our  minds,  this  con- 
struction is  more  in  accord  with  the  spirit  and  intention  of  the 
defendant's  charter  and  by-laws  than  that  proposed  by  the  ap- 
pellant. 

The  order  of  the  general  term  should  be  affirmed  and  judg- 
ment absolute  ordered  for  the  plaintiff  on  the  stipulation  with 
costs. 

AU  concur. 


INSURANCE]— ACCIDENT— LOSS  OF  BUSINESS  TIME.— If  a 
policy  provides  that,  If  an  accidental  Injury  creates  a  disability,  the 
assured  shall  be  paid  a  certain  sum  per  week  for  the  Immediate,  con- 
tinuous, and  total  loss  of  such  business  time  as  may  result  from  such 
injury,  he  is  entitled  to  recover  if  his  injury  Is  such  that  he  loses  hia 
time  in  the  business  in  which  he  was  engaged  when  insured,  though 
there  are  other  business  pursuits  from  which  the  accident  would  not 
ineapacitate  him:  Pennington  v.  Pacific  etc.  Ins.  Co.,  85  Iowa,  468;  39 
Am.  St.  Rep.  306.  The  phrase  "total  inability  to  labor,"  contained 
In  the  constitution  and  by-laws  of  an  employes'  relief  association, 
means  a  total  inability  to  earn  a  livelihood  at  any  employment,  and 
not  art  the  particular  employment  at  which  the  member  was  engaged 
at  the  time  of  his  Injury:  Baltimore  etc.  Relief  Assn.  v.  Post,  122  Pa. 
f?t.  579;  9  Am.  St.  Rep.  147.  See,  also,  the  note  to  North  American 
etc.  lufl.  Oo.  y.  Borronghs,  8  Am.  Bep.  218. 
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GITT,  MISTAKE  AS  A  GROUND  OF  AVOIDING.— A  gift  In- 
tentloually  made,  end  perfected  by  delivery,  cannot  be  avoided  on 
the  ground  that  the  douor  when  making  it  temporarily  forgot  a  busi- 
ness arrangemvut  into  which  he  had  entered  with  the  dom.'e  and  oa 
account  of  which  he  would  have  withheld  the  gift,  had  such  airange- 
ment  been  present  in  bis  mind. 

A  GIFT  REQUIRES  NO  CONSIDERATION,  and  depends  upon 
no  agreement,  but  upon  the  voluntary  act  of  the  donor,  only,  and  is 
accomplished  by  a  delivery  of  the  subject  of  the  gift. 

GIFT,  CHECK  ON  BANK  AS.— The  delivery  to  the  donee  of 
the  check  of  the  donor  is  a  valid  gift  of  the  sum  therein  named,  when 
such  check  is  directed  to  a  bank  having  fuuds  of  the  doaor,  whit-h 
be  expects  It  to  pay,  and  which  It  does  pay,  on  presentation  by  the 
donee. 

Action  to  recover  a  balance  claimed  to  be  due  the  plaintiff 
from  the  defendant  for  compensation  while  in  his  employment. 
The  defendant  sought  to  have  credited  to  him  the  sum  of  two 
thousand  five  hundred  dollars  which  had  been  given  to  the  plain- 
tiff in  a  check  as  a  Christmas  present  in  1889.  The  plaintiff 
had  been  in  the  service  of  the  defendant  for  several  years  prior 
to  that  date,  and  had  for  some  time  annually  received  a  present 
of  two  thousand  five  hundred  dollars.  In  April,  1889,  an  agree- 
ment was  made  between  the  parties  by  which  the  plaintiff  was  to 
receive  a  very  substantial  increase  in  his  salary,  to  coonmence  on 
May  1,  1889,  and  from  and  after  May  1,  1890,  he  was,  in  addi- 
tion to  such  increased  salary,  to  receive  a  commission  of  one  and 
a  half  per  cent  upon  all  sales  made  in  the  defendant's  business  in 
excess  of  six  hundred  thousand  dollars  per  annum.  Notwithstand- 
ing the  change  in  the  relation  of  the  parties  effected  by  this  agi^ee- 
ment,  the  defendant  on  Christmas  Eve,  1889,  handed  to  the 
plaintiff  a  check  for  two  thousand  five  hundred  dollare,  with  an 
expression  of  his  wishes  for  a  Merry  Christmas.  The  day  after 
Christmas  the  plaintiff  thanked  the  defendant  for  the  present 
and  also  for  a  present  given  to  plaintiff's  wife,  and  defcndaiit  re- 
sponded, that  **he  was  very  glad  they  were  pleased."  Shortly 
afterward,  on  the  defendant's  attention  being  called  to  the  check 
by  his  bookkeeper,  he  directed  the  latter  to  charge  it  to  the 
plaintiff's  account  The  plaintiff  was  not  present  and  it  did  not 
clearly  appear  when  he  was  first  notified  that  the  cheek  had 
been  charged  to  him,  though  in  September  following  the  mak- 
ing of  the  gift,  and  at  a  later  time,  he  claimed  to  have  Rpoken  to 
the  defendant  about  the  charge  being  ma<le  to  him,  and  to  have 
insisted  that  he  bad  every  reason  to  suppose  it  was  a  gift    The 
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defendant,  however,  claimed  that  it  was  a  mistake  arising  from 
his  having  forgotten  at  the  time  of  making  the  gift  about  the  new 
arrangement  by  which  the  salary  oi  th'e  plaintiff  had  been  raised. 
The  referee,  however,  found  that  the  check  was  given  to  plain- 
tiif,not  on  account  of  his  salary,  but  as  a  gift  from  the  defendant, 
«nd  judgment  was  entered  in  f^vor  of  the  plain:tiff  for  the  amount 
claimed  by  him.  This  judgment  was  affirmed  by  the  general 
term,  and  thereupon  a  further  appeal  was  taken  to  this  court. 

Delos  McCurdy,  for  the  appellant. 

William  H.  Ford,  for  the  respondent. 

**®  G-EAY,  J.  This  is  a  peculiar  case.  It  is  perfectly  dear 
that  the  defendant  intended,  at  the  time,  to  give  to  the  plaintiff 
the  Christmas  present  of  two  thousand  five  hundred  d'ollars,  and 
it  is  also  equally  clear  that,  subsequently,  he  bethought  himself 
of  the  new  arrangement,  which  he  had  made  with  res:pect  to  hia 
clerk's  compensation,  and  became  conscious  of  the  mistake  he 
had  committed.  Of  course,  notwithstanding  the  new  arrange- 
ment between  them,  which,  according  to  the  defendant,  was  upon 
a  basis  which  would  make  the  usual  annual  Christmas  gift  no 
longer  a  thing  to  be  expected,  there  was  nothing  to  prevent  his 
oontinuing  to  recognize  the  peculiar  value  to  him  of  the  plain- 
tiff's services  by  way  of  gifts  of  money.  When,  upon  the  occa- 
sion of  their  interview  on  Christmas  eve,  he  handed  the  envelope 
oontaining  the  check  to  the  plaintiff,  with  the  expression  of  his 
good  wishes,  there  can  be  no  doubt  that  there  were  present  the 
two  elements  necessary  to  constitute  a  perfect  gift,  viz.,  '*^''  the 
intention  to  give,  followed  by  a  delivery  of  the  thing  given.  The 
argument  that  the  defendant  could  not  have  intended  to  give  the 
two  thousand  five  hundred  dollars,  because  that  sum  would  then 
have  been  given  twice,  in  view  of  its  having  been  included  by 
the  defendant  in  the  new  arrangement  with  respect  to  compen- 
sation, is  not  quite  sound.  All  tliat  is  necessary  to  constitute 
intention,  and  all  that  we  understand,  legally  or  otherwise,  by 
intention,  is  the  design,  or  determination,  of  the  mind  and  that 
mental  condition  may  exist,  when  an  act  is  done,  irrespective  of 
the  fact  that,  were  something  else  then  recalled,  it  might  not 
have  acted  in  the  same  manner.  This  is  not  like  the  case  where 
parties  come  to  some  agreement,  in  the  belief  that  a  certain  state 
of  facts  exists,  and  money  is  paid  by  the  one  to  the  other  in  conse- 
■quence  thereof,  and  it  subsequently  appears  that  there  was  a  mis- 
take with  regard  to  the  facts.  Money,  when  so  paid,  is  deemed  to 
have  been  received  by  the  one  to  whom  it  is  paid  to  the  use  of  the 
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one  paying  it.  The  mutual  error,  which  affected  the  agreement 
between  the  parties,  requires  that  they  should  be  remitted  to 
their  original  rights.  In  such  a  case,  in  equity  and  in  justice,  the 
money  does  not  belong  to  the  party  receiving  it.  So  too,  if 
there  is  an  equitable  basis  for  redress,  by  reason  of  some  mistake 
of  fact  in  the  contract,  due  to  the  ignorance  or  forgetfulness  of 
the  party,  equity  will  not  infrequently  intervene.  The  principle 
is,  in  such  cases,  that  there  is  not  that  consent  of  the  minds 
which  is  essential  to  the  perfect  agreement.  A  gift,  however,  re- 
quires no  consideration  and  depends  upon  no  agreement,  but 
upon  the  voluntary  act  of  the  donor  only,  and  is  accomplished 
by  a  delivery  of  the  subject  of  the  gift. 

The  defendant's  silence  toward  the  plaintiff  for  months  after- 
ward, until  the  latter,  becoming  acquainted  with  the  fact  of  the 
book-keeper  having  charged  the  sum  to  his  account  in  the  books, 
had  the  opportunity  of  speaking  with  him  upon  the  subject,  is 
a  very  remarkable  fact  and  one  which  militates  against  the  de- 
fendant's case  in  every  way.  The  finding  of  the  referee,  that 
there  was  a  gift  from  the  defendant  to  the  plaintiff,  is  not  only 
supported  by  the  affirmative  evidence  in  ***  the  case  given  by 
the  plaintiff,  but  it  would  have  support  in  the  inferences  which 
might  be  drawn  froTn  the  strange  silence  of  the  defendant  toward 
the  plaintiff  subsequently.  Indeed,  it  is  difficult  to  see,  giving 
all  faith  to  the  defendant's  testimony  about  the  matter,  how  the 
referee  could  have  come  to  a  different  conclusion  than  he  did 
upon  the  facts.  If  the  defendant's  position  was  tenable,  that  a 
gift  under  a  mistake  invalidates  it  and  the  giver  is  at  any  time 
justified  in  setting  up  the  mistake  in  order  to  defeat  the  gift,  it 
might,  in  instances,  result  in  great  injustice,  if  not  hardship. 
The  party  receiving  an  important  gift  might  be  so  misled  by  the 
silence  of  the  other  into  believing,  not  only  that  the  giver  had 
meant  to  give,  but  that  he  had  not  repented  him  of  his  act,  as, 
in  that  belief,  to  have  spent  the  money,  or  to  have  changed  his 
mode  of  life  in  consequence.  How  was  the  plaintiff  to  know, 
after  the  gift  of  his  money  to  him,  accompanied  with  the  friend- 
ly expressions  of  the  giver,  in  the  time  that  followed,  that  he  had 
incurred  an  obligation  to  return  the  money?  It  would  be  a  very 
harsh  rule  to  lay  down,  that  a  party,  receiving  a  gift  under  the 
circumstances  of  the  present  case,  might  incur,  to  quote  the  lan- 
guage in  Haviland  v.  Willets,  141  N.  Y.  52,  "an  unknown  and 
unsuspected  obligation,  if  required,  to  return  the  fund.'* 

In  answer  to  the  argument  of  the  appellant,  that  the  delivery 
of  the  donor's  check  did  not  make  a  valid  gift  of  the  sum  of 
tiro  thousand  five  hundred  dollars,  it  is  8u£5cient  to  ^  y  that  it 
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is  not  like  the  making  of  a  promise,  such  as  would  be  the  donor's 
promissory  note,  where  the  gift  is  not  consummated  until  the 
dehvery  of  the  thing  promised  and  remains  reyocable  until  su-ch 
delivery.  The  delivery  of  a  check  is  the  delivery  of  something 
which  represents  a  certain  sum  of  money,  which  the  drawer  of 
the  check  intends  that  the  payee  shall,  in  fact,  have.  "What  the 
defendant  gave  to  the  plaintiff,  while  in  form  his  own  check, 
in  fact,  was  an  order  upon  the  bank  to  pay  to  him  the  sum  of 
money  represented  by  it.  That  the  transaction  was  complete, 
by  the  payment  of  the  check  to  the  plaintiff,  is  amply  evidenced; 
if  by  nothing  else,  by  the  very  direction  of  ^^^  the  defendant  to 
his  book-keeper  to  charge  its  amount  to  the  account  of  the 
plaintiff  in  his  books.  The  reasoning  of  the  referee  with  respect 
to  this  point  made  by  the  appellant  is  perfectly  satisfactory. 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien,  J,,  not  voting. 


GIFTS— CONSIDERATION.— A  gift  le  a  voluntary  transfer  of  his 
property  by  one  to  another  without  any  cons.klei'ation  therefor:  In- 
^am  V.  Col^an,  106  Cal.  113;  46  Am.  St.  Rep.  221.  No  coosiderataon 
is  necessary  to  support  gifts,  and  if  made  bona  fide,  and  there  Is  im- 
mediate deMv^ery  of  possession,  they  are  good  against  the  world:  Me- 
Willie  V.  Van  Vaeter,  35  Miss.  428;  72  Am.  Dec.  127,  and  note. 

GIFTS.— BANK  CHECKS  AS:  See  the  extended  notes  to  Appeal 
of  Waynesburg  College,  56  Am.  Rep.  253,  and  Sheedy  v.  Roach,  26 
Am.  Rep.  685. 


Wilhelm  v.  Wilkbn". 

[149  New  York,  447.] 

A  CONVEYANCE  BY  QUITCLAIM,  made  by  a  purehaser  In 
good  faith  for  a  valuable  consideration,  having  no  notice  of  a  prior 
unrecoi'ded  conveyance,  vests  title  in  the  grantee  and  prevails  over 
such  prior  conveyance,  if  first  recorded. 

A  PURCHASER  RECEIVING  A  QUITCLAIM  DEElD  is  en- 
titled to  be  regarded  as  a  bona  fide  purchaser,  and  to  be  protected 
against  a  prior,  but  subsequently  recorded,  deed,  especially  when  the 
subject  of  the  deed  is  particularly  desci'ibed  realty,  with  all  the  ap- 
purt€nan<:es,  and  all  the  right,  estate,  title,  and  interest  of  the  grant- 
or, with  an  habendum  to  the  grantee,  his  heirs  and  assigns,  forever. 
Such  a  deed  implies  that  t-he  grantor  professes  to  have  an  interest 
in  the  premises  which  he  could  convey. 

The  ease  was  presented  upon  an  agreed  statement  of  facts, 
from  which  it  appeared  that  the  plaintiffs  had  contracted  to  sell, 
and  the  defendant  to  purchase,  certain  preniises,  and  that  the 
defendant  refused  to  complete  his  contract,  upon  the  ground  that 
the  plaintiffs  had  not  a  good  title.    In  1864  C.  H.  Tallman,  then 
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being  the  owner  of  the  property  in  controverBy,  conveyed  it  to 
one  Page,  but  the  conveyance  waa  left  unrecorded  until  February, 
1893.  Tallman,  in  1889,  conveyed  the  same  property  to  Louisa 
A.  Penfield  by  a  quitclaim  deed,  which  was  recorded  a  few  days 
after  its  date,  and  thereafter  the  grantee  conveyed  the  premises 
to  the  plaintiffs,  who,  at  the  time  of  the  conveyance  to  them, 
had  no  notice  of  the  unrecorded  conveyance  to  Tallman.  By  the 
quitclaim  deed,  the  grantor  professed  to  remise,  release,  and  qoit- 
claim  unto  the  party  of  the  second  part,  her  heirs  and  assigns 
forever,  the  real  property,  fully  describing  it,  "together  with  all 
and  singular  the  tenements,  hereditaments,  and  appurtenances 
thereunto  belonging,  or  in  anywise  appertaining,  and  thej-ever- 
aion  and  reversions,  remainder  and  remainders,  rents,  issues,  and 
profits  thereof,  and  also  all  the  estate,  right,  title,  and  interest,  - 
dower  and  right  of  dower,  property,  possession,  claim,  and  de- 
mand whatsoever,  as  well  in  law  as  in  equity,  of  the  said  parties  I 
of  the  first  part,  of,  in,  and  to  the  above-described  premises,  and 
every  part  and  parcel  thereof,  with  the  appurtenances.  To  have 
and  to  hold  all  and  singular  the  above-mentioned  and  described 
premises,  together  with  the  appurtenances,  under  the  said  party 
of  the  second  part,  her  heirs  and  assigns  forever."  The  consider- 
ation expressed  in  the  quitclaim  deed  from  Tallman  to  Ponfield 
was  one  hundred  and  twenty-five  dollars,  and  it  was  made  subject 
to  unpaid  taxes  and  to  tax  sales.  The  consideration  of  the  convey- 
ance to  plaintiffs  was  one  thousand  dollars.  The  question  which 
the  parties  presented  for  consideration  was  whether  T^ouisa  A. 
Penfield,  as  a  purchaser  of  the  premises  by  the  quitclaim  deed, 
should  be  deemed  a  bona  fide  purchaser  for  value  without  notice, 
and,  as  such,  to  be  within  the  protection  of  the  recording  acts. 

Frank  A.  Bennett,  for  the  appellant 

Harry  V.  Morgan,  for  the  respondents. 

*•**  GRAY,  J.  I  think  there  can  be  no  doubt  as  to  the  cor- 
rectness of  the  general  term  judgment.  While  there  seems  to 
*••  have  been  no  decision  by  this  court  upon  precisely  such  a 
case  as  is  here  presented,  nevertheless,  there  are  decisions  to  the 
effect  that  deeds  which  "remise,  release,  and  quitclaim"  are  oper- 
ative as  a  conveyance  of  land  by  way  of  bargain  and  sale.  Such 
•pe,  for  instance,  the  cases  of  Lynch  v.  Livingston,  6  N.  Y.  434, 
and  Striker  v.  Mott.  28  N.  Y.  92.  which  rest^  upon  the  authority 
of  the  early  case  of  Jackson  v.  Fish,  10  Johns.  456.  This  latter 
case  did  away  with  the  strictneps.  in  which  a  release  or  quitclaim 
had  been  sometimes  regarded.    In  Sparrow  v.  Kingman,  1  N.  Y, 
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^42,  it  was  assumed  in  the  opinion  that  an  ordinary  quitclaim 
■deed  might  be  used  to  pass  the  fee  to  an  estate;  so  that  whatever 
the  interest  or  estate  oi  the  grantor,  whether  that  of  tenant  for 
life,  OT  years,  or  a  fee,  it  would  pass  by  such  a  conveyance.  But 
the  provisions  of  the  Revised  Statutesshould  make  thematter  per- 
fectly clear.  "Deeds  of  bargain  and  sale  and  of  lease  and  release 
may  continue  to  be  used  and  shall  be  deemed  grants;  and,  as  such, 
shall  be  subject  to  all  the  provisions  of  this  chapter  concerning 
grants":  1  Rev.  Stats.,  sec.  142,  p.  739.  The  requirement  of  the 
Recording  Act  (1  Rev.  Stats.,  sec.  1,  p.  756)  is,  that  every  convey- 
ance of  real  estate  shall  be  recorded  in  the  office  of  the  clerk  of  the 
county  where  it  is  situated,  and  if  not  so  recorded,  it  shall  be  void 
as  against  any  subsequent  purchaser  in  good  faith  and  for  a  valu- 
able consideration,  whose  conveyance  shall  be  first  duly  recorded. 
Section  38  of  the  chapter  prescribes  that  "the  term  'conveyance/ 
as  used  in  this  chapter,  shall  be  construed  to  embrace  every  in- 
fitrument  in  writing  by  which  any  estate,  or  interest  in  real  estate, 
is  created,  aliened,  mortgaged,  or  assigned,  or  by  which  the  title 
to  any  real  estate  may  be  affected  in  law  or  in  equity."  The  elas- 
ticity of  the  term  "conveyance"  thus  appears  to  be  quite  suffi- 
cient to  comprehend  a  grant  by  way  of  quitclaim,  or  of  bargain 
and  sale. 

The  argument  for  the  defendant  is,  that  the  unrecorded  deed 
from  Tallman  to  Page  was  a  valid  conveyance,  and  that  Pen- 
field,  as  grantee  under  Tallman's  quitclaim  deed,  has  no  better 
451  rig];it;  ^;o  thc  posscssiou  of  the  property  than  her  grantor  had, 
and,  as  he  had  none  at  the  time  of  the  delivery  of  the  quitclaim 
deed,  there  was  nothing  for  it  to  grant.  I  fail  to  see  the  rele- 
vancy, or  importance,  of  the  argument,  when  considering  the 
purpose  and  scope  of  the  recording  statute;  which  is  designed, 
obviously,  to  afford  protection  to  purchasers,  in  good  faith  and 
without  notice,  from  those  having  an  apparent  title  to  land. 
In  the  cases  in  the  United  States  supreme  court  of  May  v.  Le 
Claire,  11  Wall.  217,  232,  and  Villa  v.  Rodriguez,  12  Wall.  323, 
338,  it  was,  indeed,  suggested  that  one  who  acquires  his  title  by 
quitclaim  deed  cannot  be  regarded  as  a  bona  fide  purchaser  with- 
out notice,  and  that,  as  the  conveyance  by  such  a  deed  would  pass 
the  title  as  the  grantor  held  it,  the  grantee  would  take  only  what 
the  grantor  could  lawfully  convey.  The  expression  of  such  an 
opinion  in  those  cases  was  unnecessary  for  their  decision,  and 
nothing  was,  in  faot,  decided  against  the  competency  of  quit- 
claim deeds  to  convey  interests  in  lands.  They  were  based  on 
the  case  of  Oliver  v.  Piatt,  3  How.  333;  but  that  case  did  not  go  to 
any  further  extent,  with  reference  to  the  question  of  the  validity 
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of  a  quitclaim  deed  as  a  conveyance,  than  to  point  it  out,  in  con- 
nection with  other  facts  in  the  case  tending  to  show  notice,  as  a 
significant  circumstance.     Mr.  Bawle,  in  his  work  on  Covenants, 
fourth  edition,  page  35,  justly  criticises  Oliver  y.  Piatt,  3  How. 
333,  and  observes,  in  answer  to  the  suggestion  in  the  decision, 
that  a  deed  with  general  warranty  might  as  well  be  regarded  as 
a  "signifi-cant  circumstance";  for,  unless  there  had  heen  some- 
thing wrong  about  the  title,  the  purchaser  would  not  have  de- 
manded a  general  covenant,  and  he  must  have  intended  to  rely 
upon  it  for  his  protection.     These  cases  and  others  in  the  state 
courts,  to  which  the  appellant  refers,  and  which  I  have  examined, 
not  because  they  can  be  authoritative,  but  for  the  purpose  of 
investigation,  do  not  go  quite  so  far  as  the  appellant  would  have 
us  believe,  €xcept   in  the  one  case  of   Marshall    v.  Roberts,  18 
Minn.  405,  10  Am.  Rep.  201,  where  a  contrary  view  of  the  ques- 
tion seems  to  have  been  taken.     The  supreme  court  of  Iowa; 
while  holding  that  a  quitclaim  deed  would   not  protect  a  pur- 
chaser '*''*  from  one  whose  title  was  tainted  by  fraud,  seems  to 
have  held,  under  the  recording  statutes  in  that  state,  that  a  pur- 
chaser acquiring  title  byquitclaim  takes  precedence  of  one  holding 
under  a  prior  but  unrecorded  deed,  of  which  he  had  no  notice: 
Springer  v.  Bartle,  46  Iowa,  688;  Pettingill  v.  Devin,  35  Iowa, 
344.     In  the  Texas  case  of  Thorn  v.  Newsom,  64  Tex.  161,  53 
Am.  Rep.  747,  the  question  appears  to  have  been  raised,  but  it 
was  left  undetermined.     The  distinction,   however,  was  made 
there  between  a  contract  calling  for  the  sale  of  the  vendor's  inter- 
est in  the  land,  or,  as  it  is  termed,  "  chance  of  title,"  and  one 
calling  for  a  conveyance  of  the  land  as  distinguished  from  a  re- 
lease of  the  vendor's  rights.     The  intimation  from  the  decision 
ls,that  if  there  was  a  conveyance  intended, the  bona  fide  purchaser 
would  be  protected.     In  the  Missouri  case  of  Kidgeway  v.  Holli- 
day,  59  Mo.  444,  the  title  of  the  holder  by  quitclaim  deed  from 
the  holder  of  the  record  title  was  actually  affected,  because  of  his 
having  notice  of  facts  respecting  the  title  of  the  true  owner  of 
the  land. 

On  the  other  hand,  there  are  many  decisions  by  the  state 
courts,  to  the  effect  that  the  holder  of  the  quitclaim  deed  is  en- 
titled to  be  regarded  as  a  bona  fide  purchaser  and  to  be  protected 
against  a  prior,  but  subsequently  recorded,  deed:  Brown  v.  Ban- 
ner Coal  etc.  Co.,  97  111.  214:  37  Am.  Hep.  105;  Chapmfln  v. 
Sims,  53  Miss.  154;  Cutler  v.  Jamce,  64  Wis.  173;  54  Am.  Rep. 
603;  Shotwp.ll  v.  Harrison.  22  Mich.  410;  Of  raff  v.  Mid'llpton.  43 
Cal.  341;  Willingham  v.  Hardin,  75  Mo.  429.  The  recording 
statntes  in  these  different  states  are  very  similar  to,  if  not  sub- 
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stantially  the  same  as,  the  New  York  statute;  and  the  effect  of 
the  decisions  is  to  make  a  deed  of  real  estate  by  quitclaim  as  oper- 
ative to  transfer  title  as  would  he  a  deed  of  bargain  and  sale, 
and  to  hold  that  the  prior  recording  of  such  a  deed  would  give 
it  a  preference  over  one  previously  executed  and  delivered,  but 
which  was  subsequently  recorded. 

The  practice  of  transferring  title  to  real  estate  through  quit- 
claim deeds  has  not  been  uncommon  in  this  state,  and,  in  the 
absence  of  any  facts  creating  a  suspicion  as  to  the  transaction 
of  transfer,  there  is  nothing  especially  significant  in  the  use  of 
****  such  a  mode  of  conveyance.  The  point  is,  what  is  effected 
by  the  deed;  and  where,  as  in  the  present  case,  the  subject  of  the 
release  and  quitclaim  is  a  certain  particularly  described  property 
with  all  the  appurtenances  and  all  the  estate,  right,  title,  and  in- 
terest of  the  grantor,  with  '^habendum"  to  the  grantee,  her  heirs 
and  assigns,  forever,  a  conveyance  of  the  real  estate,  within  the 
meaning  of  the  act,  ia  evident.  The  terms  of  such  a  deed  im- 
ply that  Tallman  professed  to  have  an  interest  in  the  premises, 
which  he  could  convey,  and  it  is  the  duty  of  the  court  to  so  con- 
strue a  deed,  purporting  to  convey  land  for  a  valuable  considera- 
tion, as  to  give  effect  to  the  intentions  of  the  parties,  and  to  hold 
it  to  be  a  conveyance  of  the  land. 

I  think  the  judgment  of  the  general  term  should  be  affirmed, 
with  costs. 

All  concur. 


QUITOL.AIM  DEED,  RIGHTS  OP  PURCHASER  BY.— A  pur- 
chaser by  quitclaim  deed  for  value  and  ■without  notice  acquires  title 
as  against  a  prior  unrecorded  deed  conveying  or  affecting  real  estate, 
but  one  who  takes  by  quitclaim  deed  a  title  wliich  is  subject  to  equi- 
ties in  the  hands  of  the  grantor  takes  subject  to  such  equities:  Eoff 
T.  Irvine,  108  Mo.  378;  32  Am.  St.  Rep.  609,  and  note.  One  holding 
under  e  quitclaim  deed  is  not  a  bona  fide  purchaser  without  notice: 
Wood  v.  Holly  Mfg.  Co.,  100  Ala.  326;  46  Am.  St.  Rep.  56,  and  note. 
See,  also,  the  note  to  Reynolds  v.  Shaver,  43  Am.  St.  Rep.  38. 
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FiBB  Department  of  New  York  v,  Gilmour. 

[149  Nsw  YORKf  453.] 

OONSTITUIIONAL  LAW— FIRES,  STATUTES  IMPOSING 
PRECAUTIONS  AGAINST.— The  legislature  has  power  to  enact  n'g- 
ulationa  for  the  protection  of  cities  and  villages  against  serious  dan- 
gers from  coiiUagrailous.  It  may  directly  enact  a  code  of  regula- 
tions applicabile  to  exposed  localities,  or  may  invest  municipalities 
with  the  power  to  pass  ordinances  regulating  the  subject. 

FIRE  COMMISSIONERS,  REASONABLENESS  OF  REGULA- 
TIONS OF,  MAY  BE  QUESTIONED.— Though  a  board  of  fire  com- 
missioners of  a  city  is  by  Us  charter  given  power  to  determine 
whether  the  use  of  proi>eity  for  the  storage  of  combustible  materials 
by  the  owner  or  occupier  is  a  menace  to  the  public  saferty,  and  upon 
determining  that  the  use  made  Is  dangerous,  a  penalty  is  lutlicted 
upon  the  person  continuing  it,  the  determination  made  by  such  board 
Is  not  conclusive,  so  as  to  preclude  one  prosecuted  for  a  penalty  from 
proving  that  the  order  made  was  unreasonable,  unnecessary,  and  op- 
ixressive. 

MUNICIPAL  BOARDS— NOTICE  AND  HEARING.— A  per- 
son affected  by  a  determination  of  a  board  of  fire  commissioners  that 
the  use  made  of  his  property  Is  dangerous  Is  not  entitled  to  notice  and 
hearing,  but  such  determination  does  not  preclude  him  from  contest- 
ing its  correctness  in  the  courts,  and  showing  that  it  Is  unreason- 
able and  unnecessary. 

Prosecution  to  recover  a  penalty  of  the  defendant  for  his  ne- 
glect to  obey  an  order  made  in  May,  1892,  under  the  authority  of 
the  board  of  fire  commissioners  of  th*  fire  department  of  the  city 
of  New  York  requiring  the  defendant  to  build  a  wall  of  stone, 
brick,  or  other  fireproof  material,  not  more  than  eighteen  feot 
in  height,  around  certain  premises  in  the  city  of  New  York,  and 
prohibiting  him  from  storing  on  such  premises  boxes  of  woocl  to 
a  height  above  a  point  twelve  inches  below  the  top  of  the  wall. 
By  section  463  of  chapter  410  of  the  laws  of  1882,  commonly 
called  the  consolidation  act,  Uie  board  of  fire  commissioners  and 
its  officers  and  agents  under  their  direction,  or  the  direction  of 
either  of  the  commissioners,  are  empowered  "to  enter  any  build- 
ing or  premises  where  any  merchandise,  gimpowder,  firewood, 
boards,  shingles,  shavings,  etc.,  or  other  combustible  materials 
may  be  lodged,  and,  upon  finding  that  any  of  them  are  defective 
or  dangerous,  or  that  a  violation  of  this  title  exists  therein,  may 
deliver  a  written  or  printed  notice  containing  an  extract  from 
this  title  of  the  provisions  in  reference  thereto,  and  notice  of 
any  violation  thereof  and  notice  to  remove,  amend,  or  secure  the 
same  within  a  period  to  be  fixed  therein."  A  neglect  or  refuiytl 
on  the  part  of  the  occupier  or  possessor  of  the  combustible  ma- 
terials subjected  the  offender  to  a  penalty  of  twenty-five  dollars 
and  the  further  sum  of  five  dollar."?  for  e^ch  day's  neglect.  At 
the  trial,  the  surveyor  of  combustibles  was  sworn  as  a  witness. 
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and  testified  to  making  an  inspection  of  the  defendant's  prem- 
ises, and  that  he  was  directed  before  going  there  to  report  against 
the  place  "if  they  did  not  have  a  proper  wall  around  it,  and  a 
large  number  of  boxes  were  stored  there."  He  made  a  report, 
and  the  order  was  thereupon  made  upon  which  the  present  pros- 
ecution was  based.  The  defendant  offered  to  prove  the  situation 
and  surroundings  of  his  premises,  for  the  purpose  of  showing 
the  absence  of  danger  from  conflagration,  and  also  to  prove  other 
facts  all  tending  to  show  that  the  order  made  was  unreasonable, 
and  that  the  use  made  by  him  of  his  property  did  not  involve  any 
extraordinary  danger  from  fire.  The  evidence  so  offered  was  ex- 
cluded on  the  ground  that  the  action  of  the  board  of  fire  com- 
missioners was  a  conclusive  determination  of  the  question,  and 
a  judgment  of  conyiction  followed.  An  appeal  was  taken  by 
the  defendant  to  the  general  term  of  the  New  York  common 
pleas,  whic!h  reversed  the  conviction,  and  the  prosecution  there- 
upon took  its  appeal  to  this  court. 

William  L.  Findley,  for  the  appellant. 

Hector  M.  Hitchings  and  Edward  J.  Dunphy,  for  the  respond- 
ent. 

^5''  ANDREWS,  C.  J.  The  action  was  tried  and  determined 
by  the  justice  of  'the  district  court  upon  the  theory  that  the  deter- 
mination of  the  board  of  fire  commissioners  tliat  the  use  made 
by  the  defendant  of  the  yard  of  his  premises  for  the  piling  of 
boxes  was  dangerous,  as  being  likeiy  to  cause  or  promote  a  con- 
flagration, to  the  prejudice  of  life  and  property,  was  conclusive, 
and  not  open  to  inquiry  in  an  action  brought  for  the  penalty 
given  by  section  463  of  the  consolidation  act.  It  was  upon  this 
view  of  the  law  that  the  justice  excluded  the  evidence  offered  by 
the  defendant  to  show  that,  in  fact,  the  use  made  by  him  of  the 
yard  did  not  involve  any  unusual  risk  of  fire,  either  from  the  in- 
herent nature  of  the  property  stored  therein,  or  in  promoting 
a  conflagration  originating  on  adjacent  premises.  This,  the  jus- 
tice, declared,  he  could  not  consider,  but  was  conJBned  to  the 
simple  inquiry  whether  th.e  order  of  the  board  of  commissioners 
liad  been  disobeyed. 

We  think  the  justice  erred  in  the  principle  upon  which  he  pro- 
ceeded. 

There  can  be  no  doubt  of  the  power  of  the  legislature  to  en- 
act regulations  for  the  protection  of  cities  or  villages  against  the 
serious  dangers  from  conflagrations.    It  is  one  of  the  subjects 
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to  which  the  police  power  of  the  state  extends,  and  there  is  no 
one  in  the  wide  range  of  this  power  upon  which  the  legislature 
has  more  frequently  acted.  It  may  directly  enact  a  code  of  regu- 
lations applicable  to  exposed  localities,  or,  as  is  more  commonly 
done,  it  may  invest  municipalities  with  the  power  to  pass  ordin- 
ances regulating  the  subject.  The  authority  given  in  most  char- 
ters of  municipalities  to  the  legislative  body  to  fix  fire  limits,  to 
prohibit  the  erection  of  buildings  therein  of  wood  or  other  com- 
bustible materials,  the  storing  of  gunpowder  or  other  explosive 
compounds  in  quantities  and  under  circumstances  hazardous  to 
life  and  property,  are  among  the  familiar  instances  of  the  dele- 
gated power.  Regulations  on  this  subject  are  restrictions  of 
personal  freedom  and  the  free  use  of  property.  But  they  are 
justified  by  pnblic  necessity,  and  so  are  within  the  acknowledged 
power  of  the  legislature.  The  legislature  by  section  463  of  the 
consolidation  act  **®  conferred  upon  a  subordinate  department 
of  the  city  government  the  power  to  determine  in  specific  cases 
whether  the  use  of  property  for  storage  of  combustible  materials 
by  the  owner  or  occupant  was  a  menace  to  the  public  safety,  and, 
upon  the  determination  of  the  board  of  commissioners  that  such 
nse  was  dangerous,  authorized  an  order  to  be  made  by  the  board 
for  the  discontinuance  of  such  use  or  the  regulation  thereof,  upon 
disobedience  to  which  the  owner  or  occupant  is  subjected  to  a 
penalty.  It  is  manifest  that  if  an  irreviewable  discretion  is 
thereby  lodged  in  the  board,  and  the  citizen  is  precluded  in  a  suit 
for  the  penalty  from  contesting  the  reasonableness  of  an  order 
made,  the  board  is  vested  with  a  power  of  the  most  arbitrary 
description,  liable  to  great  abuse,  a  power  which,  though  in  terms 
vested  in  the  board  of  commissioners,  is,  sometimes  at  least,  as 
the  evidence  in  this  case  shows,  in  fact  wielded  by  the  subordinate 
appointees  in  the  name  of  the  department.  It  would  have  been 
competent  for  the  legislature  to  have  enacted  a  general  regulation 
prohibiting  the  piling  of  boxes  or  masses  of  combustible  material 
in  yards  or  open  spaces  in  the  populous  and  defined  districts 
within  a  city,  and  such  an  enactment  every  citizen  would  be  bound 
to  obey,  and,  where  sued  for  a  penalty,  it  would  be  no  defensie  to 
a  party  who  had  violated  the  law  to  show  that  in  his  particular 
case,  owing  to  exceptional  circumstances,  the  regulation  ^s  un- 
necessary or  unreasonable.  The  will  of  the  legislature  would 
stand  as  the  reason  for  the  rule,  and,  being  general,  no  one,  how- 
ever situated,  could  escape  its  obligation,  unless  indeed  be  oould 
establish  that,  pasfing  beyond  the  police  power,  it  involved  some 
right  of  peraon  or  property  protected  by  the  oonstituUon.    In 


May,  1896.]     Fibe  Dept.  of  New  York  v.  Gilmoub.  751 

other  words,  where  the  legislature,  in  the  exercise  of  the  police 
power,  enacts  a  regulation  defining  the  duty  of  citizens,  either  in 
respect  to  their  personal  conduct  or  the  use  of  their  property, 
the  reasonahleness  of  the  thing  enjoined  or  prohibited  is  not  an 
open  question,  because  the  supreme  legislative  power  has  deter- 
mined it  by  enacting  the  rule:  See  Dillon  on  Municipal  Corpo- 
rations, sec.  328,  and  cases  cited.     But  where  the  legislature,  as 
in  the  present  case,  enacts  no  general  rule  of  conduct,  but  invests 
****  a  subordinate  board  with  the  power  to  investigafce  and  de- 
termine the  fact  whether  in  any  special  case  any  use  is  made  of 
property  for  purposes  of  storage,  dangerous  on  account  of  its 
liability  to  originate  or  extend  a  conflagration,  not  prescribing 
the  uses  which  it  permits  or  disallows,  then  we  are  of  opinion  that, 
in  such  cases,  the  reasonableness  of  the  determination  of  the 
board,  or  of  the  order  prohibiting  a  particular  use  in  accordance 
with  such  determination,  is  open  to  contestation  by  the  party 
affected  thereby,  and  that  he  is  entitled,  when  sued  for  a  disobe- 
dience of  the  order,  to  show  that  it  was  unreasonable,  unneces- 
sary, and  oppressive.     The  general  rule  in  respect  to  the  valid- 
ity of  ordinances  of  a  municipal  corporation,  passed  under  a  gen- 
eral *or  implied  authority  to  enact  ordinances  to  secure  the  wel- 
fare of  the  people  of  the  municipality,  is  that  they  must  be  rea- 
sonable, and  are  void  if  not  so.     The  courts  do,  and  doubtless 
should,  exercise  great  caution  in  interfering  with  the  exercise- of 
police  regulations  enacted  under  general  powers  conferred  upon 
municipal  corporations  or  subordinate  public  agents.     But  the 
public  interests  are  also  subserved  in  protecting  citizens  against 
unnecessary,  unreasonable,  and  oppressive  regulations,  interfer- 
ing with  a  reasonable  use  of  their  property  or  their  freedom  of 
action.     It  was  not    necessary  in  this  case  that   the  defendant 
should  have  been  notified  (as  he  was  not)  of  the  investigation 
made  of  his  premises  by  the  appointees  of  the  fire  commissioners, 
or  that  he  should  have  been  afforded  an  opportunity  to  be  heard 
before  the  order  was  made:  Health  Department  v.  Eector  etc., 
145  N.  Y.  32;  45  Am.  St.  Eep.  579.     But  we  think  he  was  en- 
titled to  contest  in  the  action  for  the  penalty  the  reasonableness 
of  the  order  made  and  the  facts  upon  which  it  proceeded:  Peo- 
ple ex  rel.  Copcutt  v.  Board  of  Health,  140  K  Y.  1;  37  Am.  St. 
Eep.  522;  Health  Department  v.  Rector,  145  N.  Y.  32;  45  Am. 
St.  Eep.  579;  Salem  v.  Eastern  E.  E.  Co.,  98  Mass.  431;  96  Am. 
Dec.  650. 

For  the  denial  of   this  right  we  think   the  order  should   be 
affirmed. 

All  concur. 
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BOARDS  OF  HEALTH  are  not  required  to  glre  notice  of  hearing 
to  any  person  before  they  can  exercise  their  jurisdiction  for  the  puit- 
lic  welfare,  unless  the  statute  under  wliich  they  are  authorize^!  to  act 
expressly  requires  such  notice  or  hearing:  People  v.  Board  of 
Health,  140  N.  Y.  1:  37  Am.  St.  Rep.  5ii2,  and  note;  to  the  same  ef- 
fect see  Health  Department  v.  Rector,  145  N.  Y.  32;  45  Am.  St,  Rep, 
579. 

FIRES— VALIDITY  OF  ORDINANCES  INTENDED  TO  PRE- 
VENT.—A  municipal  corporation  has  inherent  power,  independent  of 
legldative  grant,  to  forbid  the  erection,  and  comi)el  the  removal,  of 
buildings  formed  of  combustible  materials  within  densely  built-up 
parts  of  a  town:  Mayor  v.  Hoffman.  29  La.  Ann.  651;  29  Am.  Rep. 
S45,  and  extended  note;  Wadleigh  v.  Oilman,  12  Me.  408;  28  Am.  I>ec. 
ISS.  Under  a  power  "to  make  regulations  for  guarding  ai^ninst  dam- 
ago  by  fire,"  a  city  may  establish  fire  limKs  and  forbid  the  erection 
of  wooden  bulldlng.s  wilbiu  them:  Charleston  v.  Reid,  27  W.  Va. 
081;  55  Am.  Rep.  336;  King  v.  Davenport,  98  111.  305;  38  Am.  Reii.  89. 
A  borough  has  no  implied  authority  to  prohibit  the  erection  of  wood- 
en buildings  under  a  penalty:  Kneedler  v.  Norristown,  100  Pa.  St. 
368;  45  Am.  Rep.  383.  A  city  cannot,  without  express  authority,  es- 
tablish fire  limits  and  declare  wooden  buildings  within  such  limits  to 
be  nuisances:  Rye  v.  Peterston.  45  Tex.  312;  23  Am.  Rep.  608.  See, 
also,  the  note  to  Mayor  t.  Hoffman,  29  Am.  Rep.  847. 


Wetmore  V.  Wetmore. 

[149  New  York,  620.] 

TRUST  INTEREST,  PROCEEDING  TO  REACH  AND  APPLY 
TO  THE  PAYMENT  OF  DEBTS.— Under  the  statutes  of  New  York, 
If  a  trust  16  created  to  receive  and  pay  over  the  income  of  personal 
pr(H>erty,  an  action  may  be  maintained  by  a  judgment  creditor  of 
the  beuefldary,  after  the  return  of  an  execution  unaitisflcd,  to  reach 
the  sui-plus  Income  Iteyond  what  is  necessary  for  the  suitable  sup- 
port and  maintenance  of  the  cestui  que  trust  and  those  dependent 
upon  hira. 

JUDGMENT  CREDITOR,  WHO  IS  A.— A  JUDGMENT  FOR 
ALIMONY  in  favor  of  a  woman  makes  her  a  judgment  crwlitor  of 
her  former  husband,  and,  as  s-ncli.  she  is  entitled  to  avail  tierself  of 
all  the  remedlee  given  by  the  statute  to  Judgment  creditors. 

TRUST  ESTATE.  ALIMONY,  ENFORCING  PAYMENT  OUT 
OF.— A  wife  in  whose  favor  judgment  has  been  entered  for  alimony 
may  enforce  payment  <hereof  out  of  the  It>come  of  personal  property 
devised  to  a  tnifitee  by  the  father  of  her  late  hu0t)and.  with  dire>ction« 
to  apply  the  net  Income  to  the  8Ui>port  of  the  eon  so  long  as  he  shall 
live. 

A  JUDGMENT  AWARDING  ALIMONY  In  a  suH  for  divorce. 
to  be  paid  to  the  plaintiff  for  her  future  8opiK)rt  and  that  of  her  cliil- 
dren.  makes  the  husband,  In  effect,  a  debtor  owli>g  the  wife  the 
amount  adjudged  to  be  paid,  and  entitles  her  to  the  same  refnedlea 
»M  any  judgment  creditor. 

TRUST,  INCOME  OF,  DUTY  OF  HUSBAND  TO  APPLY  TO 
THE  SUPPORT  OF  HIS  WIFE.- Where  a  trust  Is  created  In  a  will, 
and  a  trustee  directed  to  pay  the  lnco»me  for  the  »ui»port  of  the  toita- 
tor's  won,  the  wife  of  the  latter  is  included  within  the  equity  of  the 
tniHt,  and  will  not  be  pemiltto<l  to  starve  while  the  huRbnnd  Is  pro- 
vided for;  and  If  a  decree  baa  been  entered  aj^ust  lilm  providing 
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that  he  shall  pay  her  alimony,  a  court  of  equity  may  direct  the  trus- 
tee to  pay  over  to  her  the  surplus  of  the  Income  already  accumulated, 
and  also  to  make  therefrom  such  payments  as  shall  thereafter  accrue 
and  be  necessary  to  satisfy  the  decree  for  alimony.  The  whole  of 
the  trust  income  may  be  taken,  leaving  none  for  the  husband,  if  it 
appears  that  he  has  other  estate  ample  for  his  support. 

TRUST  INCOME,  APPLYING  TO  THE  PAYMENT  OF  ALI- 
MONY.—A  judgment  directing  the  income  of  a  trust  in  favor  of  a 
husband  to  be  applied  to  the  payment  of  alimony  to  his  wife,  due  and 
to  become  due,  should  not  deprive  him  of  his  support  out  of  such 
fund,  if  it  should  become  necessary  for  him  to  have  recourse  thereto, 
and  though  he  at  the  time  has  a  large  estate  and  ample  means  of  sup- 
port therefrom,  he  should  not  be  deprived  of  the  right  to  apply  to  the 
court  at  any  future  time  for  leave  to  share  in  such  income. 

S.  P.  Nash  and  Gerrard  Irvine  Whiteliead,  for  the  appellantB. 

F.  B.  Candler,  for  the  respoiiden.t. 

^^'^  HAIGHT,  J.  This  action  was  brought  to  obtain  a  judg- 
meat  applying  the  accnunulated  income  of  a  trust  estate  created 
for  the  benefit  of  the  defendant,  William  B.  Wetmore,  in  satis- 
faction of  the  plaintiff's  judgment  for  alimony  due,  and  which 
may  accrue  to  her  in  the  future. 

The  plaintiff  was  his  wife,  and  on  the  first  day  of  April,  1892, 
obtained  a  judgment  of  absolute  divorce  in  the  supreme  court 
which  required  him  to  pay  her  as  alimony  the  sum  of  three  thou- 
sand dollars  per  year,  and  the  further  sum  of  one  thousand  dol- 
lars per  year  for  each  of  her  three  infant  children  until  they 
should  respectively  become  of  age.  To  secure  such  payments, 
he  was  required  to  give  a  bond  in  the  penal  sum  of  fifty  thousand 
dollars,  with  two  sufficient  sureties.  At  the  time  of  entering  the 
judgment  he  resided  in  the  city  of  New  York,  but  shortly  there- 
after removed  to  the  state  of  New  Jersey,  and  ever  since  has 
remained  absent  from  this  state,  and  has  not  given  the  bond  re- 
quired by  the  judgment,  nor  paid  any  of  the  alimony.  After  the 
sum  of  four  thousand  five  hundred  dollars  of  the  alimony  had  be- 
come due  and  ipnjahle,  a  judgment  was  entered  against  him  in 
favor  of  the  plaintiff  for  that  amount,  on  which  an  execution  was 
issued  and  returned  unsatisfied.  Proceedings  were  then  insti- 
tuted to  sequester  his  property  found  within  the  state,  but  none 
was  discovered,  and  all  attempts  to  collect  the  alimony  due,  either 
by  action  or  proceedings,  failed:  Continental  Trust  Co.  v.  Wet- 
more,  67  Hun,  9. 

*^**  After  exhausting  the  remedies  given  the  plaintiff  by  law, 
this  action  w^s  commenced,  and  the  chief  question  brought  up 
for  review  is  as  to  the  jurisdiction  of  the  court  to  award  the 
judgment  appealed  from.  It  is  claimed  that  it  subverts,  and  in 
effect  abrogates,  the  provisions  of  the  will  of  Samuel  Wetmore, 
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made  for  the  support  of  his  son,  the  defendant,  William  B.  "Wet- 
more. 

Samuel  "Wetmoje  was  a  resident  of  the  city  of  New  York,  and 
on  the  sixth  day  of  March,  1885,  died,  leaving  a  last  will  and  tes- 
tament, in  which,  among  other  things,  he  gave  and  bequeathed 
to  his  executors  one  hundred  thousand  dollars  upon  trust,  to 
keep  the  same  invested  and  collect  the  profits  therefrom,  and  to 
apply  the  net  income  from  time  to  time,  as  it  should  accrue,  to 
the  use  of  his  son  so  long  as  he  shall  live.  By  the  eighth  clause 
of  his  will,  he  directed  that  "no  person  for  whose  benefit  any 
trust  is  hereby  created  shall  have  power  to  anticipate  or  to  dis- 
pose of  any  income  directed  to  be  paid  or  applied  to  the  use  of 
such  person  until  the  same  shall  have  fully  accrued  and  be- 
come payable  to  such  heir,  and  the  trustees  of  said  respective 
trusts  are  empowered  and  requested  to  disregard  and  defeat 
every  assignment  or  other  act  in  contravention  of  this  clause 
in  my  will."  By  the  ninth  clause  he  provided:  **I  declare  that 
this,  my  will,  and  every  part  thereof,  is  made  with  reference  to 
the  present  existing  laws  and  statutes  of  the  state  of  New  York 
relating  to  tiusta  and  trust  estates  and  the  disposition  of  per- 
sonal estates  by  will  or  legal  distribution,  iind  without  regard  to 
the  laws  and  regulations  of  any  state  or  country  where  I  may 
happen  to  be  at  tlie  time  of  my  decease,  off  where  any  portion 
of  my  estate  may  be  situated." 

Section  57  of  the  Revised  Statutes,  with  reference  to  uses  and 
trusts,  provides  that  "where  a  trust  is  created  to  receive  the 
rents  and  profits  of  lands,  and  no  valid  direction  for  accumu- 
lation is  given,  the  surplus  of  such  rents  and  profits,  beyond  the 
sum  that  may  be  necessary  for  the  education  and  support  of  the 
person  for  whose  benefit  the  trust  is  created,  shall  be  liable  in 
equity  to  the  claims  of  the  creditors  of  such  person  ^^"^  in  the 
same  manner  as  other  personal  property  which  cannot  be  reached 
by  an  execution  at  law."  It  has  bean  held  that  this  provision 
of  the  statute  is  equally  applicable  to  a  trust  created  to  receive 
and  pay  over  the  income  of  personal  property.  And  that  an  ac- 
tion may  be  maintained  by  a  judgment  creditor  after  the  re- 
turn of  an  execution  unsatisfied  to  reach  the  surjilus  income  be- 
yond what  is  necessary  for  the  suitable  support  and  maintenance 
of  the  cestui  que  trust  and  those  dependent  upon  him:  Williama 
V.  Thorn,  70  N.  Y.  270;  Tolles  v.  Wood,  99  N.  Y.  016;  GrafT  v. 
Bennett,  31  N.  Y.  9;  88  Am.  Dec.  236;  Si  Hick  v.  Mason,  2  Barb. 
Ch.  79. 

Is  the  plaintiff  such  a  creditor?  As  we  have  seen,  a  judg- 
ment has  been  entered  in  her  favor  for  the  alimony  that  had 
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become  due  and  payable.  She  is,  therefore,  as  to  that  amount 
a  judgment  creditor,  and  as  sucb  entitled  to  avail  herself  of  all 
the  remedies  given  by  the  statute.  It  is  claimed  that  this  judg- 
ment was  irregularly  entered.  Its  regularity  is  supported  by  the 
general  terms:  Miller  v.  Miller,  7  Hun,  208;  Lansing  v.  Lansing, 
4  Laos.  377;  Code  Civ.  Proc,  sec.  1240. 

But  this  question  we  do  not  consider  now  before  us  for  de- 
termination. If  the  judgment  was  entered  irregularly,  or  with- 
out authority,  the  judgment  debtor  should  avail  himself  of  appro- 
priate remedies  to  rid  himself  therefrom,  for  judgments  ordinar- 
ily wdll  not  be  annulled  in  oollateral  actions  where  they  are  inci- 
dentally brought  in  question. 

Inasmuch  as  the  judgment  entered  for  alimony  past  due  does 
not  cover  all  of  the  alimony  that  has  accrued  and  is  provided  for 
in  the  judgment  entered  in  this  action,  it  becomes  necessary 
to  determine  the  effect  of  the  judgment  in  the  divorce  action 
awarding  alimony  to  tihe  plaintiff. 

In  Eomaine  v.  Chauncey,  129  K  Y.  566,  26  Am.  St.  Rep.  544, 
alimony  had  been  awarded  to  an  innocent  wife  as  incidental  to 
a  decree  of  divorce  in  her  favor  for  her  support  amd  maintenance. 
It  was  held  that  the  awarding  of  alimony  was  not  the  enforce- 
ment of  a  debt  due  to  the  wife  from  her  husband,  but  was 
founded  upon  the  marital  obligation  of  support,  from  which  he 
was  ^2®  not  relieyed  by  the  decree.  Its  allowance  is  measured 
by  the  court,  and  is  made  specific.  And  whilst  in  one  sense  it 
is  the  property  of  the  wife,  it  is  a  specific  sum  provided  for  a 
specific  purpose  created  by  equity,  having  the  protection  of 
equity,  and  consequently  will  not  be  applied  in  the  payment  of 
debts  contracted  by  her  prior  to  the  decree.  It  will  thus  be 
seen  that  the  awarding  of  alimony  is  not  on  account  of  any  debt 
due  and  owing  from  the  husband  to  the  wife,  but  that  it  is 
based  upon  a  duty  devolving  upon  the  husband  to  support  her. 
And  that  in  awarding  judgment  against  him  the  court  determines 
the  amount  necessary  for  such  support,  and  requires  the  amount 
so  fixed  to  be  paid  to  her.  His  duty  is  thus  determined.  And 
from  that  time  on  he  is,  in  effect,  a  debtor  owing  his  wife  the 
amount  adjudged  and  detennined  by  the  decree.  Whilst  such 
amount  is,  in  effect,  the  property  of  the  wife,  yet  it,  being  cre- 
ated and  protected  by  equity,  cannot  be  reached  by  prior  existing 
creditors. 

The  will,  as  we  have  seen,  contains  no  direction  for  the  ac- 
cumulation of  surplus.  Such  surplus  over  and  above  that  which 
is  necessary  for  the  support  of  the  defendant,  William,  is,  there- 
fore, under  the  statute  made  liable  in  equity  to  the  claims  of  hia 
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creditors.  Equity  is  here  given  jurisdiction  to  apply  such  sur- 
plus. And  it  appears  to  us  that  the  plaintiff  is  a  creditor  within 
the  spirit  and  intention  of  the  statute. 

The  constitution  gives  to  the  supreme  court  general  jurisdic- 
tion in  law  and  equity.  As  a  court  of  equity,  it  is  invested  with 
the  power  and  jurisdiction  exercised  by  the  ancient  court  of 
chancery  in  England  with  the  exceptions,  additions,  and  limita- 
tions created  and  imposed  by  the  constitution  and  laws  of  this 
state:  2  Rev.  Stats.,  sec.  36,  p.  173. 

The  code  contains  statutory  provisions  with  reference  to  the 
collection  and  enforcement  of  judgments  awarding  alimony. 
It,  however,  contains  no  provision  attempting  to  limit  or  curtail 
the  powers  of  tbe  court  of  equity.  It  is  the  province  of  that  court 
to  interpose  when  the  law  fails  to  afford  an  adequate  remedy: 
National  Tradesmen's  Bank  v.  Wetmore,  124  N.  Y.  241. 

***  As  we  have  seen,  the  plaintiff  has  availed  herself  of  the 
remedies  given  by  statute  without  success.  She  then  brought 
this  action  appefding  to  the  equity  powers  of  the  court  to  en- 
force her  rights.  When  she  became  the  wife  of  the  defendant, 
WOliam,  he  undertook  to  support  and  maintain  her  during  Ufe. 
That  duty  still  devolves  upon  him,  notwithstanding  the  decree  of 
divorce.  Being  the  guilty  party,  his  duty  is  continued,  and  is 
measured  and  fixed  by  the  decree:  Romaine  v.  Chauncey,  129  N. 
Y.  56G;  26  Am.  St.  Rep.  544. 

At  common  law  the  husband  and  wife  were  recognized  as  one. 
The  married  women's  acts  have  to  same  extent  cbanged  the  com- 
mon-law rule.  But  as  to  the  question  we  have  here  under  con- 
sideration their  common-law  unity  still  exists:  Bertles  v.  Nunan, 
92  N.  Y.  152;  44  Am.  Rep.  361. 

The  will  creating  the  trust  for  the  benefit  of  William  makes 
no  mention  of  his  wife.  And  yet,  owing  to  their  unity  of  person 
and  his  duty  to  support  her,  equity  will  not  permit  the  inter- 
position of  creditors  until  there  is  a  surplus  over  and  above  that 
whidh  ia  necessary  for  the  support  of  himself,  his  wife,  and 
infant  children:  Williams  v.  Thorn,  70  N.  Y.  270;  Tolles  t. 
Wood,  99  N.  Y.  616;  Sillick  ▼.  Mason,  2  Barb.  C5h.  79. 

Equity  will  not  feed  the  husband  and  starve  the  wife.  Neither 
will  it  favor  the  wife  to  the  detriment  of  the  husband.  Treating 
them  as  one,  and  both  entitled  to  support  out  of  the  income  of 
the  estate,  so  far  as  creditors  are  concerned,  furnishes  a  just  rule 
and  a  safe  basis  for  adjustment  where  the  question  of  support 
arises  between  themselves.  In  Thompson  v.  Thomi)8on,  52  Hun, 
456,  a  trust  had  been  created  by  i^-ill  in  favor  of  the  defendant 
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similar  to  the  one  in  question.  The  plaintiff  was  the  vrife  of  the 
defendant,  and  had  obtained  a  divorce  with  an  allowance  of  eight 
hundred  dollars  per  year  for  her  support.  That  action,  like  this, 
was  brought  to  compel  the  trustee  to  pay  her  alimony  out  of  the 
income  of  the  trust  estate  payable  to  her  hushand.  Judgment 
was  awarded  in  her  favor,  and  the  same  was  affirmed  in  the  gen- 
-eral  term. 

In  CHnton  v.  Clinton,  L.  E.  1  Pro.  &  Div.  215,  the  **3o  court 
had  made  an  order  on  the  respondent  for  payment  of  permanent 
alimony  at  the  rate  of  one  hundred  and  ten  pounds  per  annum 
BO  long  as  he  was  in  receipt  of  a  rent  charge  of  four  hundred 
.pounds  per  annum,  his  only  source  of  income.  The  respondent 
had  become  a  bankrupt,  and  had  failed  to  comply  with  the  order 
of  the  court.  It  was  held  that  sequestration  in  general  terms 
^ould  issue  against  his  property. 

In  Watkyns  v.  Watkyns,  2  Atk.  96,  a  bill  was  brought  against 
the  husband  for  maintenance.  It  appeared  that  the  defendant 
had  possessed  himself  of  the  fortune  of  his  wife  and  then  de- 
parted the  kingdom,  without  leaving  any  provision  for  her  main- 
tenance. The  decree  adjudged  that  the  interest  arising  from  the 
trust  money  should  'be  paid  to  her  until  the  husband  returned  and 
maintained  her:  See,  also.  Head  v.  Head,  3  Atk.  295;  Colemore 
v.  Colemore,  referred  to  therein,  and  Miller  v.  Miller,  1  Abb. 
N.  C.  30. 

The  judgment  requires  the  trustee  to  pay  over  not  only  the 
.Burplus  accumulated,  but  that  which  shall  hereafter  accrue  in 
satisfaction  of  the  plaintiff's  allowance  for  alimony.  "We  do  not 
think  the  court  exceeded  its  powers  in  this  respect,  or  that  the 
judgment  operates  to  annul  the  trust.  To  hold  that  a  separate 
action  must  be  brought  as  each  annual  or  semi-annual  payment 
accrued  would  be  burdensome  and  unnecessary.  The  question  is 
analogous  to  that  disposed  of  in  the  case  of  Williams  v.  Thorn, 
70  l!^".  Y.  270,  in  which  it  was  held  that  the  remedy  of  the  creditor 
is  not  confined  to  the  surplus  which  has  accrued  and  accumu- 
lated in  the  hands  of  the  trustee,  but  that  provision  may  be  made 
in  the  judgment  detennining  what  will  be  a  reasonable  allowance 
for  the  cestui  que  trust,  and  directing  the  application  toward  the 
payment  of  the  judgment  out  of  any  future  surplus. 

The  judgment  makes  no  provision  for  the  support  of  the  de- 
fendant, William.  The  trust  was  created  for  his  benefit.  He  is 
entitled  to  his  support  as  well  as  the  plaintiff,  and  it  is  the  duty 
of  the  court  to  properly  protect  him  in  this  respect.  But  it  is 
found  aa  a  fact  by  the  trial  court  that  at  the  time  of  the  entering 
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of  the  judgment  in  the  divorce  action  he  was  possessed  ***  of 
an  estate  in  his  own  right  of  the  value  of  about  two  hundred 
thousand  dollars,  from  which,  with  the  trust  estate,  he  had  an 
income  of  about  fifteen  thousand  dollars  per  year.  That  after 
the  decree  he  removed  with  his  estate  from  the  jurisdiction  of  the 
court,  and  has  continued  ever  since  to  refuse  obedience  to  its 
mandates.  The  inference  to  be  drawn  from  the  facts  is,  that  his 
income  was  sufficient  to  support  him.  If  this  is  not  so,  it  was  his 
duty,  upon  the  trial,  to  have  presented  evidence  showing  hi» 
necessities. 

The  cjase  of  Holden  v.  Strong,  116  N.  Y.  471,  has  no  applica- 
tion to  the  question  here  presented.  In  determining  the  defend- 
ant's necessities,  we  think  the  rule  is  well  stated  in  Moulton  v. 
de  ma  Carty,  6  Robt  533:  "It  is  proper  to  consider  his  station  in 
life  and  the  manner  in  which  he  has  been  reared  and  educated, 
his  habits,  and  the  means  he  may  have  to  aid  in  his  support.**  It 
is  suggested  that  his  circumstances  may  change,  and  that  in  such 
case  the  income  from  the  trust  estate,  or  some  portion  thereof, 
should  be  devoted  to  his  maintenance.  This  is  true,  and  in  this 
respect  we  think  the  judgment  should  be  modified.  It  permits 
the  plaintiff  to  apply,  from  time  to  time,  for  such  orders  at  the 
foot  of  the  judgment  as  may  be  necessary  for  its  enforcement. 
And  we  think  that,  in  view  of  the  fact  that  the  judgment  appro- 
priates the  future  income  from  the  trust  estate  for  the  support  of 
the  defendant,  Williajn's,  wife  and  children,  that  he  also  should 
have  leave  at  any  time  to  apply  for  leave  to  share  in  such  in- 
cotme,  or  to  modify  the  judgment  in  that  regard. 

The  judgment  should  be  modified  accordingly,  and  as  so  mod- 
ified affirmed  with  costs. 

All  concur. 


A  CREDITOR'S  BILL  TO  RBACH  THE  INCOME  OP  A  TRUST 
FUND  may  be  Bustalned  by  an  executlao  creditor  or  an  assljrnee  ii> 
loBolvency  of  the  benetlciary,  whore  a  sura  has  been  bequeathod  to 
the  truKtee  ui>on  a  trust  to  pay  the  Income  over  to  such  bencflotary 
during  the  term  of  his  natural  life,  although  such  trustee  is  also 
given  authority,  In  addition  to  the  Income,  to  pay  o^er  any  part  of  th« 
principal  when  he  sTiall  rejjard  such  payment  as  wise  and  expedient, 
&nd  demanded  by  the  necesBltle*  of  the  beneflciaxies:  Dvans  v.  Wall, 
166  Mam.  164;  38  Am.  St.  Rep.  406,  and  note. 

A  JUDGMB.NT  FOR  ALIMONY  IS  A  DEBT  OF  RECORD  as 
much  as  any  other  judgment  for  money  Is:  Conrad  v.  Bverlch,  50 
OUo  8t  476;  40  Am.  St  Rep.  670,  and  DOt«. 
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Schmidt  v.  Oregon    Gold  Mining  Company. 

[28  Oregon,  9.] 

NO  APPEAL  LIES  from  a  judgment  to  wlilcli  the  appellant 
consented. 

CONSENT  DECREE— PRESUMPTION.— Where  it  appears  in 
a  deci'ee  that  it  was  entered  upon  consent  of  the  defendant,  and  it 
grants  the  relief  prayed  for  in  the  complaint,  and  fixes  the  compensa- 
tion of  the  plaintiff's  attorneys  and  of  the  referee  and  the  stenog- 
rapher, the  consent  of  the  plaintiff  thereto  will  be  presumed  on  ap- 
peal therefrom. 

APPEAL,  WAIVER  OF  RIGHT  OF.-<:ONSENT  excuses  er- 
ror, and  ends  aJl  contention  between  the  parties.  It  waives  the  riglit 
of  appeal. 

JUDGMENT.— PROVISIONS  OUTSIDE  OF  THB  ISSUES 
may  be  sustained  and  enforced,  if  the  decree  containing  them  was 
entered  by  consent  of  all  the  parties,  and  they  have  reference  to  the 
subject  matter  of  the  litigation,  and  fall  within  the  general  scope  of 
the  case  made  by  the  pleadings. 

ATTORNEYS,  JUDGMENT  IN  FAVOR  OF  FOR  THEIR 
COMPENSATION.— Where  an  allowance  to  the  complainant  is 
proper  on  account  of  attorneys'  fees,  it  may  1)6  made  directly  to  the 
attorneys  themselves. 

ATTORNEYS'  FEES,  ALLOWANCE  OF.— In  a  suit  by  a  trus- 
tee to  foreclose  a  mortgage  by  the  terms  of  which  he  is  entitled  to 
reasonable  attorney's  fees,  together  with  liis  costs  and  disbursements, 
the  court  may,  though  there  is  no  issne  upon  the  subject,  fix  the 
amount  of  the  fees  due  the  attorney,  referee,  and  the  stenographer, 
and  provide  in  the  decree  for  the  payment  thereof  to  them,  where  the 
provision  appears  to  have  been  made  by  consent. 

JUDGMENT  BY  CONSENT— PRESUMED  POWER  OF  AT- 
TORNBYS.— Where  It  appears  that  a  judgment  was  entered  by  con- 
sent, and  that  it  fixes  the  compensation  of  plaintiff's  attorneys  in  the 
suit.  It  win  be  presumed,  on  api>eal,  in  the  absence  of  any  showing 
to  the  contrary,  that  the  attorneys  were  authorized  to  request,  con- 
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•ent  to,  and  have  entered,  just  such  a  decree  as  was  entered,  and 
which  the  plaintiff  seeks  to  have  reversed  upon  appeal. 

IP  ATTORNEYS  A.CT  BEYOND  TUEIK  AUTHORITL  IN 
CONSENTING  to  a  decree,  the  remt<ly  Is  not  by  appeal,  but  by  some 
appropriate  proceeding  in  the  court  where  the  consent  was  received 
and  acted  upon. 

Suit  to  foreclose  tliTee  mortgages  executed  by  the  Oregon  Gold 
Mining  Company  to  A.  L.  Schmidt,  trustee,  to  secure  the  pay- 
ment of  bonds  issued  by  the  corporation.  Each  mortgage  pro- 
vided that,  upon  default,  the  trustee  might  foreclose,  and  that, 
out  of  the  proceeds  of  any  sale  made,  he  should  be  allowed  for 
attomeyB*  fees  such  sum  as  the  court  should  deem  reasonable, 
togother  with  all  costs  necessarily  incurred,  including  compensa- 
tion to  himself  for  the  execution  of  the  trust.  The  prayer  of  the 
complaint  asked,  among  other  relief,  for  the  fixing  of  the  amount 
to  which  plaintiff  was  entitled  in  the  suit,  for  reasonable  attor- 
nep'  fees,  and  for  professional  services  therein,  and  that  it 
be  declared  a  lien  upon  the  moibgaged  property,  and  made  pay- 
able out  of  the  proceeds  of  the  sale  thereof.  A  decree  was  en- 
tered in  thesuit,  which,  in  addition  to  ordering  a  sale  of  the 
property,  fixed  the  amount  due  to  the  attorne}'s  of  the  plaintiff, 
and  the  referee  in  the  aation,  and  the  stenographer  for  services 
rendered  therein.  Though  such  decree  appeared  on  its  face  to 
be  entered  by  consent,  an  appeal  therefrom  was  taken  by  the 
plaintiff.  In  his  notice  of  appeal,  he  specified  that  the  court 
erred  in  finding  and  adjudging  that  the  plaintiff  recover  the  sev- 
eral sums  as  attorneys'  fees  and  for  the  fees  of  the  referee  and 
the  stenographer,  and  in  directing  that  such  sums  should  be  a 
lien  superior  to  that  of  the  plaintiff's  mortgage,  and  in  not  ad- 
judging that  the  sums  found  to  be  reasonable  attorneys'  fees  be 
paid  to  the  plaintiff,  and  in  not  providing  for  a  reasonable  sum 
to  be  paid  plaintiff  for  services  as  trustee.  There  was  no  appear- 
ance on  behalf  of  the  defendant.  T.  Calvin  Hyde  and  T.  H. 
Crawford,  for  themselves  and  as  attorneys  for  the  referee  and 
the  stenographer,  moved  to  dismiss  the  appeal,  on  Uie  ground 
that  it  was  from  a  judgment  entered  by  consent,  and  therefore 
not  appealable. 

Dolph,  Nixon  &  Dolph,  for  the  appellant. 

«»  WOLVERTON,  J.  1.  Section  536  of  Hill's  Code  provides 
that  "any  party  to  a  judgment  or  decree  other  than  a  judgment 
or  decree  given  by  confession,  or  for  want  of  an  answer,  may  ap- 
peal therefrom."  The  decree  appealed  from,  in  a  strict  sense,  is 
neither  a  decree  given  by  confession  nor  for  want  of  an  answer; 
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but  it  has  been  held  by  tbis  court  tbat,  by  oonsenting  to  tbe  ren- 
dition of  a  judgment  against  himself,  the  defendant,  in  elfect, 
waives  his  answer,  and  thereby  leaves  no  issue  in  the  case  to  be 
tried;  and  that  from  such  a  judgment  no  tappeal  li-es:  Bader  v. 
Barr,  22  Or.  496.  In  the  present  case,  the  decree  shows  upon 
its  face  that  the  "defendant,  by  his  said  attorneys,  in  open  court, 
here  now  consents  that  a  judgment  and  decree  may  be  here  now 
made  and  entered  ....  as  prayed  for  in  plaintiffs  complaint." 
What  more  could  plaintiff  have  obtained  in  the  absence  of  an 
answer,  or  upon  defendant's  entire  default?  The  recitals  in  the 
-decree  also  show  that  the  defendant  gave  its  consent  to  the  fix- 
ing of  plaintiff's  attorneys'  fees  by  the  court  at  such  sum  as  it 
should  find  reasonable,  and,  there  being  no  evidence  in  the  record 
to  guide  it  in  determining  what  w'ould  be  reasonable,  we  conclude 
that  the  parties  intended  that  the  court  should  ascertain  the 
amount  in  its  own  way,  and  that  they  should  ^"^  be  bound  by 
the  result.  And,  further,  it  is  apparent  thait  the  amount  of  the 
attorney's  fee  which  plaintiff  should  recover  and  have  entered 
in  the  decree  as  the  finding  of  the  court  was  a  matter  not  to  be 
determined  by  the  court  in  invitum.  The  simple  fact  that  plain- 
tiff did  not  complain  of  the  court's  judgment  in  fixing  this  sum 
at  five  thousand  five  hundred  dollars  would  indicate  that  he  so 
understood  it,  and  expected  to  be  fully  bound  thereby.  All  other 
conditions  of  the  decree  appear  to  be  either  deducible  directly 
from  the  allegations  of  the  complaint,  or  wore  specially  consented 
to  by  the  defendant.  As  to  the  matter  of  the  referee's  and  sten- 
ographer's fees,  the  record  shows  that  they  were  fixed  and  entered 
by  the  express  agreement  of  both  parties.  So  we  have  here  a  de- 
cree which  the  plaintiff,  through  his  attorney,  specificaJly  re- 
quested the  court  to  make,  and  to  every  feature  of  it  which  the 
defendant  has  upon  the  record  consented.  True,  the  record  does 
not  show  upon  its  face  that  the  plaintiff  consented  to  the  decree 
in  tbe  form  as  entered,  but  it  was  entered,  nevertheless,  at  his  ex- 
pressed request,  so  that  this  decree  is  essentially  a  consent  decree. 
The  conditions,  simply  stated,  are,  the  court  is  requested  by  one 
party  to  make  certain  findings,  and  to  enter  a  decree  thereon  with 
certain  definite  conditions.  To  all  this  the  other  party  consents, 
and  the  decree  is  entered.  Now  the  party  making  the  request  ap- 
peals to  this  court,  and  demands  that  the  decree  be  reversed  in 
part,  without  even  so  much  as  moving  the  lower  court  to  modify 
its  findings,  or  the  decree  entered  thereon,  or  calling  its  atten- 
tion to  errors  and  irregularities,  so  that  tbe  court  could,  upon  its 
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own  motion,  purge  the  record  of  its  infirmities.  To  say  the  least, 
this  is  not  fair  treatment  of  the  court  below,  and,  in  support  of 
its  decree,  this  court  **  will  presume  the  consent  of  plaintiff  to 
the  entry  thereof  in  its  present  form:  Hayne  on  New  Trial  and 
Appeal,  sec.  285,  p.  846;  Parker  v.  Altschul,  60  Cal.  380;  Leeee 
V.  Clark,  28  Cal.  36;  Wilson  v.  Dougherty,  45  Cal.  35;  Reynolds 
V.  Hosmer,  45  Cal.  627.  Consent  excuses  error,  and  ends  all 
contention  between  the  parties.  It  leaves  nothing  for  the  court 
to  do  but  to  enter  what  the  parties  have  agreed  upon,  and,  when 
so  entered,  the  parties  themselves  are  concluded.  From  such  a 
decree  there  is  no  appeal:  Beach  on  Modern  Equity  Practice,  sec. 
795;  Armstrong  v.  Cooper,  11  111.  540.  Under  section  692  of  the 
Revised  Statutes  of  the  United  States,  the  practice  of  the  na- 
tional courts  is  to  entertain  an  appeal  from  a  consent  decree;  but 
they  will  not  decide  any  matters  that  appear  to  have  been  con- 
sented to  by  the  parties,  and,  if  the  errors  complained  of  come 
within  the  waiver,  the  decree  of  the  court  below  will  be  affirmed: 
Pacific  R.  R.  Co.  v.  Ketchum,  101  U.  S.  295.  This  court,  how- 
ever, is  committed  to  the  doctrine  that  no  appeal  lies  from  such 
a  decree:  Rader  v.  Barr,  22  Or.  496.  For  these  reasons  the  ap- 
peal must  be  dismissed. 

2.  It  is  further  claimed  that,  notwithstanding  the  parties  may 
have  consented  to  all  the  terms  and  conditions  of  the  decree,  yet 
that  those  portions  thereof  wherein  it  is  found  and  decreed  that 
plaintiff  have  and  recover  of  and  from  the  defendant  two  thou- 
sand eeren  hundred  and  fifty  dollars  in  trust  for  T.  Calrin  Hyde, 
two  thousand  seven  hundred  and  fifty  dollars  in  trust  for  T.  H. 
Crawford,  two  hundred  dollars  in  trust  for  Charles  F.  Hyde,  and 
one  hundred  and  fifty  dollars  in  trust  for  John  Wheeler,  are  en- 
tirely without  the  scope  of  the  complaint,  and  for  that  reason 
void,  and  therefore  reversible  upon  appeal.  Undoubtedly,  under 
*®  the  €illegation8  of  the  complaint,  the  plaintiff  could  recover 
the  fees  named.  He  sues  in  the  capacity  of  trustee,  and  whatever 
he  may  recover  by  reason  of  the  decree  would  be  in  trust  for  the 
bondholders.  Now,  if,  at  his  own  request,  the  court  has  de- 
creed that  he  recover  these  certain  fees  in  trust  for  the  parties 
named,  who,  for  all  that  appears  of  record,  have  earned  them, 
when,  at  the  same  time,  he,  as  trustee  for  the  bondholders,  is  un- 
der personal  obligations  to  those  parties  for  services  rendered  in 
the  suit  instituted  by  him,  we  cannot  say  that  these  provisions 
are  so  entirely  without  the  scope  of  the  pleadings,  and  the  au- 
thority of  the  parties  to  agree  to  under  them,  as  that  the  court 
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■vdll  declare  them  void  at  the  instance  of  a  paxty  requesting  the 
court  to  enter  just  such  a  decree.  We  therefore  oonsidex  the 
point  not  well  taken. 

As  to  the  error  assigned  because  the  court  did  not  ascertain 
and  decree  to  plaintiff  a  reasonable  sum  as  compensation  for  ser- 
\icea  rendered  as  trustee,  if  the  question  was  properly  here  we 
could  not  consider  it,  as  no  testimony  is  found  in  the  record  upon 
which  to  base  such  a  finding  and  decree. 

Dismissed. 

ON    REHEARING. 

WOLVERTON,  J.  A  motion  for  rehearing  haying  been  filed 
in  this  case,  and  with  it  a  vigorous  and  very  able  brief  by  Messrs. 
Dolph,  Nixon,  and  Dolph,  of  counsel  for  appellants,  we  have  been 
impelled  to  review  with  much  care  and  pains  our  former  opinion, 
but  with  the  same  resxdt.  When  the  former  opinion  was  ren- 
dered, we  had  some  misgivings  as  to  whether  we  were  right  in 
holding  ^"^  that  the  provisions  of  the  decree  concerning  attor- 
neys', referee's,  and  stenographers'  fees  were  not  so  entirely  with- 
out the  scope  of  the  pleadings  as  to  render  them  void,  simply  be- 
oause  we  had  been  cited  to  no  adjudicated  cases  that  seemed  to 
bear  directly  upon  the  question,  and  were  unable  to  find  any 
at  the  time  that  were  in  point,  but  believed  the  opinion  to  be 
founded  upon  sound  principles  of  law.  Further  research  has 
confirmed  us  in  this  view.  The  authorities  will  be  cited  and  dis- 
cussed later  on.  Counsel  do  not  controver't  the  soundness  of  the 
decision  in  Rader  v.  Barr,  22  Or.  495,  but  contend  that  it  has 
no  application  to  the  case  at  bar,  and  assign  as  the  sole  ground 
for  this  contention  that  the  provisions  of  the  decree  to  which 
they  take  exception  are  without  tlie  scope  of  the  pleadings.  But, 
conceding  the  premises  to  be  true,  non  constat  that  the  conclu- 
sion contended  for  would  follow.  Lret  us  examine  the  preinises> 
and  determine  their  effect  in  a  case  of  this  nature. 

3.  As  a  general  proposition,  all  provisions  of  a  decree  out- 
side of  the  issnes  raised  by  the  pleadings  are  void,  but  this  can- 
not be  predicated  of  a  consent  decree.  All  the  authorities  cited 
by  counsel  support  the  general  proposition,  but  are  not  applica- 
ble to  consent  decrees.  Nor  is  any  allusion  made  in  these  au- 
thorities to  such  decrees,  except  in  Jones  v.  Davenport,  45  N.  J. 
Eq.  77.  This  was  a  suit  to  set  aside  a  deed  to  a  certain  real 
property  as  fraudulent  and  void  as  against  creditors.  The  com- 
plaint also  contained  a  general  allegation  that  a  certain  one  hun- 
dred shares  of  bank  stock  had  been  transferred  in  fraud  of  the 
creditors.    The  lower  court  by  its  decree  seft  aside  the  deed,  but 
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refused  to  disturb  the  transfer  of  bank  stock,  for  the  reason  that 
the  allegations  of  the  complaint  *®  were  insufficient  to  show  a 
fraudulent  disposition  of  such  stock.  Afterward,  an  amended 
decree  wiaa  entered  under  the  same  pleadings,  by  consent  of  the 
parties,  as  of  the  date  of  the  original,  decreeing  that  the  transfer 
of  the  stock  was  also  fraudulent.  Subsequently,  however,  upon 
application  to  the  same  conrt,  the  decree  as  so  amended  was 
declared  to  have  been  insularly  entered,  and  for  that  reason  set 
aside.  Upon  appeal  to  the  supreme  court.  Van  Fleet,  V.  C,  said 
of  this  proceeding:  "There  can  be  no  doubt  that  that  decree  was 
an  absolute  nullity.  The  principle  is  authoritatively  settled  that 
a  decree  or  judgment  on  a  matter  outside  of  the  issue  raised  by 
the  pleadings  is  a  nullity,  and  is  nowhere  entitled  to  the  least 
respect  as  a  judicial  sentence.**  But  a  consent  decree  is  not  in 
a  strict  legal  sense  a  "judicial  sentence.**  **It  is,*'  says  Mr.  Gibson 
in  his  excellent  treatise  enfciUed  Suits  in  Chancery,  section  558, 
**in  the  nature  of  a  solemn  contract,  and  is,  in  efTect,  an  admis- 
sion by  the  parties  that  the  decree  is  a  just  determination  of 
their  rights  upon  the  real  facts  of  the  case,  had  such  been  proved. 
As  a  result,  such  a  decree  is  so  binding  as  to  be  absolutely  con- 
clusive upon  the  consenting  parties,  and  it  can  neither  be 
amended  or  in  any  way  v:aried  without  a  like  consent,  nor  can  it 
be  reheard,  appealed  from,  or  reviewed  upon  a  writ  of  error.  The 
one  only  way  in  which  it  can  "be  attacked,  or  impeached,  is  by  an 
original  bill  alleging  fraud  in  securing  the  consent.** 

Mr.  Beach,  in  his  Modem  Equity  Pnictice,  section  792,  says: 
*Tartie8  to  a  suit  have  the  right  to  agree  to  anything  they  please 
in  reference  to  the  subject  matter  of  their  litigation,  and  the 
court,  when  applied  to,  will  ordinarily  give  cITect  to  their  anree- 
ment,  if  it  comes  wittiin  the  general  scope  of  the  case  nra^le  hv 
the  pleadings**:  See,  also.  Pacific  R.  R.  Co.  v.  Ket-hum.  *»  mi 
TJ.  8.  297.  In  Schermerhom  v.  Mahaffie,  34  Kan.  108,  it  was 
held  that  a  decree  rendered  by  consomt  of  the  parties  was  not 
void  as  between  themsolves,  because  it  did  not  give  to  each  just 
what  the  petition  called  for,  and  what  ought,  as  a  matter  of  riirht, 
have  been  given  to  each  of  them.  Chancellor  "Walworth,  in  Bnnk 
of  Monroe  v.  Widner,  11  Paige,  533,  43  Am.  Dec.  7fi8,  says:  "An 
i^rrecTOcnt  to  refer  a  miit  pending  to  an  arbitrator,  and  th.it  a 
judgment  flhall  be  entered  in  the  cause  in  conformity  with  his 
decision,  will  justify  the  entry  of  a  judgment  accordinirly,  which 
judgment  will  be  binding  upon  the  parties,  as  a  judgment  bv 
consent.**  Chief  Justice  Waite.  in  Pacific  R.  R.  Co.  v.  Kctchnm, 
101  IT.  S.  297,  after  giving  utterance  to  the  language  quoted  above 
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from  Beach's  Modem  Equity  Practice,  says:  "It  is  witliiii  the 
power  of  the  parties  to  this  suit  to  agree  that  a  decree  might 
be  entered  for  a  sale  of  the  mortgaged  property  without  any 
specific  finding  of  the  amount  due  on  account  of  the  mortgage 
debt,  or  without  giving  a  day  of  payment.  It  was  also  compe- 
tent for  them  to  agree  that  if  the  property  was  bought  at  the 
sale  by  or  for  the  bondholders,  payment  of  the  purchase  money 

might  be  made  by  a  surrender  of  the  bonds All  these 

were  matters  about  which  the  parties  might  properly  agree;  and, 
having  agreed,  it  does  not  He  with  them  to  complain  of  what  the 
court  has  done  to  give  effect  to  their  agreement."  Fletcher  v. 
Holmes,  25  Ind.  458,  was  a  case  wherein  snit  was  brought  to  fore- 
close a  mortgage,  in  which  neither  the  mortgage  nor  the  com- 
plaint to  foreclose  showed  any  right  to  a  persooial  decree  against 
the  defendant,  but  he  appeared,  and  with  his  consent  one  was 
rendered.  Eegarding  such  decree,  the  court  says:  "It  cannot  be 
doubted  that  without  May's  consent  such  a  judgment  against 
him,  ^^  upon  that  complaint,  would  not  have  been  warranted. 
We  need  not  say  whether  or  not  it  "would  have  been  void.  But 
he  consented  to  it.  Was  it  then  void  as  against  May,  because  the 
complaint  did  not  allege  sufficient  facts  to  justify  it  without 
such  consent?  We  can  conceive  of  no  reason  why  a  judgment 
entered  by  agreement,  by  a  court  of  general  jurisdiction,  having 
power  in  a  proper  case  to  render  such  a  judgment,  and  having 
the  parties  before  it,  should  not  bind  those  by  whose  agreement 
it  is  entered,  notwithstanding  the  pleadings  would  not,  in  a  con- 
tested case,  authorize  suoh  a  judgment.  The  object  of  a  com- 
plaint is  to  inform  the  defendant  of  the  nature  of  the  plaintiff's 
case.  It  is  for  his  protection  that  it  is  required.  If  he  wishes 
to  waive  it,  or  agrees  to  the  granting  of  greater  relief  than  could 
otherwise  be  given  under  its  averments,  without  amendment,  and 
such  relief  is  given  by  his  consent,  we  think  that  the  judgment  is 
not  even  erroneous,  and  much  less  void  as  to  him." 

A  judgment  or  decree  entered  upon  the  pleadings  or  after 
contest  must  fall  'wdthin  the  issues  raised  by  the  pleadings,  but 
a  consent  decree  will  be  valid  and  binding  upon  the  parties  if  its 
provisions  fall  wdthin  the  general  scope  of  the  case  made  by  the 
pleadings.  This  distinction  is  clear  and  incisive,  and,  it  will  be 
seen  by  the  foregoing  authorities,  is  recognized  both  by  the  text- 
writers  and  the  courts.  In  a  recent  case  just  reported  a  suit  was 
instituted  by  the  Central  Trust  Company  of  New  York  to  fore- 
close a  mortgage  given  by  the  Marietta  and  North  Georgia  Rail- 
way Company,  with  which  was  consolidated  a  creditor's  suit  by 
V.E.McBee  and  others  against  tlie  trust  company  and  others  to  re- 
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strain  the  prosecution  of  the  foreclosure  suit,  and  the  enforcem^it 
of  other  liens  claimed  upon  the  mortgaged  property,  and  pray- 
ing for  '*  a  sale,  and  payment  of  their  claims  from  the  proceeds. 
It  was  decreed,  among  other  things,  "that  the  counsel  represent- 
ing the  claimants  in  the  original  bill  of  V.  E.  McBee  and  Com- 
pany et  al.  V.  Knoxville  Southern  Railroad  Company  et  al.,  viz., 
"Washburn  and  Templeton,  are  entitled  to  compensation  ooit  of 
the  general  fund  arising  from  the  sale  of  the  road  for  their  ser- 
vices in  bringing  said  sale,  and  administering  the  assets  of  said 
insolvent  railroad  company,  and  a  lien  is  declared  upon  said  fund 
in  their  favor."  This  portion  of  the  decree  was  approved  by  the 
circuit  court  of  appeals  of  the  United  States  sirth  circuit.  Taft, 
J.,  speaking  for  the  court,  says:  "The  complainants  who  filed  the 
creditors*  bill  and  brought  in  all  the  lienholders  did  a  work  in  the 
administration  and  direction  of  the  assets  of  the  railroad  com- 
pany beneficial  to  all  concerned.  For  services  in  filing  the  bill, 
there<fore,  and  bringing  in  all  lien  claimants,  it  was  not  improper 
for  the  court  to  order  a  fee  paid  to  complainants'  counsel  out  of 
tihe  fund  realized  from  the  sale":  See  Central  Trust  Co.  v.  Con- 
don, 14  Co.  Ct.  App.  314;  67  Fed.  Rep.  84,  110.  In  Central  R. 
R.  Co.  V.  Pettus,  113  U.  S.  124,  which  was  a  creditors'  suit,  it 
was  held  that  "when  an  allowance  to  the  complainant  is  proper 
on  account  of  the  solicitors'  fees,  it  may  be  made  directly  to  th« 
•olicitors  themselves,  without  any  application  by  their  imme- 
diate client."  This  doctrine  was  based  upon  the  authority  of 
Trustees  v.  G-reenough,  105  U.  S.  .527.  So  that  we  here  find  au- 
thority.for  entering  a  decree  directly  in  favor  of  the  attorneys  for 
the  plaintiff.  These  were  creditore'  bills,  it  is  true,  but  the  de- 
crees were  rendered  in  contested  cases,  without  issues  being 
formed  under  the  pleadings  by  the  attorneys  or  solicitors  as  par- 
ties litigant  Now,  in  the  light  of  these  authorities,  can  it  be 
said  that  the  decree  here  purports  ^*  to  arljudicate  mattere  out- 
side of  and  beyond  the  general  scope  and  purview  of  the  case 
made  by  the  pleadings?  As  was  said  in  the  former  opinion,  the 
plaintiff  sues  as  trustee,  each  stop  taken  by  him  was  in  the 
capacity  of  a  trustee,  and  whatever  sum  of  money  he  may 
realize  by  a  sale  under  the  decree  of  the  court  would  come  into 
his  hands  as  trust  funds,  to  be  distribirted  to  the  bondholders  in 
just  proportion  to  their  several  demands.  Under  the  terms  of 
th«  mortgage,  he  is  entitled  to  recover  a  reasonable  attorney's 
fee,  together  with  his  costs  and  disbursements.  Now,  if,  by  his 
direction,  and  with  the  consent  of  the  defendant,  ft  is  decreed  by 
the  oourt  that  be  recover  the   attorneys',   referee's,  and   sten- 
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ograph.er's  fees  in  trust  for  the  very  persons  whom  he  has  em- 
ployed, and  who  have  rendered  him  services  in  his  capacity  a3 
trustee,  there  exists  no  good  and  su£Bcient  reason  why  it  should 
not  he  binding  upon  all  the  parties  interested,  and  the  right  to 
ia,ve  execution  issue  at  their  instance  would  not  affect  its  le- 
gality. The  decree  of  the  court  has,  at  his  instance,  only  ex- 
tended his  trusteeship,  as  regards  the  funds  to  come  into  his 
hands,  so  that  he  has  become  trustee  to  the  use  of  his  attorneys 
and  the  officers  of  the  court,  as  well  as  the  bondholders,  of  a 
fund  in  which  they  are  all  entitled  to  share,  and  ■whether  the 
property  brings  a  small  or  lairge  sum  cannot  change  the  situa- 
tion. Aside  from  all  this,  -when  it  is  determined  that  plaintiff 
is  party  to  a  decree  from  which  there  is  no  appeal,  a  determina- 
tion of  this  question  upon  either  contention  would  stiU  leave 
this  oourt  powerless  to  relieve  him  in  this  proceeding.  We  sitill 
adhere  to  the  opinion,  and  the  reasoning  upon  which  it  is  based, 
that  plaintiff  is  withooit  a  remedy  by  appeal,  ^*  and  no  good  re- 
sults could  come  of  enlarging  upon  it  here. 

4.  Another  question  briefly.  It  is  insisted  "that  an  attorney 
at  law  has  no  implied  authority  to  enter  a  consent  decree,  or  to 
consent  to  a  decree  by  which  a  definite  fee  is  given  to  him,  and 
made  a  first  lien  upon  the  property  which  is  the  subject  of  the 
action."  Conceding  the  soundness  of  this  proposition,  it  is  not 
apparent  how  it  can  aid  the  appellant,  in  the  absence  of  proof 
that  the  act  complained  of  was  done  without  express  authority. 
"We  cannot  say  here  in  this  proceeding  that  Messrs.  Crawford  and 
Hyde  acted  only  upon  their  implied  authority  from  Schmidt. 
There  is  not  a  scintilla  of  evidence  in  the  record  to  show  whether 
they  acted  with  or  without  authority,  and,  for  all  that  appears, 
they  may  have  had  the  most  ample  and  complete  power  and 
authority  to  request,  consent  to,  and  have  entered  just  such  a 
decree  as  was  entered,  and  which  the  plaintiff  now  seeks  to  have 
reviewed  on  appeal  by  this  court.  In  Pacific  E.  E.  Co.  v.  Ketch- 
um,  101  U.  S.  297,  Chief  Justice  Waite  says:  "A  solicitor  may 
certainly  consent  to  whatever  his  client  authorizes,  and,  in  this 
case,  it  di^nctly  appears  of  record  that  the  company  assented 
through  its  solicitors.  This  is  equivalent  to  a  deci-ee  finding  by 
the  court  as  a  fact  that  the  solicitor  had  authority  to  do  what  he 
did,  and  binds  us  on  appeal  so  far  as  the  question  is  one  of  fact 
only.  The  remedy  for  the  fraud  or  unauthorized  conduct  of  a 
solicitor,  or  the  officers  of  a  corporation,  in  such  a  matter,  is  by 
an  appropriate  proceeding  in  the  oourt  where  the  consent  was  re- 
ceived and  acted  on,  and  in  which  proof  may  be  taken  and  facts 
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ascertained."  **  The  law  governing  the  reciprocal  and  eorrela- 
tive  duties  of  attorney  and  client  are  well  settled,  and,  if  these 
attorneys  have  exceeded  their  authority  to  the  injury  of  the  ap- 
pellant, he  is  not  without  a  remedy,  but  it  is  not  hy  an  appeal, 
unless  facts  accompany  the  record  to  show  the  derehction  of 
duty. 
A  rehearing  is  denied. 

APPEAJiS  FROM  JUDGMENTS  BY  CONSENT.— An  appeal  does 
not  lie  In  oftscs  of  judgment  by  confession  without  demurrer:  Keller 
V.  State,  12  Md.  322;  71  Am.  Dec.  596.  Error  that  proof  was  insuf- 
ficient cannot  be  complained  of  and  assigned  where  the  bill  is  taken 
for  confessed:  Stephens  v.  BJcknell,  27  111.  444;  81  Am.  Dec.  2i2,  and 
note.  A  judgment  by  consent  cannot  be  impeached,  unless  for  fraud, 
colliisian,  or  like  cause:  Dunman  v.  HartAvell.  i)  Tox.  -'U't;  <',<i  vni. 
Dec.  176.  Where  judgment  is  rendered  in  accordance  with  a  previous 
parol  agreement,  the  judgment  puts  an  end  to  the  agreement,  and 
the  party  in  whose  favor  the  judgment  Is  rendered  is  estorpped  from 
saying  that  It  does  not  accord  with  such  previous  contract:  State 
Bank  v.  Young,  2  lud.  171;  52  Am.  Dec.  501. 

JUDGMENT  BY  OON SENT.— AUTHORITY  OP  ATTORNEYS 
cannot  be  questioned  on  appeal  or  writ  of  error  where  the  record  in 
the  case  shows  that  the  parties  appeared  by  their  attorneys  and 
agreed  to  a  decree  to  be  entered  as  the  judgment  of  the  court:  Dun- 
man  V.  Hartwell,  9  Tex.  495;  60  Am.  Dec.  176.  Where  an  attorney 
appeared  for  a  defendant  against  whom  a  writ  had  been  issued,  but 
not  served,  and  without  authority  confessed  judgment,  the  judgment 
was  held  regular:  Denton  v.  Noyes,  6  Johns.  298;  5  Am.  Dec.  237, 
and  note:  Fowler  v.  Lee.  10  Gill  &  J.  358;  32  Am.  Dec.  172,  and  note. 
Contra,  see  Shcrrard  v.  Neviue.  2  Ind.  241,  52  Am.  Dec.  508,  and 
Reynolds  v.  Fleming.  30  Kan.  lOT.:  4<5  Am.  Rep.  86.  See.  also,  the 
extended  notes  to  Clark  v.  Randall,  76  Am.  Dec.  259,  and  McAlex- 
ander  v.  Wright,  16  Am.  Dec.  98-100. 

JUDGMENTS-ATTACK  ON  FOR  UNAUTHORIZED  APPEAR- 
ANCE OF  ATTORNEY.— The  presumption  that  an  attorney  who 
appeared  in  a  cause  was  authorized  to  do  so,  may  be  rebutted  in 
any  direct  proceeding  to  attack  the  Judgment  based  upon  such 
appearance  by  showing  that  no  process  was  served  in  the  action, 
and  that  the  attorney  appeared  without  the  knowledge  or  consent 
of  the  one  whom  he  a.ssumed  to  represent:  Great  West  Min.  Co.  v. 
Woodmas  etc.  Mln.  Co.,  12  Col.  4«;  13  Am.  St.  Rep.  204.  and  note. 
In  the  absence  of  any  special  circumstances  calling  for  a  resort  to 
a  court  of  equity,  relief  from  a  judgment  rendered  ajjainst  a  party 
upon  the  unautharlzed  appearance  of  an  attorney  In  his  name  Is  to 
be  sought  In  a  direct  application  to  the  court  by  motion  In  the  action 
In  whk*  the  unauthorized  appearance  was  entered:  Vilas  t.  Platts- 
burgh  etc  B.  B.  Co.,  123  N.  Y.  440;  20  Am.  St  Rep.  771.  and  note. 
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Hibernian  Benevolent  Society  v.  Kelly. 

[28  Oregon,  173.] 

TAXATION,  EXEMPTION  FROM.— Under  the  constitution  of 
Oregon  the  legislature  may  exejnpt  from  taxation  only  such  property 
as  is  used  for  municipal,  educational,  literary,  scientific,  religious,  or 
charitable  purposes. 

TAXATION,  EXEMPTION  OF  PROPERTY  OCCUPIED  FOR 
CHARITABLE  PURPOSES.— Under  a  statute  exempting  from  taxa- 
tion the  personal  property  of  benevolent,  charitable,  and  scientific 
institutions  and  such  real  estate  belonging  to  them  as  shall  be  ac- 
tually occupied  for  the  purpose  for  which  they  were  incorporated, 
the  real  property  of  such  a  corporation  is  subject  to  taxation  when 
rented  out  to  tenants,  though  the  proceeds  are  devoted  to  the  objects 
for  which  the  Institution  was  established. 

TAXATION.— LAWS  GRANTING  EXEMPTIONS  from  taxa- 
tion are  strictly  construed. 

CHARITABLE  INSTITUTIONS,  WHAT  ARE.— A  society  or 
Institution  may  be  charitable  within  the  meaning  of  the  law  exempt- 
ing the  property  of  charitable  institutions  from  taxation,  though  its 
benefits  do  not  extend  to  the  general  public,  but  are  restricted  to  its 
own  members  and  their  families. 

TAXATION,  ESTOPPEL  FROM  DENYING  EXEMPTIONS.— 
A  state  Is  not  estopped  from  taxing  the  property  of  a  charitable  in- 
stitution by  the  fact  that  for  many  years  it  has  not  taxed  such  prop- 
erty, and  that  In  reliance  upon  the  exemption  from  taxation  the  cor- 
poration has  borrowed  money,  and  made  a  mortgage  on  its  property 
to  secure  Its  repayment,  and  agreed  to  pay  all  taxes  on  such  mort- 
gage. 

ESTOPPEL.— THE  NEGLECT  OR  OMISSION  OF  PUBLIC 
OFFICERS  to  assess  property  cannot  control  a  duty  imposed  by  law 
upon  their  successors,  or  affect  the  legal  provisions  of  the  statute 
under  which  the  exemption  frojn  taxation  is  claimed. 

TAXATION.— AN  INJUNCTION  will  not  issue  to  restrain  the 
collection  of  taxes  merely  because  of  illegality  or  irregularity  appear- 
ing upon  the  face  of  the  assessment,  but  the  complainant  will  be  left 
to  his  remedy  at  law. 

Suit  to  restrain  a  sheriff  from  enforcing  the  collection  of  taxes 
levied  for  state  and  coTin.ty  purposes  in  the  year  1892  on  prop- 
erty Iselonging  to  the  Portland  Hibernian  Benevolent  Society 
under  the  claim  that  such  property  was  exempt  from  taxation 
under  the  constitution  and  laws  of  Oregon.  The  society  was  in- 
corporated in  1873,  and  its  objects,  as  declared  by  its  constitu- 
tion, were  "charity  and  benevolence,  for  the  purpose  of  contrib- 
uting a  weekly  allowance  for  sickness,  and  the  means  of  defray- 
ing the  expenses  consequent  upon  the  death  of  a  member,  and  to 
contribute  for  the  aboye-named  purposes  such  sums  as  a  majority 
of  the  members  may  be  pleased  to  contribute."  Every  Irish- 
man, or  eon  of  an  Irishman,  or  of  a  member  of  the  society,  be- 
tween the  ages  of  eighteen  and  forty-five,  of  good  moral  char- 
acter, possessed  of  reputable  means  of  support,  was  eligible  to 
membership  in  the  society,  provided  he  was  a  resident  of  the 
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dty  of  Portland  for  sixty  days  prior  to  liis  application.  Every 
member  of  the  society  was  entitled,  in  the  event  of  sickness,  to 
receive  certain  weekly  benefits  for  the  period  of  three  months, 
and  such  beniafits  might,  on  a  vote  of  two-thirds  of  the  members 
of  the  society,  be  further  extended.  On  the  death  of  a  member, 
a  certain  sum  was  set  apart  for  his  funeral  expenses,  and  his 
widow  and  orphans  were  entitled,  if  need  be,  to  receive  an  addi- 
tional sum.  Each  member,  on  th.e  death  of  his  wife,  was  also 
entitled  to  a  specified  sura  for  funeral  expenses.  The  property 
assessed  was  a  lot  upon  which  was  a  three-stoTy  brick  building, 
all  of  which,  except  one  room  occupied  by  the  society,  was  rented 
out  for  various  purposes,  but  the  rentals  were  exclusively  devoted 
to  the  purposes  of  the  society.  The  trial  court  found  that  the 
plaintiff  was  a  charitable  institution,  and  that  the  property  was 
actually  occupied  by  it  for  the  purposes  for  which  it  was  incor- 
porated, and  therefore  that  it  was  exempt  from  taxation,  and 
that  the  complainant  was  entitled  to  an  injunction  as  prayed  for 
in  its  complaint.     The  defendant  appealed. 

John  H.  Hall  and  Wilson  T.  Hume,  district  attorney,  for  the 
appellant 

Gearin,  SUverstone,  Murphy  &  Brodie,  for  the  respondents. 

*«>  BEAN",  C.  J.  Article  9,  section  1,  of  the  State  constitu- 
tion directs  that  "the  legislative  assembly  shall  provide  by  law 
for  uniform  and  equal  rate  of  assessment  and  taxation;  and  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation  for  tax- 
ation of  all  property,  both  real  and  pereonal,  excepting  such  only 
for  municipal,  educational,  literary,  scientific,  religious,  or  char- 
itable purposes  as  may  be  specially  exempted  by  law."  Under  this 
provision,  no  property  can  be  relieved  from  taxation,  except  such 
as  may  be  in  use  for  some  of  the  purposes  enumerated  therein, 
and  then  only  to  the  extent  specially  permitted  by  legislative  en- 
actment. The  constitution  itself  does  not  exempt  any  property 
from  taxation,  and  rt  authorizes  the  legislature  to  do  so  "only 
for  municipal,  educational,  literary,  scientific,  religious,  or  char- 
itable purposes."  It  follows,  then,  that  before  property  can  be 
excepted  from  taxation,  it  must  not  only  be  used  for  some  of 
the  purposes  specified  in  the  constitution,  but  the  exemption  must 
be  specially  authorized  by  law.  Now,  the  statute  which  under- 
takes to  exempt  property  from  taxation,  and  by  which  the  ques- 
tions presented  in  this  case  must  be  solved,  was  passed  by  the  ter- 
ritorial legislature  in  1854,  and,  so  far  as  not  inconsistent  with 
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the  constitution,  vraa  continued  in  force  "by  seotdooi  7,  article  18,  of 
that  instrument,  and  is  now  section  2732  of  Hill's  Code.  By  sub- 
division 3  of  this  section,  it  is  provided  that  "the  personal  prop- 
ei'ty  of  all  literary,  benevolent,  charitable,  and  scientific  institu- 
tions, incorporated  within  this  da.te,  and  *^^  such  re-al  estate 
belonging  to  such  inatitutions  as  shall  be  actually  occupied  for 
the  purposes  for  which  they  were  ineorpora}ted,''  sihall  be  exempt 
from  taxation.  Under  these  constitutional  and  statutory  provis- 
ions, it  is  manifest  that  real  property,  to  be  exempt  from  taxa- 
tion, must  belong  to  some  incorporated  literary,  benevolent, 
charitable,  or  scientific  institution,  and  must  be  actually  occupied 
for  literary,  benevolent,  charitable,  or  scientific  purposes. 

1.  The  contention  for  the  defendant  is,  that  the  real  prop- 
erty upon  -which  the  tax  in  question  was  laid  is  not  exempt  from 
taxation  for  the  reason:  1.  That  plaintiff  is  not  a  charitable  in- 
stitution within  the  meaning  of  the  law,  because  its  benefits  are 
confined  to  its  own  members  and  their  families;  and  2.  That  the 
property  assessed  is  not  actually  occupied  for  the  purposes  for 
Vhich  it  was  incorporated.  Upon  the  first  point,  the  argument 
of  his  counsel  is,  that  a  charitable  institution,  within  the  meaning 
of  the  exemption  law,  is  one  whose  benefits  are  extended  to  the 
public  generally,  or  some  indefinite  portion  thereof,  without  re- 
gard to  the  relation  the  recipient  may  bear  to  the  members  of 
the  particular  organization  or  society,  or  to  the  fees  or  dues  paid. 
But  the  principal  authorities  relied  upon  by  him  in  support  of 
this  position  were  determinations  of  controversies  arising  under 
constitutional  or  legislative  enactments  exempting  from  taxa- 
tion property  belonging  to  institutions  devoted  to  "purely  public 
charity,"  which  it  is  held  does  not  include  charitable  institutions 
whose  benevolence  is  confined  to  their  own  members  or  persons 
having  s:ome  particular  relati'onship  to  such  members:  Philadel- 
phia V.  Masonic  Home  of  Pennsylvania,  160  Pa.  St.  572;  40  Am. 
St.  Rep.  736;  Swift  loi  v.  Beneficial  Soc.  of  Easton,  73  Pa.  St. 
362;  Delaware  County  Institute  of  Science  v.  Delaware  County, 
94  Pa.  St.  163;  Donohugh's  Appeal,  86  Pa.  St.  306;  Mitchell  v. 
Treasurer  of  Franklin  County,  25  Ohio  St.  144;  Babb  v.  Peed,  5 
Eawle,  150;  Burd  Orphan  Asylum  v.  School  District  of  Upper 
Darby,  90  Pa.  St.  21;  County  of  Hennepin  v.  Brotherhood  of 
Gethsemane,  27  Minn.  460;  38  Am.  Rep.  298.  But  under  consti- 
tutional or  legislative  provisions,  which,  lilce  ours,  provide  for  the 
exemption  of  certain  property  belonging  to  "charitable  institu- 
tions," and  used  for  charitable  purposes,  it  is  believed  that  such 
an  institution  is  entitled  to  the  benefit  of  the  exemption,  al- 
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thongb  its  benefactionfl  are  confined  to  its  own  members  or  th^ 
families.  Thus,  in  Indianapolis  v.  Grand  Master,  25  Ind.  518, 
it  is  held  that  an  institution  which  extends  charity  to  rta  own 
members  only  is  a  charitable  institution  within  the  meaning  of 
the  law  exempting  such  institutions  from  taxation,  the  court 
saying:  "The  third  paragraph  of  the  answer  presents  the  ques- 
tion whether  that  is  a  charitable  institution,  in  the  sense  of  the 
statute,  which  confines  its  benefactions  to  those  who  have  be- 
come members  of  the  order,  having  paid  the  fees  commonly  re- 
quired for  that  purpose,  "We  think  that  this  question  must  be 
answered  in  the  affinnative.  It  is  not  essential  to  charity  that  it 
shall  be  universal.  That  an  institution  limits  the  dispensation  of 
its  blessings  to  one  sex,  or  to  the  inhabitants  of  a  particular  city 
or  distriot,  or  to  the  membership  of  a  particular  religious  or  sec- 
ular organization,  does  not,  we  think,  deprive  it,  either  in  legal 
or  popular  apprehension,  of  .the  character  of  a  charitable  institu- 
tion. If  that  only  be  charity  which  relieves  human  want,  with- 
out discriminating  among  those  who  need  relief,  then,  indeed, 
it  is  a  rarer  virtue  than  'has  been  supposed.  And  *•*  if  one 
organization  may  confine  itself  to  a  sex,  or  church,  or  city,  why 
not  to  a  given  fraternity?  So  narrow  a  definition  of  charity  as  the 
third  paragraph  presupposes  is  not,  that  we  are  aware  of,  ever 
attached  to  it,  and  we  are  not  at  liberty  to  circumscribe  the  ef- 
fect of  the  statute,  and  defeat  its  intention,  by  affixing  to  its 
terms  an  unusually  limited  meaning."  So,  also,  in  Petersburg  v. 
Petersburg  Bern.  etc.  Assn.,  78  Va.  431,  it  was  held  that  an  asso- 
ciation which  applies  its  revenues  to  the  payment  of  current  ex- 
penses, and  to  the  relief  of  its  indigent  members  and  the  families 
of  such  as  have  died  in  need,  was  a  charitable  institution. 
"These  are  charitable  purposes,"  says  the  court,  "and  the  relief 
afforded  is  none  the  less  diarity  because  confined  to  members  of 
the  association  and  families  of  deceased  members.  It  is  not  es- 
sential to  charity  that  it  shall  be  universal."  And,again,  in  M.  E. 
Church  South  v.  Hinton,  92  Tenn.  188,  it  was  held  that  a  corpo- 
ration created  as  an  arm  or  agency  of  the  Methodist  Church,  and 
charged  with  the  duty  of  manufacturing  and  distributing  books, 
periodicals,  etc.,  in  the  interest  and  under  the  auspices  of  the 
church,  and  thereby  raising  a  fund  with  which  to  support  its 
worn-out  preachers  and  their  families,  is  a  religious  and  char- 
itable institution  within  the  meaning  of  the  provision  of  the  con- 
stitution exempting  such  institutions  from  taxation.  Prom  an 
examination  of  this  question,  and  all  the  authorities  within 
our  reach  bearing  upon  it,  we  take  the  result  to  be  that  an  m- 
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stitution  organized  for  benevolent  and  charitable  purposes,  free 
from  any  element  of  private  or  corporate  gain,  and  which  devotea 
its  entire  revenue  to  the  payment  of  current  expenses  and  the 
redief  of  the  poor  and  needy,  is  a  charitable  institution  within 
**3  j^Q  meaning  of  the  law,  although  it  may  confine  its  benefits 
primarily  to  its  own  memibers  and  their  families. 

2.  But  whether  the  plaintiff  is  such  an  institution  or  not,  we 
are  clear  the  propetrty  in  question  is  not  exempt  from  taxation, 
for  the  reason  that  it  is  not  actually  occupied  for  charitable  pur- 
poses. Subdivision  3  of  section  2732  of  the  Hill's  Code,  under 
which  the  exemption  is  claimed,  exempts  only  such  real  property 
belonging  to  incorporated  literary,  benevolent,  charitable,  or 
scientific  institutions  as  shall  be  actually  occupied  for  the  pur- 
poses for  which  they  were  incorporated.  It  does  not  exempt 
from  taxation  the  enumerated  institutions  as  such,  or  real  es- 
tate simply  because  it  belongs  to  such  institutiona,  or  even  be- 
cause it  is  used  for  literary,  scieaitific,  charitable,  or  benevolent 
purposes,  but  it  expressly  confines  the  right  of  exemption  to  such 
real  estate  only  belonging  to  them  as  shall  be  actually  occupied 
in  a  particular  manner  and  for  a  specified  purpose,  and  this  right, 
therefore,  clearly  cannot  be  extended  to  property  occupied  and 
used  for  other  and  different  purposes,  although  fcbe  revenue  de- 
rived from  its  use  is  devoted  exclusively  bo  the  objects  for  which 
the  institution  was  established.  It  is  the  actual  occupancy  of 
the  property  which  determines  its  right  to  exemption,  and  not  the 
use  made  of  its  proceeds.  The  plain  and  obvious  meaning  of  the 
statute  is,  that  only  the  real  estate  actually  occupied  and  in  use 
by  these  different  institutions  for  the  purposes  for  which  they 
were  organized,  shall  be  exempt  from  taxation.  While  so  occu- 
pied and  -used,  it  does  not  come  in  competition  with  the  property 
of  other  owners,  and  the  purpose  for  which  it  is  used  was  supposed 
by  the  legislature  to  be  a  sufficient  benefit  to  ***  the  public  to 
justify  its  exemption  from  the  burdens  of  taxation  imposed  upon 
other  property.  But  when  such  property  is  used  for  the  purpose 
of  accumulating  money,  the  law  imposes  upon  it  the  same  burden 
of  taxation  as  it  imposes  upon  other  property  similarly  situated. 
The  statute  does  not  undertake  to  discriminate  between  the 
uses  which  different  societies  or  individuals  will  make  of  the  pro- 
ceeds of  their  business,  and  determine  for  that  reason  that  one 
shall  be  taxed  and  the  other  not.  It  deals  with  the  property  as 
it  finds  it,  and  not  with  what  may  be  done  with  its  proceeds  in 
the  future.  Upon  this  question  the  authorities  are  practically 
unanimous  under  similar  staitutory  provisions:  Indianapolis  v. 
Grand  Master,  25  Ind.  518;  Pre8by;terian  Theological  Seminary 
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T.  People,  101  111.  578;  "Washburn  College  v.  Cammissioners  of 
Shawnee  Coimty,  8  Kan.  344;  Detroit  Young  Men's  Soc.  v.  Mayor 
of  Detroit,  3  Mich.  172;  Cincinnati  College  v.  State,  19  Ohio, 
110;  Cleveland  Library  Afisn.  v.  Pelton,  36  Ohio  St.  253;  First 
Methodist  Episcopal  Church  v.  Chicago,  26  111.  482;  New  Or- 
leans V.  St.  Patrick's  Hall  Assn.,  28  La.  Ann.  512;  New  Orleans 
V.  St.  Anna's  Asylum,  31  La.  Ann.  293;  Mayor  of  Baltimore  v. 
Grand  Lodge,  60  Md.  280;  County  Commissioners  v.  Sisters  of 
Charity,  48  Md.  34;  Appeal  Tax  Court  v.  Grand  Lodge,  50  Md. 
429;  Kedemptorists  t.  County  Commrs.,  60  Md.  449;  Salem 
Lyceum  t.  Salem,  154  Mass.  15;  Chapel  of  the  Good  Shep- 
herd V.  Boston,  120  Mass.  212;  Mulroy  v.  Churchman,  52 
Iowa,  238;  Orr  v.  Baker,  4  Ind.  86;  Trustees  v.  Exeter,  58  N.  H. 
306;  42  Am.  Rep.  589;  Morris  y.  Lone  Star  Chapter,  68  Tex. 
698;  Proprietors  t.  Lowell,  1  Met.  538;  Wyman  v.  St.  Louis,  17 
Mo.  336;  State  v.  Ross,  24  N.  J.  L.  *»»  498;  Massenburg  y. 
Grand  Lodge,  81  Ga.  212;  Fort  Des  Moines  Lodge  v.  County  of 
Polk,  56  Iowa,  34.  See,  also,  notes  to  Petersburg  v.  Petersburg 
Ben-  etc.  Assn.,  78  Va.  431,  8  Am.  &  Eng.  Corp.  Cas.  488,  and 
M.  K  Church  South  v.  Hinton,  92  Tenn.  188;  19  L.  R.  Ann. 
289. 

It  is  80  manifestly  just  that  all  property  shall  bear  its  due  pro- 
portion of  the  expenses  of  government  that  laws  granting  ex- 
emption from  taxation  are  always  strictly  construed,  and  before 
such  exemption  can  be  admitted,  the  intent  of  the  legislature  to 
confer  it  must  be  clear  beyond  a  reasonable  doubt.  Thus,  it  is 
held  that  laws  exempting  from  taxation  "houses  of  religious  wor- 
ship," or  "buildings  erected  and  used  for  religious  worship,"  or 
"property  used  for  religious  purposes,"  etc.,  do  not  exempt  a  par- 
sonage erected  by  a  religious  society  for  the  use  of  its  minister, 
although  occupied  by  him  free  of  rent  and  built  on  groundj 
which  would  otherwise  be  exempt:  State  y.  Axtell,  41  N.  J.  L. 
117;  County  of  Hennepin  v.  Grace,  27  Minn.  503;  Ramsey  County 
T.  Church  of  the  Good  Shepherd,  45  Minn.  229;  Third  Congre- 
gational Soc.  y.  Springfield,  147  Mass.  396;  Wardens  of  St.  Mark's 
y.  Mayor  of  Brunswick,  78  Ga.  541;  Gerke  y.  Purcell,  25  Ohio  St 
229;  Trustees  v.  Ellis,  38  Ind.  3;  Vail  v.  Beach,  10  Kan.  214. 
And  a  building  belonging  to  the  Young  Men's  Christian  Associa- 
tion, which  contains  above  the  basem-ent,  in  which  are  the  gymna- 
sium, bowUng-alley,  and  bathroom,  twenty-two  rooms,  only  one  of 
which  is  devoted  to  public  worship,  was  held  not  exempt  under 
a  law  exempting  "every  building  used  exclusively  for  public  wor- 
ship": Young  Men's  Christian  Afsn.  y.  Mayor  of  *••  New  York, 
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113  N.  Y.  187.  Tlie  constitution  of  tliis  state  requires  an  equal 
and  uniform  rate  of  assessment  and  taxation  of  all  property,  ex- 
cepting "such  only  for  municipal,  educational,  literary,  scien- 
tific, religious,  or  charitable  purposes  as  may  ^be  specifically  ex- 
empted by  law."  Taxation  is,  therefore,  the  rule,  exempb"on,  the 
exception;  and  nothing  can  be  held  to  be  exempt  by  implication. 
It  is  only  such  property  used  for  the  purposes  specified  in  the 
constitution  as  the  legislature  may  specially  exempt  which  can 
escape  taxation.  Exemption  is  not  a  matter  of  right,  but  a  pure 
matter  of  grace;  and  every  person  or  corporation  claiming  that 
his  or  its  property,  or  any  part  thereof,  is  exempt  must  be  able 
to  show  some  clear  constitutional  or  legislative  provision  to  that 
efi'eot.  The  legislature,  in  its  wisdom,  has  provided  that  of  the 
real  property  belonging  to  literary,  benevolent,  charitable,  or  sci- 
entific institutions  incorporated  within  this  state,  such  only  shall 
be  exempt  from  taxation  as  shall  be  actually  occupied  for  the 
purposes  for  which  they  were  incorporated,  and,  under  all  the 
rules  for  the  construction  of  exemption  laws,  this  cannot  be  held 
to  include  real  property  which  is  occupied  for  other  purposes, 
although  the  revenues  received  therefrom  may  be  used  for  the 
purposes  of  the  corporation.  Some  of  the  authorities  cited  go  to 
the  extent  of  holding  that  when  a  portion  only  of  a  building  be- 
longing to  such  an  institution  is  occupied  for  the  purposes  for 
which  it  was  incorporated,  and  the  remainder  is  occupied  by  ten- 
ants paying  rent,  the  entire  building  is  liable  to  taxation,  but  the 
general  tenor  of  the  authorities,  and  no  doubt  the  better  rule,  is, 
that  in  such  cases  the  assessor,  in  estimating  the  value  of  the  prop- 
erty, should  make  a  proper  allowance  for  tlie  portion  of  the  build- 
ing occupied  by  the  *"''  society,  so  that  the  tax  levied  will  be 
laid  only  upon  the  value  of  that  which  is  not  exempt,  though  the 
property  may  be  assessed  as  a  whole. 

3.  It  is  insisted  by  the  plaintiff  that  the  state  is  estopped  from 
levying  the  tax  in  question  for  the  reason  that,  while  it  has  owned 
the  property  assessed  since  1877,  no  attempt  was  made  to  assess 
it  until  the  year  1890,  and  that,  relying  upon  that  fact,  it  bor- 
rowed in  that  year  thirty- three  thousand  dollars  on  a  mortgage, 
to  enable  it  to  erect  the  building  now  on  the  premises,  and  stip- 
ulated and  agreed  to  pay  the  taxes  on  such  mortgage.  But  the 
neglect  or  omission  of  the  proper  officers  to  assess  the  property 
cannot  control  the  duty  imposed  by  law  upon  their  successors,  or 
affect  the  legal  construction  of  the  statute  under  which  its  ex- 
emption from  taxation  is  claimed:  Vicksburg  etc.  E.  E.  Co.  v. 
Dennis,  116  U.  S.  665.    The  case  of  State  v.  Addison,  2  S.  C. 
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499,  relied  "npon  by  plaintiff,  is  not  in  point.  That  was  a  pro- 
ceeding to  enforce  a  municipal  tax.  The  city  had  by  ordinance 
in  1793  exempted  all  and  every  religious  and  charitable  society 
from  the  payment  of  any  city  tax,  and  the  city  council  for  more 
than  three-quarters  of  a  century  had  included  the  relators  as 
among  the  societies  thus  exempted,  and  the  court  held  that  the 
action  of  the  city  council  for  so  long  a  time  would  be  received  as 
the  proper  interpretation  of  their  own  enactment  so  long  as  it  re- 
mained in  force. 

4.  Again,  it  is  claimed  that  because  the  name  appearing  on 
the  assessment-roll  as  the  owner  of  the  property  is  "Hibernian 
Benevolent  Society,"  and  not  *•*  the  "Portland  Benevolent  Hi- 
bernian Society* — the  real  owner — the  assessment  is  void,  and 
should  be  enjoined.  We  understand  the  rule  to  be  that  a  court 
of  equity  will  not  interfere  by  injunction  to  restrain  the  collec- 
tion of  a  tax  merely  because  of  the  alleged  illegality  or  irregu- 
larity appearing  upon  the  face  of  the  assessment,  but  will  leave 
the  party  to  his  remedy  at  law:  1  High  on  Injunctions,  sec.  491; 
OdJin  V.  Woodruff,  31  Fla.  160;  22  L.  R.  Ann.  699,  and  note. 
"In  view  of  the  authorities,"  says  Lord,  C.  J.,  "the  considerations 
which  influence  a  court  of  equity  to  restrain  the  collection  of  a 
tax  are  confined  to  cases  where  the  tax  itself  is  not  authorized, 
orr,  if  it  is,  that  such  tax  is  assessed  upon  property  not  subject  to 
taxation,  or  that  the  persons  imposing  it  were  without  authority 
in  the  premises,  or  that  they  have  proceeded  fraudulently**:  Welch 
T.  Clatsop  County,  24  Or.  457. 

It  follows  that  the  decree  of  the  court  below  must  be  reversed 
and  the  complaint  dismissed. 

TAXATION— EXEMPTIONS— CONSTRUCTION  OF  STATUTES 
ORANTINO.— Under  a  constitutional  provision  absolutely  prohibiting 
the  exemption  of  any  property,  except  enumerated  classes,  from  tax- 
ation, any  statnte  attempting;,  either  directly  or  Indirectly,  to  exempt 
from  taxation  property  not  within  the  enumerated  classes  is  void: 
Hogg  V.  Mackay,  23  Or.  339;  37  Am.  St  Rep.  682. 

TAXATION— EXEMPTIONS— POWER  OP  LEOTSLATURE  — 
Taxation  may  be  limited  by  the  legislature:  State  v.  Bank,  2  Houst. 
90;  73  Am.  Dec.  699.  This  question  Is  discussed  at  some  lenjcth 
In  fhe  note  to  Mott  v.  Philadelphia  R.  R.  Co..  72  Am.  Dec.  682-6S4. 

INJUNCTION  MAY  ISSUE  TO  RESTRAIN  THE  OOLLECTION 
OF  TAXES:  See  the  extended  notes  to  Williams  v.  County  Court, 
CS3  Am.  Rep.  110-113,  White  v.  Slender,  49  Am.  Rep.  287-289,  and 
Holland  V.  Mayor,  fJO  Am.  Dec.  198-205. 

TAXATION-EXEMPTION  OF  CHARITIES.— A  borne  for  tb« 
relief  of  ajcod  and  IndiK^nt  masons  only,  though  supported  by  vol- 
untary contributions,  without  charge  to  the  l)eueflriarle8,  and  with- 
out profit  to  the  Instltntlon  or  Its  offlcers,  is  not  a  "purely  public 
^lartty^  and  la  not  exempt  from  taxation,  under  a  coastltutional 
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provision  exempting  "Institutions  of  purely  public  charity  from  aH 
taxation":  Philadelphia  v.  Masonic  Home,  180  Pa.  St.  572;  40  Am. 
St.  Rep.  736,  and  note  with  the  cases  discussing  what  are  public 
charities  collected.  See,  also,  the  extended  note  to  Hennepin  Couuty 
T.  Brotherhood  of  Gethsemane,  38  Am.  Rep.  300-303. 


State  v.  Kelly. 

[28  Okegon,  225.] 

JURY  TRIAL-QUALIFIED  OPINIONS  OP  JURORS.— It  is 
not  error  for  a  court  to  overrule  a  challenge  of  jurors  who,  on  their 
voir  dire,  state  that  they  have  read  in  the  newsjpapers  what  P'Urported 
to  be  the  facts  of  the  case,  and  had  formed  and  expressed  some  opin- 
ion therefrom  upon  the  merits,  but  that  it  was  not  fixed,  and  would 
not  influence  their  verdict. 

JURY  TRIAL— CONFESSIONS,  EXAMINATION  IN  PREIS- 
ENCTB  OF  THE  JURY  RELATING  TO  AliLEGED.— It  is  not  error 
to  overrule  defendant's  motion  to  exclude  the  jury  from  the  court- 
room during  a  preliminary  hearing  before  the  court  as  to  the  compe- 
tency of  an  alleged  confession  which  the  court,  after  hearing,  refused 
to  admit  in  evidence,  because  obtained  by  undue  influence  and  im- 
proper inducement  exercised  and  held  out  to  the  defendant  by  per- 
sons in  authority.  Whether  such  an  examination  shall  be  conducted 
in  the  presence  of  the  jury  must  be  left  to  the  sound  discretion  of  the 
trial  court. 

Jolm  F.  'Caples  and  Jahn  Ditchbiim,  for  the  appellant. 

Cicero  M.  Idlenmn,  attorney  general,  and  Wilson  T.  Hume, 
district  attorney,  for  the  state. 

226  BEAN,  C.  J.  1.  Upon  the  examination  of  the  jurors 
challenged  on  their  voir  dire,  each  of  them  testified  thalt  he  had 
read  what  purported  to  be  the  facts  of  th€  case  in  the  newspapers; 
that  from  such  reading  and  what  he  heard  he  had  formed  and 
expressed  some  opinion  upon  the  merits,  but  that  it  was  not  fixed, 
and  would  not  influence  his  verdict  if  taken  as  a  juror.  Under 
these  circumstances  there  was  no  reversible  error  in  overruling 
the  challenge.  This  question  has  been  so  often  and  thoroughly 
examined  by  the  court  that  it  is  unnecessary  to  do  more  at  this 
time  than  refer  to  the  opinions  in  the  following  eases:  State  v. 
Tom,  8  Or.  177;  Knmli  v.  Southern  Pac.  Co.,  21  Or.  505;  State 
V.  Ingram,  23  Or.  434;  State  v.  Brown,  28  Or.  147. 

2.  The  next  point  made  by  the  defendant  is,  that  the  court 
erred  in  overruling  his  motion  to  exclude  the  jury  from  the  court- 
room during  the  preliminary  hearing  before  the  court  as  to  the 
competency  of  a  certain  alleged  confession  which  the  court,  after 
the  hearing,  refused  to  admit  in  evidence  because  it  w^s  obtained 
by  undue  influence  and  improper  inducements  held  out  to  the 
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defendant  hj  those  in  authority.  This  is  a  new  question  here, 
but  we  understand  the  practice  in  the  trial  courts  has  generally 
been  to  conduct  such  examinations  in  the  presence  of  the  jury, 
and,  in  our  opinion,  the  question  as  to  whether  it  shall  be  so  con- 
ducted or  otherwise  should  be  left  to  the  sound  discretion  of 
such  courts.  The  competency  and  admissibility  ^**^  of  oonf«»- 
sions,  like  other  testimony,  is  for  the  court  to  determine;  but, 
when  admitted,  their  weight  and  credibility  is  for  the  jury  alone, 
and  hence  it  is  necessary  that  the  jury  should  be  put  in  posses- 
sion of  all  the  circumstances  surrounding  the  making  of  an  al- 
leged confession  to  enable  them  to  intelligibly  determine  the 
weight  and  credibility  to  which  it  is  entitled.  A  confession,  to 
be  admitted,  must  have  been  freely  and  voluntarily  made.  When 
offered  in  evidence,  the  question  whether  it  was  so  made  is  to  be 
decided  primarily  by  the  presiding  judge,  but  his  decision  is  not 
conclusive  upon  the  jury  as  to  the  weight  or  credibility  to  be 
given  to  such  evidence.  If,  upon  the  -whole  testimony,  they  be- 
lieve it  was  noft  the  free  and  voluntary  act  of  the  defendant,  they 
have  a  right  to  exclude  it  entirely  in  their  consideration  of  the 
case.  Therefore,  if  the  preliminary  examination  is  not  held  in 
the  presence  of  the  jury,  and  the  court  admits  the  confession  in 
evidence,  the  whole  testimony  as  to  the  circumstances  under 
wiiich  it  was  made  must  be  gone  over  again  before  the  jury. 
And  whether  this  course  should  be  pursued  or  the  preliminary 
examination  had  in  the  presence  of  the  jury  in  the  first  instance 
may  be  safely  intrusted  to  the  sound  discretion  of  the  trial  court. 
Cases  may  arise,  it  is  true,  in  which  the  ends  of  justice  might  be 
best  served  by  conducting  the  examination  without  the  hearing 
of  the  jury,  but  the  necessity  for  such  precaution  must  be  left  to 
the  enlightened  discretion  of  the  presiding  judge  to  determine. 
The  argument  that,  if  the  preliminary  hearing  is  had  in  the 
presence  of  the  jury,  they  will  ordinarily  learn  the  nature  of  the 
confession  and  be  influenced  thereby  in  arriving  at  a  verdict,  al- 
though the  court  may  refuse  to  admit  it  in  evidence,  is  based  upon 
an  *'***  unrwarranted  assumption  of  the  ignorance  and  incompe- 
tency of  the  jury.  During  such  an  examination  they  are  but  si- 
lent spectators,  who  necessarily  understand  thait  out  of  its  results 
something  may  or  may  not  oome  before  them  as  evidence,  and 
that  until  the  court  rules  the  question  is  for  its  consideration 
aa>d  not  for  theirs.  In  the  judgment  of  the  law  juriee  are  deemed 
capable  of  that  amounit  of  discrimination;  it  would  be  impossible 
to  conduct  a  jury  trial  on  any  other  principle.  In  this,  as  in 
mo9t  other  cases  where  evidence  ii  offered  and  objected  to,  it  is 
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generally  impossiHe  for  the  court  to  determine  its  adtnissibility 
without  the  ohjection  itself,  the  argument  of  counsel,  or  the  offer 
to  prove,  disclosing  to  some  extent,  ait  least,  its  nature;  and  the 
law  assumes  that  jurors  are  compefceait  to  disregajd  whatever  is 
heard  at  such  a  time,  but  not  admitted  as  evidence  for  their  con- 
sideration. Experience  has  shown  such  to  he  the  case,  and  upon 
this  assumption  the  law  proceeds.  The  defendant  cites  in  sup-' 
port  of  his  position  Hall  v.  State,  65  Ga.  36;  Ellis  v.  State,  65 
Miss.  44;  7  Am.  St.  Rep.  634;  Carter  v.  State,  37  Tex.  362.  In 
the  Georgia  case,  what  is  said  upon  this  question  is  mere  dictum, 
and  the  writer  of  the  opinion  failed  to  note  a  previous  decision  of 
the  same  court  (Holsenhake  v.  State,  45  Ga.  43),  where  the  point 
was  directly  made  and  ruled  to  the  contrary.  And  in  the  subse- 
quent oases  of  Woolfolk  v.  State,81  Ga,  551,  and  Fletcher  v.  State, 
90  G«..  468,  the  court  took  occasion  to  so  explain  Hall  v.  State; 
65  Ga.  36,  and  to  announce  what  we  conceive  to  be  the  true  rule 
— that  it  is  within  the  discretion  of  the  trial  court  to  say  whether 
the  jury  shall  remain  or  retire  while  such  preliminary  testimony 
is  being  taken.  In  Fletcher  v.  State,  90  Ga.  468,  Mr.  Chief  Jus- 
tice Beckley  said:  *^®  "Touching  the  practice  of  retiring  the 
jury,  the  strict  letter  of  Hall  v.  State,  65  Ga.  36,  is  not  good  law. 
Though  approved  arguendo  in  McDonald  v.  State,  72  Ga.  55,  it 
has  since  been  toned  down  in  Woolfolk  v.  State,  81  Ga.  564,  565, 
and  the  true  rule  announced  to  be  that  the  question  whether  the 
jury  shall  be  retired  or  not  is  one  resting  in  the  sound  discretion 
of  the  court.  In  the  Mississippi  and  Texas  cases,  the  judgments 
were  reversed  upon  other  points,  and  the  question  as  to  the  proper 
practice  in  conducting  the  preliminary  examination  to  determine 
the  admissibility  of  confessions  seems  not  to  have  been  necessary 
to  a  decision  in  either  instance.  "We  have  been  unable  to  find 
that  the  question  has  arisen  in  any  of  the  other  states  except 
Ohio,  Alabama,  and  Nebraska,  and  in  these  the  courts  have  held 
that  the  propriety  of  conducting  the  exannination  in  or  out  of  the 
presence  of  the  jury  must  be  left  to  the  sound  discretion  of  the 
trial  court:  Lefevre  v.  State,  50  Ohio  St.  584;  Mose  v.  State,  36 
Ala.  211;  Shepherd  v.  State,  31  Neb.  389.  In  this  state,  the  rule 
prevails  that  such  inquiry  as  to  the  admissibility  of  dying  declara- 
tions may  be  conducted  in  the  hearing  or  presence  of  the  jury, 
OT  otherwise,  as  the  discretion  of  the  oooirt  may  dictate  (State  v. 
Shaffer,  23  Or.  555),  and  no  good  reason  can  be  suggested  why  a 
different  practice  should  prevail  as  to  confessions. 

There  being  no  error  in  the  record,  the  judgment  is  aflBrmed. 
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TRIAL— EFFECT  OF  QUALIFIED  OPINION  OF  JUROR.— A 
juror  who  states  opon  his  examination  that  be  has  formed  and 
expressed  an  opinion  about  the  case  from  what  he  has  read  in  the 
newspapers,  or  from  hearsay,  which  It  would  take  evidence  to 
remove,  but  who  states  that  he  does  not  know  the  aceused.  and  has 
DO  preju<)ice  against  him,  and  can  fairly  try  the  case  according  to  the 
law  and  the  evidence,  aud  a  true  verdict  render,  is  a  competent  Juror 
under  the  criminal  practice  act  of  Montana:  State  v.  Sheerin,  12 
Mont.  539;  88  Am.  St  Rep.  600,  and  note  with  the  caseff  collected. 
This  ■ut>Ject  is  also  discussed  In  the  extended  notes  to  Godnmonwealtli 
▼.  Brown,  9  Am.  St.  Reip.  744,  and  Smith  y.  £}ame«,  36  Am.  Dec.  621. 
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[28  OSCOOM,  240.] 

INTERPLEADER.— THE  ALLEGATIONS  OF  A  BILL  OF  IN- 
TERPLEADER ARE  that  two  or  more  persons  have  preferred 
claims  a^inst  the  complalnaul  to  the  same  thing,  and  that  he  has  no 
beneficial  Interest  therein,  aud  cannot  determine  without  hazard  to 
himself  to  which  of  them  it  belongs.  It  was  ueiial  under  the  equity 
practice  to  annex  to  the  bill  an  affidavit  of  the  plaintiff  that  there 
was  no  collusion  between  him  and  any  of  the  defendants. 

INTBRPLEADDR-  PRACTICE.- THE  FIRST  THING  TO  BB 
DONE  Is  to  determine  whether  the  Interpleader  will  lie  or  not.  If 
not,  it  Is  unnecessary  to  go  further.  If  it  will,  then  the  plaintiff 
shoukl  be  discharged  from  lia;bility  w\ih  his  costs  upon  bringing  the 
money  In  dispute  into  court,  and  the  suit  should  tnerearter  proceed 
upon  Issues  properly  joined  between  the  defendants. 

IN  INTERPLEADER  PLAINTIFF  CANNOT  CLAIM  relief 
against  any  of  the  defendants,  but  only  that  he  be  protected  against 
the  claims  of  alL 

INTERPLEADER.— THE  DEFENDANTS  CANNOT  HAVE 
CANTF/NTIONS  AS  BETWEEN  themselves  unless  It  Is  determined 
that  the  Interpleader  will  lie. 

INTERPLEADER-  PRACTICE.— After  determining  that  inter- 
pleader will  lie,  the  court  may,  for  the  purpose  of  determining  what 
are  the  issues  as  between  the  defendants,  adopt  any  course  or  meth- 
od of  procedure  which  may  seem  npprorpriate  and  be«t  adapted  to 
raising  such  Issues,  and  "niicn  once  raised  or  settled,  the  court  will 
pursue  the  prevailing  equity  practice  in  trying  tl»em. 

INTERPLEADER- PREMATURE  DETERMINATION  OF 
THE  RIGHTS  OF  THE  DEFENDANTS.— An  order  of  court  deter- 
mining the  claims  between  the  various  defendants,  or  some  of  them, 
before  deciding  whether  a  bill  of  interpleader  can  be  entertainer],  is 
premature. 

STATUTORY  RIGHTS.  BNFORdiMBNT  OF.— When  a  stat- 
ute creates  a  liability  without  providing  the  procedure  for  its  en- 
forcement, it  can  l>e  enforced  by  any  cotirt  having  jurisdiction  of  the 
subject  matter  and  the  parties. 

A  RIGHT  CREATED  BY  THE  STATUTES  OF  ANOTHFJl 
ST.^TB  may  l)e  enforced  in  the  courts  of  this.  This  rule  n.pi>lloR  to 
actions  ex  delicto  as  well  as  those  arialn<c  ex  contractu,  and  the  lim- 
itations ui)on  it  •are  that  its  enforcement  must  not  be  against  good 
moraH  or  natural  Justice,  nor  prejudicial  to  the  general  interests  of 
dtixens  of  the  fomtn. 
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INTBRPLEADBR— ONE  OF  THE  ESSENTIAL  REQUISITES 
to  equitable  relief  by  bill  of  interpleader  is,  tliat  the  adverse  titles  of 
the  respective  claimants  must  be  connected  or  dependent,  or  one  de- 
rived from  the  other,  or  from  a  common  source.  There  must  be  priv- 
ity of  some  sort  between  all  the  parties,  such  as  privity  of  estate, 
title,  or  contract,  and  the  claims  should  be  of  the  same  nature  or 
class. 

INTERPLEADER— OIvAIMS  FOR  TORTS.— A  complainant 
cannot  maJntain  a  bill  of  interpleader  against  a  defendant  whose 
claim  to  the  property  subject  to  the  bill  is  that  plaintiff  has  by  a  tor- 
tious act  become  ariswt^ra.ble  therefor  or  for  some  part  thereof. 

LIEJ^J,  CONTINUANCE  OF  AFTER  REMOVAL  OF  PROP- 
ERTY FROM  THE  STATE.— If  a  statute  providing  for  a  lien  upon 
logs  declares  that  it  shall  not  bind  them,  unless  within  twelve 
months  a  civil  action  to  enforce  the  lien  shall  be  brought  in  a  com- 
petent court,  the  lien  cannot  be  enforced  in  another  state  into  which 
the  logs  have  been  taken.  In  a  suit  brought  there  more  than  a  year 
after  the  inception  of  the  lien,  though  such  a  suit  was  brougtit 
within  less  than  a  year  In  the  state  in  which  the  logs  were  when 
the  lien  attached. 

Bill  of  interpleader  filed  by  the  North  Pacific  Lumber  Com- 
pany against  C.  0.  Bergman  and  John  linkman,  M.  P.  Callan- 
der, Lang  &  Co.,  and  Matthieson.  In  and  by  this  bill  it  ap- 
peared that  in  March,  189.3,  the  plaintiff  purchased  certain  logs 
of  Matti  Makarainin,  fox  which  there  became  due  him  three  hun- 
dred and  twenty-eight  dollars  and  sixty  cents;  that  the  sum  so 
due  was  assigned  by  Makarainin  to  EH  Maketa,  who,  in  turn,  on 
the  7th  of  March  of  the  same  year,  assigned  to  Lang  &  Co.,  that 
Makarainin  after  the  sale  gave  defendant  Matthieson  an  order 
on  the  plaintiff  for  forty  dollars,  which  was  accepted,  subject 
to  the  ascertainment  of  the  balance  due  Makarainin,  and  that  this 
order,  as  defendant  Matthieson  claims,  was  prior  to  the  assign- 
ment made  by  Makarainin  to  Maketa;  that  on  March  21,  1893, 
M.  P.  Callender  attached  the  moneys  due  from  plaintiff  to  secure 
a  claim  against  Makarainin;  that  the  defendants  Lang  &  Co.,  on 
June  1,  1893,  commenced  an  action  against  the  plaintiff  to  re- 
cover the  balance  due  from  it  for  said  logs;  that  the  defendants 
Bergman  and  Ldnkman  also  claimed  a  stim  of  money  under  and 
by  virtue  of  a  certain  judgment  by  them  obtained  against  Mak- 
arainin, and  dlaimed  by  them  to  be  duly  levied  upon  the  logs 
sold  to  the  plaintiff  and  upon  said  S'Um  of  three  hundred  and 
twenty-eight  dollars  and  sixty  cents  now  remaining  in  the  hands 
of  the  plaintiff.  On  motion  to  make  the  bill  more  certain,  the 
amendment  was  overruled.  The  defendant  Callender  defaulted, 
and  the  other  defendants  filed  answers  and  oross-complaints. 
The  demurrers  interposed  by  Lang  &  Co.  and  Matthieson  to  the 
answers  and  'oross-oomplaints  of  Bergman  and  Linkman  were 
sustained  December  4,  1893,  and  dedinlng  to  appear  further. 
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default  •was  eaaJtered.  against  them  February  15,  1894,  at  vhich 
time  the  court  decreed  tliat  the  defendants  LinknKm  and  Berg- 
man were  not,  nor  was  either  of  them,  entitled  to  any  of  the 
money  interpleaded  by  the  plaintiff  and  deposited  in  court,  "and 
that  the  other  parties  hereon,  or  the  claim  or  claims  of  those 
which  shall  hereafter  be  found  entitled  thereto,  ere  declared  to 
be  prior  to  the  claim  of  either  of  said  defendants  C.  0.  Bergman 
and  John  Linkman."  February  24,  1894,  Bergman  moved  for  a 
default  and  judgment  against  the  plaintiff,  on  the  ground  that 
it  had  failed  to  reply  to  his  answer  and  cross-complaint,  and  at 
the  saane  time  Bergman  and  Linkman  moved  to  set  aside  and 
vacate  the  orders  of  December  4,  1893,  and  February  15,  1894. 
The  court  set  aside  the  decrees  of  February  23d,  but  refused  to 
disturb  the  previous  orders  or  decrees,  or  even  give  a  default 
against  the  plaintiff.  On  March  24th,  Lang  &  Go.  moved  for  a 
decree  in  their  favor  upon  the  pleadings  and  answers  and  cross- 
complaints  of  Bergman  and  Linkman.  This  motion  was  over- 
ruled, and  the  demurrers  sustained.  Thereupon  Bergman  and 
Ijinkman  were  granted  leave  to  file  amended  answers  and  cross- 
complaints,  which  they  subsequently  did.  From  the  amended 
answers  and  complaints  thus  filed  the  plaintiff  moived  to  strike 
out  certain  denials,  on  the  ground  that  they  were  not  proper 
amendments  of  the  original  answers,  and  also  demurred  to  the 
new  matter,  for  the  reason  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense  to  the  suit.  This  demurrer  was  sustained, 
and  the  court  declared  that  as  a  pro^r  caiuse  of  action  for  in- 
terpleader had  been  shown,  the  plaintiff  should  not  be  taxed  wiih 
costs,  that  Matthieson  had  a  first  lien  for  forty  dollars,  and 
Ijftng  &  Co.  had  a  valid  claim  for  the  balance,  subject  to  the  pay- 
ment of  costs  of  suit  and  certain  aittomeys'  fees.  Bergman  and 
Linkman  appealed.  The  amended  answers  and  cross-complaints 
filed  by  them  denied  only  Uie  allegations  of  the  complaint  relat- 
ing to  the  defendants  Matthieson,  Lang  &  Co.  and  CaUender, 
and  attempted  to  assert  affirmatively  certain  liens  claimed  upon 
the  logs  under  and  by  virtue  of  the  laws  of  Washington.  The 
commencement  of  an  action  in  the  state  of  Washington  to  en- 
force such  lien  on  October  27,  1892,  was  alleged,  together  with 
the  rendition  of  a  decree  therein  March  10, 1893,  to  foreclose  the 
lien  in  satisfaction  of  the  aum  of  two  thousand  eight  hundred 
and  fifty-five  dollars,  and  that  plaintiff,  with  full  knowledge  of 
the  rights  and  equities  of  the  parties,  and  of  the  claim  for  a  lien, 
had,  before  the  bringing  of  the  foreclosure  8uit>  removed  and 
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transported  cerbain  of  the  logs  subject  thereto  iabo  the  state  of 
Oregon,  and  had  sawed  them  in:to  lumber,  thea^eby  rendering 
their  identification  uncertain  and  difficult.  The  prayer  was,  that 
the  claims  of  the  cither  defendants  be  declared  void,  that  plain- 
tiff's complaint  be  dismissed,  and  that  plaintiff  be  decreed  to 
pay  the  full  sum  of  three  hundred  and  thirty-one  dollars  and 
thirty-one  cents,  to  be  divided  pro  rata  between  Bergman  and 
Linkman  according  to  their  seyeral  demands,  and  for  general 
relief. 

Stewart  &  Eeynolds  and  Milton  "W.  Smith,  for  the  appellants. 

Thomas  N.  Strong  and  Cox,  Cotton,  Teal  &  Mnor,  for  the  re- 
spondents. 

a»i  WOLYEETON",  J.  1.  It  is  not  attempted  by  the  fore- 
going Element  to  set  forth  or  take  note  of  all  papers  filed  or  all 
orders  of  the  court,  but  the  endeavor  has  been  to  state  sufficient 
of  the  record  to  enable  this  opinion  to  be  understood.  The  rec- 
ord is  encumbered  with  many  papers  which  were  perhaps  unnec- 
essary, and  might  have  been  omitted  if  the  ordinary  practice  at- 
tending a  bill  of  interpleader  had  been  pursued.  The  complaint 
or  ^^^  bill  of  interpleader  filed  by  plaintiff  seems  on  its  face  to 
state  sufficient  for  the  purposes  of  the  suit.  Such  a  bill  will  lie 
where  two  or  more  persons  claim  the  same  thing  or  debt  or  duty 
from  the  complainant  by  diffeemt  or  separate  interests,  and  he 
does  not  know  to  which  of  the  claimants  he  ought  of  right  to 
deliver  the  thing  in  his  custody,  or  render  the  debt  or  duty,  and, 
by  reason  thereof,  is  in  fear  of  damage  or  hurt  from  some  of 
them;  or,  as  defined  by  Lord  Cottenham:  "It  is  where  the  plain- 
tiff says,  T.  have  a  fund  in  my  possession  in  which  I  claim  no 
personal  interest,  and  in  which  you,  the  defendants,  set  up  con- 
flicting claims.  Pay  me  my  costs,  and  I  will  bring  the  money 
into  court' ":  Beach  on  Modem  Equity  Practice,  sec.  114;  Hog- 
gart  V.  Cutts,  Craig  &  P.  204;  Wing  v.  Spaulding,  64  Vt.  83.  The 
allegations  suoh  a  bill  should  contain  are,  in  purport:  1.  That 
two  or  more  persons  have  preferred  claims  against  the  complain- 
ant; 2.  That  they  claim  the  same  thing;  3.  That  the  complainant 
has  no  beneficial  interest  in  the  thing  claimed;  and  4.  That  he 
cannot  determine  without  hazard  to  himself  to  which  of  the  sev- 
eral defendants  the  thing  belongs:  Atkinson  v.  Manks,  1  Co^vp. 
703.  Under  the  old  equity  practi<)e,  it  was  usual  to  annex  to  the 
bill  an  affidavit  of  the  plaintiff  showing  that  there  was  no  collusion 
between  him  and  any  of  the  defendants:  Beach  on  Modern  Equity 
Practice,  sec.  145;  but  it  is,  perhaps,  sufficient  under  our  practice 
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that  the  fact  appear  by  appropriate  allegations  in  the  complaint: 
Jerome  v.  Jerome,  5  Conn.  352;  Nash  v.  Smith,  6  Conn.  421. 

2.  The  more  orderly  practice  seems  to  be  to  first  determine 
whether  the  interpleadcir  will  lie  or  not.  If  not,  it  is  unnecessary 
to  go  further;  but  if  it  will,  then  '^'^  the  plaintiff  should  be  dis- 
charged from  liability,  with  his  costs,  upon  bringing  the  money 
or  thing  in  dispute  into  court,  and  the  suit  siicmld  thereafter  pro- 
ceed upon  issues  properly  joined  between  the  defendants.  The 
plaintiff  cannot  claim  relief  against  any  of  the  defendants,  but 
only  that  he  be  protected  against  the  claims  of  all,  and  wihen  he 
has  shown  sufficieait  to  entitle  him  to  this  he  is  entitled  to  his  in- 
terpleader, wliieh  fact  'being  determined  by  the  order  of  the  court, 
he  is  thenceforth  out  of  the  suit:  St.  Louis  Life  Ins.  Co.  v.  Alli- 
ance etc.  Ins.  Co.,  23  Minn.  7;  Cullen  y.  Dawson,  24  Minn.  6G; 
First  Nat.  Bank  v.  West  River  Ry.  Co.,  46  Vt  633;  2  Beach  on 
Modem  Equity  Practice,  sec.  637.  If,  however,  et  the  hearing 
on  the  bill,  it  is  made  to  appear  that  the  defendants  have, 
by  their  several  answers,  clearly  and  suflBciently  presented 
the  proper  issues  aa  between  themselves,  and  that  such  issues 
are  ri.pe  for  adjudication,  the  court  may  at  the  time  it  de- 
termines the  question  of  interpleader  upon  the  complaint  and  is- 
sues thereto  tendered,  also  decide  the  questions  at  issue  between 
the  several  defendants,  and  dispose  of  the  case  finally.  But 
whichever  course  is  adopted,  the  question  as  to  whether  the  inter- 
pleader will  lie  is  always  preliminary  to  a  trial  of  the  issues  be- 
tween the  defendants,  as,  without  the  establishmefnt  of  this  fact, 
the  defendants  can  have  no  contention  as  between  themselves 
upon  the  record:  2  Beach  on  Modern  Equity  Practice,  sec.  638; 
Cullen  V.  Dawson,  24  ^linn.  66;  Fariey  v.  Blood,  30  N.  H.  354; 
Kirtland  v.  Moore,  40  N.  J.  Eq.  106;  Hall  v.  Baldwin,45  N.  J.  Eq. 
858.  It  seems  there  is  no  settled  practice  as  to  the  mode  of  pro- 
ceeding after  it  is  ascertained  that  the  bill  of  interpleader  will  lie: 
City  Bank  r.  Bangs,  2  Paige,  570.  Van  Fleet,  yice-chanoellor,  in 
Kirtland  v.  Moore,  40  N.  J.  Eq.  106,  says,  **^  touching  the  case 
as  among  the  defendants:  "The  court  may  then  adopt  such  course 
as  may  seem  be^  under  the  circumstances;  as  by  directing  that 
issues  shall  be  raised  by  appropriate  pleadings,  or  that  an  action 
at  law  shall  be  brought,  or  that  such  other  course  shall  be  taken 
as  may  seem  best  suited  to  the  nature  of  the  case":  See  Angell  v. 
Uadden,  16  Ves.  Jr.  202.  In  City  Bank  v.  Bangs,  2  Paigt;,  670, 
the  case  was  referred  to  a  master,  and,  as  so  many  conflioting 
claims  were  involved,  the  court  directed  that  any  one  of  the  par- 
ties should  be  allowed  to  file  before  the  master  a  statement  under 
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oath  in  the  nature  of  a  bill  of  discovery,  which  statement  all  the 
other  defendants  should  be  required  to  answer  under  oath.  And 
60  it  appears  competent,  for  the  purpose  of  determining  what  are 
the  issues  as  between  and  among  the  defendants,  for  the  court  to 
adopt  any  course  or  method  of  pleading  which  may  seem  appro- 
priate or  best  suited  for  raising  such  issues,  and,  when  once  raised 
or  settled,  the  court  will  pursue  the  prevailing  equitable  practice 
in  trying  them.  Thus,  it  will  appear  that  the  orders  of  the  court 
defaulting  the  defendants  Bergman  and  Linkman,  and  declaring 
that  the  claims  of  Matthieson  and  Lang  &  Co.  were  prior  and  su- 
perior to  theirs,  before  determining  whether  the  bill  of  inter- 
pleader could  be  properly  entertained,  were  premature:  See  Eirsit 
Nat.  Bank  v.  West  River  Ry.  Co.,  46  Vt.  633.  Bergman  and 
Linkman  were  contesting  the  right  of  plaintiff  to  proceed  under 
its  bill  of  interpleader,  and,  until  this  contest  was  settled,  no  is- 
sues as  among  the  defendants  could  be  determined. 

The  main  discussion  at  the  trial  was  directed  to  the  question 
as  to  whether  the  defendants  Bergman  and  Linkman  had  such  an 
interest  in  the  fund  in  the  hands  of  the  plaintiff  as  would  warrant 
the  court  in  ^^'*  directing  it  to  be  paid  to  them  regardless  of  the 
order  in  Which  the  court  may  have  proceeded.  It  is  difficult  to 
say  from  the  answers  and  cross-complaints  of  Bergman  and  Link- 
man  just  what  they  intended  to  accomplish  thereby,  whether  to 
defeat  the  interpleader,  and  thereby  to  terminate  the  proceeding; 
or  whether,  if  unsuccessful  in  this,  they  intended  by  their  cross- 
bills to  establish  their  right  to  the  fund  as  between  themselves 
and  the  other  defendants;  and,  if  this  latter,  whether  they  de- 
signed to  establish  their  right  thereto  under  the  right  of  actioii, 
accorded  by  the  statute  of  Washington  against  any  person  render- 
ing difficult,  uncertain,  or  impossible  of  identification  any  logs 
covered  by  the  statutory  lien,  or  by  virtue  of  the  lien  itself. 
Their  denials,  which  are  mainly  upon  want  of  knowledge  or  in- 
formation sufi5cient  to  form  a  belief,  reach  only  the  allegations  of 
the  complaint  showing  that  claims  had  been  preferred  by  the 
other  defendants  against  the  fund  in  the  hands  of  plaintiff. 
It  is  admitted  that  plaintiff  has  such  fund,  and  that  it  owes  for 
the  sawlogs  in  the  identical  amount.  It  is  further  admitted  that 
plaintiff  is  unable  to  determine  as  to  whom  it  ought  to  pay  the 
fund  without  hazard  to  itself,  that  it  claims  no  beneficial  interest 
therein,  and  that  there  is  no  collusion  between  it  and  any  of  the 
defendants.  They,  themselves,  are  claiming  the  fund,  beyond 
question;  but  they  have  stated  their  whole  case  upon  the  record 
by  affirmative  allegations,  and  whether  styled  a  further  and  sep- 
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arate  defense  or  a  cross-complaint,  or  whether  designed  to  defeat 
the  plainuH's  bill  or  to  establish  their  right  to  the  fund,  makes 
but  little  difference  for  the  purposes  of  this  inquir}'.  The  de- 
fendants Matthieson  and  Lang  &  Co.  have,  by  their  answers,  each 
admitted  that  they  have  laid  claim  to  this  fund,  and  by  cro.-s-com- 
plaints  **"  have  set  up  their  respective  demands.  Does  this  rec- 
ord present  a  case  ripe  for  final  determination?  The  only  appar- 
ent obstacle  in  the  way  is  the  issue  of  fact  raised  by  the  ans.vers 
of  Bergman  and  Linkman  touching  the  question  as  to  whether 
the  other  defendants  had  preferred  claims  against  the  plaintiff 
for  the  fund  in  its  hands,  but,  as  the  other  defendants  have  ten- 
dered no  issue  in  this  regard,  and  as  Bergman  and  Linkman  have 
not  made  the  point  nor  insisted  upon  it  here,  "we  feel  warranted 
in  assuming  that  they  have  intentionally  waived  it 

3.  We  are  now  to  determine  whether,  upon  the  face  of  Berg- 
man's and  Linkman's  separate  defenses  or  cross-complaints,  they 
have  ahown  a  right  to  the  fund,  or  are  interested  therein.  If 
they  have,  the  case  ought  to  go  back  for  a  completion  of  the  is- 
sues between  them  and  the  other  defendants,  and  a  trial  upon 
such  as  may  be  tendered,  but  if  they  have  not  shown  such  right 
or  interest,  it  ought  now  to  be  finally  disposed  of.  At  the  time 
the  liens  of  Bergman  and  Linkman  upon  the  logs  in  question 
■were  filed  in  the  state  of  Wasliiugton,  there  existed,  and  still  ex- 
ists, in  this  state,  a  similar  law  providing  for  the  acquirement 
of  a  statutory  lien  upon  logs.  Indeed,  the  law  of  this  state  was 
tiiken  from  the  Washington  statute,  with  but  few  modifications 
or  changes.  The  Washington  statute  contains  a  provision  as  fol- 
lows: "Any  person  who  shall  injure,  impair,  or  destroy,  or  who 
shall  render  difl&cult,  uncertain,  or  impossible  of  identification, 
any  sawlogs  ....  upon  which  there  is  a  lien  as  herein  pro- 
vided, without  the  express  consent  of  the  person  entitled  to  such 
lien,  shall  be  liable  to  the  lienholder  for  the  damages  to  the 
amount  secured  by  his  lien,  which  may  be  recovered  by  a  civil  ac- 
tion against  *"^  such  person":  nill's  Wash.  Stats.,  sec.  Ifi94. 
It  has  been  held  by  this  court  that  where  a  statute  creates  a  lia- 
bility, unless  it  has  prescribed  a  procedure  for  its  enforcement, 
■which  attaches  as  a  part  of  the  liability,  it  can  be  enforced  in 
any  court  having  jurisdiction  of  the  subject  matter  and  the  par- 
ties. In  this  respect  it  is  similar  to  the  common-law  right  or 
liability,  and  may  be  enforced  without  regard  to  territorial  limi- 
tations: Alflrich  V.  Anchor  Coal  Co..  24  Or.  32:  41  Am.  St.  Rep. 
831,  The  rule  applies  to  actions  arising  ex  delicto  as  well  as  to 
those  arising  ex  contractu.     In  Burns  v.  Grand  Rapids  etc.  R.  R. 
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Co.,  113  Ind.  172,  an  action  instituted  for  negligently  causing  the 
death  of  a  person,  Mitchell,  C.  J.,  states  the  rule  thus:  "A  civil 
right  of  action  acquired  under  the  laws  of  the  state  where  the 
injury  is  inflicted,  or  a  civil  liability  incurred  in  one  state,  may 
he  enforced  in  any  other  in  which  the  party  in  fault  may  be 
found,  according  to  the  course  of  procedure  in  the  latter  state": 
Citing  a  long  list  of  authorities.  And  it  is  not  even  necessary 
that  the  law  of  the  state  where  the  right  of  action  accrued  and  the 
laws  of  the  forum  where  it  is  sought  to  'be  enforced  should  both 
give  the  same  right  of  action:  Herrick  v.  Minneapolis  etc.  Ey. 
Co.,  31  Minn.  11;  47  Am.  Eep.  771.  Such  actions  arising  ex  de- 
licto are  transitory  in  their  character,  and  ought  not  to  be  cir- 
cumscribed by  locality  as  to  their  enforcement,  as  otherwise  jus- 
tice might  often  be  defeated.  To  justify  the  courts  of  one  state 
in  refusing  to  enforce  such  a  right  of  action  given  by  another  it 
must  be  upon  the  ground  that  its  enforcement  would  be  against 
good  morals  or  natural  justice,  or  that  for  some  good  reason  it 
would  be  prejudicial  to  the  general  interests  of  the  citizens  of  the 
state  or  the  forum.  Although  there  ^°*  are  some  cases  opposed 
to  this  view,  it  appears  to  be  sustained  by  the  great  weight  of 
authority:  See  Denniek  v.  Eailroad  Co.,  103  U.  S.  11;  Boyce 
V.  Wabash  Ey.  Co.,  63  Iowa,  70;  50  Am.  Eep.  730;  Knight  v. 
West  Jersey  E.  E.  Co.,  108  Pa.  St.  250;  56  Am.  Eep.  200; 
Chicago  etc.  Ey.  Co.  v.  Doyle,  60  Minn.  977;  Leonard  v.  Co- 
lumbia Steam  Nav.  Co.,  84  IST.  Y.  48;  38  Am.  Eep.  491.  So  it 
would  seem  from  the  answers  that  Bergman  and  Linkman  each 
has  a  right  of  action  within  this  state  against  the  plaintiff  for 
damages  in  taking  these  logs  away  and  rendering  them  impos- 
sible of  identification.  But  the  action  sounds  in  tort;  it  is  one 
arising  ex  delicto,  and  it  does  not  appear  to  be  one  in  which  the 
tort  could  be  waived  and  a  civil  action  substituted.  In  this  view 
of  the  matter,  the  plaintiff  is  not  a  stakeholder  as  to  Bergman  and 
Linkman,  as  they  have  no  claim  upon  it  for  this  fund.  Their 
claim  is  by  independent  title,  without  privity  of  estate,  title,  or 
contract,  as  it  pertains  to  the  fund.  It  is  one  for  unliquidated 
damages  only,  arising  from  a  tort. 

One  of  the  essential  requisites  to  equitable  relief  by  bill  of  in- 
terpleader is,  that  all  the  adverse  titles  of  the  respective  claim- 
ants must  be  connected  or  dependent,  or  one  derived  from  the 
other,  or  from  a  common  source.  There  must  be  privity  of  some 
sort  between  all  the  parties,  such  as  privity  of  estate,  title,  or  con- 
tract, and  the  claims  should  be  of  the  same  nature  and  character. 
In  cases  of  adverse  independent  titles  or  demands,  actions  to  de- 
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terraine  the  rights  of  litigants  must  be  directed  against  the  party 
holding  the  property,  and  he  must  defend  as  best  he  can  at  law. 
The  primordial  element  which  forms  the  basis  of  correlative 
demands  being  absent,  there  can  be  no  contention  ^'^^  among 
the  claimants;  neither  can  say  to  the  other,  "I  have  a  better  right 
or  title  than  you,"  but  each  may  be  able  to  say,  "J  have  just  cause 
for  complaint  against  him  who  would  have  us  litigate  only  among 
ourselves."  Thus,  where  the  only  relation  which  the  plaintiff 
sustains  to  the  defendants  is  that  he  is  the  debtor  of  one  of  them, 
he  cannot  invoke  the  aid  of  an  interpleader:  Third  Nat.  Bank  v. 
Skillings  Lumber  Co.,  133  Mass.  410.  So  an  agent  or  bailee  can- 
not maintain  a  bill  of  interpleader  where  a  person  deposits  with 
him  money  or  property,  not  as  a  stakeholder,  but  as  such  agent  or 
bailee,  and  the  thing  deposited  is  claimed  by  a  third  party:  2 
Story  on  Equity  Jurisprudence,  sees.  816,  817.  Where  one  claim- 
ant seeks  a  certain  rent  from  the  tenant  in  possession,  and  the 
other  unliquidated  damages  for  use  and  occupation,  they  cannot 
be  required  to  interplead:  Johnson  v.  Atkinson,  3  Anstr.  798; 
Dodd  V.  BeUows,  29  N.  J.  Eq.  127.  In  National  Life  Ins.  Co. 
V.  Pingrey,  141  Mass.  411,  tlie  company  had  issued  a  policy  of 
insurance  on  the  life  of  F.  A.  P.,  payable  to  E.  H.  P.,  but  subse- 
quently allowed  F.  A.  P.  to  surrender  the  policy  without  the  con- 
sent of  E.  H.  P.,  and  thereupon  issued  a  new  policy  to  F.  A.  P., 
payable  to  C.  L.  P.  On  the  death  of  F.  A.  P.,  it  was  held  that 
the  company  could  not  interplead  E.  H.  P.  and  C.  L.  P.  The 
court  say:  "By  issuing  those  two  policies,  the  plaintiff  has  ex- 
posed itself  to  both  of  these  claims,  and  must  meet  them  as  best 
it  may.  The  difficulty  of  maintaining  a  bill  of  interpleader  is 
not  technical,  but  fundamental.  In  this  form  of  proceeding,  we 
cannot  inquire  whether  the  plaintiff  has  incurred  a  double  liabil- 
ity. That  result  is  possible.  The  plaintiff  ought  to  be  in  a  posi- 
tion to  be  heard  upon  the  question;  but,  on  a  bill  of  interpleader, 
which  assumes  that  the  plaintiff  ^*^  is  merely  a  stakeholder,  the 
plaintiff  cannot  be  heard:  Houghton  v.  Kendall,  7  Allen,  72.  A 
plaintiff  cannot  have  an  order  that  the  defendants  interplead, 
when  one  important  question  to  be  tried  is  whether,  by  reason  of 
his  own  act,  he  is  under  a  liability  to  each  of  them":  See,  also, 
Bechtel  v.  Sheafer,  117  Pa.  St.  555;  1  Beach  on  Modem  Equity 
Practice,  sec.  147;  Pomeroy's  Equity  Jurisprudence,  sees.  1320- 
1324.  So  it  is  in  the  case  at  bar.  Plaintiff  has  upon  the  face  of 
these  cross-complaints  incurred  an  inderpendent  liability  to  the  de- 
fendants Bergman  and  Linkman  sounding  in  damages  for  a  tor- 
tious act.  With  the  transaction  fromwliich  the  liability  arose  the 
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other  defendants  axe  not  in  privity,  their  interest  being  in  the 
fund;  and  the  converse  is  also  true,  Bergman  and  Linkman  are 
not  in  privity  in  title  or  interest  as  it  pertains  to  the  fund. 

4.  The  next  question  is,  Can  they  establish  their  right  to  the 
fund  through  their  statutory  lien  upon  equitable  grounds?  It 
is  claimed  that,  as  the  laws  of  Oregon  provide  for  the  acquirement 
by  laborers  upon  sawlogs  of  a  like  statutory  lien,  and  for  a  like 
enfoTcement  thereof,  that  the  lien  could  as  well  be  enforced  in 
Oregon  as  in  Washington,  and  if,  as  against  the  logs,  it  'H)uld  as 
well  against  the  fund  which  represents  the  logs.  There  is  much 
force  in  this  position,  as  it  has  been  shown  tha.t  an  action  will 
lie  for  damages  (Aldrich  v.  Anchor  Coal  Co.,  24  Or.  32;  41  Am. 
St.  Eep.  831),  by  a  parity  of  reasoning  why  not  a  suit  to  foreclose 
the  lien,  in  the  absence  of  any  special  statutory  procedure  de- 
vised as  a  part  of  the  remedy.  It  would  seem  to  be  in  accord 
with  a  Just  comity  between  the  states  where  the  rights  of  citizens 
of  the  state  in  which  the  remedy  is  invoked  ^^^  are  not  impaired 
or  intrenched  upon.  But  it  is  not  necessary  for  us  to  decide  this 
question,  because  the  lien  seems  to  have  been  lost  by  failure  to 
invoke  the  remedy  in  season,  even  admitting  the  proposition  to 
be  tenable. 

5.  The  Washington  statute  provides  that  the  lien  shall  not 
bind  the  logs  for  a  longer  period  than  twelve  months,  unless  a 
civil  action  shall  be  brouglit  in  a  competent  court  to  enforce  the 
lien  within  that  time:  Hill's  Wash.  Stats.,  sec,  1688.  N"ow.  the 
lien  was  filed  October  1,  1892,  and  no  suit  was  instituted  here 
•within  the  twelve  months.  If  this  suit  would  suffice  for  that 
purpose,  it  came  too  late,  as  it  was  commenced  October  3,  1893. 
True,  a  suit  was  instituted  in  time  in  the  Washington  court,  but 
the  logs  were  removed  without  its  jurisdiction  before  a  decree  was 
entered,  and  by  reason  therof  the  lien  was  not  fixed  by  its  action. 
We  know  of  no  rule  by  which  the  lien  would  be  continued  by  the 
commencement  of  the  suit  in  Washington,  unless  the  court  re- 
tained jurisdiction  of  the  property  to  fix  the  lien  upon  it  by  a 
valid  decree.  This  it  did  not  do,  and  hence  no  lien  can  now  be 
established  here,  even  under  appellant's  contention.  The  effect 
of  Bergman's  and  Linkman's  further  defenses  or  cross-complaints 
is  to  bar  the  interpleader,  and  the  complaint  must  be  dismissed 
as  to  them,  as  they  ought  not  to  be  enjoined  from  proceeding  at 
law;  but  as  to  the  other  defendants  the  bill  is  properly  filed.  In 
other  respects  the  decree  of  the  court  below  is  in  accordance  with 
the  facts,  and  a  decree  will  be  entered  here  in  accordance  with 
this  opinion. 

Modified. 
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INTERPLEADER— WHAT  BILL  MUST  SHOW.— The  Interpleader 
bill  must  show  that  complainant  Is  Ignorant  or  at  least  In  doubt  as 
to  the  respective  rights  of  the  defendants  to  the  debt,  duty,  or  other 
thing  claimed  by  them,  and  that  he  cannot  safely  pay  or  render  it  to 
either  without  risk  of  liability  to  the  other:  Shaw  y.  Coster,  8  Paige, 
339;  35  Am.  Dec.  GOO,  and  note.  See,  also,  the  extended  note  to 
Clark  V.  Mosher,  1  Am.  St.  Rep.  801. 

INTERPLEADER— PRACTICE.— If.  at  the  hearing  on  the  bill, 
the  questions  In  wliich  the  defendants  are  alone  interested  are  stated 
with  sufficient  clearness  and  certainty  in  the  answers  to  the  bill  to 
present  proper  Issues,  and  they  are  ripe  for  decision,  the  court  may, 
at  the  same  time  that  it  decides  the  question  whether  the  bill  was 
properly  filed  or  not.  also  decide  questions  at  Issue  among  the  defend- 
ants and  dispose  of  the  case  finally:  Extended  notes  to  Clark  r. 
Mosher,  1  Am.  St.  Rep.  801,  and  Shaw  v.  Coster,  35  Am.  Dec.  709. 

1NTERPLBADE:R  WILL  NOT  LIE  when  complainant  defends 
against  both  suits:  Yarborougb  y.  Thompson,  8  Smedes  &  M.  291; 
41  Am.  Dec.  626. 

INTERPLEADER— IDENTITY  OF  SUBJECT  OP  DEMAND.— 
It  is  an  indispensable  prerequisite  to  the  filing  of  a  bill  of  interpleader 
that  the  defendants  must  respectively  claim  of  the  complainant  the 
same  property,  debt,  or  duty:  Extended  note  to  Shaw  y.  Coster,  35 
Am.  Dec.  698. 

INTERPLEADER— CLAIM  FOR  TORT.— A  party  cannot  file  a  bill 
of  interpleader  who  is  obliged  to  put  his  case  upon  the  ground  that 
as  to  some  of  the  defendants  he  Is  a  wrongdoer:  Tyus  v.  Rust,  37 
Ga.  574;  95  Am.  Dec.  3<J5,  and  note.  See,  also,  the  extended  note 
to  Shaw  V.  Coster,  35  Am.  Dec.  702. 

STATUTES  OF  ANOTHER  STATE— ENFORCEMENT  OF.— Com- 
ity of  one  state  will  enforce  the  laws  of  another  state  when  such 
enforcement  neither  violates  Its  own  laws  nor  infringes  the  rights  of 
its  own  citizens:  Deringer  v.  Deringer.  5  Houst.  41G;  1  Am.  St.  Rep. 
150.  The  statutes  of  another  state  have  ex  proprio  vlgore  no  force 
or  eCTect  In  this,  and,  If  enforced  at  all  in  its  courts,  such  enforce- 
ment Is  dependent  upon  the  adoption  of  the  doctrine  of  equity: 
Marshall  v.  Sherman,  148  N.  Y.  9;  51  Am.  St.  Rep.  G54,  and  note. 
See,  also,  the  cases  collected  In  the  note  to  Forepaugh  y.  Delaware 
etc.  E.  R.  Co.,  15  Am.  St.  Rep.  679. 


Nick  LIN  v.  Robertson. 

[28  Orxoon,  278.] 

JUDCMENT.  RELIEF  AGAINST  FOR  EXCUSABLE  NE- 
GLECT. TIME  WITHIN  WHICH  MAY  BE  GRANTED.— Under  a 
•tatutc  authorizing  the  court  to  relieve  a  p.irty  from  a  Judgment,  or- 
der, or  other  proceeding  taken  against  hlui  through  his  mistake,  In- 
advertence, surprise,  or  excusable  neglect,  at  any  time  within  one 
ye.nr  after  notice  thereof,  a  motion  for  relief  mnde  within  the  year 
will  not  support  an  order,  made  after  the  expiration  of  the  year, 
granting  the  motion. 

COSTS.  RELIEF  FROM  TAXATION  OF  IN  EQUITY.— If  a 
decree  grants  costs  to  one  of  the  litigants,  the  court  has  no  discre- 
tion, after  the  lapse  of  the  time  within  which  it  was  authorized  to 
irrant  relief  from  a  Judgment,  to  review  or  affect  the  taxation  of  costs 
on  the  ground  that  tho  party  aggrieved  by  such  taxation  was  pre- 
vented from  applylni;  for  relief  through  his  surprise,  mistake,  or  ex- 
cusable Deflect. 
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TIME,  COMPUTING.— The  time  allowed  by  law  for  filing  cost 
bills  or  objections  thereto  must  be  computed  by  excluding  the  first 
day  and  including  the  last,  except  When  the  last  day  falls  upon  Sun- 
day, in  which  event  the  party  is  entitled  to  act  on  the  day  following. 

€OSTS.— WHERE  NO  OBJECTION  IS  MADE  to  a  cost  bill 
wifhin  the  time  allowed  by  law,  the  clerk  of  the  court  has  no  dis- 
cretion to  disallow  any  part  thereof. 

JUDGMENT,  RELIEF  FOR  MISTAKE,  ETC.— If  the  affldavitg 
filed  in  support  of  a  motion  for  relief  against  a  cost  bill  do  not  shoAV 
that  it  was  taxe<l  against  the  moving  party  through  his  mistake,  inad- 
vertence, sui-prise,  or  excusable  neglect,  no  relief  can  be  granted 
though  the  motion  was  made  and  heard  within  the  time  allowed  by 
law. 

JUDGMENT,  AMENDMENT.— Where  there  is  notlilng  appear- 
ing on  the  face  of  the  record  to  show  any  error  or  mistake  and  the 
moving  party  must  rely  on  evidence  aliunde,  the  court  cannot  alter 
its  judgment  after  the  close  of  the  term. 

Motion  to  correct  a  decree  so  as  to  relieve  the  plaintiff  from 
the  taxation  of  costs.  On  September  29,  1891,  the  plain tifE'a 
suit  was  dismissed,  and  a  decree  entered  awarding  defendants 
their  costs  and  dishiirsements.  Six  days  later,  they  filed  a  verified 
statement  of  such  disbursements,  in  which  were  included  four 
hundred  and  forty-nine  dollars  and  sixty  cents  charged  for 
ninety  days'  attendance  and  three  thousand  one  hundred  and 
forty-six  miles  traveling  for  witness  C.  "W.  Burrage;  eighty-six 
dollars  and  eighty  cents  for  four  days'  attendance  and  eight  hun- 
dred and  eight  miles  traveling  for  witness  "W.  H.  Burrage;  fifty- 
four  dollars  and  fifty  cents  for  iliree  days'  attendance  and  expert 
services  of  witness  D.  W.  Taylor.  No  objection  having  been 
filed  within  the  time  allowed  by  law,  the  clerk  taxed  the  costs 
and  disbursements  as  claimed  by  the  defendants.  March  26,1892, 
plaintiff  filed  affidavits  stating  that  she  had  no  notice  of  the  fil- 
ing of  the  statement  of  costs,  and  moved  the  court  to  disallow 
and  strike  out  the  items  hereinbefore  referred  to,  for  the  reason 
that  they  were  illegal,  and  that  the  statement  had  not  been  filed 
within  five  days  after  the  entry  of  the  decree.  No  order  in  ref- 
erence thereto  having  in  the  mean  time  been  made,  the  plaintiff, 
on  June  16,  1894,  by  leave  of  the  court,  filed  objections  to  these 
items,  and  presented  affida\dts  tending  to  show  that  the  neglect 
to  bring  forward  such  objections  at  an  earlier  date  was  excus- 
able. September  20th  of  the  same  year,  the  clerk  retaxed  the 
items  by  reducing  'the  charges  for  the  first  two  witnesses  named 
to  one  day  and  one  mile  each,  and  the  other  witness  to  three 
days  and  one  mile,  making  the  total  sum  allowed  ten  dollars  and 
tliirty-one  cents  instead  of  five  hundred  and  ninety  dollars  and 
ninety  cents  as  claimed  by  defendants.  Thereafter  the  defend- 
ants moved  the  court  to  retax  their  disbursements,  and  the  court 
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thereupon  found  that  the  defendants  were  entitled  only  to  the 
sums  allowed  them  by  the  clerk,  and  on  September  21,  1894,  the 
court  decreed  a  modification  of  the  disbursements  as  requested  by 
plaintiff,  and  the  defendants  thereupon  appealed. 

William  H.  Adams,  for  the  appellants. 

McDougall,  Spencer  &  Jones,  for  the  respondent. 

*®*  MOORE,  J.  1.  It  is  contended  by  the  defendants  that  no 
order  modifying  the  original  decree  hanng  been  made  within 
a  year  after  the  phiintiff  had  notice  of  the  taxation  of  the  dis- 
bursements, the  court  was  powerless,  after  the  expiration  of  that 
time,  to  grant  the  relief  sought.  It  must  be  conceded  that  a 
large  portion  of  the  disbursements  claimed  by  the  defendants  is 
illegal,  and  hence  the  only  question  involved  is  the  power  of  the 
court  to  retax  them.  The  statute,  so  far  as  it  applies  to  the  case 
at  bar,  provides  that  the  court  mf.y,  "in  its  discretion,  and  upon 
such  terms  as  may  be  just,  at  any  time  within  one  year  after  no- 
tice thereof,  relieve  a  party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mistake,  inadvertence,  or 
surprise,  or  excusable  neglect":  Hill's  Code,  sec.  102.  At  the 
common  law,  no  judgment  could  be  amended  after  the  term  at 
which  it  was  entered,  except  for  clerical  errors  appearing  in  the 
record,  and-  then  only  when  there  was  to  be  found,  in  some  min- 
ute of  the  trial,  a  memorandum  of  what  actually  transpired  from 
which  the  judgment  might  be  corrected:  Albers  v.  ****  Whitney, 
1  Story,  310;  Aetna  Life  Ins.  Co.  v.  McCormick,  20  Wis.  2G5.  A 
statute  conferring  power  to  modify  a  judgment  or  decree  after 
the  term  at  which  it  was  rendered,  being  in  derogation  of  the 
common  law,  is  to  be  strictly  construed;  and  hence  a  party,  if  he 
could  be  relieved  from  a  proceeding  taken  against  him  through 
hifl  inadvertence,  surprise,  or  excusable  neglect,  must  apply  there- 
for and  obtain  a  decision  thereon  within  the  time  prescribed  by 
the  statute,  or  his  laches  will  preclude  the  court  from  thereafter 
amending  the  record:  Woolley  v.  Woolley,  13  Ind.  6G3;  Geri»h  v. 
Johnson,  5  Minn.  23;  Knox  v.  Clifford,  41  Wis.  459;  Flanders  r. 
Sherman,  18  Wis.  575.  In  the  case  last  cited.  Cole,  J.,  in  con- 
struing a  statute  identical  with  the  one  above  quoted,  says:  "But, 
unless  the  motion  is  made  within  a  year  from  the  time  the  party 
has  notice  of  the  erroneous  order  or  jud.gment,  the  court  cannot 
relieve  under  this  statute.  It  must  be  made  within  a  year,  as  the 
power  of  the  court  to  grant  the  relief  is  expressly  limited  to  that 
period.  After  the  lapse  of  that  time,  the  court  cannot  relieve 
ft  party  from  an  order  or  judgment  against  him  through  his  'mis- 
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take/  'inadTertence/  'surprise/  or  'excusable  neglect.'  '*  In 
Woolley  V.  Woolley,  12  Ind.  663,  one  of  the  parries  to  a  judgment, 
on  the  day  prior  to  the  expiration  of  a  year  from  its  rendition, 
under  the  provisionsof  a  similar  statute,  applied  to  the  court  to  sat 
it  aside,  which  the  court  did  on  the  day  after  the  3'"ear  had  expired. 
An  appeal  having  heen  taken  from  the  judgment  thus  rendered, 
it  was  reversed,  and  Perkins,  J.,  in  rendering  the  decision,  says: 
"Under  the  section  upon  which  the  present  suit  is  founded,  the 
court  could  not  set  aside  the  judgment  after  the  expiration  of  the 
year."  In  Gerish  v.  Johnson,  5  Minn.  23,  the  court,  interpreting 
a  similar  statute,  says:  "It  by  ^**  no  means  follows  that  because 
a  party  may  make  such  a  motion  within  the  year,  that  he  has  al- 
ways a  year  to  make  it  in.  He  is  in  each  instance  bound  to  make 
tlie  motion  with  diligence,  and  show  the  existence  of  some  of  the 
causes  specified  in  the  statute."  "The  period,"  says  Cole,  J.,  in 
Knox  V.  Clifford,  41  Wis.  459,  "within  which  the  discretion  is 
to  be  exercised  is  expressly  limited  to  a  year  after  notice  of  the 
judgment;  and  this  time  cannot  be  enlarged  or  extended  by 
merely  giving  notice  of  the  motion  to  vacate  the  judgment.  The 
party  is  required  to  act,  and  must  bring  his  motion  to  a  hearing, 
within  the  year,  or  the  power  to  relieve  under  the  statute  is  gone. 
This  provision  goes  upon  the  only  reasonable  assumption  that  a 
year  affords  an  ample  opportunity  for  a  party  to  obtain  relief  if 
he  is  diligent."  These  authorities  conclusively  show  that  the 
statute  limits  the  power  to  one  year  after  notice  of  tlie  "judg- 
ment, order,  or  proceeding/'  and  that  the  expiration  of  that  time 
leaves  the  court  without  authority  to  set  aside  or  modify  its  de- 
cision for  any  of  the  causes  enumerated  in  the  section  quoted. 
The  plaintiff  must  have  had  notice  of  the  taxation  of  these  dis- 
bursements on  March  26,  1892,  at  which  time  she  moved  the  court 
to  disallow  them,  and,  more  than  one  year  from  that  time  having 
expired  before  a  modification  thereof  was  decreed,  it  follows  that 
the  court,  under  the  provisions  of  the  statute,  had  no  ipower  to 
alter  the  original  decree. 

2.  The  plaintiff  insists,  however:  1.  That  the  allowance  of 
costs  in  equity  rests  in  the  sound  discretion  of  the  trial  court, 
which  will  not  be  reviewed  on  appeal  except  for  an  abuse  thereof; 
and  2.  That  the  taxation  of  the  disbursements  of  which  she  com- 
plains ***  results  from  the  misprision  of  the  clerk,  and  that  the 
court  possesses  at  all  times  the  inherent  power  to  correct  such  er- 
rors. It  must  be  observed  that  the  discretion  referred  to  by  plain- 
tiff does  not  extend  to  the  amount  of  costsand  disbursements  to  be 
recovered,but  only  as  to  who  shall  pay  them:  Hill's  Code,sec.554. 
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In  the  case  at  bar,  the  court  exercised  its  discretion  at  the  time 
it  decreed  that  the  defendants  recover  of  the  plaintiff  their  costs 
and  disbursements,  and  it  is  tliis  exercise  of  it  that  will  not  be 
reviewed  except  fora'buse:  Lovejoy  v.  Chapman,  23  Or.  571;  Cole 
V,  Logan,  24  Or.  304.  One  of  the  objects  in  procuring  a  judg- 
ment or  decree  is  to  put  at  rest  forever  the  issue  litigated,  but  if 
the  trial  court  could,  even  in  matters  within  its  discretion, 
change  at  pleasure  its  solemn  conclusions,  judgments  might  re- 
main open  in  all  matters  relating  to  an  exercise  of  this  right,  and 
become  subject  to  be  changed  at  any  time  in  favor  of  either  party 
who  could  show  a  better  reason  therefor.  When  the  trial  court 
has  not  abused  its  discretion  in  the  exercise  thereof,  its  conclu- 
sion will  not  be  reviewed  in  this  court,  and  such  conclusion,  when 
announced,  ought  to  be  as  binding  upon  the  court  rendering  it 
as  it  is  upon  this  court. 

3.  The  statute  authorizes  the  clerk  to  allow  and  tax,  as  a  mat- 
ter of  course,  the  disbursements  claimed  by  a  party  upon  his  fil- 
ing a  verified  statement  thereof  within  five  days  from  the  entry 
of  a  judgment  or  decree  given  in  his  favor,  unless  the  adverse 
party,  within  two  days  from  the  time  allowed  to  file  the  state- 
ment, shall  file  objections  thereto.  The  statement  may  also  be 
filed  at  any  time  after  five  days,  but  in  such  case  a  copy  thereof 
miist  be  served  upon  the  ***  adverse  party,  who  is  given  two 
days  from  the  service  thereof  to  file  objections  thereto,  and  in 
either  case  the  clerk  must  pass  upon  and  may  allow  or  reject  any 
or  all  items  to  which  objections  have  been  made:  Hill's  Code, 
sees.  556,  557.  It  will  be  observed  that  judgment  was  entered 
September  29th,  and,  excluding  the  first  day  from  the  computa- 
tion, the  five  days  would  expire  October  4th,  but  that  day,  being 
Sunday,  must  also  be  excluded,  and  the  statement  having  been 
filed  on  the  day  following,  was  within  the  five-day  limit:  Hill's 
Code,  sec.  519. 

4.  No  objections  having  been  filed  to  the  cost  bill  within  the 
time  prescribed  by  law,  the  clerk  had  no  discretion  in  the  allow- 
ance of  the  items  contained  in  the  statement. 

6.  The  affidavits  submitted  with  the  motion  on  ^farch  26, 
1892,  did  not  show  that  the  disbursements  had  been  taxed  against 
the  plaintiff  through  her  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect,  and  even  if  it  be  conceded  that  a  motion  filed 
within  one  year  from  the  notice  thereof  authorized  the  court,  af- 
ter the  expiration  of  that  period,  to  relieve  a  party  from  a  judg- 
ment taken  against  him  under  such  circurastancei,  the  motion 
filed  would  be  ineffectual  for  that  purpose. 
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6.  The  power  of  a  court,  at  any  time  after  the  entry  of  a 
judgment,  to  oorreat  the  misprision  of  a  clerk  or  other  officer  of 
the  oourt,  when  it  can  be  done  by  reference  to  some  memoran- 
dum of  the  trial,  made  at  the  hearing  thereof  by  the  court,  oar 
from  the  pleadings  on  file  or  proceedings  had  therein,  must  be 
conceded:  1  Black  on  Judgments,  sec.  155;  1  Freeman  on  Judg- 
ments, sec.  71;  but  when  the  mistake  is  not  apparent  ^^^  on  the 
record,  and  must  be  made  out  upon  affidavits  and  evidence  ali- 
unde, then  there  remains  nothing  to  amend  by,  and  the  court 
is  powerless  to  alter  the  judgment  after  the  close  of  the  term  at 
which  it  was  rendered:  Albers  v.  Whitney,  1  Story,  310.  The 
amount  of  the  items  claimed  in  the  verified  statement  is  nine 
hundred  and  five  dollars,  which  sum  the  clerk  entered  in  the  de- 
cree, and,  it  appearing  that  the  evidence  relied  upon  to  correct 
the  record  consisted  of  affidavits  which  were  insufficient  for  that 
purpose,  it  follows  that  the  decree  appealed  from  must  be  re- 
versed, and  the  motion  to  correct  th'C  original  decree  overruled. 

Eeversed. 

Of  the  Power  of  a  Court  to  Vacate  a  Judgment  After  the  Time  Specified 
in  the  Statute  for  G-ranting:  Belief  Therefrom. 

The  broad  statement  contained  In  the  principal  case,  that  a  party 
moving  to  be  relieved  from  a  judgment,  order,  or  other  proceeding 
on  account  of  his  mistake  or  excusable  neglect  must  obtain  a 
decision  of  his  motion  within  one  year  after  the  taking  of  such  judg- 
ment, order,  or  other  proceeding  against  him,  though  he  applies  for 
relief  within  less  than  that  time,  is  somewhat  startling,  and  we  do 
not  believe  it  can  be  soistained  upon  the  authorities  cited  by  the  . 
court  or  othenvise.  To  sustain  it  would  make  the  moving  party, 
though  he  applied  for  relief  within  the  time  allowed  him,  responsible 
for  the  future  action  of  the  court,  over  which  he  necessarily  has  no 
control.  There  are,  indeed,  cases  hoMing,  and  perhaps  properly, 
that  the  court  Is  not  bound  to  grant  relief,  though  an  application 
therefor  is  made  within  tJie  time  designated  in  the  statute,  if  it 
appears  that  the  i)arty  moving  has  been  guilty  of  laches  in  not  sooner 
making  his  application.  These  cases,  in  other  words,  affirm  that  the 
time  designated  In  the  statute  is  a  limitation  upon  the  powers  of 
the  court,  a  specification  of  a  period  beyond  which  no  application 
can  be  made,  but,  on  the  other  hand,  that  the  time  is  not  necessarily 
given  In  all  cases,  and  therefore  that  the  imrty  moving  should  not 
bo  allo^ved  the  whole  time  if  it  appears  that  his  delay  Is  unreason- 
able: Bozzio  v.  VagUo,  10  Wash.  270. 

We  do  not  doubt  that  the  court  may  also,  though  the  appMcatloa 
Is  made  In  due  time,  refuse  to  grant  It  for  laches  In  the  prosecution 
of  the  motion,  and  hence  there  may  be  cases  In  which,  though  the 
application  was  made  In  due  time,  an  ordei-  denying  the  motion,  and 
made  after  the  expiration  of  a  year,  may  be  affirmed  upon  the  ground 
that  such  order  may  have  been  made  by  the  court  because  of  laches 
in  prosecuting  the  motion.    This  latter  view  is  sustained  by  the  case 
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of  Knox  T.  Clifford,  41  Wis.  459.  In  that  case,  a  Judgment  was 
entered  In  favor  of  the  plaintiff  on  the  eighteenth  day  of  May,  1S75, 
from  which  the  defendant  perfected  an  appeal  on  the  twenty-third 
day  of  July  of  the  same  year,  and  the  Judgment  was  affirmed  In  the 
following  December.  In  February,  1870,  the  defendant  moved  for 
a  new  trial,  Including  surprise  as  one  of  the  grounds  of  the  motion. 
This  motion  was  heard  on  the  twenty-eighth  day  of  April,  1876,  and 
was  granted  on  the  2f>th  of  .Tuly  following.  Tlie  court,  in  revershig 
the  ord-r  gmnting  a  new  trial,  referred  to  the  fact  that  the  defendant 
was  charged  with  notice  of  the  entry  of  the  Judgment  against  him 
as  early  as  the  time  of  perfecting  his  appeal,  and  that  it  might 
reasonably  be  presumed  that  he  had  actual  notice  of  the  Judgment 
about  the  time  It  was  rendered  In  May,  because  the  record  8hoT\'s 
that  the  finding  of  the  court  ordering  Judgment  against  him  wa« 
served  upon  his  attorney  on  the  25th  of  that  month.  The  court,  how- 
ever, determined  that  the  period  within  which  the  discretion  is  to 
be  exercised  "is  expressly  limited  to  a  year  after  notice  of  the  judg- 
ment; and  this  time  cannot  be  enlarged  or  extended  by  merely  giving 
notice  of  the  motion  to  vacate  the  Judgment.  The  party  Is  requirtnl 
to  act,  and  must  'bring  his  motion  to  a  hearing  within  the  year  or 
the  power  to  relieve  is  gone.  The  provision  goes  upon  the  very 
reasonable  assumption  that  a  year  affords  an  ample  opportunity  for 
a  party  to  obtain  relief.  If  he  Is  diligent."  There  is  nothing,  we  Insist, 
In  this  language  which  would  preclude  the  court  from  granting  the 
relief  after  a  year  from  the  entry  of  the  original  Judgment,  had  the 
motion  to  vacate  it  been  diligently  made  or  diligently  pursued  within 
the  year,  though  the  action  of  the  court  thereon  had  occurred  at  a 
later  period. 

In  the  case  of  Flarders  v.  Sherman,  18  Wis.  575,  the  order  against 
which  relief  was  sought  was  entered  on  the  fifteenth  day  of  June, 
1861,  Willie  the  .ippllcation  for  relief  therefrom  was  not  made  until 
October,  1862.  The  case,  therefore,  did  not  Involve  any  question 
respecting  the  power  of  the  court  had  the  motion  for  relief  been 
made  within  the  time  deslgnailed  In  the  statute. 

In  the  casj  of  C'erish  v.  Johnson,  5  Minn.  23,  the  Judgment  was 
rendered  on  the  thirty-first  day  of  December,  1858,  and  docketed  on 
the  20th  of  March,  18C>'J.  The  record  did  not  disclose  when  the 
application  for  relief  was  made,  but  the  order  of  tlie  court  denying  it 
was  entered  on  the  24th  of  March,  1860.  This  ordor  was  affiruK^d 
upon  several  grounds,  one  being  tliat  it  by  no  means  followed  that  a 
party  always  had  a  year  within  which  to  make  his  application,  and 
that  he  was  in  each  instance  bound  to  make  tlie  motion  wltlj  dill- 
pence,  and  rfiow  the  existence  of  some  one  of  the  causes  speolfle^l  In 
the  statute.  The  court  added:  "It  does  not  satisfactorily  ai>p«'ar  from 
the  papers  furnished  the  court  when  the  motion  was  In  fact  made, 
but  It  does  appear  tliat  It  wtus  heard  at  the  March  term  of  the 
court  in  I>e  Scur  county  In  1860,  which  was  n  year  and  two  montlis 
after  the  rendition  of  the  Judgment.  This'  also  was  a  sufflolont 
ground  for  tlie  court  below  to  deny  the  motion;  and,  as  It  nowlure 
appears  that  the  motion  papers  presented  any  grounds  for  relief 
whatever,  we  are  bound  to  presume  there  were  no  merits  in  It." 

The  case  of  Woolley  v.  WooUey,  12  Ind.  663,  was  one  In  w*lch  an 
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application  was  made  under  a  statute  authorizing  relief  from  a  Judg- 
ment taken  against  a  party  through  his  mistalie,  inadvertence,  sur- 
prise, or  excusable  neglect.  The  application  for  relief  was  filed  tho 
day  before  the  year  expired,  and  was  granted  the  day  after  such 
expiration.  The  action  of  the  court  in  granting  tliis  relief  was 
reversed,  but  it  appeared  rather  to  have  been  reversed  because  the 
case  presented  did  not  fall  within  the  statute  than  for  any  other 
reason.  The  court  first  stated  the  different  cases  in  which  courts 
were  authorized  to  set  aside  judgments  in  civil  actions,  adding: 
"None  of  the  foregoing  classes  of  cases  embraces  that  of  an  applica- 
tion to  set  aside  a  judgment  or  decree  for  fraud,  where  there  was  an 
appearance  for  both  parties— an  equitable  proceeding  well  known 
to  the  common  law.  We  say  none  of  these  proceedings  embrace 
such  a  case.  Perhaps  that  for  granting  new  trials  may,  to  the  extent 
to  which  misconduct  or  fraud  of  the  opposite  party,  had  it  been  dis- 
covered at  the  time  at  which  the  trial  took  place,  would  have  then 
been  a  ground  for  a  motion  for  a  new  trial.  But  the  question  here 
is,  Does  the  Revised  Code  provide  a  substitute  for  the  general  com- 
mon-law mode  of  setting  aside  a  judgment  or  decree  for  fraud?" 
The  court,  however,  added:  "Under  the  section  upon  which  the 
present  suit  Is  founded,  the  court  could  not  set  aside  the  judgment 
after  the  expiration  of  the  year."  It  will  be  seen  that  the  case  was 
not  a  proper  one  for  proceeding  for  relief  upon  the  ground  of  surprise 
or  excusable  neglect,  because  the  parties  were  represented  at  the 
trial.  The  above  quotation  may,  however,  be  regarded  as  expressing 
the  opinion  of  the  court  that,  though  the  case  had  fallen  within  the 
statute,  still  that  the  relief  could  not  have  been  granted  after  the 
year.    Conceding  this,  the  statement  is  but  a  dictum. 

On  the  other  hand  are  cases  authorizing  relief  to  be  granted  after 
the  expir.ation  of  the  statutory  time  upon  motions  made  within  that 
time,  where  the  delay  is  not  due  to  laches  of  the  party  in  prosecuting 
his  motion,  but  rather  to  the  action  of  the  court  to  which  he  pre- 
sented it.  Thus,  in  Butler  v.  Mitchell,  17  Wis.  54,  a  motion  was  made 
within  one  month  after  the  rendition  of  the  judgment,  and,  being 
denied,  an  appeal  was  taken  to  the  supreme  court,  w.hich  affirmed 
the  order,  but  without  prejudice  to  the  riglit  to  renew  the  motion 
upon  a  proper  affidavit  of  merits.  The  motion  was  renewed  in  the 
trial  court  about  eighteen  months  after  the  rendition  of  the  judg- 
ment, the  delay  being  solely  accounted  for  by  the  pendency  of  the 
former  appeal.  When  the  second  motion  was  brought  on  for  hear- 
ing, i-t  was  resisted  on  tlie  ground  of  laches  In  making  it,  and  that 
more  than  one  year  had  intervened  after  the  entry  of  the  judgment 
from  which  relief  was  souglit.  The  court  answered:  "The  statute 
does  not  mean  that  the  relief  must  actually  be  furnished  within 
the  year.  Otherwise,  the  opposite  party  might,  by  appealing  or  con- 
testing the  matter  to  the  utmost,  use  up  the  year,  and  thus  defeat 
the  remedy.  And  where  the  motion  Is  made  as  promptly  as  was 
here,  and  prosecuted  with  reasonable  diligence,  and  a  final  decision 
of  this  court  Is  not  obtained  until  after  the  expiration  of  the  year, 
and  that  decision  is  to  deny  the  motion  for  a  mere  defect,  It  Is  entirely 
competent  for  the  court  to  grant  siich  liberty.  And  the  fact  that  it 
le  nominally  called  a  new  motion  does  not  prevent  It  from  being 
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substantially  a  continuation  of  the  same  application.  It  Is  In  the 
nature  of  an  amendment  of  the  papers  on  which  the  motion  was 
founded.  And  we  think  it  would  not  only  defeat  the  ends  of  Justice, 
but  would  be  doing  violence  to  the  spirit  and  intent  of  the  statute 
itself  to  say,  because  the  litigation  had  been  prolonged  beyond  the 
year,  when  it  appeared  that  to  supply  a  formal  defect  It  was  neces- 
sary to  amend  the  application  and  present  it  again,  that  these  facta 
deprived  the  court  of  all  pwwer  to  give  the  relief.  We  do  not  regard 
this  statute  aa  so  imperative  In  its  character  as  the  statute  of  limita- 
tions. And  if  it  were,  the  renewal  of  the  motion  on  leave  to  supply 
a  formal  defect  of  the  papers,  should  be  considered  rather  as  an 
amendment  of  the  original  motion,"  Somewhat  similar  is  the  case 
of  Howell  V.  Harrell,  71  N.  C.  IGl.  A  motion  for  relief  from  a  Judg- 
ment was  made  in  due  time,  but,  in  deference  to  the  opinion  of  the 
Judge  respecting  the  form  of  the  application,  It  was  abandoned,  and 
a  civil  action  commenced  seeking  the  same  relief.  This  again  was 
abandoned  in  deference  to  the  opinion  of  the  trial  Judge,  and  a  motion 
was  made  to  reinstate  the  original  motion,  but,  as  more  than  a  year 
had  cJapsed  since  the  entry  of  the  Judgment,  the  trial  Judge  waa 
of  the  opinion  that  he  could  not  allow  such  reinstatement,  and  he 
therefore  denied  relief.  The  supreme  court  on  appeal  reversed  the 
order  on  the  ground  that  such  laches  as  were  attributable  to  the 
airplicant  had  resulted  from  the  first  erroneous  decision  of  the  Judge, 
end  therefore  were  excusable,  and  hence  the  moving  party  was 
entitled  to  have  It  heard  upon  the  merits. 

The  case  of  Sargent  v.  Kindred,  decided  by  the  supreme  court  of 
North  Dakota  In  May,  1S96,  was  one  in  which  the  motion  for  relief 
vr&s  not  made  until  more  than  a  year  after  the  notice  of  the  Judg- 
ment had  been  served  upon  the  attorney  of  the  defendant,  and  the 
court  held,  that  the  defendant  was  chargeable  with  the  notice,  and 
that  the  application  was,  therefore,  made  too  late.  The  court  also 
expressed  the  opinion  that,  even  were  the  motion  conceded  to  have 
t>een  made  In  time,  relief  could  not  be  granted,  because  It  was 
neither  decided,  nor  submitted  to  the  court  for  decision,  until  more 
than  a  year  from  the  time  that  the  defendant  knew  of  the  motion; 
and  the  court  said  that  the  motion  "must  be  made  and  submitted, 
and  the  order  granting  the  relief  must  also  be  made,  within  the 
year.  The  language  of  the  statute  is  explicit.  It  declares  that  the 
court  shall  have  power  to  relieve  a  party  from  a  Judgment  at  any 
time  within  one  year  after  notice  thereof.  It  Is  not  enough  to  satisfy 
the  language  of  the  statute  that  the  application  for  the  relief  Is  made 
within  the  year,  or  that  It  Is  submitted  within  the  year.  But  the 
court  mnst  take  action  within  the  year.  It  Is  true  that  a  court,  to 
prevent  prejudice  to  a  suitor  through  Ita  own  want  of  diligence,  has 
power  to  direct  that  the  order  granting  the  relief  be  entore<l  nunc  pro 
tunc  aa  of  the  time  the  motion  was  finally  submitted.  In  this  way.  all 
possible  injury  to  the  litigants  from  the  failure  of  the  court  to  decide  a 
mcrtlon  within  the  year  may  he  prevented,  provided  tJie  party  haa 
brought  his  motion  to  a  ho^rlng  within  the  statutory  time.  There  Is 
no  hardship  In  this  construction  of  the  statute.  Certainly,  a  year 
after  notice  that  a  Judgment  has  been  entered  against  the  suitor  is 
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ample  time  for  him  to  prepare  and  submit  his  motion  to  have  such 
judgment  set  aside.  In  practically  every  case  the  decision  of  the  mo- 
tion can  be  rendered  within  the  year,  and  there  is  but  little  occasion 
for  delay  in  deciding  such  motions  after  they  are  finally  submitted. 
And  if  the  court  discovers  that  it  is  unable  to  render  a  decis'on 
within  the  prescribed  period,  it  has  power,  and  such  power  will  inva- 
riably be  exercised  In  favor  of  a  litigant  who  has  not  been  guilty  of 
great  laches,  to  direct  that  the  order  be  entered  nunc  pro  tunc  as  of 
the  time  the  motion  was  finally  submitted." 

It  should  be  remembered  in  each  of  the  eases  to  which  attention 
has  been  directed  the  statutes  under  consideration  gave  the  moving 
party  a  year  after  notice  of  the  judgment  or  other  proceeding  against 
him  in  which  to  apply  for  relief,  and  a  party  having  notice  of  the 
proceeding  of  which  he  complains  Is  justly  chargeable  with  laches 
In  failing  to  make  his  motion  until  within  so  short  a  time  from  the 
end  of  the  year  that  it  may  not  be  heard  within  the  time  limited,  or. 
when  the  motion  is  promptly  made,  in  failing  to  bring  It  to  a  hearing 
within  that  time.  In  some  of  the  states,  the  period  within  which 
relief  may  be  granted  is  computed  from  the  rendition  of  the  judg- 
ment, instead  of  from  the  time  when  the  aggrieved  party  has  notice 
thereof.  Under  sueh  a  statute,  to  deny  relief  because  the  applicant 
-could  not  be  heard  from  any  cause  before  the  expiration  of  the  stat- 
utory time  would  be  to  deprive  the  aggi'leved  party  of  much  of  the 
substantial  benefit  of  the  statute,  and  might  result  in  denying  him 
relief  when  he  had  been  guilty  of  no  laches  whatever.  Such  a  con- 
struction of  the  statute  should  not  be  tolerated. 

In  the  principal  case,  the  moving  party  was  certainly  guilty  of 
great  and  inexcusable  laches.  The  papers  in  the  case  showed  that  in 
March,  1892,  she  filed  atfidavits  in  support  of  a  motion  to  disallow  the 
costs  claimed,  but  never  brought  this  motion  on  to  a  hearing,  and  on 
June  16,  3894,  more  than  twenty-seven  months  after  the  maliing  of 
the  former  motion,  she,  by  leave  of  the  court,  for  the  first  time,  sub- 
mitted afiidavits  tending  to  sho'w  that  her  neglect  to  present  objec- 
tions at  an  earlier  date  was  excusable,  and  it  was  not  until  Septem- 
ber, 1894,  or  more  than  thirty  months  after  the  entry  of  the  original 
judgment,  that  relief  was  granted. 

JUDGMENTS— AMENDING  AFTER  TERM.— A  court  cannot  cor- 
rect a  judgment  as  In  fact  rendered  after  the  term  has  passed.  The 
power  to  amend  or  change  the  judgment  is  then  confined  to  the 
court  having  appellate  jurisdiction:  In  re  Black.  52  Kan.  M;  39  Am. 
St.  Rep.  331,  and  note.  See,  also,  the  extended  note  to  Bramlet  v. 
Pickett,  12  Am.  Dec.  351. 

TIME-COMPUTING— LAST  DAY  FALLING  ON  SUNDAY.— The 
rule  that  where  a  non-negotiable  note  falls  due  on  Sunday  it  is  pay- 
able on  the  day  following  is  established  by  the  weight  of  authority, 
and  has  by  analog.v  been  applied  to  other  cases  when  the  day 
for  the  performance  of  a  contract  or  other  act  happens  to  be  on  Sun- 
day: Note  to  Avery  v.  Stewart,  7  Am.  Dec.  250,  251.  The  general 
current  of  modem  authority  is,  that  where  a  statute  requires  an  act 
to  be  performed  a  certain  number  of  days  prior  to  a  day  named, 
or  witliin  a  definite  x>eriod  after  a  day  or  event  specified,  or  where 
the  time  is  to  be  computed  either  prior  or  subsequent  to  a  day  named, 
the  usual  rule  is  to  exclude  one  day  of  the  designated  period  and  to 
Include  the  other:  Extended  note  to  Cressey  v.  Parks,  46  Am.  Rep. 

410. 
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AN  EXECUTION  ISSUED  BY  THE  CLERK  OF  A  COURT 
OTHER  THAN  THE  ONE  ENTERING  JUDGMENT,  unless  author- 
laed  by  some  gpecial  statute.  Is  void. 

JUDGMENT  AGAINST  NONRESIDENTS.— A  personal  judg- 
ment rendered  upon  service  of  summons  by  publication,  tlie  recoi-d 
not  disclosing  that  any  property  has  been  attached,  is  void. 

JUDGMENT,  JURISDICTION  WHEN  MUST  APPEAR  AF- 
FIRMATIVELY.—A\  hem  ver  a  mode  of  acquiring  jurisdiction  not  In 
accordance  with  the  general  course  of  the  common  law  has  been  pre- 
scribed by  statute,  that  mode  must  be  strictly  followed,  and  the  facts 
necessary  to  sustain  jurisdiction  must  appear  on  the  face  of  the 
record. 

SHERIFF'S  DEED,  RECITALS,  WHEN  NOT  CONCLUSIVE. 
Tliongh  a  sheriff's  deed  n-cites  that  the  property  was  sold  imder  an 
execution  issued  out  of  the  county  court,  such  recital  cannot  prevail 
in  the  face  of  a  copy  of  the  execution,  received  In  evidence,  from 
which  It  appears  to  have  been  issued  out  of  another  court. 

SHERIFFS  SALE.-THE  CONFIRMATION  OF  A  SHER- 
IFF'S SALE  cannot  care  Infirmities  in  the  judgment.  Such  a  con- 
firmnrion  is  a  determination  of  the  regularity  of  the  proceedings  un- 
der the  writ  only,  and  supplies  all  defects,  except  those  founded  on 
the  want  of  jurisdiction. 

PRESCRIPTIVE  TITLE  CANNOT  BE  ACQUIRED  EXCEPT 
BY  OCCUPANCY  UNDER  A  CLAIM  OF  OWNERSHIP.-In  Uie  ab- 
sence of  occupancy,  the  claim  of  ownership  accompanied  by  the  pay- 
ment of  taxes  and  the  sale  of  small  parts  of  the  property  doee  not 
create  title  by  prescription. 

ADVERSE  POSSESSION  OF  ONE  OF  SEVERAL  LOTS.— 
Though  property  Is  described  in  a  conveyance  as  consisting  of  lots 
and  blocks,  adverse  possession  of  It  cannot  be  predicated  upon  the 
occupancy  of  some  lot  therein  by  a  purchaser  from  the  grantee  iu 
such  deed.  Each  lot  or  tract  is  distinct,  and  an  entry  and  occupaucy 
of  oue  under  a  claim  of  title  is  not  a  constructive  occupancy  of  the 
others. 

Suit  by  Willamette  Real  Estate  Company  to  quiet  title  to  lota 
3  to  lb  in  block  25,  6  to  10  in  block  26,  blocks  35  and  3G,  and 
four  blocks  known  as  the  Courthouse  Square  in  the  town  of  Cor- 
nelius, Oregon.  The  defendant  llendxix  was,  on  June  7,  1860, 
the  owner  of  realty  consisting  of  one  hundred  and  forty  acres, 
including  the  property  in  controversy,  and  a  judgment  was,  in 
June  of  the  same  year,  entered  against  hira  in  favor  of  W.  T. 
Newby  in  the  county  court  of  Washington  county  for  three  hun- 
dred and  ten  dollars.  On  October  23,  1861,  a  judgment  waa 
entered  in  the  circuit  court  of  the  eame  county  in  favor  of  S.  M. 
Gilmore  and  against  the  defendant  Hendrix  for  eight  htmdred 
and  ninety  dollars  and  fifty-three  eonts  in  an  action  in  Vhich 
summons  had  been  served  by  publication.  March  18,  1862,  an 
execution  was  issued  on  the  Newby  judgment,  which  recited  it  as 
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having  been  entered  in  the  circuit  court  of  Washington  county, 
and  as  being  enrolled  and  docketed  in  the  clerk's  office  of  that 
court.  On  the  same  day,  execution  issued  on  the  Gilmore  judg- 
ment. The  sheriff,  acting  on  the  execution  mentioned  above, 
levied  on  the  real  property  in  controversy,  and,  after  advertising 
the  property,  sold  it  to  Adelia  Snelling.  On  October  12,  1863, 
the  sheriff  executed  a  deed  to  the  purchaser,  reciting  that  the 
premises  had  been  sold  under  an  execution  issued  out  of  the  cir- 
cuit court  in  the  case  of  Gilmore  v.  Hendrix,  and  under  an  exe- 
cution issued  out  of  the  county  court  in  the  case  of  Newby  v. 
Hendrix.  On  the  deed  was  an  indorsement  by  the  judge  of  the 
circuit  court  declaring  that  no  illegality  being  found  in  the  pro- 
ceedings concerning  the  sale,  the  deed  was  approved  in  open 
court.  Adelia  Snelling  having  died  intestate,  her  administrator 
in  July,  1866,  sold  and  conveyed  the  property  to  Stephen  Snell, 
who,  on  April  17,  1871,  conveyed  to  William  L.  Halsey.  He  es- 
tablished and  platted  the  townsite  of  Cornelius,  and  filed  a  plat 
thereof  for  record.  December  5,  1872,  he  conveyed  the  property 
in  controversy  to  plaintiff.  The  trial  court  entered  a  judgment 
in  favor  of  the  defendant  quieting  his  title  to  the  property,  and 
the  plaintiff  appealed. 

Albert  H.  Tanner,  for  the  appellant 

Thomas  N.  Tongue  and  S.  B.  Houston,  for  the  respondents. 

*»i  MOORE,  J.  1.  It  is  contended  by  plaintiff  that  the 
county  court,  being  a  court  of  record,  and  invested  with  civil 
jurisdiction  to  be  defined,  limited,  and  regulated  by  law,  not  ex- 
ceeding the  amount  of  five  hundred  dollars  (Const.,  art,  7,  sees. 
1,  12),  was  further  invested  by  an  act  of  the  legislative  assembly, 
approved  June  4,  1859,  (Laws  1859,  p.  9),  with  authority  to  en- 
ter on  the  defendant's  confession  a  judgment  which  should  not 
be  subject  to  review  in  a  collateral  suit.  Conceding,  without  de- 
ciding, that  the  county  court  had  such  authority,  we  will  examine 
the  foundation  of  plaintiff's  alleged  title,  namely,  the  judgment, 
execution,  sale,  and  deed:  McRae  v.  Daviner,  8  Or.  63;  Faull  v. 
Cooke,  19  Or.  455;  20  Am.  St.  Rep.  836;  Cloud  v.  El  Dorado 
County,  12  Cal.  128;  73  Am,  Dec.  526;  Clark  v.  Lockwood,  21  Cal. 
220;  Blood  v.  Light,  38  Cal.  649;  99  Am.  Dee.  441.  The  sheriff's 
return  shows  that  the  real  property  was  sold  upon  an  execution  is- 
sued out  of  the  circuit  court  on  a  judgment  by  confession  ren- 
dered in  the  county  court.  Every  court  has  the  inherent  right 
to  control  its  own  process,  and,  unless  authorized  by  law,  no  other 
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court  can  interfere  with  such  right:  Harris  t.  Cornell,  80  HI.  54. 
***  There  being  no  statntory  provision  authorizing  the  clerk  of 
the  circnit  court  to  isene  an  execution  out  of  that  court  upon  a 
judgment  rendered  in  the  county  court,  the  writ  so  issued  must 
he  regarded  aa  an  absolute  nullity:  1  Freeman  on  Executions,  sec. 
15;  Chandler  v.  Colcord,  1  Oklahoma,  260. 

2.  The  defendant  insista  that,  the  Gilmore  judgment  having 
been  rendered  in  the  circuit  court  on  a  service  of  summons  by 
publication,  no  jurisdiction  of  the  person  was  obtained,  and,  the 
record  introduced  in  evidence  failing  to  sJhow  that  the  land  had 
been  attached  so  as  to  render  a  judgment  given  in  the  action 
quasi  in  rem,  no  jurisdiction  of  the  subject  matter  was  acquired, 
and  hence  the  judgment  is  void;  while  the  plaintiflE  contends  that 
the  court  rendering  the  judgment  being  one  of  general  jurisdio 
tion,  and  the  record  being  silent,  it  must  be  presumed  from  the 
judgment  that  the  court  complied  with  every  statutory  require- 
ment, and  thereby  obtained  jurisdiction.  The  sheriffs  return  in- 
dorsed on  the  execution  issued  on  this  judgment  discloses  that 
the  property  was  levied  upon  by  virtue  thereof,  and  advertised 
for  sale;  but  it  does  Dot  show  that  any  sale  was  made  in  obedience 
to  its  commands.  "While,"  says  Baldwin,  J.,  in  Cloud  t.  El  Do- 
rado County,  12  Cal.  128,  73  Am.  Dec.  526,  "it  is  undoubtedly 
the  duty  of  the  sheriff  to  make  this  return,  and  while  it  is  im- 
portant as  evidence  of  a  permanent  and  authentic  character  that 
he  should  do  so,  the  title  of  the  purchaser  does  not  depend  upou 
his  performance  of  this  duty.  The  purchaser  has  no  control 
over  the  conduct  of  the  oflBcer  in  this  respect;  nor  is  it  just  or 
reasonable  that  he  should  be  responsible  for  the  remiseness  or 
negligence  of  the  sheriff  in  the  discharge  of  such  an  office." 
This  doctrine  waa  *^^  affirmed  in  Clark  v.  Lockwood,  21  Cal. 
220;  Blood  v.  Light,  38  Cal.  649;  99  Am.  Dec.  441,  and  lastly  in 
Frinlc  T.  Roe,  70  Cal.  296.  If  the  necessary  preceding  steps  havr 
all  been  properly  taken,  a  sheriff's  deed  is  evid«ice  of  title  in 
the  grantee,  and  the  recitals  therein  are  prima  facie  evidence  of 
the  facts  recited:  Dolph  v.  Barney,  5  Or.  191.  **A  sale,"  says  Mr. 
Freeman  in  his  work  on  Executions,  volume  2,  section  325,  "may 
be  made  under  several  writa.  Some  of  these  writa  may  be  valid, 
and  the  others  void.  If  either  of  the  writs  under  which  a  sale 
is  made  i»  valid,  the  officer  has  the  power  to  sell,  and  conse- 
quently the  power  to  convey.  If,  in  his  deed,  he  recite*  several 
■writs,  some  of  which  are  valid  and  some  void,  the  recital  of  the 
Toid  writs  may  be  treated  as  surplusage,  and  the  deed,  being  sup- 
ported by  the  valid  writ,  and  the  power  to  sell  and  convey  there- 
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by  conferred,  is  as  effective  as  if  all  the  writs  were  unobjection- 
Able." 

3.  The  sherifiPs  d^ed  being  prima  facie  evidence  of  title  in 
plaintiff's  grantors,  the  question  is  presented  whether  the  judg- 
ment rendered  in  the  case  of  Gilmore  v.  Hendrix,  upon  which  the 
deed  must  rest  for  its  foundation,  is  valid,  or  at  least  not  vulner- 
able to  eollateral  a,ttack.  The  judgment  in  this  case  is  as  fol- 
lows: "S.  M.  Gilmore  t.  H.  H.  Hendrix.  And  now  on  this  day 
<3omes  the  plaintiff,  by  M.  McBride,  his  attorney,  and  the  said 
plaintiff  files  affidavit  of  publication  of  notice  of  the  pendency 
of  this  suit,  to  wit  (here  insert),  in  accordance  with  the  order  of 
this  court  made  at  the  May  term  thereof,  1861;  and  said  defend- 
ant, being  called,  comes  not,  but  makes  default.  It  is  there- 
fore ordered  by  the  court  that  the  default  of  the  defendant  be  en- 
tered. And  it  appearing  to  the  court  that  this  suit  is  founded 
upon  ■***■*  a  promissory  note  for  the  payment  of  money  only,  and 
that  there  is  now  due  and  owing  from  the  said  defendant  thereon 
to  the  said  plaintiff  the  sum  of  eight  hundred  and  ninety  dollars 
and  fifty- three  cents;  it  is  therefore  considered  and  adjudged  by 
the  court  that  the  plaintiff  have  and  recover  off  and  from  said 
defendant  the  sum  of  eight  hundred  and  ninety  dollars  and  fif- 
ty-three cents,  together  with  his  costs  to  be  taxed,  and  that  he 
have  execution  therefor."  It  appears  from  this  record  that  the 
defendant  was  a  nonresident  of  the  state,  and,  not  appearing  or 
answering,  the  court  acquired  no  jurisdiction  to  render  a  judg- 
ment in  personam  on  the  service  of  a  summons  by  publication; 
and  hence  the  authority  to  render  the  judgment,  so  as  to  become 
quasi  in  rem,  must  depend  on  the  court's  having  obtained  juris- 
diction  of  the  defendant's  property  by  some  legal  process,  before, 
any  order  could  be  made  authorizing  the  service  of  a  summons 
by  publication:  Pennoyer  v.  Neff,  95  U.  S.  714;  Goodak  v.  Cof- 
fee, 24  Or.  346.  The  statute  in  force  at  the  time  of  the  rendi- 
tion of  the  judgment  contained  ample  provisions  for  and  pre- 
scribed the  mode  of  attaching  the  defendant's  property  to  satis- 
fy any  judgment  which  might  be  rendered  against  it:  Stats.  1855, 
sec.  119,  et  seq.  It  will  be  observed  that  the  judgment  contains 
no  recital  of  the  defendant's  property  being  attached,  and  no 
other  evidence  thereof  having  been  introduced,  can  it  be  pre- 
sumed that  the  court  obtained  jurisdiction  of  the  subject  matter? 
**Th€  jurisdiction,"  says  Mr.  Freeman  in  his  work  on  Judgments, 
volume  1,  section  123,  "exercised  by  courts  of  record  is,  in  many 
•cases,  dependent  upon  special  statutes  conferring  an  authority 
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in  derogation  of  the  common  law,  and  specifying  the  manner  in 
which  such  authority  shall  be  employed.  The  decided  prepon- 
derance of  adjudged  "****  cases  upon  the  subject  establishes  the 
rule  that  judgments  arising  from  the  exercise  of  this  jurisdiction 
are  to  be  regarded  in  no  other  light,  and  supported  by  no  other 
presumptions,  than  judgments  pronounced  in  courts  not  of  rec- 
ord. The  particular  state  of  facts  necessary  to  confer  jurisdiction 
will  not  be  presumed;  and,  if  such  facts  do  not  appear,  the  judg- 
ment will  be  treated  as  void."  It  is  needless  to  cite  further  au- 
thority in  support  of  this  proposition,  for  the  rule  has  been  al- 
ready settled  in  this  court  that  whenever  a  mode  of  acquiring 
jurisdiction,  not  in  accordance  with  tlie  general  course  of  the 
common  law,  has  been  prescribed  by  statutes,  that  mode  must  be 
strictly  followed,  and  the  authority  for  rendering  the  judgment 
in  pursuance  thereof  must  aflirmatively  appear  on  the  face  of 
the  record:  Northcut  v.  Lemery,  8  Or.  316;  Odell  v.  Campbell,  9 
Or.  298.  From  the  failure  to  prove  that  the  defendant's  property 
had  been  attached,  it  follows  that  jurisdiction  of  the  subject  mat- 
ter was  not  acquired,  and  the  judgment  rendered  in  the  case  of 
Gilmore  v.  Hendrix  is  consequently  void. 

4.  The  deed  recites  that  the  promises  were  sold  on  execution 
issued  from  the  county  court,  and  this,  under  the  authority  here- 
tofore cited,  is  prima  facie  evidence  of  the  fact,  but  such  recital 
could  not  prevail  here,  in  the  face  of  a  copy  of  the  execution  in 
evidence,  from  which  it  appears  that  the  writ  purports  to  have 
been  issued  from  the  circuit  court.  Nor  could  the  court's  ap- 
proval of  the  sheriff's  deed  cure  the  infirmities  of  the  judgment, 
for  a  confirmation  of  an  execution  sale  of  real  property  is  a  deter- 
mination of  the  regularity  of  the  proceedings  under  the  writ  only, 
and  supplies  all  defects  except  those  founded  in  a  want  of  *** 
jurisdiction:  Borer  on  Judicial  Sales,  sec.  123;  Leiuenweber  v. 
Brown,  24  Or.  548. 

5,  It  is  contended  that  the  plaintiff  and  its  predecessors  in 
interest  had  been  in  the  adverse  possession  of  the  premises  in 
controversy,  under  a  claim  of  cwnership,  for  a  period  of  more 
than  ten  years  immediately  preceding  the  commencement  of  thi» 
suit,  and  that,  the  statute  of  limitationshaving  run  in  its  favor, 
the  defendant's  right  of  entry  was  barred.  The  evidence  shows 
that  the  one  hundred  and  forty  acre  tract  was  inclosed  at  the 
time  the  sheriff's  deed  was  executed,  October  12,  18G3,  and  that 
a  portion  of  the  land  was  cultivated  from  that  time  until  the 
plaintiff  received  its  deed,  December  5,  1872,  and  removed  the 
fence  from  that  part  of  the  tract  embraced  in  the  townsite  of 
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Cornelius;  that  from  1872  to  the  commencement  of  this  suit  the 
premises  in  controversy  remained  open  and  uninclosed,  during 
which  time  there  was  no  visible  evidence  of  any  claim  of  owner- 
ship on  the  part  of  anyone;  but  that  the  plaintiff  appointed  per- 
sons Kving  at  Cornelius  to  act  as  its  agent,  paid  the  taxes  annu- 
•ally  assessed  on  the  property  most  of  the  time,  and  sold  and  con- 
veyed oth.er  lots  to  persons  who  in  some  instances  erected  build- 
ings thereon.  From  this  evidence,  it  is  clear  that  no  adverse  ti- 
tle had  been  acquired  by  plaintiff's  predecessors  at  the  time  it  re- 
ceived its  deed.  "The  legal  title,"  says  Thayer,  J.,  in  Swift  v. 
Mulkey,  14  Or.  64,  "draws  after  it  the  possession,  and  a  right  of 
■entry  is  not  barred,  unless  there  has  been  a  disseisin  followed  by 
an  actual,  open,  notorious,  and  continuous  adverse  possession  for 
the  period  of  ten  years  next  prior  to  the  '*^'^  commencement  of 
the  action.  To  be  an  adverse  possession,  it  must  be  an  occupancy 
under  a  claim  of  ownership,  though  it  need  not  be  under  color  of 
•title."  Adverse  possession  depends  upon  the  intent  of  the  occu- 
pant to  ■claim  and  hold  real  property  in  opposition  to  all  the 
world,  and  this  intent  is  to  be  inferred  from  proof  of  the  occu- 
pancy: Rowland  v.  Williams,  23  Or.  515.  It  must  be  admitted 
that  the  plaintiff  claimed  title  to  the  locus  in  quo;  but,  never 
having  occupied  any  portion  of  the  premises,  its  claim  of  owner- 
ship, in  the  absence  of  occupancy,  can  never  become  the  founda- 
tion of  an  adverse  right.  In  Curtis  v.  La  Grande  etc.  Water  Co., 
20  Or.  34,  Lord,  J.,  in  commenting  upon  the  character  of  such 
occupancy,  says:  "To  effect  that  result,  the  possession  taken  must 
be  open,  hostile,  and  continuous;  'he  must  unfurl  his  flag  on  the 
land,  and  keep  it  flying,  so  that  the  owner  may  see,  if  he  will,  that 
an  enemy  has  invaded  his  domains,  and  planted  the  standard  of 
•conquest.' "  Tested  by  this  rule,  there  is  nothing  to  show  that 
the  plaintiff  ever  did  anything  on  the  land  to  notify  the  de- 
fendant that  it  had  invaded  the  premises  in  dispute. 

6.  True,  the  deed  of  Halsey  and  wife  described  the  property  aa 
lots  and  blocks  in  the  town  of  Cornelius,  but  adverse  possession 
of  it  cannot  be  predicated  upon  the  occupancy  of  some  lot  there- 
in by  a  grantee  of  the  plaintiff.  When  the  premises  consist  of 
several  known  lots  or  tracts,  and  are  conveyed  by  the  same  in- 
strument, each  is  distinct,  and  an  entry  and  occupancy  of  one 
under  color  of  title  is  not  constructively  an  occupancy  of  all: 
Wilson  V.  McEwan,  7  Or.  87;  Hicklin  v.  McClear,  18  Or.  126; 
Stewart  '*»*  v.  Harris,  9  Humph.  714;  Bailey  v.  Carieton,  12  K 
H.  9;  37  Am.  Dec.  190;  Denham  v.  Holeman,  26  Ga.  182;  71 
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Plaintiff  not  having  acquired  any  title  by  its  deed,  and  there 
being  no  evidence  of  its  occupancy  of  the  premises,  it  ioUows  that 
the  decree  must  be  af^rmed. 

EXECUTION— ISSUANCR— An  execution  Is  defective  and  void- 
able if  issued  upon  a  judgment  recovered  in  another  county  by  one 
person  to  tiie  use  of  sjiolber,  which  does  not  recite  to  whose  use, 
and  where  also  rhe  original  execution  was  Issued  by  one  Justice  and 
the  execution  based  on  it  recited  another  justice,  and  where  the  cer- 
tificate aiinexwl  lo  tiie  transcript  of  the  execution  is  signed  by  a 
person  as  clcTk  without  saying  of  what  county  or  court:  Stevenson  v. 
Mcl>ean,  5  Humph.  832;  42  Am.  Dec.  434.  See,  also,  the  extended 
note  to  Graham  v.  I'rice.  13  Am.  Dee.  201,  on  the  effect  of  a  vari- 
ance betneea  executions  and  judgments. 

JUDGMENTS  BY  PUBLICATION  OF  SUMMONS.-If  a  nomesi- 
dent  is  not  personally  served  with  process  within  the  state,  and  does 
not  appear  in  the  action,  no  valid  personal  judgment  can  be  entered 
against  him,  unless  his  property  is  attached  in  the  action,  and  the 
effect  of  such  judgment  is  restricted  to  the  property  so  attached: 
Brown  v.  CampbeU,  100  Cal.  635;  38  Am.  St.  Rep.  814,  and  note.  A 
personal  judgment  rendered  against  a  defendant  In  a  bastardy  pro- 
ceeding without  his  having  been  arrested  or  taken  Into  custody,  and 
upon  whom  no  process  was  served,  except  unauthorized  notice  by 
publication,  is  void:  Moyer  v.  Bucks,  2  Ind.  App.  571;  50  Am.  St. 
Rep.  251,  and  note. 

SHERIFFS— RECITALS  IN  AS  EVIDENCE.-Recitals  In  a  sher- 
iff's deed  as  to  his  acts  are  prima  facie  evidence  of  the  facts  recited: 
Farrlor  v.  Houston.  100  N.  C.  3C9;  6  Am.  St.  Rep.  597,  and  note. 
Recitals  in  a  sheriff's  deed  are  prima  facie  evidence  of  execution 
levy  and  sale:  Hardin  v.  Cheek,  3  Jones,  135;  64  Am.  Dec.  600,  and 
note. 

EXECUTION  SALE— EFFECT  OF  CONFIRMATION.— An  order 
confirming  an  execution  sale  adjudicates  merely  that  the  proceedings 
of  the  officer  as  they  ai)pear  of  record  are  regular  and  a  direction  to 
the  sheriff  to  complete  the  sale:  Koehler  v.  Ball,  2  Kan.  160;  83  Am. 
Dec.  451,  and  note. 

ADVEItSE  POSSESSION.— Possession  must  he  actual,  continuous, 
visible,  and  notorious,  as  well  as  hostile  to  the  tlUe  of  the  owner. 
In  order  to  l>e  adverse:  Smeberg  v.  Cunningham,  96  Mich.  378:  35 
Am.  St.  Rep.  618.  and  note.  To  the  same  effect,  see  Meacham  v. 
Bunting.  150  111.  586:  47  Am.  St.  Rep.  239,  and  note.  In  order  to 
establish  a  right  by  prescription,  the  acts  relied  upon  to  create  such 
pre«criptive  right  must  have  been  an  Invasion  of  Uie  rights  of  the 
party  against  whom  It  Is  set  up  of  such  a  chararter  as  to  afford 
him  grounds  of  action:  Wlmer  v.  Simmons,  27  Or.  1;  50  Am.  St  Rep. 
686. 

ADVERSE  POSSESSION— DIFFERENT  TRACTS.-Wbere  part 
of  a  tract  of  land  Is  covered  by  two  deeds.  If  the  holder  of  the  better 
title  has  possosslon  of  another  part  of  his  tract,  but  not  of  that  pjirt 
covered  by  itotb  deeds,  he  baa,  by  legal  Intendment,  actual  poswession 
oi'  hU  whole  tnict,  nnb^as  the  holder  of  the  other  title  has  an  actual 
poMM»j»»1rtn  within  the  Intersecting  lines:  Carson  v,  Burnett.  1  Dev, 
&  B.  Mfl:  80  Am.  Dec.  143.  and  note.  Possewilon  of  two  traces  of 
land,  adjoining  one  In  dispute,  for  seven  years  Is  not  such  possession 
of  the  latter  tract  a^  will  give  the  party  In  possession  good  title  tinder 
the  atatuta  of  limitations,  although  tiie  three  tracts  were  conveyed 
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by  one  deed,  as  separate  tracts  separately  described:  Doe  v.  Cobb, 
1  .Tones,  406;  62  Am.  Dec.  173.  Where  a  party  is  in  actual  occupancy 
of  a  part  of  the  land  in  dispute,  claiming  the  whole  tract  by  adverse 
possession,  he  must  show  that  his  claim  of  title  is  founded  upon  an 
instrument  in  writing  to  the  whole  of  the  disputed  premisesi  of 
which  the  portion  occupied  is  a  part:  Doyle  v.  Wade,  23  Fla.  90;  11 
Am.  St.  Rep.  334,  and  note.  See,  also,  the  extended  notes  to  Finch  v. 
Ullman,  24  Am.  St.  Rep.  388,  and  Taylor  v.  Buckner,  12  Am.  Dec.  358. 


Beower  Lumber  Company  v.  Miller. 

[2-  Oregon,  565.] 

CONTRACTS,  THIRD  PARTY  WHEN  NOT  ENTITLED  TO 
SUB  THEREON.- Though  a  contract  with  a  city  for  the  doing  of 
work  uiwn  its  streets  contains  a  provision  that  the  contractor  will 
pay  all  sums  of  money  due  from  him  for  materials  furnished  or  work 
done  by  others  in  connection  with  his  contract,  be  is  not  answerable 
to  persons  who  did  work  or  furnished  materials  for  one  to  whom  he 
had  sublet  work  to  be  done  under  his  contract. 

Ealph.  R.  Duniway,  for  the  appellant. 

Gustavus  C.  Moser,  for  the  respondent. 

««»  WOLVERTON,  J.  We  presnrae  that  if  Powell,  Aschen- 
brenner,  Kruger,  and  Hyde  each  has  an  action  directly  against 
the  garnishees  upon  their  several  demands,  the  fact  that  such 
rights  of  action  exist  would  constitute  a  good  defense  to  an  ac- 
tion by  Miller  and  Giddings  against  the  garnishees,  and,  if  good 
against  Miller  and  Giddings,  it  would  also  constitute  a  sufficient 
defense  under  the  garnishee  process.  It  is  intimated,  but  not 
strongly  insisted  upon,  that  Wickliff's  bond  to  the  city  forms  a 
sufficient  basis  upon  which  actions  by  Powell  and  others  against 
the  garnishees  may  be  founded,  but  this  cannot  be  so,  for  two  rea- 
sons: 1.  Hamilton  and  Howard  are  not  parties  to  the  bond,  and 
an  action  based  thereon  could  not  go  against  them;  and  2.  It  is 
settled  by  Parker  v.  Jeffery,  26  Or.  186,  *^«»  tJiat  they  have  no 
action  upon  the  bond  even  as  against  Wickliff.  In  that  case, 
which  was  an  action  upon  a  similar  bond  given  in  pursuance  of 
the  same  ordinances,  a  party  had  furnished  materials  directly  to 
the  contractor,  and  it  was  held  that  the  bond  furnished  him  no 
reihedy.  It  is  stoutly  contended,  however,  that  Hamilton  and 
Howard's  liability  to  Powell  and  others  is  established  by  the 
clause  in  the  contract  wherein  it  is  "further  stipulated  and 
agreed,  on  behalf  of  the  party  of  the  first  part,  that  said  party  of 
the  first  part  shall,  within  ninety  days  after  the  completion  of 
the  work  herein  agreed  to  be  performed,  pay  all  sums  of  money 
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due  at  the  completion  of  said  work,  or  thereafter  to  become  due 
for  materials  used  in  and  labor  performed  on  or  in  connection 
with  said  work,"  upon  the  doctrine,  as  asserted  generally  by 
some  of  the  authorities,  that  where  a  party  makes  a  promise  to 
another  for  the  benefit  of  a  third,  the  latter  may  maintain  an 
action  upon  it,  though  the  consideration  did  not  move  from  him. 
Before  reaching  this  question,  there  is  another  which  is  involved 
in  some  doubt,  and  that  is,  whether  Hamilton  and  Howard  oc- 
cupy the  same  position  under  the  contract,  with  reference  to 
these  parties,  as  Wickliff;  but  we  will  pass  the  latter,  and  assume 
that  Hamilton  and  Howard  axe  liable  in  all  respects  under  the 
contract  as  if  they  were  the  original  contractors. 

It  may  be  premised  that  the  city  of  Portland  was  not  directly 
liable  to  Powell  or  the  other  parties  asserting  demands  against 
the  garnishees  at  the  time  the  contract  was  entered  into,  so  that 
the  consideration  to  be  paid  for  the  performance  of  its  conditions 
does  not  in  any  way  constitute  a  trust  fund  in  the  hands  of  the 
contractors  for  the  payment  of  its  obligations;  nor  can  it  be  said 
that  the  contractore  have,  °'^**  for  a  consideration,  undertaken 
to  pay  the  obligations  of  the  city.  By  the  very  strong  current 
of  recent  authority,  the  doctrine  contended  for  by  counsel  has 
been  much  limited  and  qualified,  and,  as  was  said  by  Mr.  Justice 
Brown,  in  Constable  v.  National  S.  S.  Co.,  154  U.  S.  73:  "It  is 
by  no  means  a  universal  rule  that  a  person  may  sue  upon  a  con- 
tract made  for  his  benefit,  to  which  he  was  not  a  party."  In 
Jefferson  v.  Asch,  53  Minn.  446,  39  Am.  St.  Rep.  618,  a  recent 
and  well-considered  case  from  Minnesota,  to  which  is  added  an 
exhaustive  annotation  of  the  authorities  by  the  authors  of  that 
excellent  series  of  reports,  the  Lawyer*  Reports  Annotated,  Chief 
Justice  Gilfillan,  in  tracing  and  discussing  the  limitations  to  the 
rule  as  generally  stated,  makes  the  following  deductions  from 
the  New  York  authorities,  to  which  he  givra  his  sanction  as  cor- 
rect in  principle:  "To  give  a  third  party  who  may  derive  a  ben- 
efit from  the  performance  of  the  promise  an  action,  there  must 
be:  1.  An  intent  by  the  promisee,  to  secure  some  benefit  to  the 
third  party;  and  2.  Some  privity  between  the  two — ihe  prom- 
isee and  party  to  be  benefited — and  some  obligation  or  duty  ow- 
ing from  the  former  to  the  latter,  which  would  give  him  a  legal 
or  equitable  claim  to  the  benefit  of  the  promise,  or  an  equiva- 
lent from  him  personally."  "There  must  be  either  a  new  con- 
sideration, or  some  prior  right  or  claim  against  one  of  the  con- 
tracting parties,  by  which  he  has  a  legal  interest  in  the  perform- 
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Ance  of  the  agreement";  and  "there  must  he  some  legal  right, 
founded  upon  some  obligation  of  the  promisee,  in  the  third  party, 
to  adopt  and  claim  the  promise  as  made  for  his  benefit."  Like 
deductions  are  made  from  the  Massachusetts  authorities.  From 
these  a  further  and  a  more  direct  and  explicit  deduction  ^"^^  is  dis- 
cernible, being  that  which  finds  support  in  trust  relations,  which 
relations  give  rise  to  an  implied  promise.  Such  is  the  result  of 
an  investigation  of  the  subject  by  Bean,  C.  J.,  in  Parker  v.  Jef- 
fery,  26  Or.  186.  He  says:  "'In  nearly  if  not  quite  every  case  com- 
ing under  our  notice  in  which  the  action  has  been  sustained,  un- 
less on  a  bond  or  obligation  authorized  by  law,  there  has  been 
some  property,  fund,  debt,  or  thing  in  the  hands  of  the  promisor 
upon  which  the  plaintiff  had  some  equitable  claim,  and  from 
"which  the  law,  acting  upon  the  relationship  of  the  parties,  or  the 
fund,  established  the  privity,  implied  the  promise,  and  created 
the  duty  upon  which  the  action  was  founded."  This  deduction 
is  reinforced  by  the  principle  established  by  Washburn  v.  Inter- 
state Investment  Co.,  26  Or.  436,  that  where  the  principal  con- 
tract is  executory  in  its  nature,  and  there  is  no  fund  in  the  hands 
of  the  promisor,  or  debt  or  obligation  due  from  him,  and  he  has 
simply  obligated  himself  to  pay  the  debts  of  another  to  a  third 
party,  who  is  neither  a  party  to  the  contract  or  consideration,  no 
action  will  lie  in  favor  of  such  third  party  against  the  promisor. 
For  additional  authorities  bearing  upon  the  question  not  cited 
in  the  two  authorities  last  referred  to,  see  Constable  v.  National 
S.  S.  Co.,  154  U.  S.  73;  Burton  v.  Larkin,  36  Kan.  246;  59  Am. 
Rep.  541;  Anderson  v.  Fitzgerald,  21  Fed.  Eep.  294;  Weller  v. 
Goble,  66  Iowa,  113;  Dumherr  v.  Eau,  135  N.  Y.  219;  Parlin  v. 
Hall,  2  N.  Dak.  473;  Morrill  v.  Lane,  136  Mass.  93. 

Now,  do  Hamilton  and  Howard  bring  themselves  within  the 
purvie^7  of  the  rule  thus  limited  and  circumscribed,  and  show 
themselves  oibligated  in  an  actionable  capacity  to  Powell,  Aschen- 
brenner,  and  others?  °''^  We  do  not  thiiLk  they  do.  An  effort 
has  been  made  to  distinguish  "Parker  v.  Jeffery,  26  Or.  186,  from 
the  case  made  by  the  facts  herein  stated,  but  we  think  the  prin- 
ciple established  is  alike  applicable  to  the  one  case  as  to  the 
other.  The  contract  with  the  city  is  executory  in  its  nature,  and 
it  contemplates  that  the  consideration  for  the  intended  improve- 
ments shall  be  paid  directly  to  the  contractors  when  the  work  is 
completed,  without  limitations  as  to  its  use  by  them.  To  be 
sure,  they  stipulated  with  the  city  that  they  would,  within  ninety 
days,  pay  all  sums  of  money  due  at  the  completion  of  the  work. 
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OT  thereafter  to  become  due,  for  materiab  used  and  labor  per- 
formed in  connectioji  therewith,  which  is  a  wholesome  and  salu- 
tary provision,  required  by  ordinance,  and  which  inures  inciden- 
tally and  indirectly  to  the  benefit  of  the  materia]  men  and  la- 
borers; yet  it  would  seem  the  primary  object  of  the  stipulation 
was  for  the  benefit  oi  the  city,  as  it  has  exacted  a  bond  in  its  in- 
dividual capacity  to  insure  its  faithful  performance,  together 
■with  other  conditions  of  the  contract  Counsel  for  respondents 
invokes  in  aid  of  his  contention  the  case  of  St.  Paul  t.  Butler,  30 
Minn.  459,  but  the  case  does  not  help  him.  In  reality,  it  is  an 
authority  the  other  way.  The  contract  therein  stated  provided 
that  the  c(m tractor  should  ''pay  all  just  claims  for  ali  labor  per- 
formed or  materials  furnished  for  or  on  account  of  said  contract 
as  aforesaid^''  but  the  bond  entered  into  to  secure  its  faithful 
performa£ice  was  given  to  the  city  ''for  the  use  of  all  persons  w^ho 
may  do  woi-k  or  furnish  materials'*  in  pursuance  of  its  provis- 
ions. The  court  expressly  held  that  neither  the  laborers  nor  ma- 
terialmen had  any  claim  against  the  contractors  by  re&aon  of  the 
contract,  but  decided  that  the  bond  gave  the  action  upon  the  lik« 
principle  as  actions  are  given  •'^^  under  our  statute  upon  official 
statutory  bonds  to  the  party  sustaining  an  injury:  See  Hill's 
Code,  sees.  340,  341;  Crook  County  v.  Bushnell,  15  Or.  169; 
Hume  V.  Kelly,  28  Or.  398.  So  we  conclude  that  the  contractors 
(the  garnishees  herein)  have  incurred  no  greater  liability  in  this 
respect  under  the  contract  than  they  have  or  would  have  incurred 
tinder  the  bond,  had  they  executed  it  instead  of  Wickliff,  the 
eflFeet  of  which  liability  upon  the  bond  was  declared  in  Parker  v. 
Jeffery,  26  Or.  18G,  and  the  doctrine  there  enunciatfid  and  set- 
tled applies  with  like  vitality  and  cogency  here.  It  follows  from 
these  considerations  that  the  judgment  of  the  court  below  should 
be  reversed,  and  remanded  with  directions  to  enter  judgment  in 
favor  of  plaintiff  and  against  the  garnishees  for  the  sum  of  two 
hundred  and  forty-nine  dollars  and  eighty  cents^  and  it  is  so 
ordered. 
Reversed. 

CONTRA CTS-TTIIRD  PARTY.  WHRTHER  ENTITLED  TO  STTB 
THEREON.— A  third  party  who  Is  only  Imlirectly  benefltod  by  a  con- 
tract haa  no  rljrht  of  action  thereon:  Howtuion  v.  Trenton  Water 
Co..  119  Mo.  301;  41  Am.  St.  Rep.  654,  and  note.  This  sublect  will 
be  found  thorotijrhly  dlnctiflscd  In  the  monographic  note  to  Llnneman 
T.  Morosfl.  80  Am.  St.  R(>p.  631-536. 
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Commercial  Bank  v.  Sherman. 

[28  O&EGON,  573.] 

FOREIGN  OORPORATION,  TRANSACTION  OP  BUSINESS 
BY,  What  is  not.— The  purchase  by  a  foreign  coi-poration  of  a 
promissory  uote  in  this  state  with  no  purpose  of  doing  any  other 
act  here  is  not  a  transaction  of  business  within  the  meaning  of  th& 
statute  requiring  every  such  porpoiution,  before  transacting  business 
in  the  state,  to  execute  and  cause  to  be  recorded  a  power  of  attorney 
in  the  county  clerk's  office  la  each  county  where  4t  has  a  resident 
agent. 

Action  upon  a  promissory  note  made  in  June,  1891,  at  Port- 
land, by  J.  L.  Lewis  and  others,  and  delivered  to  the  defendant, 
who,  in  October  of  the  same  year,  sold  and  indorsed  it  to  the- 
plaintiff,  a  banking  corporation,  organized  and  doing  business 
under  the  laws  of  Washington.  The  defendant  claimed  that  the 
plaintiff  was  precluded  from  maintaining  the  action,  because  it 
had  not  complied  with  the  statute  of  Oregon  declaring  that  a 
foreign  banking  corporation,  "before  transacting  bus:iness  in  this^ 
state*,  must  duly  execute  and  acknowledge  a  power  of  attorney, 
and  cause  the  same  to  be  recorded  in  the  county  clerk's  office  of 
each  county  where  it  has  a  resident  agent,  wbich  power  of  at- 
torney, so  long  as  such  company  shall  have  places  of  business  in 
this  state,  shall  be  irrevocable,  except  by  the  substitution  of  an- 
otker  qualified  person  for  the  one  mentioned  therein  as  attorney 
for  such  company."  Judgment  for  plaintiff,  and  defendant  ap- 
pealed. 

Paxton  &  Beach,  Cliarles  H.  Carey,  and  J.  W.  Paddock,  for 
the  appellant. 

W.  Bryon  Daniels,  and  Williams,  Wood  &  linthicum,  for  the 
respondent. 

'^'^'^  BEAN,  C.  J.  It  must  be  conceded  that  the  contracts  of 
any  of  the  foreign  corporations  named  in  the  title  of  the  act  of 
1864  of  which  the  section  referred  to  is  a  part,  •canying  on  busi- 
ness here  without  first  having  executed  and  caused  to  be  re- 
corded a  power  of  attorney  as  required  by  the  statute  are  void, 
and  no  action  can  be  maintained  thereon  by  the  corporation: 
Bank  of  British  Columbia  v.  Page,  6  Or.  431;  Hacheny  v.  Leary^ 
12  Or.  40;  In  re  Comstock,  3  Saw.  218;  Semple  v.  Bank  of  Brit- 
ish Columbia,  5  Saw.  88.  But  the  record  shows  that,  at  the  time^ 
the  plaintiff  made  the  contract  upon  which  this  action  is  based,  it 
was  not  carrying  on,  or  proposing  to  carry  on,  its  corporate  busi- 
ness in  this  state,  and,  so  far  as  appears,  the  purchase  of  the  note 
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in  qu^on  was  the  only  businesB  ever  done  or  contemplated  by 
it  here.  The  single  inquiry  presented  by  this  record,  therefore, 
•^*  is  whether  a  foreign  banking  corporation  purchasing  a  prom- 
issory note  in  this  state,  and  with  no  purpose  of  doing  any  other 
act  here,  is  "transacting  business"  in  the  state,  within  the  mean- 
ing of  the  statute.  It  seems  to  us  this  question  must  be  answered 
in  the  negatiye.  In  our  opinion,  the  statute,  when  reasonably 
construed,  was  intended  to  prohibit  certain  foreign  corporations 
coming  into  this  state  for  the  purpose  of  transacting  their  ordi- 
nary corporate  business  without  first  appointing  some  resident 
agent  upon  whom  service  of  summons  could  be  had  in  case  of 
litigation  between  them  and  citizens  of  the  state,  and  was  not 
<}e8igned  or  intended  to  prohibit  the  doing  of  one  single  iso- 
lated act  of  business  by  such  a  corporation,  with  no  intention  ap- 
parent to  do  any  other  act  or  engage  in  business  here.  It  will 
be  noticed  the  statute  does  not  require  the  power  of  attorney  to 
be  recorded  before  "doing  any  business,"  but  *T)efore  transact- 
ing business,"  and  that  it  shall  be  filed  in  every  county  where 
the  corporation  has  "a  resident  a^ent,"  and  shall  be  irrevocable, 
except  by  the  gubstitution  of  another  qualified  person  for  the 
one  named  therein,  so  long  as  the  corporation  sfhall  have  "places 
of  business"  in  the  state.  These  provisions  would  seem  necessar- 
ily to  indicate  that  the  statute  was  intended  to  apply  to  a  corpo- 
ration whose  actual  or  contemplated  business  in  the  state  is  such 
as  to  admit  of  its  having  resident  agents  or  places  of  business 
therein.  And,  to  have  a  resident  agent  or  place  of  business,  it 
must  be  carrying  on,  or  intending  to  carry  on,  its  ordinary  cor- 
porate business,  for  a  corporation  doing  but  a  single  act  of  busi- 
ness, with  no  intention  of  doing  more,  could  not,  in  the  nature 
of  things,  be  expected  to  have  a  resident  agent  or  place  of  busi- 
ness. To  require  a  foreign  banking  corporation  to  *^'^  execute 
and  file  the  power  of  attorney  required  by  the  statute  as  a  pre- 
requisite to  its  right  to  purchase  a  promissory  note  or  take  a 
mortgage  to  secure  a  debt,  or  to  do  any  other  single  act  of  busi- 
ness, when  there  was  no  purpose  or  intention  to  engar^e  in  bank- 
ing here,  would  be  a  very  narrow,  harsh,  and,  we  think,  an  urt- 
warranted  construction  of  the  statute.  The  following  authorities, 
although  under  statutes  differing  in  detail  from  ours,  tend  to 
support  this  conclusion:  Murfree  on  Foreign  Corporations,  sec. 
€5,  et  seq;  Cooper  Mfg.  Co.  t.  Ferguson,  113  U.  S.  727;  Flor- 
Bheim  etc.  Co.  v.  I^ester,  60  Ark.  120;  46  Am.  St.  Rep.  162;  Pot- 
ter Y.  Bank  of  Ithaca,  6  Hill,  490;  Gilchrist  v.  Helena  etc.  Ky. 
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Co.,  47  Fed.  Eep.  593.  There  is  noQiing  in  tJie  former  de- 
cisions of  this  court  or  of  the  federal  court  construing  our  stat- 
ute, which,  in  our  opinion,  conflicts  with  these  views.  In 
Semple  v.  Bank  of  British  Columbia,  5  Saw.  88,  In  re  Com- 
stock,  3  Saw.  218,  and  Bank  of  British  Columbia  v.  Page,  G 
Or.  431,  the  bank  was  regularly  engaged  in  the  transaction 
of  its  corporate  business  in  the  state.  The  case  of  Hacheny 
V.  Leary,  12  Or.  40,  involved  the  construction  of  a  statute  of  the 
then  territory  of  Washington  as  applied  to  a  contract  made  in 
the  territory.  That  statute  differed  in  many  respects  from  the 
one  now  before  us,  and,  besides,  the  case  discloses  that  the  corpo- 
ration had  an  agent  in  Washington  actually  engaged  in  the  busi- 
ness of  soliciting  and  receiving  applications  for  insurance.  For 
these  reasons,  the  case  is  distinguishable  from  the  one  under  con- 
sideration. 

It  follows  that  the  judgment  of  the  court  below  mnst  be  af- 
firmed, and  it  is  so  ordered. 

CORPORATIONS  —  FOREIGN  —  DOING  BUSINESS  WITHIN 
STATE— WHAT  IS  NOT.— The  taking  of  a  single  mortgage  in  this 
state  by  a  foreign  corporation,  to  secure  a  pre-exis'tlng  debt  for  goods 
sold  In  another  state,  is  not  doing  business  within  the  state,  within 
the  meaning  of  a  statutory  or  constitutional  provision  prohibiting  the 
doing  of  such  business,  except  when  the  corporation  maintains  one 
or  more  places  of  business  within  the  state  and  an  authorized  agent 
on  whom  process  against  it  may  be  served:  Florshelm  etc.  Dry 
Goods  Co.  v.  Lester,  60  Ark.  120;  46  Am.  St.  Rep.  162,  and  note. 
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Mutual  Benefit  Company's    Petition. 
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EVIDENCE— DEATH— PRESUMPTIONS.— If  a  member  of  & 
benefit  association,  without  being  exposed  to  any  specific  peril,  sud- 
denly disappears  under  circumstances  of  su(fh  character  as  to  refute 
the  theory  of  abandonment  of  family,  friends,  and  business,  and 
soon  after  his  name  is  stricken  from  the  roll  of  members  for  non- 
payment of  an  assessment  falling  due  after  his  disappearance,  and 
his  widow  shortly  thereafter  brings  an  action  to  recover  death  bene- 
fits, it  must  be  presumed  that  the  member  lived  for  seven  years 
after  his  disappearance.  The  presumption  of  death  does  not  arise 
until  the  expiration  of  the  seven  years.  The  burden  of  proof  is  on 
the  widow  to  show  that  the  member  was  dead  at  the  time  his  name 
was  stricken  from  the  roll,  and  without  sudi  proof  she  cannot 
recover. 

EVIDENCE— DEATH— PRESUMPTION  OF.— A  person  who 
suddenly  and  mysteriously  disappears,  and  Is  not  seen,  heard  of,  or 
known  to  be  living,  for  seven  years  thereafter.  Is  presumed  to  be 
dead;  bat  the  presumption  of  death  does  not  arise  until  the  expira- 
tion of  that  time,  unless  It  is  shown  that,  in  the  mean  time,  he  has 
come  in  contact  with  some  specific  peril  of  such  nature  as  to  quicken 
the  operation  of  time. 

Action  to  recover  a  death  benefit  Judgment  for  the  defend- 
ant, and  plaintiff  appealed. 

S.  B.  Huey,  for  the  appellant 

G.  P.  Rich  and  H.  C.  Boyer,  for  the  appellee. 

•  PER  CURIAM.  Appellant's  claim  on  the  fund  for  digtribu- 
tion  was  based  on  a  certificate  of  membership  issued  by  the  Mu- 
tual Benefit  Company,  to  her  husband  in  1876,  coupled  with 
avermenta  of  hia  death  on  October  10,  1881,  and  of  her  right 
as  beneficiary  to  the  sum  of  four  thousand  dollars  payable  on 
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the  haippeiiiii:g  of  that  eTent.  The  hnrden  of  establishing  the  fact 
of  his  death  on  the  last-mentioned  date  was  on  her;  and  far  that 
purpose  testimony  was  introduced  to  prove  circumstances  at- 
tending his  disappearance  on  that  day,  and  that,  notwithstand- 
ing diligent  efforts  were  made  to  ascertain  his  whereaibouts,  etc., 
nothing  has  ever  been  heard  of  him.  It  was  also  shown  that  his 
relations  in  life — business,  social,  domestic,  etc. — were  all  of  such 
a  character  as  to  refute  the  theory  of  abandonment  of  family, 
fiiends,  business,  and  everything  calculated  to  conduce  to  his 
comfort  and  happiness. 

Guided  by  the  rule  adopted  by  this  court  in  Burr  v.  Sim,  4 
Whart.  150,  33  Am.  Dee.  50,  and  rigidly  adhered  to  in  subse- 
quent cases,  among  which  are  Bradley  v.  Bradley,  4  Whart.  173, 
Whiteside's  Aippeal,  23  Pa.  St.  114;  Esterly's  Appeal,  109  Pa. 
St.  222,  and  Welch's  Appeal,  126  Pa.  St  297,  the  learned  audi- 
tor and  court  belowheld  that  there  was  nothing  in  the  facts  of 
the  case,  as  ^own  by  the  testimony,  to  warrant  the  presumption 
that  appellant's  husband  died  at  the  time  of  his  disappearance, 
October  10,  1881,  or  at  any  time  within  less  than  seven  years 
thereafter.     In  tliis,  we  think  they  were  clearly  right 

In  Burr  v.  Sim,  4  Whart  150,  33  Am.  Dec.  50,  Mr.  Chief  Jus- 
tice Gibson,  after  referring  to  the  English  rule,  etc.,  said:  "The 
presumption  of  death,  as  a  limitation  of  tlie  presumption  of  life, 
must  be  taken  to  run  exclusively  from  the  termination  of  the 
prescribed  period;  so  that  the  person  must  be  taken  to  have  then 
been  dead  and  not  before.  Indeed,  that  is  a  necessary  conclusion 
from  viewing  it,  not  merely  as  a  Hmitation,  but  as  a  countervail- 
vailing  presumption,  which),  as  it  does  not  supplant  its  predeces- 
sor before  the  end  of  the  period,  assumes  no  more  than  that  the 
individual  and  the  period  expired  together;  and  the  predecessor, 
still  being  in  force  to  rule  the  case  in  respect  to  the  time  covered 
by  it,  is  sufficient  to  sustain  an  inference  of  intermediate  exist- 
ence throughout  Thus  the  presumption  of  life  continues  till 
it  is  displaced  by  a  more  potent  one,  which,  however,  has  no  ret- 
roactive force;  and,  ^^  indeed,  it  would  be  of  little  use  if  it  had, 
for  to  leave  the  time  of  the  death  still  uncertain  would  leave  a 
perplexity  which  it  was  its-  purpose  to  remove.  It  is  undoubtedly 
true  that  additional  circumstances  of  probability  may  justify  a 
presumption  that  the  death  was  still  sooner;  but  these, where  they 
operate,  introduce  a  distinct  and  dissimilar  principle."  To  justify 
the  introduction  of  that  dissimilar  principle,  and  its  applioation 
in  any  case,  there  must  be,  as  "was  afterward  said,  some  "evidence 
that  the  individual  was,  at  some  particular  date,  in  contact  with 
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a  specific  peril  as  a  circumstance  to  quicken  the  operation  of 
time.'*  In  the  case  now  under  consideration  that  element  is 
entirely  absent.  There  is  nothing  in  the  testimony  to  show  that 
appellant's  husband,  when  last  seen  or  heard  of,  was  exposed  to 
ajDtJfBwsh  specific  peril,  or  to  any  peril  sufficient  to  take  the  case 
out  of  the  operation  of  the  general  rule  aboTe  stated.  Mere 
general  perils  are  not  sufficient. 

Burr  V.  Sim,  4  Wbart.  150,  33  Am.  Dec.  50,  and  subsequent 
cases,  in  the  same  line,  have  established  a  rule  of  property  in  this 
state  whicli  cannot  be  changed  by  us  without  disastrous  conse- 
quences. Irrespective  of  that,  however,  it  is  more  tlian  doubtful 
Avh ether  any  change  or  modification  of  the  rule  would  be  at  all 
desirable. 

Decree  affirmed  and  appeal  dismissed,  -with  costs  to  be  paid  by 
appellant 

EVIDENCE— DEATH—PRESUirPTIONS.— When  a  person  goes 
abroad,  and  has  not  been  heard  of  for  a  long  time,  the  presuiution 
of  the  oontlnuance  of  life  ceases  at  the  expiration  of  seven  years 
from  the  period  when  he  vas  last  heard  of:  Whiting  v.  Nlcholl.  46 
III.  230;  92  Am.  Dec.  248.  and  note.  The  presumption  of  death  arises 
from  the  absence  of  a  person  from  his  domicile  without  l)eing  hoard 
from  for  seven  years:  Bardln  v.  Bardin,  4  S.  DaJc.  305;  40  Am.  ,St. 
liep.  791;  Johnson  v.  Merithew,  80  Me.  Ill;  6  Am.  St.  Rep.  Ifi2,  and 
note.  To  the  same  effect  see  Dowd  v.  Watson,  105  N.  C.  476;  18  Am. 
St  Rep.  920.  and  note.  This  subject  Is  fully  treated  in  the  extended 
notes  to  Hoyt  v.  Newbold,  46  Am.  Rep.  761-772,  and  Sprlgg  v.  Moale, 
92  Am.  Dec  704-708. 
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MASTER  AND  SERVANT— RIGHT  TO  INVENTIONS  MADffl 
BY  SERVANT.— If  a  servant  experiments  at  the  expense  of  his  mas- 
ter and  for  the  latter,  with  a  view  to  the  immediate  use  of  the  result 
of  such  experlm^ents  in  the  master's  business,  the  invention  or 
recipe  resulting  from  the  experiments  belongs  to  the  latter,  so  as 
to  give  blm  the  right  to  use  it  The  servant  has  a  right  to  preserve 
the  Invention  or  recifn'S  for  his  own  future  use;  but  this  right  is 
not  exclusive  as  against  his  master;  and  if  the  servant  does  not 
record  it  In  the  master's  books  which  It  Ls  his  duty  to  keep,  and 
records  It  In  his  own  private  book  alone,  the  master  is  entitled  to  a 
copy  when  the  servant  leaves  the  employment,  and  is  not  liable  in 
damages  for  detaining  the  servant's  books  In  order  to  make  and 
preserve  such  copy. 

BVIDBNCB.— AN  UNANSWEHFD  LKTTTrR  contslnlng  the 
writer's  arirtunentative  presentatioo  of  his  view  of  his  rights  and 
grit'Tances  Is  a  declaration  in  his  own  behalf  and  inadmissible  in 
his  favor. 

Trespass  for  the  wrongful  taking  of  color-booka.     Judgment 
for  plaintiff.    Defendants  appealed. 
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E.  P.  White,  for  the  appellants. 

F.  C.  Brewster  and  G.  W.  Harkms,  for  the  appellee. 

129  WILLIAMS,  J.     The  defendants  are  extensively  engaged 
in  the  manufacture  of  carpets.     The  value  of  their  products  in 
the  market  and  the  demand  for    them    hy  purchasers    depend 
largely  upon  the  artistic  character  of  the  patterns  or  designs 
upon  which  they  are  made,  and  the  harmony  and  general  effect 
of  the  shades  of  color  hy  which  they  are  brought  out.     The  de- 
signs are  prepared  by  persons  employed  for  that  special  purpose. 
When  a  new  design  has  been  made  and  adopted  by  the  manufac- 
turers, it  is  sent  to  the  color-room,  which  is  in  charge  of  a  color 
mixer.     The  duty  of  the  color  mixer  is  to  prepare  the  dyes  or 
colors  so  as  to  reproduce  in  the  carpet  all  the  shades  indicated  by 
the  design.     He  submits  the  resnlts  of  his  work  to  the  designer. 
When  approved,  it  becomes  his  duty  to  enter  in  a  book  kept  for 
that  purpose,  and  called  a  "color-book,"  the  number  of  the  car- 
pet and  the  formula  by  which  each  shade  of  color  used  in  its 
manufacture  is  produced.     He  is  also  required  to  keep  a  book  in 
which  a  piece  of  yam  colored  aocording  to  the  formula  for  each 
shade  in  the  carpet  is  preserved  with  the  number  of  the  carpet  to 
which  the  shades  belong.     This  is  known  as  the  "shade-book." 
When  the  manufacture  of  this  particular  carpet  is  about  to  be 
begun,  the  color  mixer  prepares  the  colors  for  actual  use.     When 
mixed  and  ready  for  use,  they  are  put  into  large  pitchers,  and  on 
each  pitcher  is  put  a  label  with  the  formula  or  recipe  by  which 
the  color  it  contains  was  prepared,  together  with  the  number  of 
the  carpet  upon  which  it  is  used;  so  that  when  a  pitcher  is  emp- 
tied, it  can  be  refilled  by  any  of  the  employes  about  the  color 
room  by  following  the  recipe  appearing  ^^^  on  the  label.     The 
designer  and  the  color  mixer,  like  the  printer  and  the  weaver,  are 
employed,  and  their  wages  adjusted,  with  reference  to  their  skill 
and  experience  in  the  department  of  work  to  which  they  are  as- 
signed.    They  are  not  independent  contractors,  producing  de- 
signs or  shades  of  color  by  a  secret  process  of  their  own  which 
they  sell  as   patterns  or  colors  to  the  manufacturer  for  a  fixed 
price,  but  they  are  employes  bringing  their  skill  and  experience, 
m  the  use  of  the  materials  furnished  by  their  employer,  into  his 
service,  for  his  benefit  in  the  production  of  his  goods.     The  de- 
signs and  recipes  so  made  for  him  are,  as  between  his  employ^ 
and  himself,  his  for  the  purposes  of  his  own  manufaoturing  busi- 
ness.    Even  if  his  employe  had  obtained  letters  patent  for  his 
formula,  protecting  himself  thereby  against  the  public,  still  the 
employer's  right  to  continue  its  use  would  be  protected  by  the 
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rnited  States  courts:  Solomons  v.  United  States,  137  U.  S.  342. 
The  same  conclusion  was  reached  by  this  court  in  Slemmer's  Ap- 
peal, 58  Pa.  St.  155,  98  Am.  Dec.  248,  where  we  said:  "If  one  em- 
ployed by  another,  whilst  receiving  wages,  experiments  at  the  ex- 
pense of  his  employer,  constructs  an  invention,  and  permits  his 
ero-ployer  to  use  it  without  compensation  paid  or  demanded,  and 
then  obtains  a  patent,  a  license  to  the  employer  to  use  the  patent 
will  be  presumed."  But  tliis  case  is  much  stronger  than  that  of 
oTie  who  obtains  a  patent  as  in  Slemmer's  case,  for  here  the  exper- 
iments resulting  in  the  recipes  were  not  only  made  at  the  ex- 
pense of  the  employer,  but  for  him,  and  with  a  view  to  the  imme- 
diate use  of  their  results  in  his  business.  It  was  the  sole  and 
only  purpose  for  which  the  color  mixer  was  employed  and  paid. 
In  the  manufacture  of  carpets  the  spinning  of  the  yam  is  no  more 
a  part  of  the  process  than  is  the  preparation  of  the  colors  to  be 
made  use  of  in  working  out  the  pattern.  The  fact  is,  that  the 
spinner  and  the  weaver,  the  color  mixer  and  the  printer  who 
■uses  the  colors,  are  all  alike  in  their  relation  to  their  common 
employer.  The  labors  of  all  are  necessary  to  the  production  of 
a  carpet,  and  the  results  of  the  labor  of  all  belong  to  the  em- 
ployer who  pays  for  the  labor.  The  recipes  prepared  by  the 
color  mixer,  for  the  use  of  his  employers  in  the  manufacture  of 
their  carpets,  belong  to  them,  so  far  at  least  as  to  give  them  the 
right  to  continue  the  use  of  the  various  colors  and  slmdes  pro- 
duced by  them.  The  plaintiff  had  a  right,  if  he  chose  so  to  do, 
to  preserve  them  for  his  own  **^  use  in  the  future,  but  "his  right 
was  not  an  exclusive  one.  It  was  liis  duty,  by  virtue  of  his  em- 
ployment, and  by  reason  of  the  relation  his  work  bore  to  his  em- 
ployer's business,  to  enter  all  these  recipes  in  his  employer's  color- 
book;  for  none  of  the  patterns  of  carpet  manufactured  during  the 
twenty  years  of  the  plaintiff's  service  could  be  reproduced  with- 
out the  use  of  the  same  recipes,  for  the  preparation  of  the  colors 
to  be  employed,  that  had  been  used  when  the  pattern  was  first 
produced.  This  duty,  to  put  it  in  the  mildest  form,  the  plain- 
tiff had  improperly  neglected.  Ilis  employers  were  left  under 
the  belief  that  their  color-books  had  been  used,  and  that  the 
books  he  was  attempting  to  carry  away  were  in  every  sense  of  the 
word  tJieir  own  property.  ITad  this  been  true,  their  conduct  in 
requiring  him  to  leave  them  in  the  mill  would  have  given  the 
plaintiff  no  cause  of  action.  In  respect  to  this  subject,  the  mis- 
take under  which  they  labored  was  due  to  the  plaintiff's  failure 
in  duty  as  an  employ*'.  He  had  pushed  the  blanks  furnished  to 
him  to  one  side  and  had  used  only  his  own,  and  had  left  his  em- 


March,  1896.]  Dempsey  v.  Dobson.  819 

ployer  in  ignorance  of  his  conduct.  Kow,  let  it  be  conceded  that 
the  books  he  was  attempting  to  carry  away  were  his  own;  it  is 
nevertheless  true  that  they  contained  the  only  record  of  the  rec- 
ipes used  in  the  mill  for  twenty  years,  and  that  these  recipes  were 
a  part  of  the  stock  in  trade  of  his  employers.  Not  perhaps  the 
particular  copy  of  them  which  the  plaintiff  had  entered  in  his 
own  books,  but  the  processes  and  combinations  they  represented 
belonged,  for  the  purposes  of  their  business,  to  them,  and,  as  be- 
tween hdm  and  them,  they  had  a  right  to  some  record  or  register 
of  recipes. 

If  the  plaintiff  had  a  right  to  recover  in  this  action  because  of 
the  o^merghip  of  the  books  in  which  the  recipes  had  been  entered 
and  the  manner  of  his  detention,  when  he  attempted  to  take  them 
away,  the  jury  should  have  been  instructed  that  the  value  of  the 
recipes  was  not  to  be  considered  in  estimating  the  damages.  As 
between  these  parties,  as  we  have  already  said,  the  plaintiff  had 
no  exclusive  right  to  them.  It  was  his  duty  as  a  color  mixer  to 
enter  each  formula  in  his  employer's  books.  They  had  a  clear 
legal  right  to  the  knowledge  which  such  a  record  would  afford 
them,  and  the  copies  they  have  made  froan  his  books  should  have 
been  made  for  them  by  the  plaintiff  as  the  several  colors  were 
compounded  during  his  long  term  of  *^^  service.  The  plaintiff's 
claim  for  damages  must  rest  on  the  fact  that  he  owned  the  books 
that  were  kept  from  him.  In  addition  to  this,  anything  in  the 
manner  of  the  detention  that  shows  unnecessary  violence  or  dis- 
regard for  the  sensibilities  or  the  self-respect  of  the  plaintiff  may 
be  considered.  But  the  jury  should  be  told  in  this  connection 
that  they  should  also  consider  the  conduct  of  the  plaintiff — his 
disregard  of  his  duty  and  his  instructions  in  making  no  entries 
in  his  employer's  color-books — his  failure  to  disclose  this  fact  to 
them,and  leaving  them  under  the  honest  belief  that  he  was  remov- 
ing from  their  mill  their  own  color-books.  The  portions  of  the 
charge  embraced  m  the  fifth,  sixth,  and  seventh  assignments  of 
error,  if  stated  as  abstract  propositions,  would  be  unobjectionable, 
but  as  applicable  to  the  facts  of  this  case  they  were,  in  the  view 
we  have  taken  of  this  case,  misleading.  The  plaintiff  does  not 
seem  to  have  suffered  any  special  inconvenience  or  injury  because 
of  the  detention  of  his  books,  and  he  has  no  right  to  complain 
that  the  defendants  are  now  in  possession  of  one  list  or  register 
of  their  own  recipes.  They  are  entitled  to  such  a  register,  and 
it  should  have  been  made  for  them  by  the  plaintiff.  If  he  had 
discharged  his  whole  duty  as  an  employe  the  misunderstanding 
which  led  to  the  detention  of  his  books  could  not  have  occurred, 
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and  this  litigation  wouid  never  have  arisen.  The  first  assign- 
ment must  also  be  sustained.  The  letter  written  after  the 
plaintiff's  color-books  had  been  returned  to  him,  demanding  that 
the  copy  that  had  been  made  should  be  given  up  to  him,  was  in- 
admissible. It  was  an  argumentative  presentation  of  his  view  of 
his  rights  ns  an  employe  and  of  the  grievance  of  which  he  com- 
plained. It  was  unanswered.  It  was  the  declaration  of  the 
plaintiff  in  his  own  behalf,  and  was  no  more  admissible  because 
reduced  to  writing  than  it  would  have  been  if  delivered  orally. 
The  point  is  siubstiintially  ruled  in  Fraley  v.  Bisphan,  10  Pa.  St. 
320:  51  Am.  Dec.  486. 

The  judgment  is  reversed  for  the  reasons  now  given  and  a 
venire  facias  de  novo  awarded. 


Blffhts  of  an  Employer  to  Inventions  Made  by  hla  Employe*. 

A  master  simply  as  such,  In  the  absence  of  contract,  has  no  exclu- 
sive right  to  the  Inventious  of  his  servant.  "Persons  are  not  depilvod 
of  their  right  to  their  Inventions  while  In  the  services  of  others, 
unless  they  have  been  hired  and  paid  to  exercise  their  Inventive  fac- 
ulties for  their  employers.  A  contract  by  which  one  person  agrees 
to  pay  a  sum  of  money  for  the  time,  labor,  and  skill  of  another,  for  a 
given  period,  gives  the  employer  no  right  to  an  assignment  of  a  pat- 
ent that  is  Issued  to  his  emi>loy6  for  an  Invention  made  during  the 
period  of  his  employment,"  although  the  emploj'6  Is  assisted  by  the 
employer  who  pays  for  the  materials  used  In  getting  up  the  inven- 
tion: Hapgood  V.  Hewitt,  11  Biss.  184;  affirmed,  119  U.  S.  22G;  Solo- 
mons V.  United  States,  137  U.  S.  342. 

An  employ^  who  Is  the  first  discoverer  of  a  process  Is  entitled  to  a 
patent  therefor,  as  against  his  employer,  at  whose  request  and  ex- 
pense he  was  making  experiments  w^hlch  led  to  the  discovery:  Damon 
V,  Eastwlck,  14  Fed.  Rep.  40.  One  who  has  employed  a  skilled  work- 
man, for  a  stated  compensation,  to  take  charge  of  works,  and  to  de- 
vote his  time  and  services  to  devising  and  making  improvements  Id 
articles  manufactured.  Is  not  entitled  to  a  conveyance  of  patents  ob- 
tained for  inventions  made  by  him  while  so  employed,  In  the  absence 
of  an  express  agreement  to  that  effect:  I)«lzell  v.  Durbor  Mfg.  Co., 
149  U.  8.  315;  Dice  v.  Jollet  Mfg.  Co.,  11  111.  App.  109;  affirmed,  105 
111.  G49.  "The  mere  fact,  outside  of  any  specific  contract,  that  the 
appellant  was  In  the  employment  of  the  appellee  and  received  wages, 
and  even  used  the  material  of  appellee'  In  the  manufacture  of  his 
models  and  even  received  assistance  in  making  models  from  the  lat- 
ter's  employes  would  not  give  It  the  property  In  the  Invention,  to 
the  exclusion  of  the  former.  An  Invention  is  the  product  of  the 
mind,  and  the  making  of  models  and  perfornilng  of  the  experlifleuts 
are  only  mechanical  operations,  and  mere  labor  perfonned  for  appel- 
lant under  his  direotlou.  for  which  he  would  be  liable  to  be  chargt«d, 
or  the  time  lost  deducted  from  his  wages  or  time.  A«  between  em- 
ployer and  employ^,  the  right  to  the  Invention  belongs  to  the  one 
who  conceives  the  Idea,  and  follows  it  out  to  practical  Invention: 
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Agawam  Co.  v.  Jordan,  7  Wall.  602;  Collar  Co.  v.  "Van  Dusen,  23  Walk 
CeS";  Dice  v.  Joliet  Mfg.  Co.,  11  111.  App.  114. 

If  an  employer  hires  a  man  of  an  inventive  mind  to  Invent  for  hiiu, 
under  a  special  agreement  that  he  shall  own  the  iuvenUon  when 
mad*".  It,  whea  made,  becomes  in  eqiidty  the  property  of  the  em- 
ployer, and  he  is  entitled  to  an  assignment  of  any  patent  therefor 
talsen  ooit  by  the  employ^:  Joliet  Mfg.  Co.  v.  IMce,  105  111.  649;  Conti- 
nental Windmill  Co.  v.  Empire  Windmill  Co.,  8  Blatchf.  295. 

If  an  employ^  makes  an  invention  of  value  and  taJces  out  letters 
patent  for  it,  his  employer,  if  he  makes  use  of  the  Invention  without 
the  consent  of  the  patentee,  becomes  liable  to  pay  the  patentee  there- 
for, but  If  the  employs  is  directed  to  devise  or  perfect  an  instrument 
or  means  of  accomplishing  a  prescribed  result,  and  he  obeys  and  suc- 
ceeds, and  takes  out  letters  patent  for  his  invention  or  discovery,  he 
cannot  thereafter  plead  conclusive  title  thereto  as  against  his  em- 
ployer: Solomons  v.  United  States,  137  U.  S.  342. 

If  an  employ^  assigns  his  Invention  to  his  employer,  who  taken 
out  a  patent  on  it,  and  the  employe  then  makes  new  devices  for,  and 
as  a  part  of,  the  patented  article,  he  cannot  claim,  after  leaving  the 
employment,  that  such  devices  are  not  the  ones  patented,  and,  if  he 
makes  them  himself,  he  is  an  Infringer:  Time  Tel.  Co.  v.  Hummer, 
19  Fed.  Rep.  322. 

If  one  engages  the  services  of  an  inventor  under  a  contract  that  he 
shall  devote  his  ingenuity  to  the  perfecting  of  a  machine  for  the 
employer's  benefit,  the  latter  can  lay  no  claim  t^  improvements  con- 
ceived by  the  employ^  aftei-  the  expiration  of  such  agreement:  Apple- 
ton  V.  Bacon.  2  Black.  699. 

A  person  employed  for  the  purpose  of  perfecting  certain  machin- 
ery, and  bound  to  devote  his  skill  and  labor  to  the  interest  of  his 
employer,  is  not  by  that  fact  under  obligation  to  abstain  from  apT)ly- 
!ng  for  a  patent  in  his  own  name  for  such  machinery:  Green  v.  Wil- 
lard  Barrel  Co.,  1  Mo.  App.  202. 

Right  to  Use  Paievted  Article.  —  It  is  a  rule  of  universal  applica- 
tion that,  if  an  employs,  wilhout  any  express  agreement,  uses  the 
lame,  tools,  and  money  of  his  employer,  with  his  consent,  in  mak- 
ing an  Invention,  and  then  applies  it  practically  in  the  employei"'3 
business,  the  law  implies  a  license  to  the  employer  to  continue  to  use 
the  invention  in  his  business  even  after  the  relations  between  the  em- 
ployer .and  the  inventor  have  been  dissolved,  although  the  employ^ 
has  taken  out  a  patent  therefor:  McClurg  v.  Kingsland,  1  How.  202; 
Slemmer's  Appeal,  58  Pa.  St.  155;  98  Am.  Dec.  248;  Solomons  v. 
United  States,  137  U.  S.  342;  I>ane  etc.  Co.  v.  Locke,  150  U.  S.  193. 
"When  one  Is  in  the  employ  of  another  in  a  certain  line  of  work  and 
devises  an  Improved  method  or  instrument  for  doing  that  work,  and 
uses  the  property  of  his  employer  and  the  services  of  other  employes 
to  develop  and  put  in  practical  form  his  invention,  and  explicitly  as- 
sents to  the  use  by  his  employer  of  such  invention,  a  jury,  or  the 
court  trying  the  facts,  is  warranted  in  finding  that  he  has  so  far 
recognized  the  obligations  of  service  flowing  from  his  employment, 
and  the  benefits  resulting  from  his  use  of  the  property,  and  the  as- 
sistance of  the  employes  of  his  employer,  as  to  have  given  to  his 
employer  an  irrevocable  license  to  use  such  invention":  Solomons  v. 
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United  States,  137  U.  S.  346;  Jencks  v.  Langdon  Mills.  27  Fed.  Rpp. 
G22.  If  an  employe,  by  using  the  tools,  time,  and  money  of  his  em- 
ployer with  his  consent,  makes  an  invention  and  applies  It  in  bis 
employer's  business,  the  employer  may  continue  to  use  it,  and.  If  tJie 
improvement  is  a  process,  It  has  been  held  that  the  employer  may 
continue  to  practice  the  process  for  the  whole  period  of  the  patent: 
McClurg  V.  Klngsland,  1  How.  202.  If  an  employC  Is  hired  to  invent 
and  does  so,  and  puts  his  Invention  Into  use  in  his  employer's  busi- 
ness, the  latter  haa  the  right  to  use  the  particular  device  until  It  is 
worn  out,  although  he  acquires  no  rights  In  the  patent  itself:  Whit- 
ing V.  Graves,  3  Bann.  &  A.  Tat.  Cas.  222.  If  the  employ^  constructa 
his  Invention  for  the  use  of  his  employer,  and  uses  it  until  he  applies 
for  a  patent,  the  employer  has  a  right  to  use  the  patented  article 
until  It  Is  worn  out:  Magonn  v.  New  England  Glass  Co.,  3  Bann.  & 
A.  rat  Cas.  114.  An  Inventor  and  employe,  having  supervised  and 
directed  the  building  of  his  machine  for  his  employer,  a  license  In 
favor  of  the  latter  to  use  it  as  long  ea  It  lasts  Is  implied:  American 
Tube  Works  v.  Bridgewater  Iron  Co.,  26  Fed.  Rep.  334.  A  contract 
for  the  exclusive  right  to  an  employe's  inventive  skill  for  a  specified 
period  carries  an  exclusive  license  to  use  all  inventions  made  during 
that  period,  under  all  patents  and  extensions,  and  also  a  license  to 
use  all  inventions  previously  patented,  but  first  made  available  dur- 
ing that  period:  Wilkins  v.  Si>airord,  3  Bann.  &  A.  Pat.  Cas.  274.  If 
patented  improvements  are  developed  and  perfected  at  the  sole  ex- 
pense of  an  employer,  by  employes  who  receive  extra  pay  because 
of  their  known  ability  as  Inventors,  these  facts  alone  make  a  very 
strong  case  in  favor  of  the  right  of  the  employer  to  use  such  improve- 
ments witljout  further  compensation:  Beualey  v.  Northwesieru  Horse 
Nail  Co.,  20  Fed.  Rep.  250.  If  an  inveutor,  while  employed  by  a  man- 
ufacturer as  superintendent,  prepares  new  designs  for  use  in  his  em- 
ployer's business,  for  some  of  which  he  has  obtaiueti  patents,  and 
after  one  of  the  patented  designs  has  thus  been  used  in  the  business 
for  some  timo,  he  leaves  the  emploj-mcnt  and  assigns  the  patent  right, 
with  the  exclusive  right  to  manufacture,  to  a  third  party,  the  latter 
cannot  enjoin  the  original  employer  from  manufacturing  from  the 
assignod  design  as  the  latter  has  an  Implied  grant,  license,  or  i>rivi- 
lege  to  use  the  design,  arising  from  the  former  relation  between  him- 
self and  the  lnv<r.tor:  Herman  v.  Herman,  29  Feti.  Rep.  92.  If  it 
appears  that  the  invention  for  which  the  patent  in  question  w.-is 
gi-anted  was  develoi>ed  while  tlie  employe  was  In  the  service  of  the 
employer,  that  the  experiments  and  work  In  making  the  models  were 
done  at  his  factory,  that  the  patent  was  taken  out  by  ills  couusvl, 
at  his  expense,  and  that  articles  were  made  at  his  factory,  and 
put  upon  the  market  as  his  goods,  without  any  charge  made  or  de- 
manded for  the  use  of  the  invention,  though  made  and  sold  under 
the  8U|>ervi8ion  of  the  patentee  while  such  employe,  the  employer 
is  entitled  to  an  Irrevocable  exclusive  license  for  the  use  of  such  i>at- 
cnt:  EuHtis  Mfg.  Co.  v.  Euslls,  51  N.  J.  Eq.  505.  In  one  case,  a  m;in- 
ufacturlng  company  was  preparing  to  put  upon  the  mark<'t  a  new 
machine.  Its  Bupcrlntcndont,  knowing  this  Intention,  voluntarily  dis- 
dosed  to  the  company  a  device  of  his  own,  and  by  direction  of  the 
company,  with  Its  materials  and  at  its  expense,  roluntarily  applied 
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the  device  to  the  machines.  It  was  held  that  this  did  not  imply  an 
agreement  for  the  absolute  assignment  to  the  company  of  a  patent 
for  the  device,  but  implied  a  perpetual  license  to  the  company  to 
apply  the  device  at  its  factory  and  sell  the  machines  anywhere:  Fuller 
etc.  Mfg.  Co.  V.  Bartlett,  C8  Wis.  73;  60  Am.  Kep.  838.  In  another 
case,  an  inventor  was  employed,  at  a  salary  by  a  manufacturer,  to 
devise  a  new  and  improved  machine  and  superintend  the  making' 
thereof,  with  knowledge  that  his  employer  intended  to  construct  the 
machines  for  sale.  After  tbe  new  machine  was  invented,  the  invenL(>r 
left  the  employment  and  obtained  a  patent,  and  the  manufacturer 
continued  to  maJje  and  sell  the  machines.  The  original  patterns  were 
desti'oyed  by  fire  subsequently,  but  new  ones  were  made  by  the  em- 
ployer, and  he  continued  to  make  and  sell  the  machines.  The  in- 
ventor claimed,  but  was  refused,  a  royalty  on  the  machines  sold, 
and,  afterward  bromght  a  suit  for  infringement  of  patent  against  the 
users  of  machines  purchased  from  the  manufacturer.  It  was  held 
that  the  employer  had  an  implied  license  to  make  and  sell  the  ma- 
chines, and  that  this  license  was  not  terminated  by  the  destruction 
of  the  original  patterns:  Washington  etc.  Mfg.  Co.  v.  Kinney,  68  Fed. 
Rep.  500.  An  employe  who  is  the  OAvner  of  a  patent  cannot  intro- 
duce hjs  patented  device  into  his  employer's  business  without  the 
latter's  consent,  and  without  a  special  agreement  to  pay  him  and 
afrei'ward  demand  royalties  or  profits  or  damages  for  the  nsp  of  such 
device,  especially  when  the  device  has  been  developed  and  brought 
to  a  practical  condition  at  the  expense  of  the  employer:  Barry  v. 
Crane  etc.  Mfg.  Co.,  22  Fed.  Rep.  396. 

DVIDENCE— LETTERS.  WHEN  NOT  ADMISSIBLE  AS— A  party 
cannot  be  permitted  to  read  in  evidence  an  unanswered  letter  from 
himself  to  the  adverse  party  for  the  purpose  of  proving  the  trutli  of 
facts  stated  in  it,  though  it  was  in  reply  to  a  letter  to  liimself  which 
had  been  put  in  evidence:  Fearing  v.  Kimball,  4  Allen,  125;  81  Am. 
Dec.  690.  A  letter  written  by  one  party  to  a  transaction  to  the  other 
party  after  the  transaction,  giving  his  version  of  it,  and  not  answered 
by  the  other  party,  is  not  competent  evidence  against  the  latter  as  an 
admission:  Learned  v.  Tillotson,  97  N.  Y.  1;  49  Am.  Rep.  508. 
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[174  Pennsylvania  State,  369.] 

EVIDENCE.— DECLARATIONS  AND  ADMISSIONS  OF  AN 
AGENT  made  after  a  transaction  is  fully  completed  are  not  admis- 
sible against  his  principal. 

EVIDENCE— PRINCIPAL  AND  AGENT— DECT-ARATIONS 
of  a  superintendent  of  a  mill  to  the  effect  that  a  hanger  therein  had 
been  condemned,  and  should  be  removed,  if  made  away  from  the 
mill  some  days  after  a  servant  in  the  mill  has  been  injured  by  the 
breaking  of  such  hanger,  are  not  admissible  In  evidence  in  faror  of 
such  servant  and  against  his  master. 

NEGLIGENCE— INSTRUCTIONS.— In  an  action  by  a  servant 
to  recover  for  iwrsonal  injuries  sustained  through  the  alleged  neg- 
ligence of  the  master,  an  instruction  wliioh  ignores  the  possible  effect 
of  the  negligence  of  a  fellow-servant,  upon  which  there  is  evidence, 
la  erroneous. 
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I.  Johnson  and  "W.  H.  Harrison,  Jr.,  for  the  appellaut 
A.  A.  Cochran  and  A.  D.  MacDade,  for  the  appellee. 

»"  STERRETT,  C.  J.  Plaintiff  was  injured  by  the  breaking 
of  an  iron  hanger — used  for  holding  up  shafting  in  defendant 
company's  mill — while  he  and  a  fellow  workman,  named  Tay- 
lor, was  putting  the  hanger  in  place.  On  the  trial,  the  court 
permitted  plaintiff  to  prove  declarations  of  the  superintendent 
of  the  mill — made  several  days  after  the  occurrence  and  away 
from  his  place  of  business — to  the  effect  that  the  hanger  had 
been  condemned,  and  should  not  have  been  put  up  there,  etc. 
In  his  charge,  the  learned  trial  judge  commented  on  this  testi- 
mony, and  instructed  the  jury  that  if  what  the  superintendent 
had  said  in  relation  to  the  hanger  were  true,  the  plaintiff  might 
recover.  In  refusing  to  affirm  defendant's  tenth  request  for  in- 
Btructions  recited  in  the  seventh  specification,  he  also  said,  inter 
alia:  "The  great  question,  gentlemen,  in  this  case,  is.  Can  you 
rely  with  certainty  upon  the  statement  of  the  plaintiff,  his  wife, 
and  daughter,  that  Mr.  Davis,  the  superintendent,  knew  that  this 
was  imperfect  machinery,  and  that  it  was  before  condemned?" 

In  admitting  the  declarations  of  the  superintendent  of  the  mill, 
made  in  the  circumstances  disclosed  by  the  testimony  of  the  wit- 
nesses, and  in  afterward  instructing  the  jury  as  he  did,  in  rela- 
tion thereto,  we  think  there  was  error.  It  has  been  held,  in  a  long 
line  of  cases,  that  admissions  made  by  an  agent  as  to  past  occur- 
rences are  not  competent  evidence  to  affect  his  principal:  Hun- 
tingdon etc.  R.  R.  Co.  V.  Decker,  82  Pa,  St.  119,  and  cases  there 
cited.  Speaking  for  this  court,  Mr.  Justice  Mercur,  in  tliat  case, 
said:  *lt  is  a  well-established  rule  that  the  declarations  of  an 
agent,  made  at  the  time  of  the  particular  transaction  wliich  is 
the  subject  of  the  inquiry,  and  while  acting  within  the  scope  of 
his  authority,  may  be  given  in  evidence  against  his  principal,  aa 
e  part  of  the  res  gestae.  It  is  equally  well  settled  that  the  dec- 
larations of  an  agent,  made  after  the  transaction  is  fully  com- 
pleted and  ended,  are  not  admissible."  ^"^^  This  principle  has 
been  recognized  with  airproval  in  subsequent  cases,  including 
Dampman  v.  Pennsylvania  R.  R.  Co.,  166  Pa.  St  520.  It  there- 
fore follows  that  the  first  four  and  the  seventh  specifications  must 
be  sustained. 

The  learned  judge's  answer  to  defendant's  request  for  charge 
recited  in  the  fifth  specification  is  also  erroneous,  in  that  it  ig- 
nores the  effect  that  may  have  resulted  from  the  possible  negli- 
gence of  Taylor,  plaintiff's  fellow-workman,  in  unskillfully  and 
negligently  adjusting  the  set-screws  too  tightly — bo  much  too 
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tightly  that  the  hanger  was  therehy  broken.  This  -was  by  no 
means  an  unimportant  matter,  because  there  is  some  testimony 
tending  to  show  that  the  hanger  was  broken  in  consequence  of 
carelessly  and  improperly  tightening  the  set-screws,  by  either 
Taylor  or  the  plaintiff. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

AGENCY— DECLARATIONS  OP  AGENT  AS  TO  PAST  TRANS- 
AOTION. — ^An  agent,  after  a  transaction  has  been  completed,  cannot 
bind  his  principal  by  any  admission  or  declaration  he  may  make 
concerning  Its  character:  Borland  v.  Nevada  Bank,  99  Cal.  89;  37 
Am.  St.  Rep.  32,  and  note;  Ten-y  v.  Birmingham  Nat.  Bank,  93  Ala. 
599;  30  Am.  St.  Rep.  87,  and  note;  Plymouth  County  Bank  v.  Gil- 
raan,  3  S.  Dak.  170;  44  Am.  St.  Rep.  782.  To  the  same  effect  see 
Phelps  v.  James,  86  Iowa,  398;  41  Am.  St.  Rep.  497. 


Plucker  v.  Teller. 

[174  Pennsylvania  Statk,  529.] 

PLEDGE— SALE  OF— NOTICE.— A  pledgee  Is,  within  certain 
limits,  a  trustee  for  the  pledgor,  and  must  act  for  the  latter's  inter- 
ests, as  well  as  his  own,  but  their  interests  are  not  identical;  and 
when  they  may  require  different  action,  the  pledgee  is  entitled  to 
regard  his  own  interest  alone,  after  having  put  the  pledgor  on  his 
guard  by  notice  that  he  must  look  out  for  himself. 

PLEDGE— EXECUTION  SALE  OF  PROPERTY— TRUST— 
NOTICE. — If  default  is  made  in  the  payment  of  a  pledged  mortgage, 
and  the  pledgee  at  the  request  of  the  pledgor  forecloses  the  mort- 
gage and  sells  the  property  at  sheriff's  sale,  after  giving  explicit 
notice  to  the  pledgor  that  he  would  act  only  for  himself  and  would 
not  bid  the  property  in  for  any  more  than  enough  to  protect  his 
Interests,  and  that,  if  tlie  pledgor  desired  to  bid  anything  above  that 
amount  he  must  be  on  hand,  tlje  pledgee  may  purchase  the  property 
at  such  sale  in  his  own  right,  free  of  any  trust  in  favor  of  the 
pledgor,  and  the  latter  is  not  entitled  to  any  share  of  the  profits 
realized  toy  the  pledgee  on  a  resale  of  the  property.  In  such  case 
the  burden  of  proof  is  on  the  pledgee  to  show  that  he  is  entitled 
to  purchase  clear  of  any  trust  for  the  pledgor,  but  in  any  event  he 
!s  entitled  to  commissions  paid  by  him  for  the  resale  of  the  property. 

Assumpsit  to  recover  profits  made  from  the  sale  of  realty.  On 
April  25,  1891  plaintiff  borrowed  twelve  hundred  dollars  from 
defendant,  and  assigned  to  him  a  mortgage  for  two  thousand 
five  hundred  dollars  as  collateral  security.  On  October  21,  1891, 
the  loan  being  then  almost  due,  and  the  mortagor  being  in  de- 
fault, plaintiff  requested  the  defendant  to  foredlose  the  mortgage. 
The  defendant  foreclosed  the  mortgage,  had  the  property  sold  at 
sheriff's  sale,  bid  it  in  himself,  and  afterward  resold  it  at  a  profit. 
This  suit  was  brought  to  reoover  such  profit  Judgment  for 
plaintiff.    Defendant  appealed. 
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J.  Q.  JohnBon,  Q.  P.  Rich,  and  H.  C.  Boyer,  for  the  appellant 
0.  Eambo,  for  the  appellee. 

'^  MITCHELL,  J.     The  principle  that  a  pledgee  shall  not 
make  a  profit  out  of  the  pledge  without  liability  to  account  for  it 
to  the  pledgor  is  beyond  question,  but  it  is  not  applicable  to  the 
facts  of  the  present  action.     It  is  not  the  case  of  a  sale  by  the 
pledgee  against  the  will  or  in  derogation  of  the  interest  of  the 
pledgor,  or  without  notice  to  him,  but  one  made  by  the  pledgor's 
direction  or  request.     The  interest  on  the  mortgage  pledged,  as 
well  as  on  the  prior  mortgage,  being  paid,  its  value  as  an  in- 
vestment and  as  collateral  security  for  the  debt  was  depreciating, 
and  the  appellee  himself  called  upon  the  appellant  to  realize  on 
it  by  selling  it  out.    This  could  not  have  been  done  by  the  term? 
of  the  pledge,  which  only  authorized  appellant  to  sell  and  trans- 
fer the  mortgage,  a  power  which,  of  course,  would  have  to  be 
strictly  pursrued.     By  %vaiting  a  few  days  until  his  debt  matured, 
appellant,  under  the  terms  of  the  pledge,  could  have  sold  the 
mortgage  at  public  or  private  sale,  with  the  right  to  purchase 
and  hold  free  of  any  trust  or  claim  on  the  part  of  plaintiff. 
This,  however,  he  did  not  do,  but,  acquiescing  in  plaintiff's 
request,  he  sued  out  the  mortgage,  and  in  due  course  the  property 
was  put  up  by  the  sheriff  for  sale.     Appellant  was  under  no  ob- 
ligation to  bid,  but  chose  to  do  so  in  order  to  protect  his  interest 
in  the  mortgage  as  security  for  his  debt.    Had  he  bought  in  tho 
j»roperty  without  further  notice  to  the  plaintiff,  the  presumption 
might  still  have  been  that  the  purchase  was  to  preserve  the  pledge 
for  their  mutual  benefit  according  to  their  respective  rights,  and 
therefore  that  the  relation  of  trust  still  continued,  and  the  sale 
made,  as  the  learned  judge  below  held  that  it  did,  a  mere  substi- 
tution of  the  land  for  the  mortgage.     But  appellant  did  not  take 
this  course.     Tie  gave  explicit  notice  that  he  would  act  only  for 
himself,  and  would  not  bid  up  the  property  for  any  more  than 
enough  to  protect  the  loan,  and  that  if  plaintiff  desired  to  bid 
anything  above  that  amount,  it  would  be  necessary  for  him  to  be 
on  hand  himself.     Tliis  relieved  appellant  from  any  trust   in  case 
he  purchased,  and  put  him  in  the  position  of  an  ordinary  pur- 
chaser at  a  mortgage  sale,  who  takes  a  clear  title,  even  though 
he  be  the  mortgagee. 

**'**  This  feature  clearly  distingui.'^hes  the  present  case  from 
Brown  v.  Tyler,  8  Gray,  135,  G9  Am.  Dec.  239,  In  re  Gill)crt,  104 
N.  Y.  200,  and  the  other  New  York  cases  cited  by  appellee.  In 
fact,  this  case  is  more  closely  analogous  to  Bloomer  v.  .Sturjres, 
68  N.  Y.  1G8,  in  which  the  mortgagee  was  maJe  a  party  difjuJ- 
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ant  to  tlie  assignee's  bill  of  foreclosure,  and  his  interest  was  held 
to  have  been  extinguished.  The  principle  of  all  the  cases  is,  that 
the  pledgee,  being  within  certain  limits  a  trustee,  is  therefore  pre- 
sumed to  act  for  the  pledgor's  interest  as  well  as  his  own,  but 
their  interests  are  not  identical,  and,  where  they  may  require  dif- 
ferent action,  the  pledgee  is  entitled  to  regard  his  own,  after  hav- 
ing put  the  other  party  on  his  guard,  by  notice  to  him  that  he 
must  look  out  for  himself.  This  is  what  appellant  did.  When 
he  bought,  therefore,  he  bought  for  himself,  and  in  bis  own 
right.  He  thereiby  elected  to  take  the  property  on  account  of  the 
debt.  If  he  had  subsequently  sold  it  at  a  loss  he  could  not  have 
called  upon  the  plaintiff  to  make  good  the  deficiency,  for  there 
was  evidence  that  tihe  latter  had  distinctly  refused  to  preserve 
his  interestt  by  any  separate  bid  of  his  own  at  the  sale.  On  the 
other  hand,  appellant,  having  taken  the  risk  was  entitled  to  the 
profit  on  the  resale.  The  burden  of  showing  the  circumstances 
that  entitled  him  to  buy  clear  of  any  trust  for  the  pledgor  being 
on  the  appellant,  the  case  must  go  to  the  jury  on  that  point. 

In  any  view  of  the  case,  it  was  error  to  disallow  the  claim  for 
oommissions.  If  the  jury  should  find  in  plaintiff's  favor,  he 
would  thereby  get  the  profit  of  a  good  sale,  and  he  should  pay 
the  oommissions  earned  by  the  firm  which  made  it. 

Judgment  reversed  and  venire  de  novo  awarded. 


FLBDaE—^SALE— NOTICE.— A  pledgee  of  personalty  cannot,  to 
the  injury  of  his  pledgor,  transfer  the  pledge  or  divest  the  pledgor  of 
the  title  thereto  until  he  has  demanded  payment  and  given  the 
pledgor  opportunity  to  redeem,  and  then  only  at  public  sale  and  on 
notice:  Drake  v.  Cloonan.  99  Mich.  121;  41  Am.  St.  Rep.  58G;  Jeanes' 
ApiJeal,  116  Pa.  St.  573;  2  Am.  St.  Rep.  624.  At  common  law,  the 
pledgee  had  no  r'ight  to  sell  the  property  pledged  without  judicial 
process,  unless  he  gave  the  pledgor  reasonable  notice  to  redeem,  and 
the  pledgor  was  also  entitled  to  notice  of  the  pledgee's  intention  to 
tsell,  and  of  the  time  and  place  of  sale:  McDowell  v.  Chicago  Steel 
Works,  134  111.  491;  7  Am.  St.  Rep.  381.  See,  also,  the  note  to  Cooper 
V.  Simpson,  16  Am.  St.  Rep.  670,  and  the  extended  note  to  Griggs  v. 
Day,  32  Am.  St.  Rep.  730,  731. 

PLEDGE— SALE  BY  PLEDGEE  TO  HIMSELF.— It  appears  to  b« 
possible  by  a.gTeement  between  the  parties  to  authorize  the  pledgee 
to  purchase  the  pledged  property  at  a  sale  made  by  himself.  In  the 
absence  of  such  an  agreement,  a  sale  of  the  pledgee  to  lilmself, 
whether  his  name  is  used  or  the  property  is  bid  off  In  the  name  of 
another  for  his  benefit,  is  void,  and  leaves  him  the  owner  of  the 
pledge  as  before  such  Bale:  Extended  note  to  Griggs  v.  Day,  32  Am. 
St.  Rep.  731. 
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Wagoner's   Estate. 

(174  Pknnstltaioa  Stats,  65a.] 

GIFTS.— DELIVERY  OF  PROPERTY  with  Intent  to  g\\e  \m 
abs<^utely  necessary  to  the  validity  of  a  gltL  Words  alone  are  not 
suthclent. 

GIFTS— DELIVERY.— A  gift  of  a  bond  with  a  warrant  of 
attorney  to  confess  Judgment,  when  delivered  by  the  donor  to  a 
third  party  to  be  held  by  him  until  the  donor's  death  and  then  given 
to  the  donee,  who  has  knowledge  of  this  arrangement,  is  a  valid 
gift  in  trust,  which  becomes  absolute  by  delivery  by  the  trustee 
to  the  donee  after  the  donor's  death,  notwithstanding  the  fact  that 
ibe  bond  is  to  bear  interest  during  the  donor's  life,  and  this  mistake 
Is  rectified  by  the  Indorsement  of  the  payment  of  Interest  on  the 
l>ond  without  the  actual  iwiyment  thereof.  In  such  case,  the  fact  that 
the  bond  is  subject  to  redelivery  to  the  donor  in  case  he  outlives  the 
donee  does  not  iuvnlidaie  the  gift,  if  there  is  no  express  provision 
for  such  redelivery  reserved  In  the  trust. 

"W.  M.  Hayes  and  J.  C.  Hayes,  for  the  appellant 

A.  T.  Parke,  for  the  appellee. 

»«®  DEAN,  J.  Wimam  A.  Wagoner,  on  the  Igt  of  April, 
1893,  being  possessed  of  a  considerable  estate,  both  personal  and 
real,  died  intestate,  unniairried,  and  without  issue.  There  were 
many  collateral  relatives,  among  them  a  niece,  Frances  S.  Dorian, 
this  appellant.  She  had  lived  in  the  house  of  her  uncle  thirty 
***  years;  the  fifteen  preceding  his  death  she  was  the  only  mem- 
ber of  liis  family.  During  the  last  years  of  his  life,  she  did  the 
household  work  and  nmch  other,  such  as  taking  care  of  cows, 
milking,  churning,  cleaning  stables,  and  working  the  garden. 
About  October,  1891,  the  decedent  called  on  John  H.  Skiles,  a 
justice  of  the  peace,  and  asked  him  to  prepare  a  deed  from  him 
to  Frances  for  thirty-two  acres  of  his  land.  Skiles  suggested  she 
might  not  want  the  land,  and  that  a  severance  of  this  quantity 
might  spoil  the  farm;  he  designated  a  will  as  the  best  method  of 
carrj'ing  out  his  purpose  toward  his  niece;  the  uncle  said  he 
would  think  about  it,  and  left.  In  about  six  months,  he  called 
again  on  Skiles,  and  executed  in  favor  of  his  nioce  a  bond  dated 
April  1,  1891,  in  sum  of  two  thousand  dollars,  payable  to  her 
absolutely  in  one  year,  with  interest  at  rate  of  five  pox  cent,  to 
which  was  appended  the  usual  warrant  of  attorney  for  confes- 
sion of  judgment.  This  bond,  after  formal  execution,  he  handed 
to  Squire  Skiles,  to  be  by  him  safely  kept  and  delivered  to  Fmn- 
cea  after  his  death.  Skiles  8ug;iested  to  him  that  the  bond 
would  draw  interest  during  his  life,  and  Wagoner  said  he,  Skiles, 
should  mark  the  interest  as  paid  on  the  first  day  of  April  of  each 
year.    On  the  first  day  of  April,  1892,  he  did  indorse  the  inter- 
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est  as  paid  for  the  preceding  year.  Some  time  after  the  hond 
had  been  deposited  with  Skiles,  the  uncle  told  his  niece  that 
''There  was  a  bond  of  two  thousand  dollars  at  Squire  Skiles,  and 
[she]  was  to  leave  it  there  as  long  as  he  lived,  and  at  his  death 
[she]  was  to  go  and  get  it."  In  a  few  days  after  his  death  she 
called  for  the  bond,  and  Sidles  gave  it  to  her. 

The  administrator  having  filed  his  account  of  the  personalty 
showing  a  balance,  an  auditor  was  appointed  to  distribute;  the 
niece  presented  the  bond  as  a  debt  against  her  uncle's  estate;  the 
other  collateral  heirs  resisted  her  claim.  The  auditor,  on  the 
facts  as  stated,  was  of  the  opinion:  1.  There  was  no  actual  deliv- 
ery of  the  bond  to  the  niece;  2.  The  deposit  of  the  bond  with 
Skiles  was  not  in  trust  for  her,  because  the  evidence  did  not  show 
the  uncle  had  parted  with  hie  dominion  over  it. 

He  therefore  declined  to  allow  her  claim  on  the  bond.  She 
also,  evidently  in  anticipation  of  an  adverse  decision  in  this  par- 
ticular, made  a  claim  for  wages,  for  six  years  preceding  her  un- 
cle's death,  on  a  quantum  meruit;  this  also  the  auditor  disallowed, 
^^^  because,  as  the  evidence  showed,  she  had  been  regularly  paid 
at  the  rate  of  fifty  dollars  per  year,  and,  settlements  having  been 
made  on  this  basis,  there  was  no  implied  promise  to  pay  more. 
In  this  particular,  he  was  clearly  right.  Having  made  his  report, 
and  exceptions  being  filed  thereto,  the  orphan's  court  overruled 
the  exceptions  and  confirmed  the  report  absolutely.  From  that 
decree,  we  have  this  appeal.  All  the  errors  assigned  are  re- 
solved by  the  answer  to  one  question,  viz..  Under  the  facts,  did  a 
right  to  the  bond  pass  to  the  niece? 

No  one  will  question  the  correctness,  in  the  abstract,  of  the 
legal  propositions  stated  so  clearly  and  concisely  by  the  auditor: 

"In  all  gifts,  a  delivery  of  the  things  given  is  essential  to  their 
validity;  for  although  every  other  step  is  taken  that  is  essential  to 
the  validity  of  a  gift,  if  there  is  no  delivery,  the  gift  must  fail. 
Intention  camnot  supply  it;  words  cannot  supply  it;  actions  can- 
not supply  it;  it  is  an  indispensable  requisite,  without  which  the 
gift  fails,  regardless  of  the  consequences":  Thornton  on  Gifts 
and  Advancements,  sec.  131. 

"The  consummation  of  every  parol  gift  is  delivery.  There 
must  be  an  actual  transmutation  of  possession  and  property;  and 
the  real  question  in  all  such  cases  is  whether  the  donor  has  parted 
with  his  dominion  over  it":  Thornton  on  Gifts  and  Advance- 
ments, sec.  134. 

On  these  and  like  authorities,  the  auditor  concludes  there  was 
no  gift,  for  there  was  no  delivery.    And  as  to  the  argument  that 
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the  "bond  was  delivered  to  Skilee,  to  be  by  him  held  in  trust  for 
her,  the  auditor  holds: 

"Delivery  of  the  property  in  question,  with  the  intent  to  give, 
is  absolutely  necessary  to  the  validity  of  the  gift.  The  owner 
must  part  N^nth  his  dominion  and  control  of  the  thing  before  the 
gift  can  take  effect.  There  must  be  an  actual  and  positive 
change  of  possession.  Words  of  gift  are  not  sufficient.  They 
alone  convey  no  title,  and  are  not  the  basis  of  any  action":  8 
Am.  &  Eng.  Ency.  of  Law,  1314,  and  other  authorities  to  the 
same  point.  The  auditor  then  states  the  question  for  his  deci- 
sion thus:  'T.t  is  clear  from  the  testimony  that  the  money  repre- 
sented by  the  bond  for  two  thousand  dollars  was  intended  by  the 
decedent  to  be  a  gift  to  Frances  S.  Dorian,  to  take  effect  after  his 
death.  The  question  here  raised  is,  whether  or  not  the  fact3 
ehow  a  sufficient  delivery  to  execute  the  gift." 

"****  It  seems  to  us  the  undisputed  facts  found  by  the  auditor 
do  not  warrant  the  inferences  drawn  from  them  by  'him,  that  the 
donor  had  not  parted  with  his  control  over  the  bond.  Here 
was  an  unlearned  man  disclosing  to  one  assumed  by  him  to  be 
entirely  competent  to  assist  him  his  purpose  to  revs-ard  his  favored 
niece  by  an  absolute  gift  of  two  thousand  dollars,  of  which 
she  was  to  come  into  the  full  enjoyment  at  his  death.  No  other 
reasonable  inference  can  be  drawn  from  Skiles'  testimony.  The 
donor  first  wants  to  make  her  an  absolute  deed  for  part  of  the 
farm;  he  is  deterred  froon  doing  this  because  of  Skiles'  suggestion 
that  it  might  depreciate  the  value  of  the  whole  farm;  his  mind 
then  turns  to  the  execution  of  his  purpose  by  delivering  the 
bond  to  Skiles  for  her.  Skiles  then  draws  the  bond,  and  the 
donor  executes  it  and  places  it  in  Skilee'  possession,  to  be  handed 
her  after  his  death.  If  the  evidence  had  gone  no  farther,  we 
think  no  one  oould  question  the  creation  of  a  trust  in  Skiles  to 
be  carried  into  effect  on  the  happening  of  the  contingency,  the 
uncle's  death  and  her  survivorship.  The  uncle  placed  in  the 
hands  of  Skiles  an  obligation  for  two  thousand  dollars  to  be  de- 
livered to  the  niece  at  his  death,  and  then  notified  the  beneficiary 
that  he  had  created  the  trust  and  of  the  terms  of  it  Equity  would 
not  lend  its  aid  in  the  creation  of  a  voluntary  intended  trust,  but 
this  trust  was  fully  created  by  the  donor;  all  that  remained  for 
equity  was  to  enforce  it. 

One  of  the  facts  from  which  it  is  assumed  the  donor  still  exer- 
cised dominion  over  the  bond  is,  that  he  authorized  Skiles  to 
indorse  the  interest  paid  during  his  lifetime;  but  this,  obviously, 
was  a  plan  suggested  by  Skilee'  mistake  in  drawing  the  instru- 
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ment;  instead  of  expressing  in  it  tlie  intention  of  the  obligor  that 
it  should  be  payable  at  his  death,  he  made  it  payable  in  one  year, 
with  interest  at  five  per  cent;  then,  the  very  difficulty  raised  by 
his  own  blunder,  he  mentions  to  the  oibligor,  viz.,  that  it  will  bear 
interes't  in  his  lifetime.  Wagoner,  no  wiser  than  he,  then 
suggests  that  the  mistalce  of  expressing  what  was  not  meant  could 
be  cured  by  indorsing  on  the  instrument  what  was  not  true,  to 
wit,  that  he  had  paid  annually  the  interest.  What  he  did  in- 
tend he  clearly  expressed  to  the  scrivener,  who  wrote  what  he  did 
not  intend,  and  then  was  adopted  a  clumsy  device  to  avoid  the 
effect  of  a  scrivener's  mistake.  But  in  all  this  there  was  no  in- 
tention to  retain  control  over  the  gift;  only  an  effort  to  carry  out 
the  intention  of  the  giver. 

*****  But  did  the  contingency  that  the  gift  was  not  to  take  ef- 
fect except  in  case  of  the  survivorship  of  the  niece  render  it 
void?  The  gift  here  was  to  Skiles  as  trustee,  the  trust  to  be  exe- 
cuted by  the  trustee  by  delivery  to  the  donee  at  his  death.  Then 
12ie  donor  informs  the  niece  of  the  gift,  and  that  at  his  death 
she  is  to  go  to  Skiles  and  get  the  bond.  The  delivery  to  the 
trustee  for  purposes  of  the  trust  was  absolute;  if  the  niece  sur- 
vived him,  the  bond  was  to  be  delivered  to  her;  if  the  remote  con- 
tingency that  the  aged  uncle  survived  the  niece  happened,  doubt- 
less it  was  his  secret  intention,if  that  contingency  occurred  to  him 
the  bond  should  be  redelivered  to  him;  but  he  annexed  no  such 
reservation  to  the  trust;  he  retained  no  such  control  or  dominion 
over  it  in  the  mean  time;  the  death  of  either  determined  only  the 
duty  of  the  trustee.  A  e'hancellor  on  Skiles'  evidence  as  to  what 
waa  said  by  the  donor  to  him  when  the  bond  was  put  in  his  pos- 
session, and  the  declaration  of  the  donor  to  the  donee,  would  have 
restrained  Skiles  from  delivering  it  bo  either  during  the  life- 
time of  both,  and  on  the  death  of  the  niece  first,  might  have  or- 
dered its  cancellation,  but  if  the  uncle  died  first  would  have  com- 
pelled its  delivery  to  the  niece.  Skiles  testifies  he  would  have 
given  the  bond  back  to  Wagoner  if  he  had  asked  him  for  it;  that 
is  wholly  immaterial;  Sidles'  duty  as  a  trustee  is  not  measured 
by  what  he  would  have  done,  but  by  what  he  ought  to  have  done 
under  the  express  terms  of  his  trust,  with  express  notice  of.  it  to 
the  beneficiary. 

The  delivery  to  him  was  a  good  delivery  to  her,  as  is  held  in 
Stephens  v.  Huss,  54  Pa.  St.  30,  and  Stephens  v.  Ehinehart,72  Pa. 
St.  434.  In  this  last  case,  deeds  for  lands  had  been  executed  by  a 
grantor  and  delivered  to  a  third  party  to  be  by  him  delivered  to 
the  grantees  after  the  grantor's  death,  and  they  were  so  delivered. 
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This  court,  Sharewood,  J.,  saj-s:  "That  the  delivery  of  the  deed  in 
controversy  aft«r  the  death  of  the  grantor  took  effect  by  relation 
to  the  first  delivery  seems  a  point  very  well  settled  by  the  decided 
cases."     Then  is  quoted  with  approval  the  opinion  in  Foster  v. 
Mansfield,  3  Met414,  37  Am.Dec.54:  "WTiere  the  future  delivery 
is  to  depend  upon  the  payment  of  money  or  the  performance  of 
some  other  condition,  it  will  be  deemed  an  escrow.    Where  it  is 
merely  to  await  the  lapse  of  time  or  the  happening  of  some  con- 
tingency, and  not  the  performance  of  any  condition,  it  will  be 
deemed  the  grantor's  deed  presently.     Still,  '^®*  it  will  not  take 
effect  as  a  deed  until  the  second  delivery,  but,  when  thus  deliv- 
ered, it  will  take  effect  by  relation  from  the  first  delivery."     And 
other  cases  to  same  effect  are  cited.      There    is  no  distinction 
in  this  respect  between  an  instrument  constituting  the  evidence 
of  a  gift  of  land  and  one  evidencing  a  gift  of  money.     In  Hum- 
mers Estate,  161  Pa.  St.  215,  the  donor  delivered  to  a  third  party 
three  promissory  notes  under  seal  to  be  delivered  to  a  nephew  and 
niece  after  his  death,  or  payable  after  his  death.     It  was  held,  the 
present  chief  justice  rendering  the  opinion,  that  the  delivery  was 
complete  as  evidence  of  an  existing  debt  payable  in  the  future, 
and  the  gift  was  irrevocable.    In  Candor's  Appeal,  27  Pa.  St.  119, 
the  decedent  executed  a  bond  in  two  thousand  dollars  paj-able  ten 
years  after  date,  or  at  his  death,  to  his  daughter,  and  delivered  it 
to  a  trustee  to  be  handed  to  her.     Although  he  afterward  under- 
took to  revoke  the  gift  by  his  will,  and  died  before  the  expira- 
tion of  the  ten  years,  this  oourt  held  the  gift  irrevocable.     We 
are  clearly  of  the  opinion,  that  this  was  an  express  trust  by  parol, 
which  took  effect  as  soon  as  created;   the  enjoyment  of  the  sub- 
ject of  the  trust  by  the  beneficiary  could  be  defeated  only  on  the 
happening  of  the  one  contingency,  her  death  before  her  uncle's; 
the  subject  of  it  having  passed  completely  out  of  his  control,  that 
control  could  only  be  resumed  by  him  on  the  happening  of  the 
same  contingency;   a  subsequent  event,  his  survivorship,  might, 
through  the  interposition  of  equity,  restore  to  him  tlie  bond,  but 
a  change  of  intent ioii  on  his  pwirt  never  could. 

The  decree  of  the  court  below  is  reversed,  and  it  is  directed 
that  the  fund  be  distributed  in  accordance  with  this  opinion. 


aiFTS—DE:LI VERY— INTENT.— To  const Itute  a  valid  jrlft  between 
living  pofpons,  there  must  be  delivery  of  the  subject  matter  of  the 
Ulft,  with  the  Intent  on  the  part  of  the  donor  to  transfer  the  right 
of  propertv  to  the  donee  or  to  gome  one  for  his  use:  DouKherty  v. 
Moore.  71  Md.  248;  17  Am.  St.  R«p.  508.  and  note.  Notflilnjc  oan  take 
effect  as  a  plft  whlfh  df>e«  not  nmiiifest  nil  Intention  to  relliirnilsli  the 
right  of  dominion  on  one  hand  and  cr«ate  It  on  the  other:  Betate  of 
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Smith,  144  Pa.  St.  428;  27  Am.  St.  Rep.  641,  and  note.  A  gift  of 
personal  property  made  with  the  intent  to  take  eflFect  immediately 
and  irrevocably,  and  fully  executed  by  complete  delivery,  is  bind- 
ing as  a  gift  inter  vivos,  even  if  the  donor  was  In  extremis  and  died 
soon  after:  Ilenschel  v.  Maurer.  69  Wis.  576;  2  Am.  St.  Rep.  757.  To 
constitute  a  valid  gift  inter  vivos  the  donor  must  part  with  the 
dominion  of  the  property  given,  and  his  acts  showing  his  intent  to 
so  part  with  the  dominion  mxLst  be  as  pronounced  and  decisive  as 
it  is  possible  with  the  subject  matter  of  the  gift:  Jones  v.  Weakley, 
99  Ala.  441;  42  Am.  St.  Rep.  84. 

GIFTS— DELIVERY  IN  TRUST,— It  Is  not  necessary  that  deliv- 
ery should  be  to  the  donee  In  persoru  It  may  be  made  to  some 
person  for  him,  or  to  a  trustee  for  that  purpose:  Love  v.  Francis, 
63  Mich.  181;  6  Am.  St.  Rep.  290;  Estate  of  Smith,  144  Pa,  St.  428; 
27  Am.  St.  Rep.  641,  and  note. 


Johnson  Company  v.  Millee. 

[174  Pennsylvania  Statk,  605.] 

(XmPORATIONS— INSOLVENCY- SALE  OF  PROPERTY.— 
If  after  a  railway  company  has  bought  rails  and  distributed  them 
along  a  projected  line  of  road,  it  is  enjoined  from  proceeding  with 
the  construction  of  the  road  before  the  rails  are  laid,  and,  becoming 
insolvent,  resells  the  rails  to  the  manufacturer  in  part  payment  of 
the  unpaid  purchase  price,  the  resale  is  valid  after  possession  taken 
thereunder,  as  against  another  creditor  of  the  company  who  subse- 
quently attaches  them  as  its  property. 

CORPORATIONS— SALE  OF  PROPERTY.— After  the  opera- 
tion of  a  corporation  has  become  a  matter  of  direct  public  Interest 
and  concern,  its  property,  which  is  reasonably  essential  to  the  exer- 
cise of  its  franchises,  cannot  be  sold  by  it  or  its  creditors  piecemeal, 
so  as  to  stop  its  operations  or  defeat  the  objects  of  its  charter,  but 
all  of  Its  property  which  has  not  yet  become  a  part  of  its  structures, 
and  for  which  it  has  no  present  use,  may  be  thus  sold. 

G.  M.  Roads,  F.  G.  Fajquhar,  and  F.  P.  Krebs,  for  tlie  ap- 
pellant. 

E.  H.  Kocli  and  H.  B.  GraefF,  for  the  appellee. 

***®  FELL,  J.  The  issue  in  this  case  was  framed  to  deter- 
mine the  title  to  certain  steel  rails  seized  by  the  slieriff  of  Schuyl- 
kill county  under  an  attachment  as  the  property  of  the  Inter- 
County  Street  Eailway  Company.  The  railway  company  was  au- 
thorized hy  its  charter  to  construct  and  maintain  a  railway  from 
Tamaqua,  Schuylkill  county,  to  Lansford,  Carbon  county.  After 
a  part  ^^"^  of  the  road  had  been  built,  the  company  was  enjoined 
from  proceeding  further  with  its  construction  until  the  consent 
of  the  township  and  borough  authorities  and  other  parties  in  in- 
terest should  be  obtained.  The  railway  company  at  this  time 
was  indebted  to  the  Johnson  Company  for  rails,  spikes,  bolts,  and 
fish-plates,  and,  being  unable  to  use  or  pay  for  these  articles,  it  re- 
sold them  to  the  Johnson  Company  at  the  invoice  price  in  partial 
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discharge  of  the  debt.  Possession  of  the  property  resold  was 
taken  by  the  plaintiff  before  the  attachment  issued,  and  the  only 
questions  raised  at  the  trial  related  to  the  right  of  the  railway 
company  to  sell  the  property,  and  to  the  validity  of  the  exercise 
of  the  right  if  it  existed.  The  property  attached  in  Schuylkill 
county,  the  title  to  which  is  in  dispute  in  this  proceeding,  con- 
sisted of  eighty-two  steel  rails.  These  rails  had  been  delivered 
along  the  line  of  the  proposed  road,  but  none  of  them  had  been 
used  in  its  construction,  if  there  had  been  any  construction  in 
Sohuylkill  county. 

The  claim  of  the  attaching  creditor  is  based  upon  the  ground 
that  the  railway  company,  being  insolvent,  could  not  lawfully 
prefer  one  of  its  creditors  by  a  sale  or  transfer  of  property  neces- 
sary for  its  operations.  It  is  undoubtedly  the  rule  that  when  the 
operations  of  a  corporation  are  matters  of  direct  public  interest 
and  concern,  its  property  which  is  reasonably  essential  to  the  ex- 
ercise of  its  franchises  cannot  be  aliened  by  the  corporation  or 
Bold  by  its  creditors  piecemeal  so  as  to  stop  it  operations  or  de- 
feat the  object  of  its  charter:  Susquehanna  Coal  Co.  v.  Bonham. 
9  Watts  &  S.  27;  42  Am.  Dec.  315;  Rej-nolds  v.  Reynolds 
Lumber  Co.,  169  Pa.  St  626;  47  Am.  St.  Rep.  935.  The  grant 
by  the  state  to  the  Inter-County  Railway  Company  was  for  a  use 
in  which  the  public  was  interested,  and  it  may  be  assumed  that, 
if  the  company  had  reached  the  stage  of  active  operation,  and 
the  rails  in  question  had  become  a  part  of  its  roadway,  they 
could  not,  under  the  circumstances,  have  been  sold,  as  the  com- 
pany was  insolvent  and  the  effect  of  the  sale  would  have  boon  to 
strip  it  of  property  necessary  for  the  exercise  of  its  francliisee. 
The  right  contested,  however,  was  that  of  a  company  which  had 
not  completed  or  operated  any  part  of  its  road  to  sell  rails  which 
had  not  become  part  of  its  structure,  and  for  which  it  had  no 
present  use.  Its  right  to  make  the  sale,  if  the  surplus  had  resulted 
from  an  overpurchase,  or  had  been  caused  by  the  shortening  of  its 
route  or  the  abandoning  of  a  part  *****  of  it,  oould  not  be  ques- 
tioned. Its  franchiftee  remained;  it  was  merely  forbidden  to  pro- 
ceed with  its  work  until  the  necessary  consent  should  be  obtained. 
Until  this  condition  was  complied  with,  it  could  not  use  those 
rails,  and  we  see  no  reason  why  it  was  not  at  b"berty  to  sell  them. 
The  sale  was  effected  by  means  of  a  written  instrument  regularly 
executed  by  the  proper  officers  of  the  company  in  pursuance  of 
a  resolution  of  the  board  of  directors.  At  the  meeting  of  the 
board,  five  of  the  eight  members  were  present,  and  the  action  was 
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tmanimous,  and  has  not  since  been  abjeeted  to  by  anyone  inter- 
ested in  the  company.     Under  the  circumstances  disclosed  by  tho 
testimony,  the  appellant  has  no  standing  to  question  it. 
The  judgment  is  affirmed. 

EXHCUTION  AGAINST  PROPERTY  OF  QUASI  PUBLIC  COR- 
PORATION.—The  property  of  a  public  carporation,  such  as  a  rail- 
road or  bridge  company,  which  is  essential  to  the  exercise  of  its 
corporate  franchises  and  to  the  discharge  of  the  duties  it  has  assumed 
toward  the  general  public,  cannot,  without  statutory  authority,  be 
sold  to  satisfy  a  common-law  judgment  either  on  execution  or  by  an 
order  or  decree  of  court:  Overton  Bridge  Oo.  v.  Means,  33  Neb.  857; 
29  Am.  St.  Rep.  514,  and  note;  Gardner  v.  Mobile  etc.  R.  R.  Co.,  102 
Ala.  685;  48  Am.  St.  Rep.  84,  and  note. 

CORPORATIONS— RIGHT  TO  DISPOSE  OF  PROPERTY.— A 
private  corporation  may  dispose  of  its  property  without  express 
statutory  authority:  Benbow  v.  Cook,  115  N.  O.  324;  44  Am.  St.  Rop. 
454;  Pinch  v.  UUman,  105  Mo.  255;  24  Am.  St.  Rep.  383,  and  note. 
To  the  same  effect  see  Homes  etc.  Mfg.  Co.  v.  Homes  etc.  Metal  Co., 
127  N.  Y.  252;  24  Am.  St.  Rep.  448,  and  note. 
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[176  Pennsylvania  State,  66.] 

CORPORATIONS— LIABILITY  OF  STOCKHOLDER.— JUDG- 
MENT AGAINST  A  STOCKHOLDER  in  a  corporation  and  execu- 
tion levied  on  his  real  estate  in  the  state  where  the  corporation  is 
created  for  an  amount  that  exhausts  his  liability  theredn  Is  a  bar  to 
an  action  in  another  state  to  enforce  his  liability  as  a  stockholder. 

CORPORATIONS— LIABILITY  OP  STOCKHOLDERS.— If  the 
liability  Imposed  by  statute  upon  stockholders  in  a  corporation  is 
contractual,  it  may  be  enforced  outside  the  limits  of  the  state. 

CORPORATIONS— RECEIVER'S  RIGHT  TO  RECOVER  ON 
STOCKHOLDER'S  LIABILITY.— It  is  presumed.  In  the  absence  of 
decision  In  a  sister  state,  that  the  liability  of  a  stockholder  In  an 
Insolvent  corporation  created  in  that  state,  and  not  already  sued 
upon,  passes  to  its  receiver  as  an  asset  for  the  payment  of  corpo- 
rate debts.    He  alone  can  sue  upon  such  liability. 

CORPORATIONS— RECEIVERS— LIABILITY  OF  STOCK- 
HOLDER AS  ASSETS.— After  a  corporation  has  become  Insolvent 
and  a  receiver  has  been  appointed  for  It,  the  liability  of  its  stoc-k- 
holders,  contractual  under  the  statute  and  not  as  yet  sued  upon, 
constitute  an  asset  for  the  payment  of  the  corporate  debts,  and  he 
alone  has  the  right  to  sue  and  recover  on  such  liability. 

CORPORATIONS— RBCEiIVERS-RIGHT  TO  RECOVER  AS- 
SETS.—A  receiver  represents  not  only  the  corporation  for  which  he 
Is  appointed,  'but  all  Its  creditors,  and  as  to  the  latter.  It  Is  his  duty 
to  secure  all  the  assets  available  for  their  payment.  For  this  pur- 
pose he  succeeds  to  tlieir  rights,  and  has  all  the  powers  to  enforce 
such  rights  that  the  creditors  before  his  appointment  had  In  their 
own  behalf,  eveu  though  such  powers  be  beyond  those  wlilch  be  has 
as  the  representative  of  the  corporation  alone.  As  each  creditor  may 
sue,  the  right  Is  equal  In  all,  and  the  receiver,  who  represents  all 
alike,  is  the  proper  party  to  assert  the  common  right  aud  pursue  the 
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common  remedy  for  the  common  benefit,  as  to  all  claims  not  In  suit 
at  Cbe  time  of  bis  appoinlmeut. 

CORPORATIONS— RECBIVBR'S  RIGHT  TO  SUE.— Ahiougb 
a  cTeditx)r  or  class  of  creditors  of  a  corijoration  have  special  claim* 
affainst  special  liabilities  xrpon  which  suit  has  not  been  brought,  tbia 
does  not  depriv*  tb«  receiver  for  tbe  corporation  of  the  right  to  sue 
for  and  recover  them  all  into  his  hands  for  proper  dlstributioa. 

Aasimrpsit  to  enforce  liability  of  a  stockholder  in  a  corporation 
created  in  Kanfiaa  end  imposed  by  the  lajws  of  that  state.  Plain- 
tiff brought  the  action  to  recover  a  d<ebt  owing  to  him  by  de- 
fendant, who  was  d  stockholder  in  the  Western  Farm  Mortgage 
Trust  Company,  a  Kansas  corporation,  for  Which  a  receiver  had 
been  already  appointed.  Judgment  for  plaintiflf.  Defendant  ap- 
pealed. 

"W.  C.  Hannis  and  A.  S.  Letchworth,  for  the  appellant. 

A.  W.  Horton,  for  the  appellee. 

"  MITCIIELL,  J.  The  affidavit  sets  up  three  grounds  of  de- 
fense: 1.  That  defendant  is  a  citizen  and  resident  of  Pennsylva- 
nia, and  is  not  bound  by  the  laws  of  Kansas,  under  which  the  lia- 
bib'ty  is  claimed  to  arise;  2.  That  he  is  a  creditor  of  the  "Western 
Farm  Mortgage  Trust  Company,  as  well  as  a  stockholder,  and 
presumably  tliat  he  claims  a  right  of  setoff  against  the  liability, 
if  it  exists;  and  3.  That  suit  has  already  been  brought  and  judg- 
ment obtained  against  him  in  Kansas  on  his  liability  as  a  stock- 
holder, and  execution  has  been  levied  on  his  real  estate  there. 

The  second  defense  is  not  averred  with  sufficient  precision  to 
^'  be  available  to  prevent  judgment,  even  if  it  were  good  in  sub- 
Btance,  which  is  not  entirely  clear  on  the  authorities. 

The  third  defense,  though  it  is  not  averred  with  the  precision 
as  to  dates,  amounts,  etc.,  which  it  should  have,  nevertheless  sets 
up  a  substantial  bar  to  plaintiff's  suit.  A  levy  in  execution  is 
presumed  to  be  satisfaction,  and  the  affidavit  avers  that  the  levy 
on  his  real  estate  in  Kansas  was  for  an  amount  that  exhausted  his 
liability  there.  This  would  be  a  good  defense,  even  in  Kansas, 
for  the  constitution  of  that  state  limits  the  individual  liability  of 
Btookholders  to  "an  additional  amount  equal  to  the  stock  owned 
by  each  stookholder,"  and  it  is  expressly  said  in  Howell  v. 
Manglcsdorf,  33  Kan.  194,  that  the  defendant  "may  also  set  up 
AS  a  defense  that  he  is  discharged  by  having  already  paid  th» 
amount  of  his  individual  liability  to  otlier  creditoro  of  the  corpo- 
ration." On  this  poant,  the  defendant  was  entitled  to  go  to  a 
jurv,  and  it  was  error  to  enter  judgment  against  him. 

The  first  point, though  averred  with  the  generality  and  loosenesi 
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that  pervade  the  whole  aflBdavit,  raises  questions  of  great  nicety, 
involving  genexal  principles  of  jurisprudence,  the  comity  be- 
tween states,  and  the  conflict  of  laws  with  regard  to  both  rights 
cmd  remedies.  The  difficulty  of  these  questions  is  shown  by  the 
conflicting  views  in  a  large  numtber  of  courts  of  the  last  resort. 
The  plaintiff  asks  us  to  enforce  against  a  citizen  of  Pennsylvania 
a  liability  created  solely  by  the  local  statutes  of  Kansas,  and  to 
enforce  it  in  the  form  prescribed  by  those  statutes,  although  that 
form  is  repugnant  not  only  to  our  own  established  mode  of  pro- 
cedure in  analogous  cases,  but  also  to  strong  consideraiions  of 
convenience  and  natural  justice.  The  first  question  that  arises 
is  the  natuxe  of  the  liability  created  by  the  statute.  If  it  is 
penal,  the  authorities  are  all  agreed  that  it  will  not  be  enforced 
outside  of  the  jurisdiction  of  the  state  imposing  it.  If,  however, 
it  is  contractual,  ox,  in  the  phrase  preferred  by  some  writers, 
statutory  only,  the  authorities  differ  widely  whether  it  should  be 
enforced  at  aJl,  and,  if  enforced,  whether  in  the  form  directed  by 
the  statute,  or  in  that  of  the  lex  fori.  In  regard  to  the  Kansas 
statute  under  consideration,  my  individual  opinion  is,  that  by 
the  weight  both  of  reason  and  authority,  the  liability  created  by 
it  is  contractual  and  should  be  enforced  by  any  court  having  jur- 
isdiction of  the  parties.  And  ''*  I  understand  our  own  case  of 
Aultman's  Appeal,  98  Pa.  St.  505,  to  tend  toward  that  view.  But 
for  reasons  to  be  given  presently,  we  are  not  required  to  enter  into 
this  discussion.  The  cases  have  been  collected  and  cited  in  the 
argument,  and  the  whole  subject  will  be  found  ably  treated  in 
23  American  &  English  Encyclopedia  of  Law,  title  Stockholders, 
pages  867  and  890-894. 

As  to  the  mode  of  enforcement,  the  decisions  of  the  supreme 
court  of  Kansas  seem  to  have  settled  that  the  statute  contem- 
plates a  separate  action  at  law  against  each  stockholder: 
Abbey  v.  Grimes  Dry  Goods  Co.,  44  Kan.  415;  Howell  v. 
First  Nat.  Bank,  52  Kan.  133.  The  courts  of  some  other 
states,  however,  notably  of  Massachusetts,  have  refused  to 
sustain  such  actions,  on  the  ground  that  the  rv^lations  of 
the  creditors  and  of  the  stockholders  among  themselves  can- 
not be  properly  determined  in  that  way.  Certainly,  by  far 
the  most  convenient  and  just  method  is  by  bill  in  equity  to 
which  all  the  stockholders  can  be  made  parties  and  their  rights 
settled.  This  is  the  established  mode  of  procedure  in  Pennsyl- 
vania in  analogous  cases.  The  special  fact,  however,  that  makes 
it  unnecessary  in  the  present  case  to  determine  the  ultimate 
rights  of  the  plaintiff,  or  the  mode  of  their  enforcement,  appears 
in  the  statement  where  it  is  set  forth  that  a  receiver  for  the  cor- 
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poration  was  appointed  before  this  suit  was  begun.  If  the  de- 
fendant's liability  under  the  statute  to  the  creditors  of  the  corpo- 
ration in  which  he  is  a  stockholder  is  contractual — ^and  it  is  only 
in  that  aspect  that  it  will  be  enforced  at  all  outside  of  Kansas — 
then  it  was,  like  any  other  claim,  an  asset  for  the  payment  of  the 
corporate  debts,and  as  such  the  right  to  aae  on  it  passed  to  the  re- 
cedver.  This  is  the  general  rule,  so  far  as  we  are  aware,  and  is  so 
manifestly  in  accordance  with  justice,  as  well  as  convenience, 
that  in  the  absence  of  an  express  decision  of  the  supreme  court  of 
Kansas  to  the  coDtrary,  we  must  presume  that  such  is  the  law  in 
that  state.  Ko  suoh  decision  has  been  brought  to  our  notice. 
In  Abbey  t.  Grimes  Dry  Goods  Co.,  44  Kan.  415,  it  does  appear 
that  the  corporation  had  made  an  assignment  for  the  benefit  of 
creditors,  but  the  court  took  no  notice  of  this  fact,  probably  con- 
sidering it  unnecessary  to  do  so,  as  the  case  was  reversed  solely 
on  the  points  raised  in  the  pleadings,  as  clearly  appears  by  the 
reference  in  the  opinion  to  the  absence  of  a  judgment  against 
the  corporation,  which  would  seem  to  be  a  fatal  objection,  but 
which  the  '^'^  court  merely  referred  to  by  saying  that  it  had  not 
been  discussed,  and  would  not  be  decided. 

It  is  true  that  Mr.  Cook,  in  his  treatise  on  Stocks  and  Stock- 
holders, section  218,  sa^'^s  broadly,  that  the  right  to  sue  on  the  stat- 
ute "is  not  to  be  numbered  among  the  assets  of  the  corporation. 
....  A  receiver  has  no  power  to  enforce  such  a  liability."  But 
Mr.  High  in  his  standard  work  on  Receivers,  section  317  a,  says 
more  cautiously:  "The  authoritiesare  not  whollyreconcilable  as  to 
the  right  of  a  receiver  of  a  corporation  to  maintain  an  action  in 
behalf  of  its  creditors,  to  recover  of  shareholders  an  individual 
liability  imposed  by  charter  or  statute  upon  shareholders  for  the 
protection  of  creditors." 

The  cases  relied  upon  by  Cook  in  support  of  his  text  are  from 
Illinois  and  New  York.  The  former  appear  to  go  to  the  extent 
claimed,  as  it  is  said  in  Arenz  v.  Weir,  89  111.  25,  that  "  this  in- 
surance company  having  passed  to  a  receiver  diminishes  in  no  de- 
gree the  liability  of  a  stockholder  to  a  creditor  of  the  company. 
The  creditor  stands  on  an  independent  platform  above  that  of 
the  receiver,  having  no  concern  vrWii  the  corporation,  and  the 
stockholder  is  bound  under  the  law  to  answer  to  him.  The  stock- 
holder is  not  under  the  control  or  in  the  power  of  the  receiver, 
but  holds  a  fund,  so  to  speak,  out  of  which  the  creditors  of  the 
company  may  be  paid."  I  do  not  find  that  this  doctrine  has  been 
changed  by  that  cmirt,  but  it  is  apparent  that  it  rests  on  the 
pttrticular  wording  of  the  statute  involved,  and  not  on  general 
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principles,  for  in  Wincock  v.  Turpin,  96  111.  135,  three  judges  of 
the  seven  dissented  on  this  point,  and  in  Hunger  v.  Jacobson,  99 
111.  349,  a  similar  liability  was  enforced  in  a  bill  by  the  receiver. 
The  case  of  Jacobson  v.  Allen,  20  Blatchf.  525,  was  by  the  re- 
ceiver of  an  Illinois  corporation,  and  the  decision  was  based  on 
Arenz  v.  Weir,  89  111.  25. 

The  'New  York  cases  cited  by  Cook  look  the  same  way,  but 
are  kss  positive  than  those  in  Illinois,  and  it  is  equally  clear  that 
they  rest  on  the  special  phraseology  of  the  statutes.  Billings  v. 
Eobinson,  94  N.  Y.  415,  was  a  suit  by  a  receiver  and  decided  on 
the  ground  that  the  corporation  had  released  the  defendant  be- 
fore this  suit  was  brought.  The  court  said:  "The  receiver  who 
is  plaintiff  is  not  shown  to  represent  any  creditor  having  any 

equities  against  Eobinson  (defendant) So  far  as  the  case 

shows,  the  receiver  represents  in  this  action  only  '^^  the  corpo- 
ration which  assented  to  the  substitution  of  Marshall's  liability 
to  that  of  Robinson."  And  that  in  New  York  a  receiver  can  re- 
cover, unless  prevented  by  the  language  of  the  particular  statute, 
appears  to  follow  from  the  cases  of  Story  v.  Furman,  25  ISr.Y.214, 
and  Attorney  General  v.  Guardian  etc.  Ins.  Co.,  77  N.  Y.  272.  In 
fact,  in  no  case  that  I  have  seen  are  the  inconveniences  of  separ- 
ate actions  by  the  creditors,  and  the  advantages  of  one  suit  by  a 
receiver  in  behalf  of  all,  more  forcibly  set  forth  than  by  Folger, 
J,,  in  Pfohl  V.  Simpson,  74  N.  Y.  137. 

In  Patterson  v.  Stewart,  41  Minn.  84,  16  Am.  St.  Rep.  671, 
under  an  act  making  the  directors  of  a  corporation  ordering  or 
assenting  to  a  violation  of  any  of  its  provisions  jointly  and  sever- 
ally liable  for  all  corporate  debts  subsequently  contracted,  it  was 
held  that  the  appointment  of  a  receiver  did  not  prevent  an  action 
by  a  single  creditor  against  a  director,  but  the  decision  was  put 
upon  the  special  provisions  of  the  statutes  (whose  "chaotic  con- 
dition" is  referred  to  in  the  opinion  by  Mitchell,  J.),  and  partic- 
ularly on  the  fact  that  the  liability  was  unlimited,  and  "what  one 
creditor  may  collect  will  not  reduce  the  amount  which  another 
may  recover."  And  in  Minnesota  etc.  Mfg.  Co.  v.  Langdon,  44 
Minn.  37,  the  same  learned  judge  intimates  that  as  this  point 
was  not  the  principal  one  in  that  case,  it  may  have  to  be  reconsid- 
ered, and  it  was  held  that  the  statutory  right  to  recover  from 
etockholders  capital  which  had  been  unlawfully  refunded  to  them 
as  dividends  without  provision  for  the  corporate  debts  was  an 
asset  which  vested  in  the  receiver  for  the  benefit  of  all  the  cred- 
itors. The  case  was  put  upon  the  broad  ground  of  the  receiver's 
rights  and   powers.     "Everything   becomes  assets  in  his  handa 
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which  wBB  assets  as  to  creditors,  a£  well  as  what  was  assets  as  to 
the  corporation." 

These  are  all  the  cases  we  have  heen  able  to  find  on  the  sub- 
ject, and  in  the  absence  of  a  controlling  weight  of  authority,  and, 
as  already  said,  especially  in  the  absence  of  an  express  decision  of 
the  supreme  court  of  Kansas,  we  are  not  willing  to  depart  from 
the  settled  general  rule.  The  objections  to  doing  so  appear  to 
us  unanswerable.  A  receiver  represents  not  only  the  corpora- 
tion, but  all  its  creditors,  and  as  to  the  latter  it  is  his  duty  to 
secure  all  the  assets  available  for  their  payment.  For  this  pur- 
pose he  succeeds  to  their  rights,  and  has  all  the  powers  to  enforce 
such  rights  that  the  creditors  before  his  '^^  appointment  had 
in  their  own  behalf,  even  though  such  powers  be  beyond  those 
which  he  has  as  the  representative  of  the  corporation  alone.  As 
each  creditor  may  sue,  the  right  is  equal  in  all,  and  common  to 
all,  and  hence  the  receiver  who  represents  all  alike  is  the  proper 
party  to  assert  the  common  riglit  and  pursue  the  common  rem- 
edy for  the  common  beneEt.  We  do  not,  of  course,  refer  to 
pending  suits  already  begun  by  creditors  before  the  appointment 
of  the  receiver.  As  to  them  his  power  to  interfere  may  be 
doubted.  But  as  to  others  he  is  clearly  the  proper  pariy.  If 
any  creditor  or  class  of  creditors  have  preferred  claims,  or,  as 
argued  here,  special  claims  against  special  liabilities,  that  does 
not  deprive  the  receiver  of  the  right  or  relieve  him  from  me  uiuy 
to  gather  them  all  into  his  hands  for  proper  distribution.  In 
this  manner,  the  rights  of  all  will  be  protected  and  justice  be 
done  in  a  single  proceeding  in  which  every  one  will  get  what  is 
his  due,  no  one  will  be  called  upon  to  pay  more  than  his  fair  pro- 
portion and  the  expense,  delay,  inconvenience,  and  inevitable  oc- 
casional injustice  of  separate  aotions  by  different  creditors  against 
different  stockholders,  with  their  attendant  legion  of  resulting  ac- 
tions for  contribution,  will  be  avoided.  This  is  so  consonant  with 
convenience  and  natural  justice,  as  well  as  with  our  own  settled 
procedure  in  analogous  cases,  that  we  will  not  be  easily  moved  to 
depart  from  it 

We  hold,  therefore,  that  the  right  to  sue,  if  there  is  any,  is  in 
the  receiver,  and  that  plaintiff  cannot  maintain  the  present  ac- 
tion. The  ultimate  questions  whether  the  courts  of  this  state 
will  enforce  the  statutory  liability  under  the  law  of  Kansas  at 
all,  and,  if  so,  whether  against  separate  stockholders,  are  only  in 
the  form  esta'blished  by  our  own  practice  in  similar  caaes,  we 
leave  to  be  decided  when  they  arise. 

Judgment  reversed. 
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CORPORATIONS— ENFORCING  LIABILITY  OF  STOCKHOLD- 
ER IN  ANOTHER  STATE.— If  the  statutes  of  a  state  in  which  a 
corporation  is  organized  create  a  liability  against  its  stockholders 
for  their  proportion  of  its  debts,  this  liability  may  be  enforced  by 
an  action  against  them  or  any  of  them,  in  any  other  state  in  which 
jurisdiction  over  them  can  be  obtained:  Aldrich  v.  Anchor  Coal  etc. 
■Co.,  24  Or.  32;  41  Am.  St.  Rep.  831.  The  statutory  liability  of  stocli- 
holders  In  a  foreign  corporation  cannot,  as  a  general  rule,  be  enforced 
except  in  the  domicile  of  the  corporation,  where  the  law  of  that  domi- 
cile is  the  one  which  creates  the  right  and  the  remedies  for  its  en- 
forcement: Marshall  v.  Sherman,  148  N.  Y.  9;  51  Am.  St.  Rep.  fi54, 
and  note.  See,  also,  the  extended  notes  to  Fowler  v.  Lamson,  37  Am. 
St.  Rep.  160,  and  Thompson  v.  Reno  Sav.  Banls,  3  Am.  St.  Rep.  868. 

CORPORATIONS— RECEIVERS— ENFORCEMENT  OF  STOCK 
SUBSCRIPTIONS  BY.— If  a  receiver  has  been  appointed,  the  suit  to 
compel  the  stockholders  to  pay  their  unpaid  subscriptions  should  be 
prosecuted  in  his  name,  unless  some  sufficient  cause  is  shown  to  the 
contrary:  Extended  notes  to  Thompson  v.  Reno  'Sav.  Bank,  3  Am. 
St.  Rep.  833,  834,  and  Germantown  etc.  Ry.  Co.  v.  Fitler,  100  Am. 
Dec.  553-555.  A  receiver  of  an  insolvent  corporation,  appointed  at 
the  instance  of  its  creditors,  is  clothed  with  all  their  rights,  and  may 
sue  to  recover  stock  subscriptions,  although  the  corporation  could 
not  maintain  such  suit:  Cole  v.  fiiatsop  R.  R.  Co.,  9  Wash.  487;  43 
Am.  St.  Rep.  858. 

CORPORATIONS- RIGHT  OF  RECEIVERS  OF  TO  SUE.— After 
a  receiver  has  been  appointed  for  and  has  taken  possession  of  the 
corporate  property,  he  is  the  proper  person  to  maintain  an  action  to 
set  aside  chattel  mortgages  on  the  cori)orate  proi>erty  as  the  rights 
of  creditors  in  that  respect  become  vested  in  him:  National  State 
Bank  v.  Vigo  County  Nat.  Bank,  141  Ind.  352;  50  Am.  St.  Rep.  330, 
and  note.  See,  also,  the  extended  note  to  Chauta,uque  County  Bank 
V.  White,  57  Am.  Dec.  451. 

CORPORATIONS.— UNPAID  SUBSCRIPTIONS  ARE  ASSETS 
which  a  corporation  may  assign,  and  which  will  pass  to  the  assignee 
under  a  general  assignment  for  the  benefit  of  creditors:  Extended 
note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  808,  833.  The 
capital  stock  of  a  corporation,  both  that  which  has  been  paid  and 
that  which  remains  unpaid,  is  regarded  in  law  as  a  trust  fund  for 
the  debts  of  the  corporation:  Extended  note  to  Germantown  etc.  Ry. 
Co.  T.  Fitler,  100  Am.  Dec.  552. 
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MUNTOTPAL  CORPORATIONS— STREETS  —  CHANGE  IN 
GRADE— DAMAGES.— If  property  is  rendered  more  accessible  by  a 
cliange  in  the  grade  of  a  street,  the  benefit  thereby  derived  must  be 
set  off  against  the  damages  Inflicted,  although  all  the  property  on  the 
street  receives  a  similax  benefit.  Such  benefit  is  not  within  the  rule 
excluding  general  benefits  froim  consideration  In  determining  the 
damages  to  a  particular  piece  of  property. 

MUNICIPAL  CORPORATIONS  — STREETS  — CHANGE  IN 
GRADE— DAMAGES.— If  every  paivel  of  property  along  a  street  is 
made  more  accessible  by  a  change  of  grade,  then  every  such  prop- 
erty Is  specially  benefited,  and  the  amoimt  of  that  benefit  should  be 
set  off  against  the  damages,  if  any,  Infiicted  by  the  improvement  aa 
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made.    The  lotowner  Is  entitled  to  compensation  only  for  the  actual 
loss  su£Fered. 

MUNICIPAL  CORPORATIONS  —  STREETS  —  IMPROVE- 
MENT OF— DAMAGES —The  loss  to  a  property  owner  suCfered  by 
improvement  to  a  street  may  be  measured  with  exact  justice  by  the 
depreciation  In  value  of  his  property  resulting  from  the  improve- 
ment complained  of.  If  hts  property  is  injured  that  others  may  be 
benefited,  his  loss  should  be  made  good.  If  the  improvement  in- 
creaaes  the  value  of  his  proverty,  as  much  or  more  than  It  may  cost 
him  to  repair,  or  to  readjust  himself  to  the  changed  state  of  things, 
he  is  not  a  loser  and  cannot  recover. 

J.  H.  Tarrey,  city  solicitor,  far  tihe  appellant. 

I.  H.  Bums  and  F.  T.  Okell,  for  the  appellee. 

*^  "WILLIAMS,  J.  The  several  assign  men  ta  of  error  in  this 
case  are  merely  different  methods  of  presenting  the  same  general 
question.  It  is  raised  upon  the  following  facts:  The  plaintiff  is 
the  owner  of  a  lot  at  the  intersection  of  Tenth  and  Oxford  streeta 
in  the  city  of  Scranton.  It  was  at  the  hottom  of  a  deep  depression 
in  the  surface  and  was  reached  at  some  inconvenience  and  danger 
on  account  of  the  steepness  of  the  descent,  and  the  irregularity 
of  surface  of  the  streets  by  which  it  was  reached.  There  were 
two  dwellings  and  a  stable  upon  the  lot,  and  the  plaintiff  herself 
resided  on  it.  In  1891,  an  ordinance  was  passed  fixing  a  uni- 
form grade  for  Tenth  street  between  Luzerne  and  Washington 
streets.  Oxford  street  was  about  midway  between  these  points. 
When  the  street  was  put  upon  the  grade  provided  for  in  the  ordi- 
nance, its  surface  was  raised  some  eight  or  ten  feet  at  the  cross- 
ing of  Oxford  street,  and  this  made  it  desirable  for  the  plaintiff 
to  raise  her  house  and  to  fill  some  portion  of  her  lot.  This  pro- 
ceeding was  entered  upon  to  ascertain  .what  amount,  if  any, 
should  be  paid  by  the  city  to  the  plaintiff  as  damages  suf- 
fered by  reason  of  the  change  of  the  grade  of  Tenth 
street.  The  learned  judge  before  whom  the  trial  was  had 
instructed  the  jury  that  the  measure  of  the  plaintiff's  dam- 
ages was  the  difference  between  the  market  or  selling  value 
of  her  lot  before  the  improvement  was  made  and  its  value  as  af- 
fected by  the  improvement.  In  ascertaining  this  difference,  he 
told  them  that  they  were  to  consider  any  direct  benefit  or  advan- 
tage conferred  on  the  property  by  the  grading  of  the  street;  and 
any  disadrantage  or  injury  inflicted  upon  it  by  the  alteration  of 
the  grade.  This  was  entirely  correct.  The  question  now  raised 
is  over  his  application  of  these  rules  to  the  facts  of  this  case. 
To  guide  the  jury  in  the  estimation  of  the  value  of  the  property, 
M  affected  by  the  improvement,  he  said  to  them:  "If  this  tcsti* 
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mony,  however,  on  the  part  of  the  city  is  based  upon  the  general 
appreciation  of  property  in  that  ^^^  neighborhood,  and  not 
■upon  the  special  appreciation  of  the  property  of  Mrs,  Aswell,  the 
jury  cannot  take  that  into  consideration,  because  she  is  not  to  be 
affected  by  the  general  appreciation  of  property  in  that  neigh- 
borhood, but  only  by  the  appreciation  of  the  value  of  her  prop- 
erty." In  a  point  pressed  by  the  plaintiff  he  was  also  asked  to 
instruct  the  jury  that  they  should  not  take  into  account  the  gen- 
eral increase  in  value  of  property  in  the  neighborhood  consequent 
on  the  grading  of  the  street,  as  the  plaintiff  was  fairly  entitled  to 
that  along  with  the  other  property  owners  and  the  general  pub- 
lic whose  property  was  benefited  by  the  improvement.  This 
point  he  affirmed,  adding,  "As  we  have  already  instructed  you  in 
oTir  general  charge,  it  must  be  the  particular  benefit  to  this  prop- 
erty.*' Now,  this  was  an  improvement  extending  only  over  two 
squares,  and  intended  by  filling  and  grading  to  make  a  practica- 
ble roadway  by  which  this  part  of  Tenth  street  could  be  traversed 
and  property  along  it  be  reached  with  ease  and  safety.  If 
the  improvement  of  this  short  piece  of  street  had  any  effect  by 
way  of  increasing  the  value  of  real  estate  in  that  general  region 
of  the  city,  it  is  not  apparent  upon  an  examination  of  the  testi- 
mony. It  did  increase  the  value  of  such  pieces  of  property  along 
it  as  were  made  easily  accessible  by  means  of  the  improved  street; 
and  such  improved  accessibility  was  not  a  general  benefit  to  be 
excluded,  but  a  special  benefit  to  be  included  in  fixing  upon  the 
proper  market  or  selling  price  of  each  piece  of  property  so  af- 
fected. The  mere  fact  that  a  line  of  railroad  or  a  street  has  been 
projected  across  a  region  of  country  may  improve  the  general 
value  of  land  in  the  region.  That  is  a  general  benefit  in  which 
the  entire  public  may  share,  but  the  lots  that  are  made  available 
for  building  purposes  by  the  street  when  actually  opened  have 
conferred  on  each  a  benefit  that  is  peculiar,  and,  although  it  may 
be  shared  by  several  owners,  is  not  shared  in  by  the  public.  In 
Setzler  v.  Eailroad  Co.,  112  Pa.  St.  56,  the  proposition  is  stated  in 
these  words:  "The  question  in  each  case  is,  whether  or  not  the 
special  facilities  afforded  by  the  improvement  have  advanced  the 
market  value  of  the  property  beyond  the  mere  general  apprecia- 
tion of  property  in  the  neighborhood."  Substantially  the  same 
thing  was  said  in  Long  v.  Harrisburg  etc.  Ey.  Co.,  126  Pa.  St. 
143.  In  Dawson  v.  Pittsburgh,  159  Pa.  St.  317,  the  general  in- 
crease in  value  from  the  *^^  development  of  a  neighborhood  by 
improvements  is  clearly  distinguished  fromi  the  real  and  special 
benefits  to  particular  owners.     The  former  are  to  be  excluded 
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from  the  calculation  of  benefits.  The  latter  are  to  be  included. 
The  effect  of  the  charge  was  to  open  the  way  for  the  jury  to 
reach  a  conclusion  that  we  have  uniformly  eaid  they  must  not 
adopt,  viz.,  that  the  advantage  derived  from  an  improvement 
to  justify  the  jury  in  considering  it  must  be  something  unlike 
and  above  the  advantages  derived  by  any  other  person.  The  lasf 
case  upon  this  subject,  as  I  now  recollect,  is  Mahaffey  v.  Beech 
Creek  R.  R.,  163  Pa.  Si  158,  in  which  our  brother  Fell,  delivering 
the  opinion  of  the  court,  said:  "The  plaintiff's  property  was  not 
the  only  property  taken,  and  presumably  not  the  only  property 
which  received  special  advantages.  Against  the  demand  of  each 
claimant,  it  was  for  the  jury  to  consider  the  advantages  special  to 
his  property."  So  it  may  be  w€'ll  said  as  to  this  improvement 
on  Tenth  street.  The  plaintiff's  was  not  the  only  property  af- 
fected. Each  piece  of  property  along  the  two  squares  over  wliich 
the  grade  was  established,  and  the  street  made,  was  probably 
made  more  accessible  and  more  valuable.  The  amount  of  benefit 
conferred  depended  on  the  extent  to  which  access  to  the  property 
had  been  improved,  but  "against  the  demand  of  each  claimant" 
for  damages  were  to  be  put  the  advantages  special  to  his  property 
in  improved  accessibility  or  otherwise.  If  every  property  along 
the  street  was  made  more  accessible,  then  every  property  along 
the  street  was  specially  benefited,  and  the  amount  of  that  bene- 
fit should  be  set  off  against  the  damages,if  any,inflicted  by  the  im- 
provement as  made.  It  is  the  actual  loss  suffered  for  which  the 
lotowner  should  be  compensated.  That  loss  may  be  measured 
with  exact  justice  by  the  depreciation  in  value  of  his  property 
resulting  from  the  improvement  complained  of.  If  his  prop- 
erty is  injured  that  others  may  be  benefited,  his  loss  should  be 
made  good;  but  if  the  grading  or  other  improvement  increases 
the  value  of  his  property  as  much  as  or  more  than  it  may  cost 
him  to  repair,  or  to  readjust  himself  to  the  changed  state  of 
things,  he  is  not  a  loser  and  ought  not  to  recover. 
The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 


MUNICIPAL  CORPORATIONS— OnANGB  OP  GRADE— DA M- 
AGES.-^SETOFF  OF  IMPROVEMENTS  caused  thereby.  ThiR  qiies- 
lioD  la  dlscnraed  In  the  extended  note  to  O'Brien  t.  Pblladelpbta,  30 
Am.  8t  Bep.  845.  846. 
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Woodruff  v.  Warner. 

[175  Pennsylvania  Statb,302.] 

JUDICIAL  SALES-FRAUD— AGREEMENT  AMONG  BID- 
DERS.— A  purchase  of  a  judgment  from  an  execution  creditor  by 
another  execution  creditor,  who  buys  at  a  judicial  sale  witii  an 
agreement  that  the  former  shall  not  bid,  does  not  render  the  sale 
absolutely  void  In  law.  The  question  whether  such  sale  is  void  or 
not  depends  upon  the  question  of  actual  fraud  which  is  always  to 
be  answered  by  the  jury,  and  if  it  is  determined  that  no  fraud  was 
contemplated  or  committed  on  the  judg-ment  debtor  or  his  creditors, 
the  sale  is  valid. 

H.  F.  Maynard  and  I.  N.  Evans,  for  the  appellant. 

J.  C.  Ingham  and  D.  A.  Overton,  for  the  appellee. 

*****  GREEN,  J.  The  appellant,  Warner,  was  the  assignee  of  a 
judgment  held  by  his  assignor,  against  Harrington,  at  the  time  of 
the  sheriff's  sale  of  the  land  in  question,  which  then  belonged  to 
Harrington.  The  judicial  sale  at  which  Bronson  purchased  the 
land  was  held  in  1888, and  the  terms  of  that  salewere  duly  carried 
out  bya  sheriff's  deed  to  Bronson,and  bythe  payment  by  Bronson 
to  Cook  and  Coykendall,the  other  judgment  creditors  of  Harring- 
ton, of  the  amount  agreed  upon  for  their  judgments  under  the 
agreement  made  by  Bronson  with  them  at  the  time  of  the  sher- 
iff's sale  in  1888.  The  appellant's  judgment  was  kept  revived, 
and  in  1894  Warner  issued  execution  and  sold  one  of  the  farms 
which  had  been  sold  to  Bronson  at  the  previous  sheriff's  sale. 
Having  taken  possession  of  this  farm  under  this  second  sale, 
Bronson's  assignee,  for  the  benefit  of  creditors,  brings  this  action 
of  ejectment  to  recover  both  farms.  As  Harrington  knew  all 
about  the  arrangement  for  the  purchase  of  the  farms  by  Bronson, 
and  urged  him  to  make  the  purchase,  he  has  no  defense  to  the 
action,  and  is  not  an  appellant. 

The  only  question,  therefore,  is,  whether,  as  against  the  Warner 
judgment,  the  former  judicial  sale  to  Bronson  was  a  fraud.  It  is 
not  claimed  that  there  was  any  actual  fraud  in  the  arrangement 
made  between  Cook,  Coykendall,  Bronson,  and  Harrington  at  the 
first  sale,  but  it  is  alleged  that  the  agreement  constituted  a  legal 
fraud  against  Harrington  and  anyof  his  lien  creditorsat  that  time. 
The  first  point  of  the  defendant  asks  the  court  below  to  instruct 
the  jury  tha't  the  agreement  between  Bronson,  Coykendall,  and 
Cook  on  the  day  of  the  first  sheriff's  sale,  if  carried  on  without 
the  knowledge  of  Warner,  waa  a  fraud  upon  Warner  or  his  as- 
signor of  the  judgment,  and  the  sale  made  in  pursuance  of  it  was, 
therefore,  void,  and  this  is  the  whole  contention  in  the  case.  The 
court  below  affirmed  the  goint  if  the  agreement  was  made  for  the 
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purpose  of  defrauding  the  creditors  of  Harrington  or  defrauding 
Harrington.  And  in  the  answer  to  the  defendant's  second  point, 
and  in  the  general  charge,  the  court  instructed  the  jury  that  if 
they  should  '^^  find  that  there  was  fraud  in  fact  in  the  agree- 
ment for  the  purpose  of  defrauding  Harrington  or  his  credit- 
ors, they  should  find  for  the  defendant,  hut,  if  they  should, 
find  that  there  was  no  such  fraud  in  fact  they  should  find  in 
favor  of  the  plaintiff.  The  jury  found  that  there  was  no  fraud  in 
fact,  and  hence  the  only  question  now  is,  whether  the  agreement 
between  the  three  creditors  at  the  first  sale  was  a  fraud  in  law. 
The  court  below  answered  the  defendant's  points  and  charged  the 
Jury  in  exact  accordance  with  the  decision  of  this  court  in  the 
case  of  Oram  v.  Rothermel,  98  Pa.  St.  300.  The  court  below  in 
that  case  aflirmed  a  point  very  similar  to  the  one  refused  in  this 
case,  only  that  it  put  the  facts  more  strongly  against  the  valid- 
ity of  the  arrangement  between  the  judgment  creditors  than  is 
done  in  the  defendant's  point  in  this  case.  There  a  judgment 
creditor  was  an  actual  bidder  at  the  sheriff's  sole,  and  the  sale 
was  stopped,  and  during  the  stoppage  the  execution  creditor 
bought  the  judgment  of  the  bidder  upon  the  express  condition 
that  he  would  not  again  bid  for  the  property,  which  condition 
the  judgment  creditor  carried  out,  and  made  no  more  bids,  and 
the  property  was  struck  off  to  the  purchaser  at  a  much  less  price 
than  it  was  claimed  to  be  worth.  This  court  reversed  the  judg- 
ment because  the  element  of  actual  fraud  was  left  out  of  the 
point  and  ruling.  Paxson,  J.,  delivering  the  opinion,  said:  "The 
vice  of  the  plaintiff's  second  and  third  points  is,  that  they  wholly 
ignore  the  question  of  actual  fraud,  and,  by  affirming  them,  the 
learned  judge  laid  it  dawn  as  an  inflexible  rule  of  law  that  the 
purchase  of  a  judgment  by  another  judgment  creditor  at  a  judi- 
cial sale,  with  an  understanding  that  the  former  should  not  bid, 
rendered  a  sale  to  the  latter  absolutely  void,  without  regard  to  the 
fact  whether  a  fraud  was  contemplated  or  committed. 

**Thi8  instruction  was  too  broad.  It  withdrew  from  the  jury 
the  question  whether  an  actual  fraud  was  committed.  All  the 
authorities  require  that  this  question  shall  be  submitted  to  the 
jury:  Dean  v.  Connelly,  6  Pa.  St.  239;  McMichael  ▼.  McDermott, 
17  Pa.  St  353;  55  Am.  Dec.  560.  Even  if  a  fraud  were  intended, 
yet,  if  none  was  committed,  neither  the  defendant  nor  his  cred- 
itors have  any  just  ground  of  complaint And  even  a 

combination  between  creditors  does  not  necessarily  indicate  fraud. 
Creditors  whose  money  is  in  peril  have  rights  as  well  as  debt- 
ors.   It  was  said  in  *****  Smull  v.  Jones,  1  Watts  &  S.  128:  'Lion 
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creditors,  as  well  as  others,  may  purchase  jointly  at  sheriff's  sale, 
if  all  be  open  and  fair.  A  comhination  of  interests  for  that  pur- 
pose is  not  necessarily  corrupt.  It  is  the  end  to  be  accomplished 
which  makes  such  a  combination  lawful  or  otherwise;  if  it  be 
to  depress  the  price  of  the  property  by  artifice  the  purchase  would 
be  void;  if  it  be  to  raise  the  means  of  payment  by  contribution, 
or  divide  the  property  for  the  accommodation  of  purchasers,  it 
will  be  valid.*  ....  The  crucial  test  of  all  sfuch  arrangements  is, 
whether  it  is  fair  and  without  intent  to  depress  the  property 
and  get  it  at  an  undervalue.  This  question  must,  in  all  cases, 
be  referred  to  the  jury,  and  it  was  error  in  the  court  below  to  rule 
it  as  a  question  of  law,  irrespective  of  the  element  of  fraud  in 
fact." 

The  learned  court  below  followed  this  ruling  precisely,  and 
did  commit  to  the  jury  the  very  question  indicated.  The  case 
of  Slingluff  V.  Eckel,  24  Pa.  St.  472,  is  cited  and  relied  upon  now 
by  the  appellants,  and  it  was  also  cited  in  the  case  a:bove  referred 
to.  But  this  is  what  we  said  of  it  then:  "Slingluff  v.  Eckel,  24 
Pa.  St.  472,  merely  decided  that  when  one  judgment  creditor 
agreed  to  pay  the  claim  of  another  judgment  creditor  if  the  lat- 
ter would  not  bid,  the  contract  was  a  fraud  against  the  defend- 
ant if  he  had  not  acceded  to  it,  and,  even  if  he  had,  the  other 
creditors  might  be  affected  by  it.  The  court  very  properly  de- 
clined to  enforce  such  a  contract  upon  grounds  of  policy.  This 
presents  a  very  different  question  from  the  one  we  are  consider- 
ing. The  issue  here  is,  whether  the  defendants  had  been  injured 
by  an  actual  fraud."  At  the  conclusion  of  the  opinion.  Black, 
J.,  said:  "It  is  not  now  proper  to  decide  how  far  several  persons 
who  would  otherwise  bid  against  each  other  at  sheriff's  sale,  may 
associate  themselves  together,  unite  their  interests,  and  allow 
one  to  bid  for  all,"  thus  practically  eliminating  the  substantial 
question  involved  here.  Neither  of  the  other  cases  cited  for  the 
appellant  raises  the  precise  question  presented  here. 

There  was  no  evidence  to  show  that  there  was  any  agreement  to 
buy  off  a  bidder,  or  to  depress  the  price  of  the  property,  or  sup- 
press competition,  or  to  do  any  thing  to  defraud  either  the  cred- 
itors of  Harrington  or  anyone  else. 

This  same  subject  was  considered  in  Barton  v.  Hunter,  101  Pa. 
St.  406,  and  the  same  ruling  was  made  as  in  Slingluff  v.  Eckel,  24 
Pa.  St.  472.  Mercur,  J.,  said:  "To  work  this  result,  the  purchaser 
must  have  ^®®  been  guilty  of  some  falsehood  or  trick  before,  or  at 
the  time  of,  the  sale  which  succeeded,  and  he  must  have  obtained 
the  property  for  less  than  it  otherwise  would  have  sold.    All  of 


84S  Dahlem's  Estate.  [Penn. 

these  are  essential  elements  to  defeat  the  title  of  the  purchaser. 
A  mere  fraudulent  intent  or  effort,  if  not  successful,  is  not  suf- 
ficient, nor  is  the  mere  fact  that  the  property  was  purchased  at 
less  than  its  value." 

In  Mead  v.  Conroe,  113  Pa.  St.  220,  we  held  that  where  a  judg- 
ment creditor  bought  the  prior  judgments,  liens  against  his  debt- 
or's real  estate,  including  a  judgment  upon  which  an  execution 
had  been  issued,  and  upon  which  said  real  estate  was  advertised 
by  the  sheriff,  and  at  said  sheriff's  sale  purchased  the  real  estate 
at  a  price  considerably  less  than  its  actual  value,  and  permitted 
his  debtor  to  remain  in  possession  of  it,  it  is  no  ground  for  the 
inference  of  a  fraudulent  purpose  to  hinder,  delay,  and  defraud 
the  creditors  of  his  debtor. 

We  think  the  points  of  the  defendant  were  properly  answered, 
and  the  instructions  to  the  jury  were  correctly  given.  We  see  no 
error  in  the  several  assignments,  and  they  are  all  dismissed. 

Judgment  affirmed. 

JUDICIAL  SALES  —  AGREEMENT  AMONQ  BIDDERS.  —  An 
agreement  ajuong  several  whereby  oue  is  to  buy  land  abom  to  be 
offered  at  sheriff's  sale  for  the  benefit  of  all  the  parties  to  the  con- 
tract, each  furnishing  his  proportion  of  the  money,  to  the  buyer,  is 
void,  as  against  public  policy,  if  made  to  prevent  fair  competition  in 
bidding  or  for  other  fraudulent  purpose:  Note  to  Barton  v.  Benson, 
12  Am.  St  Rep.  885;  but  in  Gullck  v.  Webb,  41  Neb.  706,  43  Am.  St. 
Rep.  720,  it  was  held  tliat  an  agreement  to  make  a  joint  bid  at  a 
Judicial  sale,  although  it  may  indirectly  have  the  effect  of  keeping 
others  from  bidding,  is  not  Illegal,  unless  H  is  intended  to  avoid  com- 
I^etition. 
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contracts  — MENTAL  CAPACITY.— A  mortgage  Is  not 
rendered  void  by  the  fact  that  the  mortgagor  was  In  a  weak  state, 
both  bodily  and  mentally,  at  the  time  that  It  waa  executed,  especially 
If  the  transaction  upon  which  the  mortgage  is  founded  was  agreed 
upon  when  the  mortgagor  was  undoubtedly  comi)etent,  and  he  un- 
denrtood  what  he  was  doin«  at  the  time  when  the  mortgage  was 
executed. 

MORTGAGES  -  ACKNOWLEDGMENT  OF  -  DBPECTl  VH 
CERTIFICATE.— The  omlsfrion  of  the  date  In  the  certlllcate  of  ac- 
knowledgment of  a  mortgage  does  no^  render  the  lien  of  the  mort- 
gage void.  provldM  the  date  of  acknowledgment  clearly  api>ear9 
from  the  whole  Instrument. 

MORTGAGES— DATE  OF  ACKNOWLEDGMENT.— IT  IS 
PRESl'MED  that  a  mortgage  dated,  executed,  and  recordc<l  on  the 
name  day  was  acknowledged  on  that  day.  although  the  date  of  ac- 
knowledinueot  does  not  appear  from  the  cartlflcate. 
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J.  P.  Hunter,  for  the  appellant. 
G.  B.  Gordon,  for  tlie  appellee. 

^^'^  MITCHELL,  J.  The  general  facts  of  this  case,  and  the 
main  question  of  distribution  of  the  fund,  appear  in  Dahlem's  Es- 
tate, Yost's  Appeal,  175  Pa.  St.  444,  and  need  not  be  further 
discussed  here.  Two  other  points,  however,  axe  raised  by  this  ap- 
peal of  the  administrator. 

The  mental  capacity  of  the  decedent  at  the  time  he  executed 
the  mortgage  was  a  question  of  fact,  and  we  see  no  good  ground 
to  differ  with  the  conclusion  of  the  auditing  judge  upon  it.  The 
decedent  was  in  a  weak  state,  both  bodily  and  mentally,  at  ■**** 
the  time  of  execution,  but  the  contract  had  been  signed  and  the 
whole  transaction  agreed  upon  when  he  was  undoubtedly  com- 
petent, and  the  weight  of  the  evidence  is,  that  he  understood 
what  it  was  that  he  was  completing  at  the  time  he  put  his  name 
to  the  mortgage.  The  testimony  of  two  of  the  witnesses  against 
his  competency.  Long  and  Dr.  Kugle,  is  strongly  discredited  by 
the  fact  that  they  signed  as  subscribing  witnesses  to  the  execution 
of  the  mortgage  by  the  man  who  they  now  aay  was  incompetent 
to  know  what  he  was  doing. 

The  remaining  question  concerns  a  defect  in  the  ceirtificate  of 
acknowledgment  of  the  mortgage.  The  justice  of  the  peace  who 
took  the  acknowledgment  filled  up  by  mistake  the  printed  blank 
for  the  acknowledgment  of  a  married  woman,  striking  out  the 
separate  examination  olause,  but  setting  out  the  date,  mortgagor's 
name,  etc.,  correctly.  Though  thus  inartificial  in  form,  this  ac- 
knowledgment was  good  in  substance,  but,  apparently  noticing 
the  informality  after  signing  it,  the  justice  canceled  it  by  drawing 
lines  through  it,  and  then  wrote  and  signed  another  acknowledg- 
ment by  the  mortgagor,  which  was  the  only  one  recorded,  but  in 
which,  unfortunately,  the  day  of  the  month  was  omitted.  This 
is  the  defect  which  is  claimed  to  invalidate  the  whole  record,  and 
therefore  the  lien  of  the  mortgage. 

The  statutes  require  that  before  a  mortgage  shall  be  recorded 
it  shall  be  acknowledged  or  proved  in  the  manner  provided,  and 
the  act  of  May  28,  1715,  section  3,  specifies  that  the  ofiioer  tak- 
ing it  shall  certify  such  acknowledgment  or  proof,  "with  the  day 
and  year  when  the  same  was  made,  and  by  whom."  All  official 
certificates  should  be  made  with  precision  and  certainty.  That 
is  the  fundamental  object  in  making  them.  Yet  it  may  well  be 
doubted  whether  the  requirement  of  the  date,  at  least  as  to  the 
day,  is  absolutely  mandatory  in  the  case  of  mortgagors,  especially 
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since  the  act  of  March  28,  1820,  by  which  the  lien  dates  from  its 
record  without  regard  to  the  date  of  execution.  There  is  no 
limit  of  time  for  acknowledgment.  It,  or  the  proof  which  is  its 
equivalent,  may  be  made  at  any  time  after  execution.  It  must  be 
before  recording,  and  that,  in  ordinary  cases,  would  seem  to  be 
the  only  mandatory  requirement. 

It  is  not,  however,  necessary  to  decide  this  question  in  the 
■present  case,  because  the  date  of  the  acknowledgment,  though 
not  expressly  set  out  in  the  certificate,  clearly  appears  by  evi- 
dence '***^  within  the  instrument  itself.  The  mortgage  was 
dated,  executed,  and  recorded  on  June  1st.  It  must,  therefore, 
necessarily  have  been  acknowledged  the  same  day,  unless  the  jus- 
tice took  the  acknowledgment  before  it  was  executed,  of  which 
there  is  no  evidence,  and  which  will  not  be  presumed:  Cover  v. 
Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552.  The  court  is 
entitled  to  look  to  the  whole  instrument,  and,  as  it  is  thus  seen 
to  contain  within  its  four  corners  conclusive  evidence  of  the  date 
of  acknowledgment,  the  informality  of  the  certificate  in  that  re- 
spect must  be  considered  as  obviated.  Any  other  result  would  be 
Bacrificing  to  mere  form  the  substantial  compliance  with  the  re- 
quirements of  the  statutes,  which  our  cases  hold  to  be  sutlicient: 
Ross'  Appeal,  106  Pa.  St.  82;  Hombeck  v.  Mutual  etc.  Assn.,  88 
Pa.  St.  64. 

The  cases  cited  by  appellant  are  not  against  this  result.  In 
Myers  v.  Boyd,  96  Pa.  St.  427,  the  certificate  entirely  failed  to 
show  by  whom  the  acknowledgment  was  made,and  it  was  held  that 
this  was  too  substantial  a  defect  to  be  passed  over.  And  in  Cover 
V.  Manaway,  116  Pa.  St  338,  2  Am.  St.  Rep.  562,  already  cited, 
the  date  of  the  acknowledgment  was  alleged  to  be  written  over 
an  erasure,  yet  this  court  held  that  the  deed  was  admissible  in  evi- 
dence, saying:  '^here  a  deed  is  found  in  the  hands  of  a  grantee, 
having  on  its  face  the  evidence  of  its  regular  execution,  it  will  be 
presumed  to  have  been  made  on  the  day  of  its  date,  and  this  pre- 
fumption  is  greatly  strengthened  if  it  is  accompanied  by  an  ac- 
knowledgment of  the  same  date,  in  proper  form  before  a  proper 
officer." 

The  precise  question  as  to  the  omission  of  the  day  in  the  cer- 
tificate of  acknowledgment  does  not  appear  to  have  been  decided 
heretofore  in  this  state,  but  it  arose  in  Maryland  in  Kelly  v. 
Rosenstock,  45  Md.  389,  under  a  statute  requiring  the  certificate 
of  acknowledgment  to  contain  "the  time  when  it  was  taken,"  and 
it  was  held  that  when  the  date  clearly  appeared  from  the  whole 
instrument  it  was  *  sufficient  compliance  with  the  itatute,  and 
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that  tlie  certificate  of  tlie  clerk  of  the  court  of  the  official  char- 
acter of  the  justice  and  the  indorsement  for  record  were  parts  of 
the  instrument  for  that  purpose.  The  case  is  on  all  fours  with 
the  present,  and  is  fortified  by  a  reference  to  Carpenter  v.  Dexter, 
8  Wall.  526. 

None  of  the  assignments  of  error  can  be  sustained. 

Appeal  dismissed  at  the  costs  of  the  appellant. 


DEEDS— DEFECTIVE  ACKNOWLEDGMENT.— Tlie  registry  of  a 
deed  is  not  affected  by  the  fact  that  the  deed  bears  date  the  13th  of 
Marc^h,  while  the  eertiflcate  of  acknowledgment  describes  it  as  bear- 
ing date  the  30th  of  March,  if  the  identity  of  the  deed  certified  to 
and  the  deed  recorded  sufficiently  aippears  from  other  parts  of  siUd 
certifloate  and  its  annexation  to  the  deed:  Horsley  v.  Garth,  2  Gi*att. 
471;  44  Am.  Dec.  393.  An  officer  taking  the  acknowledgment  of  a 
deed  must  certify  tlie  same  with  the  day  and  year  when  it  was  made 
and  by  whom,  and  he  will  be  presumed  to  have  performed  his  duty, 
and  will  not  be  ssupposed,  without  proof,  to  have  taken  the  acknowl- 
edgment before  the  deed  was  executed.  The  deed  will  be  presumed 
ho  have  been  made  on  the  day  of  its  date,  when  it  is  found  in  the 
hands  of  the  grantee,  having  on  Its  face  evidence  of  its  regular  exe- 
cution: Ck)ver  v.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552,  and 
note.  See,  especially,  the  extended  note  1x>  Livingston  T.  Kettelle,  41 
Am.  Dec.  178. 
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POLICE  POWER— GENERAL  WELFARE— PBNALTY.—The 
right  of  the  sovereign  power  to  direct  that  which  is  for  the  welfare 
of  the  general  public  cannot  be  abridged  by  contract  stipulations  be- 
tween Individuals;  nor  can  a  party  to  a  contract  be  mulcted  into  a 
penalty  because  of  obedience  to  the  mandate  of  the  commonwealth. 

DEEDS— CONDITIONS  —  FORFEITURE— POLICE  POWER. 
The  erection  of  a  fire  6scai>e  In  compliance  with  police  power  regu- 
lations is  not  a  violation  of  a  condition  in  a  deed  prohibiting  the 
construction  of  an  addition  to  a  building  beyond  a  certain  height. 
No  forfeiture  can  be  asserted  by  reason  of  such  erection. 

ESTATES- FORFEITURE-LACHES.— No  court,  either  of 
law  or  equity,  declares  an  estate  forfeited  unless  compelled  to  do 
©0  by  unbending  and  rigid  rules,  and  certainly  never  when  the  com- 
plaining party  has  a  remedy  In  an  action  for  damages,  and  haa 
stood  for  years  without  asserting  by  action  his  Intention  to  insist 
tipon  a  forfeiture. 

DEEDS  —  CONDITIONS  —  FORFEITURE— LA  OHES.— If,  In 
Tlolation  of  a  condition  In  a  deed  that  buildings  standing  on  the 
property  conveyed  shall  be  torn  down  within  one  year  from  the  time 
of  the  conveyance,  and  that  thereafter  no  building  shall  be  main- 
tained upon  the  property  exceeding  a  certain  height,  buildings  are  so 
erectfd  and  maintained  for  more  than  twenty-five  years  before  the 
grantor  or  his  successor  In  interest  brings  suit  In  equity  to  compel 
their  removal,  he  cannot,  ten  years  after  the  dismissal  of  his  bill  for 
gross  laches  in  seeking  to  enforce  his  right,  maintain  an  action  In 
ejectment  to  enforce  a  forfeiture  of  the  estate  for  such  violation  ot 
the  condition  in  the  deed. 
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G.  L.  Crawford  and  H.  G.  Clay,  for  the  appellanta. 
F.  C.  Brewster,  for  the  appellees 

«*<>«  DEAN,  J.  The  land  at  the  southwest  comer  of  Ninth 
and  Chestnut  streets,  '^^^  Philadelphia,  fronting  one  hundrt^ 
and  twenty-five  feet  on  Chestnut  and  extending  back  two  hun- 
dred and  thirty-five  feet  to  George,  now  Sansom  street,  on  July 
27,  1825,  was  owned  in  fee  by  Edward  Shippen  Burd;  on  that 
day  he  conveyed  twenty-fooir  feet  of  it  on  the  western  side,  front- 
ing on  Chestnut,  and  running  back  to  Sansom  street  to  Thomas 
C.  Rockhill,  in  fee,  upon  this  condition: 

*^hat  all  the  buildings  heretofore  erected  and  now  standing 
upon  the  said  lot  of  ground  hereby  granted,  shall,  within  one  year 
from  the  date  hereof,  be  completely  prostrated,  and  that  he,  the 
said  Thomas  C.  Rockhill,  his  heirs  or  assigns,  shall  not  at  any 
time  hereafter  erect  or  build,  or  permit  or  suffer  to  be  erected  or 
built,  on  the  above-described  lot  of  ground,  any  buildings  what- 
ever, other  than  privies,  milk  or  bathing  houses,  walls  or  fences 
not  exceeding  nine  feet  in  height  from  the  surface  of  the  curb- 
stones immediately  in  front  of  the  said  lot  on  Cheertnut  street,  ac- 
cording to  the  city  regulation  thereof,  excepting  a  messuage  on  the 
Chestnut  street  front  of  said  lot,not  exceeding  sixty  feet  in  depth, 
with  a  piazza  adjoining  the  same  to  the  south  for  a  staircase  only, 
not  exceeding  twenty-five  feet  in  depth,  and  a  stable  and  coach- 
house on  the  George  street  front  of  the  said  lot,  which  stable  and 
coach-house  shall  not  be  at  a  greater  height,  nor  extend  in  depth 
further  north,  than  the  stable  and  coach-house  of  the  said  Ed- 
ward Sbippen  Burd,  built  and  now  standing  upon  the  ground  to 
the  eastward  thereof.  Also,  upon  this  further  condition,  that 
the  north  or  front  wall  of  any  building  at  any  time  hereafter  to 
be  erected  or  built  upon  the  said  Chestnut  street  front  shall  be 
built  precisely  on  a  line  east  and  west  witb  the  northern  wall  of 
the  western  wing  of  the  said  Edward  Shippen  Burd  house,  built 
and  now  standing  upon  the  lot  of  ground  on  the  south  side  of 
the  said  Chestnut  street,  between  the  said  lot  of  ground  and 
Ninth  street;  that  is  to  say,  at  the  distance  of  ten  feet  one  inch 
and  five-eights  part  of  an  inch  from  the  south  line  of  the  said 
Chestnut  street;  also,  that  the  ground  between  the  said  north  wall 
of  the  said  building  so  to  be  erected  on  Chestnut  street  and  the 
south  line  of  the  said  Chestnut  street  shall  be  forever  left  open 
for  a  public  pavement  and  footway  free  from  every  obstruction 
or  encumbrance  whatever,  except  steps,  cellar-doors,  and  scrap. 
crs.** 
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The  grantor  continued  in  the  ownership  of  the  remaining  part 
*^^  oi  the  lot  until  his  death  in  1848.  He  left  a  will,  in  which 
he  devised  this  part  to  his  wife  for  life,  with  the  benefit  of  all  the 
•conditions  and  restrictions  placed  by  him  upon  the  Eockhill  lot, 
with  a  right  in  her  to  insist  upon  a  full  performance  of  them; 
and,  furi;her,  expressly  prohibited  his  executors  from  ever  can- 
oeling  OT  releasing  them,  and  devising  to  the  executors  the  fee 
in  trust  for  the  uses  and  purposes  set  out  in  his  will.  The  lot 
conveyed  to  Eockhill  is  908  Ohesftnut  street,  that  immediately  ad- 
joining it  on  the  east  is  906.  The  title  to  the  Eockhill  lot,  by 
regular  conveyances  from  him  and  subsequent  grantees,  is  vested 
in  these  defendants.  That  to  906  is  in  these  plaintiffs.  The 
latter,  averring  a  violation  of  the  conditions,  brought  ejectment 
against  defendants  to  enforce  forfeiture  of  the  conditional  es- 
tate which  passed  by  the  Eockhill  deed.  On  the  trial  in  the 
court  below,  the  evidence  clearly  showed  a  plain  disregard  of  the 
restrictions  as  to  the  buildings  on  the  lot  beyond  the  sixty-feet 
limit  from  the  front  on  Chestnut  street,  and  also  a  violation  of 
the  conditions  as  to  size  and  character  of  buildings  on  San- 
6om  street  front.  The  defendants  allege  the  violation  had  existed 
for  a  period  of  more  than  twenty-one  years  before  suit  brought, 
and  that,  at  the  date  they  obtained  their  title,  the  forbidden 
structures  had  been  upon  the  lot  for  a  period  of  at  least  seven- 
teen years.  It  was  not  disputed  that:  1.  The  brick  building  on 
the  rear  of  908,  fronting  on  Sansom  street,  for  many  years  had 
not  been  used  as  a  stable  and  coach-house,  but  had  been  turned 
into  a  brush  factory,  with  a  frame  building  attached,  and  in  1875 
this  had  been  turned  into  a  drinking  saloon,  and  then  was  a 
building  with  three  floors;  3.  That  to  this  building  toward  Chest- 
nut street  had  been  attached  a  brick  edition;  3.  That  a  pigeon- 
house  and  other  buildings  had  been  put  upon  the  lot  between  it 
and  the  main  building  upon  Chestnut  street  two  feet  higher  than 
the  nine  feet  stipulated  for  in  the  restriction. 

There  was  some  evidence  that  a  bulk  window  had  been  con- 
fitructed  on  the  Chestnut  street  front,  in  violation  of  the  restric- 
tion, and  also  that  a  fire  escape  had  been  constructed  in  front 
above  the  first  story.  As  to  the  bulk  window,  it  was  conceded 
by  plaintiifs  at  trial  below  it  had  been  there  for  more  than  twenty- 
one  years  before  suit.  Concerning  the  fire  escape,  as  it  ^^^  was 
put  there  under  the  police  power  of  the  commonwealth  and  the 
municipality,  we  are  of  opinion  it  is  not  within  the  power  of  the 
contracting  individuals  to  prohibit  it;  therefore,  no  forfeiture 
can  be  asserted  because  of  it.    Eights  under  a  contract  are  always 
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subject  to  this  modification,  whether  within  the  contemplation  of 
the  parties  or  not  at  the  date  of  the  contract  The  right  of  the 
sovereign  power  to  direct  that  which  is  for  the  welfare  of  the 
general  public  cannot  be  abridged  by  contract  stipulations  be- 
tween individuals.  Nor  can  a  party  to  a  contract  be  mulcted  into 
a  penalty  because  of  obedience  to  the  mandate  of  the  common- 
wealth. 

One  of  plaintiff's  predecessors  in  title,  J.  P.  Ome,  in  1881,  filed 
a  bill  in  equity  to  restrain  defendants  from  maintaining  the  build- 
ings in  violation  of  the  restriction,  and  for  an  order  on  them  to  re- 
move the  same.  The  defendants, by  answer,aveiTed  the  buildings 
on  the  lot  substantially  the  same  as  when  the  property  was  con- 
veyed to  them  in  1875,and  that, at  the  date  of  filing  the  bill, they 
had  been  in  existence  for  a  period  of  more  than  twenty-one  years. 
A  master  was  appointed  to  take  testimony,  find  facts,  and  sug- 
gest a  decree.  He  found  that  prior  owners  of  lot  908  had  erected 
on  the  lot  buildings  in  violation  of  the  condition;  and  they  had 
been  there  for  many  years  before  the  equity  suit  was  instituted, 
and, further,  were  occupied  and  used  for  purposes  wholly  different 
from  those  stipulated  for.  He  further  concludes  that  defendants 
should  be  restrained,  and,  in  accordance  with  his  suggestion,  the 
court  below  decreed  an  injunction.  From  this,  defendants  ap- 
pealed to  this  court,  and  in  October,  1891,  the  decree  was  re- 
versed, and  bill  dismissed.  The  case  is  reported  as  Ome  v.  Fri- 
denberg,  143  Pa.  St.  487;  24  Am.  St.  Rep.  567.  The  opinion  is 
by  Paxson,  C.  J.,  and  holds  that,  as  plaintiff  was  guilty  of  gross 
laches  in  enforcing  his  right,  equity  would  not  interpose  by  a 
restraining  order.  Many  cases  are  cited  as  sustaining  this  de- 
cision, the  sum  of  them  being,  as  quoted  by  the  chief  justice  from 
2  High  on  Injunctions,  1159,  that  "in  conveyances  of  real  prop- 
erty, the  courts  require  due  diligence  upon  the  part  of  plaintiff 
seeking  the  relief,  and  laches  or  acquiescence  on  his  part  in  the 
violation  of  the  restrictive  covenant  will  ordinarily  defeat  his  ap- 
plication. Indeed,  equity  requires  the  utmost  diligence  in  this 
class  of  cases  upon  the  part  of  him  who  invokes  its  preventive 
aid,  and  a  slight  degree  of  acquiescence  *'*®  is  sufficient  to  de- 
feat the  application,  since  e\'ery  relaxation  which  plaintiff  per- 
mits in  allowing  the  erections  to  be  made  in  violation  of  the  cove- 
nant, amounts  pro  tanto  to  a  disaffirmamce  of  the  obligation." 

Although  the  principle  of  equity  which  justifies  a  chancellor 
in  refusing  an  injunction  where  the  purpose  of  the  restriction  has 
been  defeated  by  changes  in  the  character  of  the  neighborhood 
and  the  surrounding  improvements  is  adverted  to,  the  judgment  is 
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based  on  the  first  ground;  the  lacfhes  of  plaintiff  extinguished 
his  right  in  equity.  The  opinion  ends  with  this  intimation: 
"While  we  think,  for  the  reasons  given,  that  the  plaintiff  is  not 
entitled  to  an  injunction,  he  may  still  sue  at  law  and  recover 
damages,  if  he  can  show  he  has  sustained  any." 

In  June,  1893,  more  than  a  year  and  a  half  after  this  decree, 
the  present  plaintiffs  brought  this  ejectment  to  enforce  a  forfeit- 
ure of  the  estate,  because  of  the  violations  of  the  conditions  of 
the  grant  heretofore  noticed.  A  number  of  written  points  were 
presented  to  the  court  below,  among  them  the  sixth,  which  asked, 
on  the  facts,  which  undoubtedly  showed  a  technical  violation  of 
the  conditions  of  the  deed,  a  peremptory  direction  to  find  for 
plaintiffs,  conditioned  that  the  offending  structures  should  be 
removed  within  three  months.  The  court  declined  to  give  the 
instruction  prayed  for,  but  submitted  to  the  jury  to  find  from 
the  evidence  whether  the  alleged  breaches  had  continued  for  a 
period  of  more  than  twenty-one  years  before  suit  brought  to  en- 
force the  forfeiture;  if  so,  then  the  plaintiffs  could  not  recover; 
if  their  existence  was  within  twenty-one  years,  plaintiffs  could 
recover  the  land  by  reason  of  the  breach.  And,  further,  if  the 
buildings  had  been  there  less  than  twenty-one  yeiars,  yet  had 
stood  for  any  considerable  period  without  objection  by  plaintiffs, 
then  defendants  were  entitled  to  reasonable  notice  to  remove 
them,  before  an  ejectment  to  enforce  forfeiture  could  be  success- 
fully prosecuted. 

•  The  verdict  was  for  defendants,  and  plaintiffs  appeal,  assign- 
ing eleven  errors  to  the  charge  and  answers  to  points. 

Without  taking  up  and  passing  upon  the  assignments  of  er- 
ror in  their  order,  we  do  not  see  how,  in  any  view  of  the  undis- 
puted facts,  plaintiffs  can  now  enforce  the  forfeiture  of  defend- 
ants' estate  in  the  lot.  In  the  equity  proceedings,  it  was  found 
as  a  faet  that,  many  years  before  1881,  the  forbidden  structures 
^^^  stood  upon  the  lot,  and  were  used  for  purposes  other  than 
those  specified  and  allowed  in  the  condition.  Up  to  that  date, 
no  suit  had  been  instituted  either  to  stop  their  erection  or  com- 
pel their  removal.  Then  it  was  sought  to  have  them  removed 
by  the  mandate  of  a  chancellor,  who  refused  to  grant  it,  because 
the  plaintiffs  had  been  guilty  of  gross  laches.  Eleven  years  after 
the  institution  of  that  suit,  at  the  commencement  of  which  the 
master  found  the  violation  had  existed  for  many  years,  this  eom- 
mon-law  action  is  commenced  to  enforce  the  condition  by  a  for- 
feiture of  the  estate.  In  the  equity  suit,  the  prayer  -was,  that 
the  condition  be  enforced  by  an  order  for  the  removal  of  the 
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building;  if  equity  would  not  tolerate  such  a  remedy,  then,  by 
reason  of  gross  laches  will  the  law,  after  eleven  years  more  of  neg- 
lect, adopt  a  more  drastic  one?  If  ever  there  was  a  case  to  which 
the  maxim  that  conditions  which  defeat  an  estate  are  odious  is  ap- 
plicable, it  is  this  one.  No  court,  either  of  equity  or  law,  will 
declare  an  estate  forfeited,  unless  compelled  to  do  so  by  rigid  and 
unbending  rules;  and  certainly  never,  where  the  complaining 
party  has  a  remedy  in  an  action  for  damages,  and  has,  as  here, 
stood  by  for  years  without  asserting  by  action  his  intention  to 
insist  on  a  forfeiture.  There  was  inexcusable  delay,  and  it  was  ju- 
dicially so  pronounced  in  the  equity  suit;  the  institution  of  that 
proceeding  was  itself,  in  effect,  an  admission  that  the  condition 
could  not  be  enforced  by  an  action  ait  law  to  retake  the  land. 
That  suit  proceeded  on  fhe  theory  that  at  that  date  there  was  no 
adequate  remedy  at  law  to  compel  performance  of  the  condition, 
or  such  remedy  had  been  lost  by  delay.  Then  equity  declared, 
on  the  merits  of  the  case  presented  substantially  as  they  are  here, 
specific  performance  of  the  stipulations  ought  not  to  be  decreed. 
It  did  not  dismiss  the  bill  because  of  a  doubt  as  to  the  contract 
legal  right,  or  a  doubt  as  to  whether  the  legal  right  had  been 
infringed,  or  because  there  was  an  adequate  remedy  at  law  for 
enforcement  of  the  condition,  but  because,  through  inaction, 
plaintiffs  had  no  remedy  at  all,  which,  operating  on  the  subject  of 
the  grant,  would  compel  specific  performance  of  the  contract 
How  can  a  common-law  action  now  enforce  a  forfeiture  of  the 
land,  if  such  remedy  would  have  been  ineffectual  eleven  years 
ago? 

Suppose,  instead  of  filing  a  bill  in  equity  in  1881,  Ome  had 
brought  ejectment  to  enforce  a  forfeiture;  Fridenberg  would  •** 
have  set  up  the  same  equitable  defense  as  in  his  answer  to  the  bill; 
he  would  have  claimed  no  forfeiture  could  be  asserted,  because  of 
plaintiff's  long  delay.  The  trial  judge,  sitting  as  a  chancellor,  and 
blending  equity  with  the  law,  would  have  been  bound  to  instruct 
the  jury,  as  decided  by  this  court  in  Ome  v.  Fridenberg,  143  Pa. 
St.  487,  24  Am.  St.  Rep.  567,  that  if  the  buildings  had  been  on  the 
land  for  many  years  when  defendant  purchased  and  no  suit  to 
enforce  a  forfeiture  had  been  begun,  their  verdict  should  be  for 
defendant  With  a  final  judgment  entered  on  that  verdict,  could 
plaintiffs,  on  the  same  facts,  have  maintained  a  second  ejectment? 
The  defense  being  purely  equitable, the  judgment  would  have  been 
conclusive  on  the  facts  which  raised  the  equity.  The  only  dif- 
ference is,  in  the  equity  suit,  the  master  found  the  fac^s  which 
this  court  adjudged  a  complete  equitable  defenae.  That  is  an 
end  of  sthf  e  on  that  question. 
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It  is  argued  laches  is  no  defense  to  future  prevention  if  there 
be  no  estoppel,  and  further,  whatever  may  have  been  the  supine- 
ness  of  plaintiffs  in  the  past,  there  is  in  that  no  waiver  of  recur- 
ring breaches. 

What  will  be  the  legaJ  conclusion  from  permissive  violations  of 
the  condition  in  the  past,  if  proceedings  be  instituted  to  res'train 
threatened  violations  in  the  future,  we  axe  not  called  upon  to  de- 
cide. The  question  before  us  is  whether,  under  the  facts,  a  for- 
feiture can  be  enforced  for  permissive  breaches  in  the  past?  As 
in  the  case  of  Lehigh  Coal  etc.Co.v.Eairly,  162  Pa.  St.  338:  "The 
right  of  re-entry  might  have  been  enforced  upon  breach  of  the 
oonditioai  in  the  deed,  if  done  at  once  or  within  a  reasonable 
time;  but  the  condition  being  subsequent,  if  the  breach  was  ac- 
quiesced in  by  the  grantor  and  valuable  improvements  made,  a 
forfeiture  of  the  estate  after  long  delay  will  not  be  permitted." 

As  the  court  below  should  hare  affirmed  defendants'  sixth 
point,  **that,  under  all  the  evidence  and  the  law  in  this  case,  the 
verdict  must  be  for  defendants,"  no  harm  was  done  plaintiffs  by 
submitting  the  evidence  to  the  jury,  and  entering  judgment  on 
the  verdict  found  by  them  for  plaintiffs. 

The  judgment  is  affirmed. 

CONTRACTS  IN  VIOLATION  OF  LAW— INVALIDITY.— Busi- 
ness transactions  in  violation  of  law  cannot  be  made  the  fauudatloa 
of  a  valid  contract:  Buckley  v.  Humason,  50  Minn.  195;  36  Am.  St. 
Rep.  637.  Contracts  are  illegal  when  In  contravention  of  the  pro- 
visions of  some  statute:  Goodrioh  v.  Tenney,  144  111.  422;  36  Am.  St. 
Rep.  459,  and  note.  An  agreement  which  disclos'cs  an  Intention  to 
contravene  a  statute  In  fraud  of  the  public  or  to  the  injury  of  pri- 
vate parties  savors  of  a  conspiracy,  and  is  vicious  and  unenforce- 
able: Brooks  V.  Cooper,  50  N.  J.  Eq.  761;  35  Am.  St.  Rep.  793,  and 
note. 

DEEDS  —  BREACH  OF  CONDITIONS  —  FORFEITURE— 
LAOHES.— The  right  of  entry  for  breach  of  a  condition  subsequent 
may  be  waived  or  lost  by  laches:  Soovill  v.  McMahon,  62  Conn.  378; 
S6  Am.  St.  Rep.  350. 

DEEDS--CONDITIONS  SUBSEQUENT— FORFEITURE.— It  Is  a 
general  principle  running  through  the  whole  doctrine  of  estates  upon 
conditions  subsequent,  that  such  conditions  as  they  "go  in  destruc- 
tion and  defeasance  of  estates  are  odious  in  law,  and  shall  be  taken 
strictly":  Extended  note  to  Cross  v.  Carson,  44  Am.  Dec  744. 
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BuET  V,  Real   Estate  Exchaxgb. 

[175  PiNNBYLVANIA  STATE,  619.] 

CORPORATIONS,  INSOLVENT— LIABILITY  FOR  UNPAID 
STOOK  SUBSORIPTION.— A  eubscrlber  to  the  stwck  of  a  corpora- 
tion, with  notice  that  bis  stock  is  to  be  sold  uuless  assessments  are 
paid,  cannot,  after  the  corporation  becomes  insolvent,  escape  Liability 
for  the  unpaid  portion  of  his  subscription  by  roluntarily  assigning  his 
certificate  in  blaiik  and  delivering  It  to  the  treasurer  of  the  coo^ora- 
tion  at  the  request  of  the  latter. 

CrORPOR-^TIONS,  INSOLVB3NT.— TR.\NSFERS  OF  STOCK 
In  a  failing  corporation,  made  by  the  transferrer  for  the  purpose  of 
eecAping  his  liability  as  a  shareholder  to  a  person,  who  from  any 
cause  is  Incapable  of  responding  in  respect  to  such  liability,  are  void 
as  to  creditors  of  the  conx>ration  and  other  shareholders,  although, 
as  between  th«  parties  themselves,  the  transfers  may  be  valid. 

H.  Budd,  for  the  appellant 

T.  D.  Mnletter,  for  the  appellee. 

«2i  McCOLLUM,  J.  The  Real  EatAte  Exchange  of  Philadel- 
phia  is  an  insolvent  corporation,  now  and  since  October  2^, 
1891,  in  the  hands  of  a  receiver.  It  was  incorporated  November 
11,  1886,  and  its  authorized  capital  was  seventy-five  thousand 
dollars,  divided  into  shares  of  fifty  dollars  each.  The  appellant 
subscribed  for  ten  shares  of  the  stock,  paid  ten  per  cent  thereon, 
and  received  a  certificate  for  the  same.  Ninety  per  cent  of  his 
subscription  for  it  is  still  unpaid.  In  May,  1888,  he  caused  the 
stock  to  be  sold  at  auction,  and  it  was  bought  by  W.  F.  Dea- 
kyne  for  two  dollars.  As  the  corporation  refused  to  transfer  the 
stock  to  Deakyne  without  payment  of  a  previous  assessment  upon 
it,  the  sale  was  not  perfected.  On  the  16tih  of  May,  1888,  the 
aprpellant  was  notified  that  the  assessment  was  payable  on  or  be- 
fore the  1st  of  June,  and,  as  he  did  not  pay  it  at  or  before  tliat 
time,  he  wus,  on  the  11th  of  July,  informed  by  the  treasurer  of 
the  corporation  that  unless  payment  was  made  witliin  the  next 
ten  days,  his  stock,  or  so  much  thereof  as  was  neceegary  to  meet 
the  assessments  upon  it,  would  be  disposed  of  at  public  sale.  At 
the  expiration  of  the  ten  days  he  was  still  in  default,  and  the 
treasurer,  in  a  letter  dated  July  28,  1888,  called  his  attention  to 
it,  and  said:  "It  is  incumbent  on  the  exchmige  to  advertise  your 
stock  for  sale.  If  you  wish  to  avoid  the  expense,  and  avoid  un- 
desirable publicity,  you  can  do  so  by  callLng  at  the  exchange  be- 
fore August  6th,  and  executing  a  transfer  of  your  stock  in 
blank."  Acting  upon  the  suggestion  in  the  letter,  he  caused  a 
transfer  of  his  stock  to  be  made  in  accordance  with  it,  and  after 
that  ho  appears  to  have  considered  himself  as  released  from  all 
liability  arising  from  hia  connection  with  the  corporation.    But 
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as  the  creditors  of  the  concern  did  not  accept  his  view  of  the 
effect  of  the  transaction,  he  was  made  a  party  to  this  suit,  in 
■which  it  was  adjudged  that  he  was  not  released  from  liability  as 
a  stockholder,  and  that  he  should  pay  to  the  receiver  the  unpaid 
assessments  on  the  stock  he  subscribed  ®^*  for.  Is  the  adjudi- 
cation in  accordance  with  the  law  applicable  to  tbe  controlling 
facts  of  the  case?  These,  as  found  by  the  master,  may  be  sum- 
marized thus:  1.  When  the  appellant  transferred  his  stock,  the 
corporation  was  insolvent;  2.  The  transfer  was  made  for  the  pur- 
pose of  escaping  liability  as  a  siiareholder;  3.  It  was  not  entered 
on  the  books  of  the  corporation,  and  there  was  no  designation  at 
any  time  or  place  of  a  transferee;  4.  While  the  appellant  testi- 
fied that  the  treasurer  told  him  the  letter  of  July  28th  "was  sent 
by  the  direction  of  the  board,"  and  *that  the  transfer  of  the  stock 
in  blank  would  be  a  release  of  all  claims  for  past  assessments,'* 
no  action  of  the  board  authorizing  the  issuance  of  the  letter,  or 
permitting  the  transfer  in  satisfaction  of  his  liability  as  a  share- 
holder, was  shown.  The  findings  of  the  master  appear  to  be  well 
sustained  by  the  evidence,  and  the  accxixacy  of  them  is  not  called 
in  question  by  any  specification  of  error.  It  seems  to  be  conceded 
that,  upon  the  facts  as  found  by  him,  the  appellant  is  not  re- 
leased from  liability  to  the  creditors,  but  it  is  claimed  tha-t  his 
liability  is  secondary  and  enforceable  only  after  the  other  assets 
of  the  corporation,  including  the  balances  due  on  the  subscrip- 
tions of  the  shareholders  who  have  not  executed  transfers  of  their 
stock  in  blank,  are  exhausted.  But  this  claim  manifestly  ignores 
the  equities  of  such  shareholders,  and  the  allowance  of  it  would 
constitute  a  discrimination  against  them  for  which  there  is  no 
warrant  in  the  charter  of  the  corporation,  or  in  the  law  applicable 
to  the  facts  of  the  case.  The  vice  of  'the  appellant's  contention 
lies  in  the  assumption  that  his  relation  to  the  creditors  and  share- 
holders of  the  corporation  was  changed  by  the  transaction  we 
have  descri'bed,  while  the  fact  is,  that  their  rights  and  equities 
against  him  were  unaffected  by  it.  As  against  them,  the  trans- 
action did  not  constitute  a  valid  transfer  of  his  stock.  "A  trans- 
fer of  shares  in  a  failing  cooporation,  made  by  the  transferrer 
with  the  purpose  of  escaping  his  liability  as  a  shareholder  to  a 
person,  -who  from  any  cause  is  incapaMe  of  responding  in  respect 
to  such  liability,  is  void  as  to  creditors  of  the  company,  and  as  to 
other  shareholders,  although,  as  between  the  transferrer  and  the 
transferee,  tihe  transfer  may  be  out  and  out":  Anltman's  Appeal, 
98  Pa.  St.  505.  The  appellant,  having  transferred  hie  stock  in 
blank  for  the  purpose  of  escaping  his  liabilities  as  a  shareholder. 
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and  hAving  failed  to  designate  any  transferee  of  it  capable  of 
*^^  responding  in  respect  to  such  liability  has  no  legal  or  equi- 
table cause  to  complain  of  the  decree  appealed  from.  The  speci- 
fications of  error  are  overruled- 

Decree  aiHrmed  and  appeal  dismissed  el  the  costs  of  the 
appellant 

OORPORATIONS-UNPAID  STOCK  SUBSCRIPTIONS-TRANS- 
FBR  OF  STOOK.— A  bona  fide  transfer  of  stock  perfected  upon  the 
books  of  the  corporation,  if  retiuired,  dischargee  the  transferrer  from 
liability  to  the  corporation  or  its  creditors  for  Installments  and  caUs 
♦herea/ter  to  becoui*  due:  Extended  note  to  Thompson  v.  Reno 
Say.  Bank,  8  Am.  St  Rep.  830-S33.  But  it  is  clear  that  a  share- 
holder cannot  relieve  himself  at  his  own  pleasure  from  liability 
either  to  the  corporation  or  to  its  credMors  for  unpaid  mibscrl-ptlons 
by  any  attempted  withdrawal  from  the  company:  Extended  note  to 
Thompson  T.  Reno  Say.  Bank,  8  Am.  St.  Rep.  82L 
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HIGHWAY'S— OBSTRUOnON.— A  railroad  company  cannot  es- 
cape liability  for  damages  arising  from  its  erecting  aud  maintaining 
A  fence  across  a  highway  on  the  ground  that  such  obstruction  Is  Inci- 
dental to  raising  its  roadbed  to  conform  to  a  grade  authorized  by 
municipal  authority,  if  the  work  of  raising  the  roadl>ed  is  not  coin- 
meoced  for  more  than  two  years  after  the  fonce  is  erected. 

NUISiANOE.— PRIVATE  ACTION  for  a  public  nuisance  Is 
maintainable  by  one  who  suffers  therefrom  some  particular  loss  or 
damage  beyond  that  suffered  by  him  in  common  with  all  others  af- 
fected by  tlie  nudsance.  Interference  with  a  common  right  does  not 
of  itself  afford  a  cause  of  action  by  an  individual,  but  Erpecial  or  par- 
ticular damage  consequent  on  the  imterference  does. 

NUISANK3B— PRIVATE  ACTION  FOR— SPBOIAL  DAMAGE. 
One  having  a  contract  for  hauling  a  large  amount  of  dirt  from  one 
Bide  of  a  railroad  to  tlw  otlver  sustains  special  damages  from  the 
tmauthorized  obstruction  of  a  highway  by  the  railroad  company,  if, 
by  reason  of  such  obstruction,  his  most  convenient  way  for  hauling 
the  dirt  Is  blocked,  and  his  work  is  retarded  and  his  profits  very 
much  lessened  by  being  thus  compelled  to  haul  the  dirt  over  a 
longer  route.  He  may  maiutaiu  a  private  action  to  recover  such 
damages. 

Trespass  to  recover  damagra  caused  "by  the  obstruction  of  a 
highway.    Judgment  for  plaintiff.    Defendant  appealed 

D.  W.  Sellers  and  T.  Hart,  Jr.,  foe  the  appellant. 

T.  A.  FaJiy,  for  the  appellee. 

•**"  MeCOLLUM,  J.     The  defendant  company  contends  that, 
if  the  plaintiff  has  sustained  any  damage  by  reason  of  its  ereo 
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tion  and  maintenance  of  the  fence  across  Tacony  road,  h.e  must 
'liave  recourse  to  the  city  for  compensation"  for  it.  This  con- 
tention appears  to  be  based  on  the  theory  that  the  obstruction 
complained  of  was  incident  to  the  work  of  raising  its  roadbed 
to  conform  to  the  revision  of  grades  authorized  by  the  ordinance 
of  March  31,  1887,  and  that  for  damage  done  in  the  proper  per- 
formance of  such  work,  the  company  is  not  respo'usible.  Bnt  it 
is  obvious  that  the  question  whether  the  company  or  city  is  liable 
for  the  damage  caused  by  the  company's  elevation  ai  its  roadbed 
in  accordance  with  the  revision  of  grades  is  not  in  this  case. 
The  ®^®  fence  was  erected  by  the  company  across  Tacony  road 
on  the  14th  of  December,  1891,  and  it  was  maintained  there  un- 
til the  latter  part  of  October,  1893,  when  the  company  removed 
it,  and  for  five  months  thereafter  the  public  used  the  highway  as 
it  had  done  before  the  erection  of  the  fence.  The  work  of  ele- 
vating the  company's  roadbed  at  the  point  where  the  same  was 
crossed  by  the  Tacony  road  was  not  begun  until  April,  1894,  two 
years  and  three  months  after  the  erection  of  the  fence.  It  is 
obvious,  therefore,  that  the  obstruction  complained  of  in  this 
case  had  no  connection  with  the  revision  of  grades  or  the  eleva- 
tion of  the  roadbed.  It  was  not  authorized  by  the  ordinance  of 
March  31,  1887,  nor  by  any  action  of  the  city  thereunder.  It 
was,  by  the  company's  own  confession  in  removing  it,  as  needless 
and  unwarranted  at  any  time  before  April,  1894,  as  it  would 
have  been  if  erected  at  any  time  before  December  14,  1891.  It 
was  clearly  an  unlawful  obstruction,  and  the  company's  liability 
for  the  damage  caused  by  it  is  not  affected  by  "a  change  of  grade 
at  Princeton  and  Cottman  streets,"  nor  by  "the  revision  of  grades 
authorized  by  the  ordinance  of  March  31,  1887."  For  the  rea- 
sons above  stated,  the  case  in  hand  cannot  be  likened  to  the  case 
of  an  obstruction  caused  or  made  necessary  by  the  work  of  ele- 
vating the  roadbed  under  the  arrangement  between  the  company 
and  the  city.  We  therefore  overrule  the  second,  third,  and 
fouriih  specifications  of  error. 

The  important  question  in  the  case  is,  whether  the  plaintiff 
has  srustained  such  loss  or  damage  in  consequence  of  the  obstruc- 
tion of  the  highway  as  will  support  his  action  against  the  wrong- 
doer. "A  private  action  for  a  public  nuisance  is  maintainable  by 
one  who  suffers  therefrom  some  parti cuar  loss  or  daanage  beyond 
that  suffered  by  him  in  common  with  all  others  affected  by  the 
nuisanioe.  Interference  with  a  oommoai  right  does  not  of  itself 
afford  a  cause  of  action  by  an  individual.  Special  or  particular 
damage  consequent  on  the  interference  does.     There  is  no  difB- 
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culty  in  tliis  general  statement  of  the  rule  and  the  exception. 
It  is  supported  by  all  the  cases.  The  difficulty  is  in  the  appli- 
cation to  the  facta  of  the  cases  wherein  the  rule  has  been  in- 
voked": 16  Am.  &  Eng.  Ency.  of  Law,  971.  The  business  of 
the  plaintiff  was  excavating  and  hauling  dirt  and  stone  for  grad- 
ing and  building  purposes.  At  the  time  the  fence  was  erected 
across  Tacony  road,  he  had  contracts  with  differen<t  parties  ®*® 
for  hauling  at  least  five  thousand  loads  of  dirt  from  the  high 
ground  on  the  west  side  of  the  railroad  to  fill  rrp  and  grade  the 
lots  on  the  low  ground  on  the  east  side  of  it,  and  was  actually 
engaged  in  haujing  the  same.  He  was  to  receive  under  his  con- 
tracts fifteen  cents  a  load  for  hauling  it.  The  natural  route 
from  the  place  where  the  dirt  was  taken  to  the  place  of  deposit 
was  over  the  Tacony  road.  At  least  three  loads  of  dirt  could  be 
delivered  over  this  route  in  the  time  required  to  deliver  one 
load  over  the  route  the  plaintiff  was  compelled  to  take  after  the 
fence  was  erected.  It  was  worth  forty  cents  to  deliver  a  load 
over  the  latter  route,  while  fifteen  cents  was  sufficient  compensa- 
tion for  delivering  a  load  over  the  former.  It  is  clear,  tliere- 
fore,  that  the  plaintiff  suffered  material  loss  or  damage  by  reason 
of  the  obstruction  which  was  the  original  subject  of  complaint 
in  this  action. 

In  an  amended  statement  filed  on  the  12th  of  November,- 1894, 
the  plaintiff  averred  that  a  gutter  in  front  of  his  property  for- 
merly conveyed  the  surface  water  into  a  wooden  conduit,  throiigh 
which  it  flowed  into  a  ditch  on  the  west  side  of  the  railroad 
tracks,  and  that  the  defendant  company,  after  the  erection  of  the 
fence,  willfully  and  negligently  permitted  the  eastern  end  of  said 
conduit,  at  its  junction  with  the  ditch  on  its  land,  to  become 
clogged  with  rubbish  and  dirt  which  prevented  the  free  passage 
of  the  water,  and  forced  it  back  upon  the  Tacony  road,  so  as  to 
form  a  stagnant  pool  in  front  of  his  preonises,  which  interfered 
with  access  to  the  same,  and  was  prejudicial  to  the  health  of  him- 
self  and  family.  He  testified  on  the  trial  in  support  of  these 
averments,  and  was  corroborated  to  some  extent  by  other  wit- 
nesses. It  seems  to  us,  however,  that  the  testimony  in  regard  to 
the  stagnant  pool  and  its  effect  upon  the  plaintiff's  property  and 
the  health  of  himself  and  family  is  not  convincing  or  satisfac- 
tory. It  is  noticeable  that  it  is  not  averred  in  t^e  amended  stat»« 
ment  that  th«  stagn&nt  pool  was  formed  before  the  roadbed  was 
raised,  and  that  the  testimony  of  Leonard  and  Saunders  indioatei 
that  it  was  not.  But  as  there  is  no  specification  of  error  which 
calli  in  qnettion  the  tufficiency  of  the  testimony  or  the  aocuracj 
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of  the  instructianfl  in  regard  to  it,  we  need  not  further  oon- 
fiider  this  branch  of  the  case. 

It  is  not  possible  to  reconcile  all  the  cases  in  -which  the  ques- 
tion whether  a  private  action  is  maintainable  for  a  loss  occa- 
sioned *^^**  by  a  public  nuisance  has  been  considered  and  passed 
upon.  In  England,  as  well  as  in  our  own  country,  the  decisions 
on  this  point  are  conflicting.  The  loss  or  damage  which  is  ad- 
judged in  some  cases  to  be  special  and  to  authorize  a  suit  by  the 
injured  party  against  the  wrongdoer  is  held  in  other  cases  to 
furnish  no  basis  for  a  private  action.  But  a  review  or  extended 
reference  to  the  decisions  of  the  courts  of  other  states  or  of 
England  is  not  deemed  necessary,  because  the  case  in  hand  must  be 
determined  in  accordance  with  our  own  adjudications,  and  these 
we  think  fully  sustain  the  ruling  of  the  learned  court  below, 
and  the  judgment  based  thereon.  In  Hughes  v.  Heiser,  1 
Binn.  463,  2  Am.  Dec.  459,  the  plaintiff  declared  that  he 
had  prepared  rafts  with  intent  to  navigate  them  down  a 
river  which  was  a  public  highway,  and  that  he  did  navigate 
them  until  he  came  to  a  dam  erected  by  the  defendant,  by 
whioh  he  was  prevented  from  passing  down  the  river  with 
his  rafts.  It  was  held  that  special  damage  was  shown,  and 
his  action  for  it  was  sustained.  To  the  same  effect  is  Powere  v. 
Iri^,  23  Mich.  429.  In  Dudley  v.  Kennedy,  63  Me.  465,  "Be- 
ing prevented  from  fulfilling  a  transportation  contract  because  of 
an  obstruction  of  a  navigable  river  by  a  boom,  was  deemed  suffi- 
cient special  damage"  to  snpport  the  suit.  In  Pittsburg  v.  Scott, 
1  Pa.  St.  309,  Duquesne  Way  was  obstructed  by  the  defendant 
and  the  plaintiff  (the  city  of  Pittsburg)  claimed,  inter  alia,  that  it 
was  obliged  by  reason  of  the  obstruction  to  haul  by  a  circuitous 
route  the  stones,  dirt,  and  other  material  required  in  repairing 
the  public  wharf  along  Allegheny  river,  between  said  way  and 
eaid  river.  The  plaintiff  also  claimed  that  its  revenue  from  the 
wharf  was  greatly  diminished  by  the  obstruction,  and  that  the 
defendant  prevented  its  wharfmastcr  from  collectinig  tolls.  It 
was  held  that  the  action  was  maintainable  on  edther  ground. 
It  was  also  held  that  it  was  immaterial,  so  far  as  the  right  of  ac- 
tion was  concerned,  whether  there  was  a  total  or  partial  obstruc- 
tion of  the  way.  Pittebnrg  v.  Scott,  1  Pa.  St.  309,  was  approved 
and  followed  in  Brown  v.  Watson,  47  Me.  161,  74  Am.  Dec.  482, 
and  cited  with  Hughes  v.  Heiser,  1  Binn.  463,  2  Am.  Dec.  459,  by 
Sharswood,  J.,  in  Pennsylvania  etc.  Land  Co.  v.  Graham,  63  Pa. 
St.  290;  3  Am.  Rep.  549.  No  decision  of  this  court  has  been 
brought  to  our  notice  which  overrules  or  qualifies  either  of  the 
Pennsylvania  cases  we  have  cited  as  applicable  to  the  case  in 
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hand.  It  is  said  that  Heffner  v.  Commonwealth,  28  Pa.  St  <^» 
108,  and  Gold  v.  Philadelphia,  115  Pa.  St.  184,  are  in  conflict 
with  them-  The  former  was  an  application  for  a  writ  of  man- 
damus to  compel  the  town  council  of  the  borough  of  Pottsville 
to  open  a  public  alley.  The  relator,  in  his  petition  for  the  writ, 
alleged  inter  alia  that  the  opening  of  the  alley  would  greatly  en- 
hance the  value  of  his  property.  An  answer  was  filed  to  the 
petition,  and  the  relator  demurred  to  it.  Judgment  was  entered 
on  the  demurrer  by  the  court  below,  in  favor  of  the  relator,  and 
from  the  judgment  so  entered  an  appeal  was  taken  to  this  court, 
where  the  judgment  was  reversed  in  an  opinion  by  Woodward,  J., 
who  said  that  the  relator  had  "no  more  right  to  call  on  the  munic- 
ipal authorities  to  open  an  alley  to  put  money  into  his  pocket  than 
he  would  have  to  require  them  to  build  him  a  house."  The  lit- 
ter was  a  case  in  which  an  innkeeper,  "a  tenant  under  a  lease  from 
year  to  year  of  the  premises,"  alleged  that  her  business  had  de- 
clined in  consequence  of  the  neglect  of  the  city  to  keep  a  certain 
street  in  repair.  It  was  held  that  she  oould  not  recover.  Mr. 
Justice  Paxsom,  in  delivering  the  opinion  of  the  court,  said:  "It  is 
significamt  that  no  Pennsylvania  case  has  been  oalled  to  our  atten- 
tion, nor  am  I  aware  of  any,  in  wliich  a  recovery  has  been  sus- 
tained under  similar  circumstances.  Nor  must  we  be  misled  by 
cases  referring  to  business  or  trading  corporations.  They  differ 
from  munioipal  corporations  in  this, that  tlie  former  are  organized 
for  private  purposes  and  for  gain;  whilst  municipal  corporations 
are  organized  solely  for  the  general  good  of  the  people.  When 
a  duty  is  imposed  upon  a  municipal  corporation  for  the  benefit  of 
the  public,  no  consideration  or  benefit  is  received  by  such  munici- 
pality, as  in  the  case  of  a  trading  corporation,  hence  no  implica- 
tion ariseeof  liability  to  the  individual  citizen  for  any  injuryhe  has 
aruffered  in  common  with  other  citizens,  resulting  from  a  neglect 
of  such  duty.  To  sustain  a  contrary  doctrine  would  be  disastrous 
to  municipalities,  and  consequently  to  the  general  public.  If  we 
once  throw  open  the  door  to  a  recovery  in  such  cases,  how  are  we 
to  meciflure  the  extent  to  which  a  public  highway  may  be  out  of 
repair  to  entitle  owners  of  property  abutting  thereon  to  recover 
damages?  The  case  of  Pennsylvania  R.  R.  Co.'s  Appeal,  128 
Pa.  St.  609,  cited  by  the  plaintiff,  has  no  application,  for  the  rea- 
son that  it  arose  between  a  private  corporation  and  a  citizen. 
The  former  was  attempting  to  lay  a  switch  in  •**  front  of  the 
plaintiff's  property,  having,  as  this  court  held,  no  authority  to  do 
•o.  The  plaintiff  claimed  and  proved  a  special  injury,  and  the 
company  was  enjoined.''    It  is  evident  from  the  above  extract 
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from  the  opinion  in  Gold  v.  Philadelphia,  115  Pa.  St.  184,  that 
the  oourt  did  not  regard  the  ease  then  under  consideration  as 
like  any  PennsylTania  case  in  which  an  action  for  damages  caused 
by  a  public  nuisance  had  been  sustained. 

We  conclude  from  the  evidence  in  the  case  before  us,  and 
from  the  decisions  of  this  court  applicable  to  it,  that  the  plaintiff 
suffered  special  injury  by  reason  of  the  erection  and  maintenance 
of  the  fence  across  Tacony  road,  and  that  he  was  entitled  to 
compensation  for  it  in  this  action.  The  first  specification  of  error 
is  overruled. 

Judgment  affirmed. 

NUISANCE— PUBLIC— PRIVATE  ACTION  FOR.-One  who  sus- 
tains, by  reason  of  a  public  nuisance,  a  special  damage,  different 
from  that  which  is  common  to  aU,  may  maintain  an  action  for  such 
damage,  though  there  are  others  injured  to  the  same  extent  as  he: 
Wylie  V.  Blwood,  134  111.  281;  23  Am.  St.  Rep.  673,  and  note.  Before 
a  private  person  can  sustain  an  action  for  a  public  nuisance,  he  must 
show  that  the  damage  suffered  by  him  diflCers  from  that  suffered  by 
the  public  in  kind  as  well  as  in  degree:  Zettel  v.  West  Bend,  79  Wis. 
316;  24  Am.  St  Rep.  715,  and  note  with  the  cases  collected. 
Ax.  8r.  RXP..  Vol.  LIL— fiS 
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WEST  VIRGINIA. 


Berry  v,  Wiedvan. 

[40  WuT  Virginia,  86.] 

PARTIES,  DEFECT  OF.— The  administrator  of  a  deceased  hos- 
band,  where  there  are  no  debts,  and  no  relief  Is  sought  against  the 
personal  estate.  Is  not  a  necessary  party  to  a  suit  by  the  wife  of 
the  deceased  to  conirpel  a  conveyance  to  her  of  lands  standing  in  his 
name  at  his  death,  but  which  she  claims  were  purchased  with  her 
moneys,  and  held  In  trust  for  her, 

HUSBAND  AND  WIFE,  TRUST  RESULTING  IN  HER  FA- 
VOR.—When  a  huslmnd  buys  property  with  his  wife's  money,  tak- 
ing a  comveyance  In  his  own  name,  there  arises  a  resulting  trust  in 
her  favor,  unless  a  different  intention  on  her  part  is  shown.  The 
burden  of  proof  is  on  him  to  show  that  she  Intended  a  gift. 

HUSBAND  AND  WIFE,  PRESUMPTION  OF  GIFT.— The  fact 
th&t  a  conveyance  of  land  Is  taken  in  the  name  of  a  husband,  the 
purchase  money  for  which  was  furnished  by  his  wife,  does  not 
create  the  i>resumption  of  a  gift  from  her  to  him. 

TRUST,  RESUI/riNG,  loACHBS  IN  ASSERTING.-A  wife  Is 
not  precluded,  after  the  death  of  her  husband,  from  maintaining  a 
•ult  to  enforce  a  reeuUfng  trust  In  her  favor  to  lands  purchased 
with  hcT  moneys,  by  the  fact  tliat  the  purchase  was  made,  and  1  he 
conveyance  taken,  twenty-five  years  befnre  his  death.  If  they,  during 
all  that  time,  lived  upon  the  land  as  their  common  home,  and  he 
also  admitted  her  ownership  thereof. 

COSTS  IN  EQUITY,— Parties  who  resist  a  stilt  to  have  a  re- 
sulting truHt  enforce<l  In  favor  of  a  widow  out  of  lands  standing  In 
the  name  of  her  deceased  huslwml,  but  which  she  clainie  wore  paid 
for  out  of  Ijer  BOiparate  estate,  ought  not  to  be  excused  from  the 
payment  of  the  cofrts  of  suit.  If  a  decree  Is  entere<l  agnln.st  them 
after  a  defense  intrvposed  by  them  making  necessary  a  trial  and  the 
ezpendtture  of  money. 

Joseph  Moreland,  for  the  appellanU. 

P.  J.  Crogan,  for  the  appellee. 

(866) 
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»''  DENT,  J.  At  July  rules  1891,  in  the  clerk's  office  of  the 
circuit  court  of  Preston  county,  Helen  A.  Berry,  plaintiff,  filed 
her  bill  in  chancery  against  Caroline  Wiedman,  S.  A.  Litman, 
Caxl  Litman,  and  Mrs.  A.  J.  Morris,  heirs  of  her  hushand,  Oliver 
Berry,  deceased,  to  compel  a  conveyance  to  her  of  the  legal  title 
to  a  certain  house  and  lot  situated  in  Evansville,  in  eaid  connty. 
She  alleges  that  the  lot  was  originally  purchased  and  paid  for 
with,  money  advanced  to  her  by  her  father,  but  that  the  deed  was 
made  to  her  husband;  that  he  always  recognized  the  property  as 
hers;  and  that  she,  with  this  understanding,  during  the  years 
1887,  1888,  and  1889,  built  thereon,  with  her  separate  funds,  a 
house  costing  more  than  the  property  would  sell  for.  After  her 
husband's  death,  which  occurred  in  the  year  1891,  his  heirs  set 
up  claim  to  the  ownership  of  the  property,  and  thereupon  she 
brought  her  suit  to  compel  a  conveyance  of  the  legal  title.  On 
the  fourteenth  ^**  day  of  September,  1891,  the  defendants  ap- 
peared, and  filed  a  joint  answer,  in  which  they  denied  the  plain- 
tiflE's  ownership  of  the  property,  or  that  she  had  invested  any 
money  in  building  the  house  thereon,  but  claimed  that  the  whole 
property  was  bought  and  improved  by  Oliver  Berry,  deceased,  out 
of  his  own  funds.  To  this  answer  a  general  replication  was  en- 
tered, and  the  parties  went  to  proof.  On  the  first  day  of  April, 
1893,  the  circuit  court  entered  a  decree  in  favor  of  plaintiff,  from 
which  the  defendants  have  appealed,  and  now  here  assign  numer- 
ous errors. 

1.  "Want  of  proper  parties;  that  the  administrator  of  the  per- 
sonal estate  of  Oliver  Berry  should  have  been  made  a  party.  There 
were  no  debts,  and  no  decree  was  sought  against  the  personal  es- 
tate, and  therefore  the  administrator  was  not  a  necessary  party. 

As  to  the  wife  of  A.  J.  Morris,  she  appears  to  have  been  prop- 
erly summoned  as  Mrs.  A.  J.  Morris,  and  she  was  before  the  court 
in  her  husband's  name,  and  no  objection  to  this  was  made  in  the 
court  below;  but  the  answer  is  filed  for  all  the  defendants,  deny- 
ing the  plaintiff's  equity,  and  this  court  will  not  now  permit  the 
husband,  who  was  not  summoned  in  the  case,  to  come  in  here, 
after  a  fair  hearing,  without  objection,  on  the  merits,  and  say  that 
it  was  his,  and  not  his  wife's,  answer  that  was  filed.  Courts  of 
equity  will  not  permit  themselves  to  be  trifled  with  in  this  way. 
According  to  the  rule  laid  down  by  this  court  in  the  case  of  Rader 
V.  Neal,  13  "W.  Va.  373,  the  husband  was  not  a  necessary  party. 

It  does  not  affirmatively  appear  that  Isaac  Litman  was  a  neces- 
sary party,  as  there  is  nothing  in  the  case  to  show  that  he  has  any 
interest  in  the  subject  matter  of  the  litigation,  and  unless  the 
error  affirmatively  appear,  the  decree  will  not  be  reversed. 
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The  next  four  assignments  of  error  relate  to  the  merits.  The 
proof  on  the  part  of  the  plaintiff  clearly  establishes  the  following 
to  be  the  facts:  That  in  January,  1866,  the  plaintiff  and  Oliver 
Berry,  deceased,  were  married;  that  shortly  prior  to  their  mar- 
riage he  had  bargained  for  the  property  in  controversy,  but  had 
not  paid  for  the  same,  or  obtained  the  deed  therefor;  that  after 
the  marriage,  plaintiff's  father,  as  ^*  an  advancement  to  h.er, 
furnished  the  money  to  pay  for  the  property,  and  the  deed  was 
then  taken  in  the  name  of  the  husband;  that  from  time  to  time 
she  received  other  funds  from  her  father's  estate,  amounting  in  the 
aggregate  to  about  eight  thousand  dollars;  that  in  the  years  1887, 
1888,  and  1889,  with  her  separate  funds,  she  erected  a  dwelling- 
house  on  the  property,  at  an  expense  of  from  one  thousand  dol- 
lars to  fifteen  hundred  dollars;  that  the  lot  on  which  this  was 
erected  was  a  small  portion  of  the  original  property,  worth  about 
one  hundred  dollars,  the  residue  having  been  sold;  that  the  hus- 
band and  wife  had  lived  in  peace  together  from  the  time  of  their 
marriage,  in  January,  1866,  up  until  his  death,  March  18,  1891, 
over  twenty-five  years;  and  that  he  continually  recognized  the 
property  in  controversy  to  be  the  property  of  his  wife,  and  had  no 
estate  at  the  time  of  his  death. 

To  contradict  this  state  of  affairs,  the  defendants  show  that 
Oliver  Berry  received  about  one  thousand  dollars  from  his  father's 
estate  prior  to  his  marriage  with  plaintiff;  that  he  was  a  frugal 
and  industrious  man,  and  should  have  been,  and  was  generally 
considered,  worth  a  large  sum  of  money,  to  wit,  something  like  six 
thousand  dollars,  at  the  time  of  his  death;  and  that  he  and  his 
wife  lived  unhappily  together,  she  being  orerbearing  to  him, 
and  treating  him  cruelly. 

Defendants*  evidence  is  founded  on  mere  matter  of  hearsay  and 
supposition,  and  it  seems  to  me  that  it  clearly  appears  from  this 
case,  taken  as  a  whole,  that  what  little  estate  Oliver  Berry  had 
at  the  time  of  his  marriage  was  expended  in  payment  of  debt*,  or 
used  in  the  support  of  liis  family;  that  the  forluno  that  ho  \v;is 
supposed  to  have  was  really  the  money,  and  the  increase  there- 
of, received  by  his  wife  from  her  father's  estate;  and  that,  out- 
side of  her  means  thus  received,  he  never  was  worth  anything  on 
his  own  account  All  this  he  had  a  right,  even  prior  to  the  code 
of  1868,  to  recognize  and  treat  as  her  property,  when  the  same 
was  not  used  in  any  manner  to  defeat  the  rights  of  his  creditors. 
The  decisions  referred  to  by  defendants'  counsel  in  his  exhaustive 
brief  were  in  cfli^es  where  the  riphts  of  orpditors  were  involved. 
A  very  different  rule  prevails  where  there  i»  no  *•  guch  contro- 
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verey,  but  it  is  merely  a  litigation  between  the  wife  and  the  col- 
lateral heirs  of  the  deceased  husband.  So  far  as  the  latter  are  con- 
cerned, the  "husband  has  the  right  to  give  his  wife  his  property, 
his  time,  his  labor  and  skill,  and  they  have  no  reason  to  com- 
plain. They  are  only  entitled  to  receive  such  estate  as  right- 
fully belonged  to  the  husband,  and  was  undisposed  of  at  the  time 
of  his  death.  In  morals,  a  wife  who  has  lived  with  her  husband 
for  twenty-five  years  has  a  far  superioir  right  to  collateral  heirs, 
whose  right  of  inheritance  is  merely  a  legal  provision,  through 
want  of  direct  heirs,  and  contains  within  it  no  moral  obligation. 
It  is  true,  the  defendants  c-harge  that  they  did  not  live  happily 
together.  The  proof  does  not  sustain  this  charge,  and,  if  it  did, 
such  a  fact  would  have  little  to  do  with  determining  the  status 
of  the  property  in  controversy.  The  husband  and  wife  sometimes 
did  not  perfectly  agree,  but  this  is  not  uneommoai.  On  the  con- 
traiy,  it  is  rather  the  rule  than  the  exception,  because  married 
people  generally  consider  they  have  a  propriotorsMp  in  each 
other;  and  therefore,  if  they  do  sometimes  express  their  differ- 
ences in  language  too  severe  or  harsh,  it  is  a  matter  entirely  with- 
in and  between  themselves,  and  with  which  the  public  at  large 
have  nothing  to  do.  Affections  sometimes  must  be  lacerated,  be- 
fore they  will  knit  together  properly  and  form  two  souls  into  one. 
Such  diJBBculties  are  always  magnified  and  exaggerated  by  repeti- 
tion. The  only  question  here  is,  whether  the  plaintiff  has  shown 
a  legal  right  to  the  property  in  controversy.  "When  a  husband 
buys  property  with  his  wife's  money  in  his  own  name,  there 
arises  a  resulting  trust  in  her  favor"  (14  Am.  &  Eng.  Ency.  of 
Law,  sec.  17,  p.  580;  1  Perry  on  Trusts,  sec.  127),  unless  a  dif- 
ferent intention  on  her  part  is  shown;  and  the  burden  of  proof 
is  on  the  husband  to  show  she  intended  a  gift  to  him,  which  is, 
however,  prima  facie  established  by  proof  of  her  knowledge  and 
consent":  14  Am.  &  Eng.  Ency.  of  Law,  sec.  17,  p.  580.  The 
fact  that  the  deed  of  the  lands  was  made  to  the  husband,  in  the 
Absence  of  proof  that  it  was  made  so  by  the  wife's  direction,  con- 
sent, or  knowledge,  is  no  evidence  of  such  gift,  and  warrants  no 
presumption  against  the  wife's  interest:  Wales  v.  Newbould,  9 
Mich.  45.  In  the  case  of  "**  Pusey  v.  Gardner,  21  W.  Va.  470, 
this  court  held  that  "courts  will  not  enforce  a  resulting  trust, 
a.fter  a  great  length  of  time,  or  laches  on  the  part  of  the  sup- 
posed cestui  que  trust.  Lapse  of  time,  when  not  a  statutory  bar, 
operates  in  equity  as  evidence  of  assent,  acquiescence,  or  waiver: 
Approved  in  Smith  v.  Turley,  33  W.  Va.  14.    Lapse  of  time,  as 
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an  equitaibk  bar,  only  raises  a  presumption,  which  may  he  rebut- 
ted. "Courts  will  not  enforce  a  resulting  trust  after  a  great  lapse 
of  time,  or  laches  on  the  part  of  the  suppoeed  cestui  que  trust,  es- 
pecially when  it  appears  that  the  supposed  nominal  purchaser 
has  occupied  and  esnjoyed  the  estate.  But  if  the  trust  is  ad- 
mitted, and  there  has  been  no  adverse  holding,  lapse  of  time  is 
no  bar;  and  laches  will  not  be  allowed  to  avail  as  a  defense,  where 
fraud  has  been  practiced  on  the  cestui  to  keep  her  in  ignorance 
of  her  rights  until  just  before  filing  the  bill.  Any  excuse  for  de- 
lay that  takes  hold  of  the  conscience  of  the  chancellor,  and  makes 
it  inequitable  to  interpose  the  bar  is  suflficient":  1  Perry  on 
Trusts,  sec.  141.  And  in  the  case  of  Cranmer  v.  McSwords,  24 
W.  Va.  595  (fifth  point  of  syllabus),  this  court  propounded  the 
law  as  follows:  ^'While  ignorance  of  law  will  not  prevent  the  oper- 
ation of  a  statute  of  limitations,  the  rule  is  different  in  equity — 
a  court  of  conscience.  In  such  court,  moral  as  well  as  legal 
grounds  may  be  considered,  and  a  satisfactory  moral  excuse  may 
be  entertained,  athough  it  result  from  ignorance  of  law." 

A  long  period  of  time  had  elapsed  from  the  making  of  the 
deed  imitil  this  suit  was  instituted,  to  wit,  upward  of  twenty-five 
years — sufficient,  ordinarily,  to  bar  a  proceeding  of  this  kind. 
But  during  all  this  time  the  plaintiff  and  husband  occupied  the 
property  as  their  common  home;  he,  as  far  as  the  evidence  dis- 
closes, always  admitting,  in  her  presence,  her  ownership.  While 
under  a  fiction  of  law,  her  possession  was  his,  yet  he  had  no  ad- 
verse holding  to  her;  and  equity  has  little  regard  for  mere  fic- 
tions of  law,  but  always  looks  at  the  facts  and  drcumstanees  as 
they  really  exist.  Even  according  to  the  evidence  of  defend- 
ants' witnesses,  "she  was  lord  of  all  she  surveyed.'*  "There  was 
none  her  right  to  dispute,"  in  so  far  as  the  property  in  contro- 
versy was  concerned.  Even  if  he  did  sometimes  assert  an  owner- 
ship in  the  ■**  property  in  her  a]>sence,  he  never  did  so  in  her 
presence,  nor  to  any  witnesses  who  would  be  likely  to  inform 
her  of  his  claim;  and  such  conduct  on  his  part  would  only  tend 
to  show  that  he  was  attempting  to  deceive  her  as  to  the  true  le^al 
condition  of  the  property,  lull  her  into  a  state  of  security,  and 
perpetrate  a  fraud  upon  her.  A  wife's  knowledge  of  law  has 
always  been  recognized  as  limited,  and  therefore  a  court  of  equity 
vigilantly  looks  after  her  interests  with  tender  solicitude.  It  ia 
clearly  established,  beyond  dispute  or  question,  that  her  money 
built  the  dwelling-house.  Many  of  the  receipts  filed  show  on 
their  face  tfhat  they  were  taken  by  the  husband  in  her  name,  and 
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lie  admitted  to  several  witnesses,  not  only  that  she  built  the  prop- 
erty, but  that  it  belonged  to  her.  His  admissions  are  proper  evi- 
dence against,  but  not  in  favor  of,  his  heirs. 

The  counsel  insist  that  the  administration  account  should  have 
been  settled,  to  ascertain  whether  he  had  not  repaid  her  for  the 
investments  in  the  property.  There  was  nothing  of  this  kind 
alleged  in  the  pleadings,  and  there  is  no  evidence  that  she  ever 
received  one  dollar  of  his  estate.  On  the  contrary,  the  evidence 
tends  to  show  that  he  was  supported  and  eared  for  by  her  out  of 
her  separate  property — the  only  source  of  income  for  many  years 
prior  to  his  death. 

The  legal  evidence  in  this  case  vastly  preponderates  in  favor  of 
plaintiff,  and  esta;blishes  beyond  dispute  her  moral  and  equitable 
right  to  the  property  in  controversy;  and  therefore  the  circuit 
court  permitted  no  error  in  compelling  a  conveyante  of  the  legal 
title  to  her  by  the  defendants,  and,  on  their  failure,  by  a  commis- 
sioner appointed  for  the  purpose. 

As  to  the  question  of  costs,  if  no  defense  had  been  made,  or  no 
resistance  of  the  plaintiff's  rights  undertaken,  there  might  have 
been  some  justice  in  the  claim  that  the  defendants  should  not 
pay  costs.  But  when  parties  make  a  rigid  defense,  and  compel 
the  expenditure  of  time,  money,  and  the  examination  of  witnesses, 
to  secure  their  defeat,  they  ought  not  to  expect  to  escape  the  pay- 
ment of  unnecessary  costs  occasioned  by  their  own  conduct  The 
decree  is  affirmed. 


HUSBAND  AND  WIFE— RESULTING  TRUST  ARISES  IN 
FATOR  OF  WIFE  WHEN.— If  a  farm  is  purchased  for  a  wife  with 
her  money,  upon  an  nnderstauUing  between  her  and  her  husbend 
that  she  shall  receive  title  to  it,  and  the  deed  is  by  mistalse  made  to 
him  without  her  knowledge,  there  is  raised  a  resulting  trust  in 
favor  of  the  wife,  and  the  husiband  becomes  a  trustee  of  the  legal 
title  for  her:  Miller  v.  Baker,  166  Pa.  St.  414;  45  Am.  St.  Rep.  680, 
and  note  with  tlie  cases  collected;  Grantham  v.  Grantham,  34  S.  O. 
E>'i4;  27  Am.  St.  Rep.  839.  and  note.  See,  also,  the  note  to  Beecher  v. 
Wilson,  10  Am.  St.  Rep.  888. 

HUSBAND  AND  WIFE— PRESUMPTION  OF  GIFT  TO  HUS- 
BAND.—The  presumption  when  a  husband  receives  money  from 
his  wife  and  uses  it  in  the  purchase  of  property  in  his  own  name, 
is  that  she  Intended  to  give  and  not  to  loan  it  to  him:  Beecher  v. 
Wilson,  84  Va.  813;  10  Am.  St.  Rep.  88,^.  and  note.  If  permanent 
securities,  purchased  with  the  money  of  a  wife,  are  placed  In  the 
name  of 'her  husband  with  her  assent,  she  will  be  presumed  to 
have  Intended  them  to  be  his  property;  but  shares  of  stock  so  pur- 
chased and  marked  on  the  back  with  her  Initials  are  presumed  to 
belong  to  her  estate:  Springfield  Inst,  for  Savings  v.  Copeland,  160 
Mass.  380;  39  Am.  St.  Rep.  489,  and  note. 

HUSBAND  AND  WIFB-RESUI/TING  TRUST— LACHFJS.-A 
wife  whose  husband  purchases  land  wilh  her  money  and  takes  the 
title  in  his  name  without  her  knowledge  or  consent,  ajid  who  reside* 
on  the  land  with  him,  occupying  It  as  their  homestead  until  bin 
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death,  some  twMity  years  after  she  knows  that  the  Utle  was  taken 
In  hJs  name,  but  without  his  ever  asserting  any  hoetile  rlgrht  In  the 
land,  and  with  his  constamly  admitting  her  equitable  right  thereto, 
id  not  gollty  of  laches  eu  as  to  defeat  her  action  brought  against  her 
husband's  hedrs,  soon  after  his  death,  to  enfoiTe  a  resulting  ini»t 
in  h«  flavor  in  such  land:  Fawcett  v.  Fawcett,  85  Wis.  332;  39  Am. 
St.  B«^.  SM.  See,  also,  the  note  to  Bell  ▼.  Hudson,  2  Am.  St  Rep. 
700. 


Clifton   v.  Montague. 

[10  Wkw  Viboinia,  207.] 

LEASE.  BSTOPPBL  TO  DENY  THAT  THE  PROPERTY  IS 
AS  DESCRIBED  THEREIN.— If  a  lease  Is  made  of  certain  premisfs, 
described  by  name,  "together  with  all  the  appurtenances  thereto  l>e- 
longing,  including  six  salt  wells,"  and  the  lessee  was  acquainted 
with  the  premises  when  he  accepted  the  lease,  he  is  estopped  from 
denying  that  they  contained  six  salt  wells.  Therefore,  he  cannot 
maintain  an  action  for  damages  against  his  lessor  on  the  ground  that 
then  were  but  five  such  wells. 

LANDLORD  AND  TENANT.— THERE  IS  NO  IMPLIED 
WARRANTY  by  a  lessor  of  the  fitness  of  tlie  premises  for  the  pur- 
poses for  which  they  are  leased.  Hence,  one  receiving  a  lease  of 
premises,  including  six  salt  wells,  cannot  maintain  an  action  against 
his  lessor  to  recover  damages  arising  from  the  wells  or  premises  not 
being  in  a  fit  condition  for  the  production  of  salt. 

LANDIX)RD  AND  TENANT— REPAIRS.— In  the  absence  of  an 
express  covenant  on  the  part  of  a  lessor,  he  cannot  be  held  anawer- 
able  for  repairs  made  by  the  tenant  of  the  leased  premises. 

LANDLORD  AND  TENANT  —  IMPLIED  COVENANTS.— 
Though  a  lease  describes  the  property  leased  as  the  "Bedford  Salt 
FOTTiace  Property,"  including  six  salt  wells,  with  the  right  to  mine 
cool  to  mn  such  furnace,  there  is  no  covenant  Implied  that  the 
wells  have  any  particular  fitness  for  the  purpose  of  supplying  salt 
water  for  the  use  of  the  furnace,  nor  that  such  wells  are  In  a  stale 
of  repair  fitting  them  for  the  purpose  for  which  they  were  designed. 

LEASE,  PAROL  UNDERSTANDING.— A  leesee,  in  an  action 
of  covenant,  Js  confined  to  the  tenns  of  his  written  lease,  and  can- 
not recover  upon  an  oral  understanding  existing  contemporaneously 
with  its  eiecullon. 

LANDLORD  AND  TENANT.— THE  MAXIM  OF  OAVEAT 
EMPTOR  applies  between  lessor  and  lessee;  and  It  is  for  the  latter 
to  make  the  examination  necesfwiry  to  determine  whetilier  the  prem- 
ises are  sufficient,  and  are  adapted  to  the  purposes  for  which  they 
are  leased. 

Malcolm  Ja-elcson,  Tamlinson  &  "Wiley,  and  Chas.  E.  Hogg, 
for  the  plaintiff  in  error. 

John  U.  Myere,  for  the  defendant  in  error. 

****  ENQLISn.  J.  This  was  an  action  of  covenant  brought  in 
the  circuit  court  of  Mason  county  by  George  Clifton  againet  T.  G. 
Montague.  The  action  wt»  predicated  irpon  a  lease  e.Tec«tcd  by 
•add  T.  G.  Montague  to  eaid  George  Clifton  and  W.  11.  Cavan, 
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dated  August  23, 1890,  whereby,  in  consideration  of  ^^  the  rents 
and  covenants  therein  contained,  the  said  T.  G.  Montague  leased 
unto  said  Clifton  and  Cavan,  for  the  period  of  three  years  from 
that  date,  the  premises  known  as  the  "Bedford  Salt  Furnace  Prop- 
erty,'* together  with  all  the  appurtenances  thereto  belonging,  in- 
cluding six  salt  wells,  took  and  fixtures  of  the  same,  and  the 
buildings  of  the  party  of  the  first  part  located  thereon,  situated 
in  and  near  the  village  of  Clifton,  Mason  county,  West  VirgLnia, 
with  the  right  to  mine  coal  in  the  manner  therein  prescribed,  to 
run  said  furnace,  etc.,  upon  the  considerations  and  limitations 
therein  set  forth. 

The  plaintiff,  in  his  declaration,  averred  thait  the  defendant, 
by  said  lease,  for  himself,  impliedly  and  by  operation  of  law,  did 
covenant  with  the  said  George  Clifton  and  W.  H.  Cavan  that 
said  premises  and  property  included  six  salt  wells,  as  in  the  said 
deed  specified,  suitable  for  pumping  brine  therefrom  and  supply- 
ing the  same  to  said  furnace  in  the  manufacture  of  salt  on  said 
premises,  and  that  the  defendant  had  not  performed,  fulfilled, 
and  kept  the  covenants  contained  in  said  deed  according  to  the 
tenor  and  effect,  true  intent  and  meaning  thereof,  in  this,  that 
there  were  not  six  salt  wells  on  said  premises  as  called  for  in  said 
deed,  suitable  and  proper  for  pumping  brine  therefrom  and  sup- 
plying brine  to  said  furnace  for  the  manufacture  and  saJe  of  salt, 
but  that  there  were  only  five  salt  wells  on  said  premises  suitable 
for  pumping  brine  therefrom  and  suppl3dng  biine  to  said  furnace 
in  the  manufacture  and  sale  of  salt. 

On  the  tenth  day  of  February,  1893,  the  defendant  craved 
oyer  of  the  lease,  and  demurred  to  the  plaintiff's  declaration, 
which  demurrer  was  overruled,  and  thereupon  the  defendant 
pleaded  covenants  performed  and  covenants  not  broken,  and  issue 
was  thereon  joined.  On  the  eighth  day  of  May,  1893,  the 
plaintiff  was  allowed  to  amend  his  declaration  at  bar  by  in- 
serting an  additional  count,  in  which  count  the  breach  was 
alleged  aa  follows:  "And  plaintiff  avers  that,  after  said  lease 
had  been  made  and  entered  into  as  aforesaid,  the  said  defend- 
ant, through  his  agent  and  employes,  continued  to  work  on 
said  well  in  the  act  of  putting  it  in  proper  order  and  repair 
for  some  time  thereafter,  but  said  defendant  failed  and  ^*** 
refused  to  finish  the  work  of  repairing  said  well;  and  by  the 
negligence  of  his  (defendant's)  agents  and  employes,  while  said 
repairs  were  in  progress,  said  well  was  rendered  wholly  worth- 
less and  made  incapable  of  use  by  said  lessees,  Clifton  and 
Cavan,  and  said  well  was  practically  destroyed,  leaving  in  effect 
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but  five  ealt  wells  on  said  premises;  and  by  reason  of  said  negli- 
gence of  the  said  defendant,  through  his  agent  and  employes,  in 
working  on  said  well  as  aforesaid,  said  well  was  so  much  injured 
and  impaired  as  not  to  be  practically  susceptible  of  being  put  in 
proper  and  suitable  condition  fox  use  in  connection  with  salt 
furnaces.  And  plaintiff  aTers  that  the  defendant,  in  thus  hold- 
ing out  to  Clifton  and  Cavan  before  said  lease  was  executed  his 
purpose  and  intention  of  repairing  said  sixth  well,  whereby  said 
lessees  were  induced  to  enter  into  said  lease,  after  the  execution 
to  abandon  as  aforesaid  the  repairs  oi  said  well,  an4  by  defend- 
ant's own  acts,  as  aforesaid,  to  render  said  well  wholly  worthless, 
was  and  is  a  gross  fraud  thereby  practiced  upon  said  lessees." 

On  the  sixteenth  day  of  May,  1893,  the  demurrer  to  the  decla- 
ration as  amendM  was  sustained,  and  the  plaintiff  filed  a  second 
amended  declaration  by  adding  two  new  counts  thereto,  in  the 
first  of  which  counts  tlie  plaintiff  averred  that  "the  said  defend- 
ant, since  the  making  of  said  deed,  hitherto  had  not  performed, 
fulfilled,  and  kept  the  covenant  in  said  deed  contained  on  his  part 
to  be  performed,  fulfilled,  and  kept  according  to  the  tenor  and 
effect,  true  intent,  and  meaning  of  said  deed,  in  this,  to  vtit, 
that  there  were  not  six  salt  wells  on  said  premises  as  called 
for  in  said  deed,  but  that  there  were  only  five  salt  wdls  on  said 
premises,  and  not  six,  as  stipulated  in  said  deed  of  lease. 

"And  plaintiff  further  averred  that,  in  consequence  of  there 
being  but  five  salt  wells  on  said  premises,  the  said  George  Clifton 
and  W.  H.  Cavan  were  forced  and  compelled  to  provide  another 
salt  well  at  their  own  cost  and  expense,  and  at  great  delay  and 
loss  of  time,  and  they  were  thereby  greatly  hindered  and  in- 
jured in  tlie  business  of  the  manufacture  and  sale  of  salt  on  the 
said  premises  described  and  leased  in  and  by  said  deed,  of  all  of 
which  the  said  defendant  *^*  afterward,  to  wit,  on  the  first  day 
of  December,  1892,  and  long  prior  thereto,  had  notice."  In 
the  second  count  the  plaintiff  avers  as  a  breach  of  covenant, 
"that  the  said  defendant,  since  the  making  of  the  deed  aforesaid, 
hitherto  has  not  performed,  fulfilled,  and  kept  the  covenants  in 
said  deed  contained  on  his  part  to  be  performed,  fulfilled,  and 
kept  according  to  the  tenor  and  effect,  true  intent  and  meaning 
of  said  deed,  in  this,  to  wit,  that  the  said  defendant  failed  and 
neglected  to  deliver  unto  the  said  plaintiff  and  said  W.  IT.  Cavan 
the  six  salt  wells  in  soid  deed  of  lease  stipulated  for,  and  only  de- 
livered unto  them  five  salt  wells,  instead  of  the  six  wells  called  for 
in  said  lease,  and  that,  in  consequence  of  tho  failure  and  nejrlect 
of  the  said  defendant  to  deliver  unto  the  said  plaintiff  and  said 
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"W.  H.  Cavan  the  six  salt  wells  stipulated  for  in  said  deed  of  lease, 
and  hy  reason  of  his  delivery  of  only  five  salt  wells  unto  said 
plaintiff  and  eaid  Oavan,  the  said  George  Clifton  and  "W.  II. 
Cavan  were  forced  and  compelled  to  provide  another  salt  "well  at 
their  own  cost  and  expense,  and  at  great  delay  and  loss  of  time, 
and  they  were  thereby  greatly  hindered  and  injured  in  the  busi- 
ness of  the  manufacture  and  sale  of  salt  on  the  said  premises 
descrihed  in  and  hy  said  deed,  of  all  of  which  iihe  said  defendant 
afterward  had  notice." 

At  the  September  term,  1893,  the  defendant  craved  oyer  of 
the  writing  obligatory  sued  on  in  this  action,  and  demurred  to 
the  plaintiff's  declaration  as  amended  and  to  each  count  thereof, 
in  which  the  plaintiff  joined,  -which  demurrer  was  sustained  by 
the  court  as  to  counts  Nos.  1  and  2,  and  overruled  as  to  counts 
Nos.  3  and  4,  being  the  last  two  counts  added,  by  way  of  amend- 
ment, to  said  declaration;  and  the  defendant  pleaded  covenants 
performed  and  covenants  not  broken,  and  issue  was  joined  there- 
on. The  case  was  submitted  to  a  jury,  and  after  the  plaintiff  had 
introduced  all  of  his  witnesses  and  examined  them  before  the  jury, 
and  rested  his  case,  the  defendant,  by  his  attorney,  moved  the 
court  to  exclude  from  the  jury  all  the  evidence  introduced  by  the 
plaintiff,  which  motion  was  sustained  by  the  court;  and  the  plain- 
tiff, by  his  counsel,  excepted,  and  asked  that  the  evidence  so  ex- 
cluded be  certified  by  the  coiirt  and  made  part  of  ^*^  the  record, 
which  was  accordingly  done;  and  the  jury  found  a  verdict  for 
the  defendant,  and  thereupon  the  plaintiff  moved  the  court  to  set 
aside  the  verdict  and  award  him  a  new  trial,  because  said  verdict 
was  contrary  to  the  law  and  the  evidence,  which  motion  the  court 
overruled.  The  plaintiff  excepted.  Judgment  was  rendered  for 
the  defendant,  and  this  writ  of  error  was  obtained. 

The  first  error  assigned  and  relied  upon  by  tlie  plaintiff  in 
error  is  as  to  the  action  of  the  circuit  court  in  sustiaininjg  the  de- 
murrer to  the  plaintiff's  declaration  and  first  amended  declara- 
tion. If,  in  considering  the  questions  raised  by  this  assignment 
of  error,  we  turn  to  the  rules  prescribed  by  the  elementary  works 
in  regard  to  the  action  of  covenant  as  a  remedy,  we  find  in 
Chitty's  Pleading,  sixteenth  edition,  volume  1,  page  129,  the 
author  says:  "The  rules  respecting  this  action  are  few  and  simple. 
It  is  a  remedy  provided  by  law  for  the  recovery  of  damages  for 
the  breach  of  a  covenant  or  contract  under  seal.  It  cannot  be 
maintained  except  against  a  person  who,  by  himself  or  some  other 
person  acting  on  his  behalf,  has  executed  a  deed  under  seal,  or 
who,  under  some  very  peculiar  circumstances,  which  will  be  no- 
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ticed  hereafter,  has  agreed  by  deed  to  do  a  certain  thing.  In 
the  case  of  a  covenant  under  seal,  an  action  of  covenant  may  "be 
supported,  whether  such  covenant  he  contained  in  a  deed  poll  or 
indenture,  or  be  express  or  implied  by  law  from  the  terms  of  the 
deed.**  Upon  this  question  as  to  the  existence  and  extent  of 
implied  covenants,  Mr.  Justice  Swayne,  in  delivering  the  opinion 
of  the  court  in  the  case  of  Sheets  v.  Selden,  7  Wail.  423,  says: 
*'The  tendency  of  modern  decisions  is  not  to  imply  covenants 
which  might  and  ought  to  have  been  expressed  if  inteneded.  A 
covenant  is  never  implied  that  the  lessor  will  make  any  repair, 
The  tenant  cannot  make  repairs  at  the  expense  of  the  landlord, 
unless  by  special  agreement.  If  a  demised  house  be  bnmed  down 
by  accident,  the  rent  does  not  cease.  The  lessee  continues  liable, 
as  if  the  accident  had  not  occurred.'*  In  the  case  nnder  consider- 
ation the  lessees  covenanted  and  agreed  to  pay  to  tlie  lessor,  his 
personal  representative  or  assigns,  two  hundred  and  fifty  dollars 
per  month,  at  the  end  of  each  calendar  month,  for  the  use  of  the 
furnace  and  the  bittern  **^  flowing  tiherefrom,  and  for  the  use 
of  stable  and  ten  dwelling-houses  upon  said  premises,  and,  in  ad- 
dition thereto,  to  pay  a  royalty  for  the  coal  to  be  mined  by  them 
in  the  quantity  and  manner  therein  prescribed.  And  it  was 
further  provided  that,  if  said  lessees  failed  or  neglected  to  pay 
the  party  of  the  first  part  the  rent  and  royalty  for  the  space  of 
fire  days  after  the  same  became  due,  without  further  demand, 
the  said  lessor  might  re-enter  and  take  possession  of  said  premises 
without  legal  process,  and  put  an  end  to  said  tenancy,  without 
waiving  any  security  held  by  him  for  such  rent  and  ro}'ulty.  Said 
lessees  also  covenanted  to  keep  said  furnace  plant  in  proper  and 
euflficient  repair,  and,  at  the  tennination  of  the  lease,  to  surrender 
and  deliver  possession  of  the  premises  and  property  therein  de- 
scribed unto  the  said  lessor,  his  heirs  or  assigns,  in  good  work- 
ing order  and  condition,  unless  destroyed  by  fire  or  other  un- 
avoidable casualty  not  caused  by  the  negligence  or  carelessness  of 
said  lessees,  their  servants  or  agents.  Now,  oyer  was  craved  of 
this  lease  when  the  demurrer  was  entered;  and,  in  dotemiiiiing 
the  questions  raised  by  the  demurrer,  we  must  take  the  lease  by 
the  four  comers,  and  gather  from  the  entire  instrument  the  true 
intent  of  the  contracting  parties.  It  appears  therefrom  that  two 
hundred  ami  fifty  dollars  por  month  was  to  be  paid  for  the  use 
of  the  furnace  and  the  bittern  flowing  therefrom,  and  that  the 
leasees  expressly  covenanted  to  keep  the  furnace  plant  in  order 
and  suflRcient  repair.  Now.  what  is  mr»ant  by  the  words  "furnace 
plant"?    Webster  defines  the  word  **planV*  in  *  commercial 


March,  1895.]  Clifton  t;.  Montague.  877 

point  of  view,  as  follows:  "The  whole  machinery  and  apparatus 
employed  in  carrying  on  a  trade  or  mechanical  business,  also 
sometimes  including  real  estate  and  whatever  represents  invest- 
ment of  capital  in  the  means  of  carrying  on  a  business,  but  not 
including  material  worked  upon  or  finished  products;  as  the 
plant  of  a  foundry,  a  mill,  or  a  railroad."  By  the  express  terms 
and  provisions  of  the  lease,  then,  the  lessees  were  to  keep  said 
furnace  plant  in  proper  and  sufficient  repair.  The  words  "fur- 
nace plant,"  under  the  above  definition,  we  must  regard  as  broad 
enough  to  cover  the  six  salt  wells,  and  especially  is  this  the  case 
when  the  lease  on  its  face  describes  the  property  ^^*  leased  as  the 
"Bedford  Salt  Furnace  Property,"  together  with  all  the  appur- 
tenances thereto  belonging,  including  six  salt  wells,  tools  and  fix- 
tures of  the  same,  etc.,  and  when  we  look  farther,  it  is  apparent 
that  the  lessees  covenanted  and  agreed  to  surrender  and  deliver 
possession  of  the  premises  and  property  thereinbefore  described 
unto  the  party  of  the  first  part,  his  heirs  or  assigns,  in  good  work- 
ing order  and  condition,  unless  destroyed  by  fire  or  other  unavoid- 
able casualty  not  caused  by  the  negligence  or  carelessness  of  said 
lessees, their  servants  or  agents.  ]Srow,it  is  not  to  be  presumed  that 
said  lessees  would  have  covenanted  to  return  the  property  de- 
scribed in  the  lease (whieh,in  express  wordSjincludes  six  salt  wells) 
if  there  were  only  five  salt  wells  on  the  property,  or  that  they  would 
have  entered  into  a  covenant  under  seal  for  the  lease  of  six  salt 
wells  when  in  reality  there  were  only  five  on  the  property.  Bige- 
low,  in  his  valuable  work  on  Estoppel,  on  page  611,  says:  "Gen- 
erally speaking,  it  is  often  said  that  a  man  is  presumed  to  know 
the  truth  in  regard  to  facts  within  his  own  special  means  of 
knowledge.  More  definitely,  the  rule  has  been  stated  thus:  What 
a  person  is  bound  to  know  has  regard  to  his  particular  means  of 
knowledge,  and  to  the  nature  of  the  representation,  and  is  then 
subject  to  tlie  test  of  the  knowledge  which  a  man,  paying  that 
attention  which  every  man  owes  to  his  neighbor  in  making  a  rep- 
resentation, would  have  acquired  in  the  particular  case  by  the 
use  of  such  means."  In  the  case  at  bar,  the  lessor,  in  describ- 
ing the  property  leased  speaks  of  it  as  the  following  premises 
and  properties,  to  wit:  "The  premises  known  as  the  'Bedford 
Salt  Furnace  Property,'  together  with  all  the  appurtenances 
thereto  belonging,  including  six  salt  wells,"  etc.,  located  there- 
on. The  lessees,  we  must  conclude,  had  the  means  of  knowl- 
edge within  their  power  as  to  the  number  of  salt  wells  on  this 
salt  property.  The  number  of  salt  wells  on  the  property  was 
not  a  matter  of  insignificance,  but,  on  the  contrary  the  grava- 
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man  of  the  complaint  in  tlie  plaintiff's  declaration  is,  tliat  there 
were  only  five  salt  wells  instead  of  six,  as  set  forth  and  de- 
scribed in  the  lease.  We  must,  then,  regard  the  words  "including 
six  salt  wells"  as  a  particular  '**'*  and  definite  recital  of  a  mate- 
rial fact,  and  under  the  head  of  Estoppel,  in  7  American  and 
EngUsh  Encyclopedia  of  Law,  page  7,  the  law  is  stated  thus: 
''Particular  and  definite  recitals  are  conclusive  evidence  of  the 
material  facts  stated,"  meaning  the  material  facts  stated  in  a 
deed.  And  Bigelow  on  Estoppel,  on  page  345,  6a}'s:  "Between 
grantor  and  grantee,  the  recitals  of  the  deed  wUl,  doubtless,  be 
conclusive  evidence  in  a  proper  case."  The  recital  contained  in 
the  deed  of  lease  as  to  the  number  of  salt  wells  on  this  property 
we  must  regard  as  conclusive  of  the  fact;  and  the  lessee,  having 
Accepted  and  acted  upon  said  lease  for  more  than  two  years, 
with  ample  opportunity  of  knowing,  not  only  the  contents  of 
the  lease,  but  the  character  and  quality  of  the  property  leased. 
Is  estopped  from  saying  there  were  only  five  salt  wells  instead  of 
eix  upon  said  salt  property. 

The  plaintiff,  then,  having  placed  himself  in  a  position  which 
precludes  him  from  denying  that  there  were  six  salt  wells  on  said 
property,  the  next  question  to  which  we  direct  our  attention  is, 
as  to  whether  the  defendant,  Montague,  by  his  lease,  covenanted 
that  the  said  wells  should  yield  any  particular  quantity  of  salt 
water,  or  have  any  particular  productive  capacity.  So  far  as  ex- 
press covenants  are  cx)ncemed,  the  lease  is  silent  as  to  the  fitness 
of  these  wells  for  producing  salt  water.  Is  there  any  implied  cove- 
nant, or  covenant  by  operation  of  law,  that  said  wells  shall  be  fit 
for  the  purpose  for  which  they  were  leased?  If  the  wells  were  suffi- 
cient the  lessees,  by  a  provision  contained  in  the  lease,  might  have 
terminated  their  tenancy  at  the  end  of  any  month  by  failure  to 
pay  the  rent  for  five  days;  but  they  saw  proper  to  run  the  furnace 
for  more  than  two  years,  and  this  would  indicate  that  the  property 
had  some  fitness  for  salt  maJdng.  The  weight  of  authority,  how- 
ever, as  we  understand  it,  is  that  there  is  no  implied  wnrranty  a^ 
to  the  fitness  of  the  leased  premises  for  the  purposes  for  which  it  ie 
leased.  So, in  the  case  of  Harlan  v.  Lehigh  CoaJ  &  Nav.Co.,35  Pa. 
St.  287,  it  was  held  that  "a  lease  of  the  right  to  mine  coal  in 
the  land  of  the  lessor  is  the  grant  of  an  interest  in  the  land,  and 
not  a  mere  license  to  take  the  coal.  In  such  a  case,  there  is  no 
implied  warranty  that  the  land  contains  coal  veins,"  and  that  *** 
"if  the  parties  to  a  coal  lease  were  under  a  mutual  mistake  as  to 
the  existenoe  of  coal  veins  in  the  land  demised,  the  proper  rem- 
edy of  the  lessee  Lb  by  a  proceeding  to  rescind  the  contract;  he 


March,  1895,]  Clifton  v.  Montague.  879 

cannot  have  relief  in  an  action  in  affirmance  of  it."  In  the  case 
of  Sutton  V.  Temple,  13  Mees.  &  W.  52,  Park,  B.,  held  as  follows: 
"With  respect  to  the  other  and  principal  question  in  this  case,  viz., 
whether  a  contract  or  condition  is  implied  by  law,  on  the  demise 
of  land  that  it  shall  he  reasonably  fit  for  the  purpose  for  w'hich 
it  is  taken,  if  the  question  were  res  Integra,  I  should  entertain 
no  doubt  at  all  that  no  such  contract  or  condition  is  implied  in 
such  a  case.  The  word  'demise'  certainly  does  not  carry  with  it 
any  such  implied  undertaking.  The  law  merely  annexes  to  it  a 
condition  that  the  party  demising  has  a  good  title  to  the  prem- 
ises, and  that  the  lessee  shall  not  be  ervicted  during  the  term.  If 
we  included  any  such  contract  as  is  now  contended  for,  then  in 
every  farming  lease,  at  a  fixed  rent,  there  would  be  an  implied 
condition  that  the  premises  were  fit  for  the  purposes  for  which 
the  tenant  took  them,  and  it  is  difficult  to  see  where  such  a  doc- 
trine wonld  stop.  In  the  case  of  Clark  v.  Babcock,  33  Mich.  164, 
it  was  held  that  a  lease  of  a  salt  well  implies  no  covenant  that  the 
well  sihall  be  of  any  productive  capacity.  In  the  absence  of  any 
distinct  agreement,  the  lessee  takes  it  as  he  finds  it.  And  in  the 
case  of  Kline  v.  McLain,  33  W.  Va.  33,  this  court  held  that  "a 
lessee  of  a  storeroom  cannot  recover  in  an  action  of  assumpsit 
against  his  lessor  for  damages  sustained  by  reason  of  the  failure 
of  said  lessor  to  repair  damages  to  such  building  caused  by  un- 
avoidable accident,  when  there  is  a  written  lease  between  said 
contracting  parties,  in  the  absence  of  an  express  covenant  that 
said  lessor  should  make  such  repairs."  And  that  "where  a 
written  lease  of  such  building  provides  that  the  lessee  ^  shall 
keep  the  same  in  repair,  except  as  to  "unavoidable  accidents 
and  natural  wear  and  tear,"  the  law  wiU  not  imply  a  con- 
tract on  the  paTt  of  the  lessor  to  repair  damages  caused  by 
unavoidable  accidents,  and  a  demurrer  will  be  sustained  to  a 
declaration  setting  forth  these  facts  in  a  special  court,"  that 
"the  lessee  in  such  an  action  will  be  confined  to  the  terms  of 
the  written  contract  2^''  declared  upon,  and  cannot  recover 
upon  a  verbal  contract  or  understanding  made  or  had  con- 
temporaneously with  said  written  lease."  Washburn  on  Eeal 
Property,  volume  1,  page  537,  section  7,  states  the  law  as  fol- 
lows: "Without  an  express  contract  on  the  part  of  the  lessor,  he 
cannot  be  held  liable  for  repairs  made  by  the  tenant  upon  demised 
premises,  nor  would  he  be  bound  by  a  parol  primise  to  make  re- 
paire,  if  such  promise  is  founded  only  upon  the  relation  of  land- 
lord and  tenant."    Among  the  cases  which  might  be  cited  upon 
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this  point,  a  canal  company  made  a  lease  of  water  power  which 
had  been  created  by  the  construction  of  the  canal.  It  was  held 
not  to  constitute  a  covenant  on  the  part  of  the  lessors  to  keep  tlie 
canal  in  repair  or  supply  it  with  water;  and,  if  the  canal  was 
discontinued,  the  lessee  was  without  remedy:  Trustees  v.  Breet, 
25  Ind.  410.  So,  the  lease  of  a  water  power  out  of  a  mill-pond 
them  existing  was  not  held  to  constitute  an  obligation  on  the 
part  of  the  lessor  to  keey  the  dam  in  repair:  Morse  v.  Maddox,  17 
Mo.  569.  And  a  grant  for  a  right  to  take  water  from  a  well  does 
not  bind  the  owner  of  the  well  to  repair  it." 

Reading  then,  the  lease  upon  which  this  action  was  predicated 
in  the  light  of  the  authorities  I  have  had  an  opportunity  of  ex- 
amining, I  cannot  consLrue  the  words  "including  six  salt  wells, 
tools  and  fixtures  of  the  same,"  as  implying  six  salt  wells  of  any 
particular  or  peculiar  fitness  for  the  purpose  of  supplying  salt 
water  for  the  use  of  the  furnace;  neither  can  I  hold  that  a  salt 
well  which  is  accidentally  obstructed  by  the  tubing  is  not  a  salt 
well;  and,  we  have  seen,  if  the  well  is  out  of  repair,  in  the  ab- 
sence of  a  special  covenant,  the  lessor  is  not  bound  to  repair, 
but  the  lessee  takes  the  property  as  he  finds  it. 

Under  our  construction,  then,  said  lease  contained  no  cove- 
nant, either  impliedly  or  by  operation  of  law,  that  said  prem- 
ises and  property  included  six  salt  wells  suitable  for  pump- 
ing brine  therefrom  and  supplying  the  same  to  said  fur- 
nace in  the  manufacture  of  salt  on  said  premises.  If  it  was 
true  that  there  -was  a  covenant  implied  that  the  six  salt  wells 
should  be  fit  and  suitable  for  pumping  brine  for  said  fur- 
nace, then  it  is  true,  such  implied  covenant  might  be  set 
forth  in  ****  the  declaration,  but,  as  there  is  no  such  implied 
covenant,  the  plaintiff  must  be  confined  in  his  pleading  and  proof 
to  the  covenants  contained  in  the  instrument  sued  upon;  and 
the  pleader  in  this  instance  having  gone  beyond  the  scope  of  the 
covenants  contained  in  the  lease,  and  being  unauthorized  to  do  so 
by  any  implied  covenant,  the  circuit  court,  in  my  opinion,  com- 
mitted an  error  in  sustaining  the  demurrer  to  the  said  first  dec- 
laration. 

The  plaintiff,  in  his  amended  declaration,  avers  that,  **before 
said  lease  was  executed,  the  defendant  well  knew  that  there  were 
but  five  salt  wells  on  said  premises  suitable  to  be  used  and 
pumped  in  the  manufacture  of  salt;  and  defendant  also  knew 
that  to  render  said  liedford  Salt  Fumnce  fit  to  well  and  properly 
make  salt  in  the  ii.«ual  and  onlinary  way,  the  other  and  sixth  well 
ccmplained  of  therein  would  have  to  be  repaired  and  made  suit- 
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atle  as  a  salt  well  to  be  used  in  coruiection  with  said  furnace; 
and  that  while  the  defendant,  through  his  agents,  was  pro- 
ceeding to  repair  said  well,  the  said  lease  was  made;  and 
that,  after  said  lease  was  made,  the  defendant  continued  to 
work  on  said  well  in  the  act  of  putting  it  in  proper  order 
and  repair  for  some  time  tliereafter,  hut  said  defendant  failed 
and  refused  to  finish  the  repairs  on  said  well,  and  by 
negligence  of  defendant's  agents  and  employes  while  said  re- 
pairs were  in  progress,  said  well  was  rendered  wholly  worth- 
less, leaving,  in  effect,  but  five  salt  wells  on  said  premises;  and 
that  plaintiff  was  induced  to  enter  into  said  lease  by  the  de- 
fendant holding  out  to  said  Clifton  and  Cavan,  before  said  lease 
was  executed,  his  purpose  and  intention  of  repairing  said  sixth 
well,  and  afterward  to  abandon  said  well,  and  by  defendant's  own 
acts  to  render  said  well  wholly  worthless,  was  a  gross  fraud  upon 
said  lessees,"  etc.  Now,  when  it  is  remembered  that  this  is  an 
action  of  covenant,  and  the  instrument  sued  on  contains  noth- 
ing implying  an  assurance  that  said  well  should  be  put  in  repair, 
and  the  law  itself  does  not  imply  that  the  property  leased  shall 
have  any  particular  suitableness  or  fitness  for  the  pm-pose  for 
which  it  is  leased,  and  when  we  consider,  further,  that  the  land- 
lord is  not  bound  to  repair,  in  the  absence  of  a  special  covenant  to 
that  effect,  we  need  but  to  refer  to  the  ^^**  ruling  of  this  court  in 
the  case  of  Kline  v.  McLain,  33  W.  Va.  32,  where  it  is  held  that 
**the  lessee  in  such  an  action  will  be  confined  to  the  terms  o-f  the 
written  contract  declared  upon,  and  cannot  recover  upon  a  verbal 
contract  or  understanding  made  or  had  contemporaneously  with 
said  written  lease";  and  I  can  reach  no  other  conclusion  than 
that  the  demurrer  was  properly  sustained  to  the  amended  dec- 
laration. 

The  plaintiff  filed  a  second  amended  declaration,  including  two 
counts,  which  was  also  demurred  to;  but  the  court  overruled  the  de- 
mnrrer  to  said  second  amended  declaration,  as  before  stated.  Did 
the  court  err  in  so  ruling?  These  counts  we  regard  aJso  as  de- 
murrable, for  the  reason  that  the  lease,  which  (oyer  having  been 
prayed)  must  be  read  lq  connection  with  the  declaration,  con- 
tains, as  we  construe  it,  no  covenant,  express  or  implied,  that  the 
property  therein  described  contained  six  salt  wells  of  any  partic- 
ular capacity,  or  that  they  were  fit  for  the  purpose  for  which  thev 
were  leased.  In  the  case  of  Cowen  v.  Sunderland,  145  Mass. 
364,  1  Am.  St.  Eep.  469,  Devens,  J.,  delivering  the  opinion  of 
the  court,  says:  "It  is  a  general  rule,  well  established  by  the 
decisions  of  this  court,  that  the  lessee  takes  an  estate  in  the 
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premises  hired,  and  takes  the  risk  of  the  quality  of  the  prera- 
isea  in  the  absence  of  an  express  or  implied  warranty  by  the 
lessor  or  of  deceit  ....  The  rule  of  caveat  emptor  applies, 
and  it  is  for  the  lessee  to  make  the  examination  necessary  to 
determine  whether  the  premises  he  hires  are  safe  and  adapted 
to  the  purposes  for  which  they  are  hired."  In  the  first  of 
said  counts  it  is  complained  that  tliere  were  only  five  salt  wells 
on  said  premises,  and  not  six,  as  stipulated  in  said  deed  of  lease; 
and,  while  it  is  true  that  the  lease  describes  the  premises  as  in- 
cluding six  salt  wells,  yet,  when  we  remember  that  caveat  emp- 
tor applies,  and  the  plaintifT,  under  his  hand  and  seal,  has  ad- 
mitted that  there  were  included  in  the  premises  six  salt  wells, 
he  cannot  be  heard  to  deny  it.  The  second  count  avers  that  the 
defendant,  by  said  deed,  impliedly  and  by  operation  of  law,  did 
covenant  with  plaintiff  and  said  Cavan  to  deliver  unto  them  six 
salt  wells  on  said  premises  for  the  purpose  of  the  manufacture 
**®  of  salt  under  said  deed  of  lease,  and  the  breach  complained 
of  is,  that  only  five  salt  wells  were  delivered  to  them  instead  of 
six,  as  called  for  in  said  lease.  My  construction  of  the  lease, 
however,  is  that  there  was  no  implied  covenant  to  deliver  to  said 
Clifton  and  Cavan  any  number  of  salt  wells.  The  property 
leased  to  them  is  described  in  the  lease  as  "the  premises  known 
as  the  'Bedford  Salt  Furnace  Property,'  together  with  the  appur- 
tenances thereto  belonging,  including  six  salt  wells,"  etc.;  and,  in 
speaking  of  the  six  salt  wells,  the  evident  intention  ^"as  to  de- 
Bcribe  the  property  included  in  the  lease. 

llie  deed  itself  will  carry  the  right  of  possession.  Ample  time 
was  given  for  examination.  The  deed  bears  date  the  23d  of 
August,  1890;  and  according  to  the  averments  of  the  declaration, 
possession  was  not  taken  thereunder  until  the  twenty-eighth 
day  of  October  following.  So  that,  if  the  rule  caveat  emptor 
ifl  applied,  the  plaintiff  cannot  complain,  as  he  had  ample 
time  to  examine  the  premises  and  ascertain  what  was  included 
in  the  lease,  and  yet  he  took  possession,  and  operated  the 
property  for  more  than  two  years  Ihereaftor;  and,  as  to  the 
implied  covenant  averred,  it  was  held  in  Hudson  Canal  Co. 
T.  Tennsylvania  Coal  Co.,  8  Wall.  276,  that  "in  the  case  of 
a  contract  drawn  technically  in  form,  and  with  obnous  at- 
tention to  details,  a  covenant  cannot  be  implied,  in  the  ab- 
ncnee  of  language  tending  to  a  conclusion  that  the  covenant 
sought  to  be  sot  up  was  intended."  TiOoking  to  the  oooitonts  of 
this  lease,  it  is  apparent  that  the  same  is  carefully  and  techni- 
cally drawn,  providing  for    the    mining  of   coal,  and    furnish- 
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ing  the  same  to  the  furnace  and  engines,  and  allowdng  a 
deduction  from  the  royalty  in  the  event  the  furnaces  stop  for 
more  thaai  five  days  without  fault  of  the  lessees,  allowing 
the  lessor  to  re-enter  and  reocoupy  the  premises,  upon  the 
failure  to  pay  rent  and  royalty  for  five  days  after  the  same 
falls  due,  providing  that  the  property  should  not  be  sublet  with- 
out the  written  consent  of  the  lessor,  and  also  that  if  the  property 
should  be  seised  by  legal  process  for  the  debts  of  the  lossess,  the 
same  should  revert  to  the  lessor.  Also  containing  a  covenant 
that  ^^^  the  lessees  should  keep  the  furnace  plant  in  proper  and 
sufficient  repair,  and  setting  forth  in  detail  how  the  coal  banks, 
entries,  railroad  tracks,  and  drains  shall  be  managed,  and  further 
providing  for  the  return  of  the  property  described,  including  the 
six  salt  wells,  at  the  termination  of  the  lease  to  the  lessor,  his 
heirs  or  assigns,  in  good  working  order,  unless  destroyed  by  fire 
or  unavoidable  casualty,  not  caused  by  the  negligence  or  careless- 
ness of  the  lessees,  their  servants  or  agents.  Can  it  be  presumed 
that,  with  more  than  two  months'  time  to  examine  the  property 
between  the  date  of  the  lease  and  the  time  when  the  furnace  was 
fired  up,  the  plaintiff  would  accept  and  act  nnder  said  lease,  re- 
citing, as  it  did,  the  vital  and  important  fact  that  said  premises 
included  six  salt  wells,  when  in  fact  there  were  only  five  thereon? 
And  the  fact  that  under  these  circumstances,  which  appear  on 
the  face  of  the  declaration,  the  lessees  accepted  the  property  un- 
der said  lease,  and  actively  operated  the  furnace  thereon  for  more 
than  two  years,  so  far  as  appears,  without  any  effort  on  their  part 
to  repair  said  sixth  well,  negatives  the  presumption  that  there 
was  any  implied  covenant  that  there  were  six  salt  wells  of  any 
particular  productive  capacity  on  said  premises.  It  appears  by 
averment  in  the  first  amended  declaration  that  this  sixth  well  was 
bein^  repaired  in  some  way  by  the  lessor  at  the  time  said  lease 
was  executed;  but  the  fact  that  a  salt  well  is  out  of  repair  does 
not  prevent  it  from  being  a  salt  well  still,  any  more  than  a  coal 
bank  which  is  obstructed  at  soone  point  by  fallen  slate  is  no  longer 
a  coal  bank;  and,  looking  at  the  face  of  the  lease,  we  cannot  say 
that  the  recital  in  the  description  of  the  property  leased,  includ- 
ing six  salt  wells,  implied  a  covenant  that  there  were  six  salt  wells 
of  any  particu!lar  productive  capacity  on  said  premises,  although 
the  averments  of  the  declaration  show  that  there  were  six  salt 
wells  on  said  premises,  one  of  which  was  being  repaired  at  thb 
time  of  the  execution  of  the  lease. 

For  these  reasons,  we  think  the  plaintiff  has  shown  no  cause 
of  action,  and  the  demurrer  should  have  been  sustained  to  the 


834  Greenbkieb  Ind.  Exp.  v.  Squires.     [W.  Virginia, 

entire  declaration;  and  for  the  same  reasons  ^^  we  are  of  the 
opinion  that  the  circuit  court  committed  no  error  in  excluding 
the  plaintiff's  evidence  from  the  jvLvy. 

The  judgment  complained  of  must  be  affirmed,  with  costs,  etc. 


LANDLORD  AND  TENANT— WARILtlNTT  OP  FITNBSS.— lu 
the  lease  of  a  building  tliere  is  no  implied  warranty  that  it  is  safe 
or  properly  adapted  to  tlie  uses  to  which  it  is  applied,  nor  that  it 
sliall  continue  lit  for  the  puriK>ses  for  which  It  Is  demised:  David- 
fw^n  V.  Fischer,  11  Col.  58o;  7  Au).  St.  Kep.  2(57,  and  note;  Murray  v. 
Albertson,  50  N.  J.  I/.  1G7;  7  Am.  St.  Rep.  787,  and  note. 

LANDLORD  AND  TENANT— LIABILITY  OF  LANDLORD  FOR 
REPAIRS  MADE  BY  TENANT.— A  tenant  cannot  make  repairs  at 
the  landlord's  expense  without  a  special  agreement  authorizing  it: 
Mumford  v.  Brown,  6  Cow.  475;  16  Am.  Dec.  440,  and  note. 

LANDLORD  AND  TENANT.— PAROL  EVIDENCE  may  be 
offered  by  a  lessee  showing  that  at  the  time  a  written  lease  was 
executed  the  lessor  agreed  to  perform  and  Insert  a  certain  covenant, 
which  was  omitted  in  the  lease:  Christ  v.  Diffenbach,  1  Serg.  &  R. 
4G4;  7  Am.  Dec.  624;  Welz  v.  Rhodius,  87  Ind.  1;  44  Am.  Rep.  747, 
and  note. 

L.\NDLORD  AND  TENANT— CAVEAT  EM PTOR.— Where  the 
tenant  is  permitted  to  fully  examine  the  condition  of  the  tenement 
sought  to  be  leased,  and  any  defects  existing  therein  are  patent,  the 
rule  of  caveat  emptor  applies:  Davidson  v.  Fischer.  11  Col.  583;  7  Am. 
St.  Rep.  207,  and  note.  A  tenant  assumes  the  risks  of  the  condition 
of  the  premises  if  he  Inspects  them  before  accepting  the  lease  aaid 
the  landlord  is  not  guilty  of  any  concealment:  Blake  v.  Dick,  15 
Mont.  23fi;  48  Am.  St.  Rep.  671,  and  note.  See,  also,  the  extended 
note  to  Mloueapolls  Co-oiperative  Co.  v.  Williamson,  38  Am.  St  Rep. 
178. 


Greenbrier    Industrial    Exposition   v.    Squires. 

[40  West  ViriOi>aA,  307.] 

CORPORATION,  ESTOPPEL  TO  DENY  EXISTENCE  OF.— 
One  who  signs  a  preliminary  agreement  for  the  formation  of  a  cor- 
poration, but  fails  to  acknowledge  It,  and  who  attends  the  organiza- 
tion meeting  held  by  the  stockholders,  and.  after  the  IsBUlng  of  a  cer- 
tiflcate  of  stock  to  him,  votes  for  directors,  and  pays  part  of  the 
first  a8.se89ment  thereon,  and  recognizes  the  authority  of  the  direc- 
tors, only  claiming  that  he  had  subscribed  for  a  ditTerent  amount  of 
stock,  Is  estopi)ed  from  denying  the  corporate  existence,  and  from 
orglng  technical  defects  in  Its  orennization.  He.  therefore,  cannot 
resist  an  action  to  recover  the  lialauce  of  his  8ul>scriptlon. 

CORPORATION,  CHANGE  IN.— A  SUBSritlBER  to  the  stock 
of  a  corporation  cannot  defeat  an  action  to  recover  the  amount  of 
his  subscription,  on  the  grotmd  that  the  corporation  formed  la  not 
the  one  to  which  he  subscribed,  l^ocause  the  certificate  of  Incorpora- 
tion fixed  the  date  of  Its  expiration  at  a  time  different  from  that  spe- 
cified In  the  preliminary  njrroement.  when  he  has.  after  the  Issuing 
of  Ktnr'k.  voted  thereon,  and  otherwise  recognized  the  existence  of  the 
corporation. 

CORPORATION.  ArQUIRSCENrE  IN  CHANOE  IN.— A  oor- 
porntor  who  has  rer-elved  stook  In  the  corporation,  and  vo^ed  there- 
on, and  paid  part  of  the  first  assessment,  and  who  was  present  when 
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the  certificate  of  IncorpoTatlon  was  read  at  the  organization  meeting, 
is  cliarged  with  Icnowledge  of  a  variance  between  such  certificate 
and  the  preliminary  agreement  for  incorporation,  and  cannot  re- 
lieve himself  from  the  effect  of  his  subsequent  acquiescence  by  prov- 
ing that  he  did  not  hear  the  reading.  It  was  his  duty  to  inform  him- 
self when  the  means  of  information  were  thus  open  to  him. 

Alexander  F.  Mathews,  for  the  plaintiff  in  error. 

John  W.  Harris,  for  the  defendant  in  error. 

^^®  BEANNON,  J.  The  Greenbrier  Industrial  Exposition,  aa 
a  corporation,  obtained  a  judgment  in  the  circuit  court  of  Green- 
brier county  against  L.  W.  Squires,  based  on  a  subscription  by 
him  to  its  capital  stock,  and  Squires  obtained  this  writ  of  error. 

Squires  depends  on  the  theory  that  there  never  was  a  legal 
corpora;tion  as  to  him,  and  that  the  subscription  which  he  made 
to  its  stock  is  not  binding.  The  formation  of  this  alleged  corpo- 
ration was  under  chapter  54  of  the  code.  The  preliminary 
agreement,  constituting  the  first  step  and  basis  in  the  process  of 
formation  of  the  corporation,  was  signed  by  Squires,  but  not  ac- 
knowledged by  him.  The  certificate  of  incorporation  issued 
colorably  under  it.  By  the  agreement,  the  proposed  corporation 
was  to  expire  December  1, 1910,  while  the  certificate  of  incorpora- 
tion fixes  the  date  of  its  expiration  December  1,  1919.  By  rea- 
son of  nonacknowledgment  of  agreement  and  variance  between 
it  and  the  certificate  of  incorporation.  Squires  would  not  be  liable 
for  his  subscription  made  by  said  preliminary  agreement  had  he 
done  nothing  more,  as  this  court  decided  in  Industrial  Exposition 
V.  Eodes,  37  W.  Va.  738.  That  statutory  requiroments  as  to  pre- 
liminary steps  in  the  organization  of  a  corporation  to  bind  sign- 
ers of  the  agreement  must  be  complied  with,  I  refer  to  1  Law- 
son's  Rights,  Remedies,  and  Practice,,  sections  436,  437;  Childs  v. 
Smith,  55  Barb.  45.  The  case  of  Real  Estate  Co.  v.  Tower,  161 
Mass,  10;  42  Am.  St.  Rep.  379,  holds  the  right  of  one  signing  pre- 
liminary articles  to  withdraw  before  organization,  and  is  a  full 
discussion  of  how  he  may  withdraw:  See  Tavern  Co.  t.  Burkhard, 
87  Iklich.  182.  This  case,  however,  differs  from  Industrial  Ex- 
position V.  Rodes,  37  W.  Va.  738,  in  its  facts.  Rodes  did  not 
acknowledge  the  agreement,  though  he  signed  it,  and  took  no 
part  in  the  organization  of  the  company,  did  notiiing  but  sign 
the  agreement.  Squires  ^^^  signed  the  agreement,  and,  though 
he  did  not  acknowledge  it,  he  attended  the  organization  meeting 
held  by  stockholders  on  the  25th  of  November,  1890,  after  the 
issue  of  the  certificate,  and  voted  as  a  stockholder  for  the  directors 
then  elected,  and  when,  after  the  directors  had  made  a  call  for 
the  payment  of  ten  per  cent  on  the  stock,  payment  of  the  assess- 
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ment  was  asked  of  him,  he  paid  twenty  dollars,  the  ten  per  cent 
on  his  two  shares  of  stock,  and  an  account  was  opened  on  the 
books  of  the  corporation,  charging  him  with  two  shares  of  stock, 
and  crediting  him  with  the  twenty  dollars.  In  June,  1891,  after 
further  calls  had  been  made  upon  stockholders,  the  assistajit  sec- 
retary addressed  an  official  letter  to  Squires,  informing  him  of 
the  action  of  the  directors,  incurring  cost  in  the  erection  of  build- 
ings and  racecourse,  and  asking  payment  of  Squires'  assessments, 
to  which  he  wrote  a  reply,  dated  July  24,  1891,  stating  that  his 
understanding  was,  that  he  was  only  taking  one  hundred  dollars 
of  sto<'k,  and  was  only  to  pay  fifty  dollars,  and  that  if  fchat  suited 
the  directors,  it  was  all  right,  and  if  not,  he  wished  his  money  re- 
turned, and  he  would  not  pay  the  amount  demanded.  Thus  he 
recognized  the  directory  of  the  corporation,  and  that  he  had  sub- 
scribed stock,  a»d  on  a  certain  basis  would  pay  as  a  stockholder, 
differing  only  as  to  amount  of  subscription,  a  matter  outside  of 
the  question  of  his  character  as  stockholder,  and  governed  by  the 
evidence  bearing  on  it,  the  agreement.  In  Industrial  Exposition 
V.  Rodes,  37  W.  Va.  738,  it  is  stated  incidentally — not  as  a  point 
necessary  to  the  decision  in  the  case — that  as  to  subscribers  be- 
fore the  issue  of  the  charter,  those  becoming  so  by  executing  the 
agreement  preliminary,  if  they  acquiesce  in  the  mode  of  incorpor- 
ation by  subsequent  acts  by  payment  of  installments,  or  otherwise 
treated  as  a  corporation,  they  cannot  set  up  that  the  corporation 
was  not  legally  incx)rporated.  I  have  taken  pains  by  examination 
of  authorities  cited  and  some  others,  to  ascertain  whether  this  po- 
sition is  correct,  and  I  find  it  so.  I  find  it  laid  down  in  the  very 
recent  work(l  Thompson  on  Corporations,  sec.  528),  which,  jud;;- 
ing  from  the  two  volumes  now  out,  will  prove  an  invaluable  work 
on  that  all-important  subject.  In  Rickhoff  v.  Machine  Co.,G8  Ind. 
388,  it  was  held  that  payment  of  part  of  ^^*^  stock  upon  assess- 
ment and  promise  t»  pay  balance,  "involved  a  clear  admission  of 
the  full  and  oomplete  organization  of  the  corporation,  and  of  the 
existence  of  every  fact  necessary  to  such  organization."  Railroad 
Co.  V.  Bowser,  48  Pa.  St.  29,  held  that  when,  after  subscription  of 
stock  under  an  act  requiring  a  certain  amount  before  incorpora- 
tion, a  later  act  le!>senod  it,  the  change  would  not  release  the  eub- 
fvril)OT  who  voted  at  the  organization  and  in  the  election  of  di- 
rectors in  right  of  his  subscription.  In  Bell's  Appeal,  115  Pa. 
St.  88,  2  Am.  St.  Rop.  532,  it  was  held  that  one  who  subscribed 
in  view  of  and  for  purposes  of  organization,  and  paid  part  of  the 
stock,  wns  estopped  from  denying  his  linbilitv.  In  the  supreme 
court  of  Missouri,  in  Hotel  Co.  v.  Hunt,  57  Mo.  126,  it  is  said  to 
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be  well  settled  that  a  defect  in  the  certificate  is  not  available  to  a 
stockholder,  who,  by  liis  conduct,  has  waived  the  defect.  The 
court  also  said:  "The  cases  in  regard  to  this  point  have  all  been 
examined,  and  they  all  agree  that  where  the  subscription  has  been 
acquiesced  in,  either  by  payment  of  part  of  the  subscription,  or 
by  becoming  a  director,  or  by  attending  meetings  of  stockholders, 
or  by  any  othei  act  indicating  an  acquiescence  in  the  validity  of 
his  subscription,  his  defense,  based  on  mere  technical  objections, 
will  be  disregarded.  But  the  present  case  is  pecuUar,  in  that  it 
shows  nothing  but  the  bare  act  of  subscribing It  ap- 
pears that  the  ten  per  cent  required  by  the  articles  of  association 
to  be  paid  on  subscription  was  never  paid;  that  the  defendant 
never  took  any  part  in  the  company's  acts,  except  to  subscribe." 
The  Alabama  court  says:  "A  subscriber  to  stock  may,  like  any 
other  person,  be  estopped  from  disputing  the  de  facto  existence  of 
a  corporation,  especially  as  against  creditors,  where  he  attends 
meetings  of  stockholders,  or  otherwise  participates  in  the  busi- 
ness of  the  company,  thereby  inducing  others  to  act  upon  the 
faith  of  his  admissions,  to  their  prejudice":  Schloss  v.  Trade  Co., 
87  Ala.  414;  13  Am.  St.  Kep.  51.  In  Bridge  Co.  v.  Chapin,  6 
Cush.  50,  it  is  admitted  that  if  a  subscriber,  knowing  the  whole 
capital  had  not  been  subscribed,  but  attended  meetings,  and  par- 
ticipated in  the  business  of  the  company,  he  would  be  'estopped 
to  deny  his  subscription.  In  Association  v.  Walker,  83  ^^*- 
IVIieh.  386,  attending  meeting  and  voting  stock  was  held  to  be  a 
waiver  of  objection  to  an  increase  of  stock.  Presence  of  a  party 
at  organization  of  a  company  as  a  corporation,  his  election  as 
pre^dent  and  signature  as  such  to  a  note  is,  in  effect,  an  admis- 
sion of  the  existence  of  the  corporation,  and  that  he  was  a  stock- 
holder: Haynes  v.  Brown,  36  N.  H.  545.  Payment  of  calls  is  an 
admission  that  subscription  is  binding:  Boggs  v.  Olcott,  40  111. 
304;  Musgrave  v.  Morrison,  54  Md.  161.  Such  acts  waive  irregu- 
larity of  subscription:  Ohio  etc.  E.  E.  Co.  v.  McPherson,  35  Mo. 
13;  86  Am.  Dec.  128,  and  note. 

It  is  contended  that  a  corporation  was  formed  but  not  the  cor- 
poration contemplated.  It  is  the  same  name,  different  only  as 
to  date  of  expiration  from  the  agreement.  We  cannot  say  this 
makes  it  another  corporation.  It  is  the  same  in  all  other  as- 
pects. "Even  where  articles  of  association  are  altered,  or  an  at- 
tempt is  made  to  transfer  a  subsicription  to  a  new  company,  the 
subscriber  will  be  liable  if  he  consented  to  the  change,  either  by 
word  or  act  indicating  acquiescence":  Hammond  v.  Straus,  53 
Md.  1, 16;  1  Morawetz  on  Private  Corporations,  sec.  63.     "If  any 
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question  could  arise  as  to  the  identity  of  the  corporation  organ- 
ized as  the  one  mentioned  in  the  subecription  paper,  it  must  be 
held  to  have  been  waived  by  the  defendant  when  he  appeared  at 
its  meetings,  and  took  part  in  the  discussion  of  questions  there 
raised,  and  voted  his  stock":  Opinion  in  Association  v.  Walker, 
83  Mich.  393.  There  is  not  a  shadow  of  evidence  that  any  other 
corporation  or  anything  like  the  same  name  existed,  and  it  seems 
to  me  that  it  is  utterly  impossible  to  say  that  Squires,  in  his  acts 
of  participation,  in  fact  meant  any  other,  or  that  the  law  would 
say  they  are  not  referable  solely  to  the  corporation  contemplat^^d 
by  the  agreement  which  he  signed.  It  was  the  same.  The  mere 
variance  above  spoken  of  between  agreement  and  certificate  did 
not,  for  the  purpose  of  the  question  now  spoken  of,  make 
it  another  company;  it  did  not  change  identity.  The  frame,  the 
business,  the  nature  of  the  corporation  made  by  the  certificate 
are  the  same  as  those  of  the  one  contemplated  by  the  article,  so 
tliat  Squires'  acquiescence  or  waiver  would  surely  apply  to  the 
corporation  made  *^*  by  the  certificate.  Where,  even,  there  is 
a  material  departure  from  the  original  plan,  the  cases  agree  that 
action  such  as  that  of  the  subscriber  in  this  case  will  bind  him: 
Note  in  Machine  Co.  v.  Davis,  40  Minn.  110;  12  Am.  St.  Rep. 
701;  26  Am.  &  Eng.  Corp.  Cas.  69.  The  case  of  Manufacturing 
Co.  v.  Hockaday,  89  Va.  657,  while  holding  that  a  material 
change  in  the  purposes  of  a  corporation  will  release  a  stockholder, 
admits  in  the  opinion  that  attendance  on  meetings,  or  paying 
subscriptions,  is  a  waiver  of  the  objection.  The  rule  of  release, 
meet  it  where  you  will,  is  always  stated  with  this  qualification. 
Railroad  Co.  v.  Wilson,  22  Conn.  435,  is  strong  to  the  same 
point.  See,  on  this  estoppel  subject.  Glass  Co.  v.  Alexander,  2 
N.  H.  380;  9  Am,  Dec.  102. 

But  it  is  argued  that  when  Squires  did  the  acts  of  acquiescence 
he  did  not  know  of  tiie  variance.  The  certificate  of  incorpora- 
tion was  read  aloud  at  the  organization.  He  says  he  did  not  hear 
it  read.  No  one  was  charged  with  the  duty  to  inform  him  of  it. 
It  was  his  own  duty  to  look  to  that,  and  meanswere  open.  In  Rail- 
road Co.  V.  Bowser,  48  Pa.  St.  29,  it  was  argued,  as  here,  that 
to  bind  the  subscriber  by  acquiescence  he  must  know  of  tlie 
change.  An  instruction  to  the  jury  that  if  he  did  not  know  of 
it,  he  was  not  bound,  was  held  erroneous.  The  opinion  said  that 
after  the  act  of  the  legislature  reduced  the  capital,  "the  company 
was  organized,  and  the  defendant  voted  in  right  of  his  subscrip- 
tion at  the  oganizatioin  and  nt  the  election  of  directors,  TTpon 
this  state  of  fact*,  the  nourt  instructed  the  jury  that,  unless  the 
defendant  knew  when  he  voted  that  the  required  subscription  to 
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the  capital  stock  had  been  reduced  by  law  from  one  hundred  and 
fifty  thousand  dollars  to  twenty-five  thousand  dollars,  the  change 
released  him  from  his  subscription;  that  the  presumption  of  law 
would  be  that  he  knew  of  the  change  in  the  charter,  but  that 
whether  he  did  or  not  the  jury  should  determine.  In  this  we 
think  there  was  error.  By  voting,  the  defendant  admitted  him- 
self still  a  corporator,  and  the  general  principle  of  law  is,  that  a 
corporator  must  be  held  cognizant  of  his  own  charter.  There  was 
no  evidence  to  rebut  this  legal  presu-mption,  even  if  it  was  capa- 
ble of  rebuttal.  ^^^  .  .  .  .  The  change  in  the  charter  could  not 
relieve  the  defendant.  After  it  was  made,  he  had  contributed  to 
involve  his  cocorporators  in  the  venture,  encouraged  the  creation 
of  debts,  and  it  was  no  longer  for  him  to  deny  his  liability  to  pay 
his  own  subscription." 
We  affirm  the  judgment. 

CORPORATIONS  —  EXISTENCE  —  ESTOPPEL  TO  DENY.-- 
Where  both  the  corporation  and  the  subscriber,  in  entering  into  a 
contract  of  subscription  for  stocli.  assume  the  existence  of  the 
corporation,  both  are  estopped  from  denying  it  in  a  suit  to  compel 
payment  of  the  subscription:  Cravens  v.  Eagle  etc.  Mills  Co.,  120 
Ind.  6;  16  Am.  St.  Rep.  298,  and  note.  Persons  who  have  been 
instrumental  in  the  formation  of  a  coriwration  and  in  issuing 
alleged  illegal  stock,  and  who  have  contracted  with  the  corporation 
with  full  knowledge  of  all  its  transactions,  are  not  in  a  position  to 
contest  the  regularity  of  its  formation:  Pittsburg  Min.  Co.  v. 
Spooner,  74  AVis.  307:  17  Am.  St.  Kep.  149,  and  note.  In  an  action 
on  a  STibscriptlon  to  corporate  stock,  it  cannot  be  pleaded  that  thero 
was  no  such  coii)oration,  the  defendant  being  estopped  by  his  con- 
tract to  deny  the  existence  of  the  corporation:  Anderson  v.  Newcastle 
etc.  R.  R.  Co.,  12  Ind.  376;  74  Am.  Dec.  218,  and  note.  A  sub- 
scription for  stock  to  preliminary  articles  of  association,  not  pnrix)rt- 
ing  to  be  a  contract  with  an  existing  corporation,  does  not  estop  the 
subscriber  from  afterward  denying  the  legal  existence  of  the  cor- 
poration upon  the  subscription:  Capps  v.  Hastings  Prospecting  Co., 
40  Neb.  470;  42  Am.  St.  Rep.  677,  and  note.  See.  also,  the  extended 
note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  827.  872. 

CORPORATIONS— CHANGE  IN— EFFECT  ON  STOCK  SUB- 
SCRIPTIONS.—A  change  of  name  of  the  coi-poration  will  not  relieve 
an  admitted  stockholder  therein  from  liability  to  the  creditors  of 
the  cori)oration  for  the  amount  remaining  due  on  the  stock  sub- 
scribed by  him:  Howard  v.  Glenn,  8.5  Ga.  238;  21  Am.  St.  Rep.  l.'O. 
Changes  in  the  charter  of  a  railroad  cornpany.  which  do  not  put  it 
out  of  the  power  of  tlie  company  to  apply  original  stock  subscrip- 
tions to  the  purpose  for  which  they  were  originally  subscribed,  at 
law  constitute  no  defense  to  an  action  against  an  original  sub- 
scriber: PaciQc  R.  R.  V.  Hughes,  22  Mo.  201;  64  Am.  Dec.  265,  and 
especially  the  note. 


800  Wilson  v.  Phcknix  Powder  Mfq.  Co.     [W.  Virginia, 


Wilson  v.  Phcenix    Powder    Manufacturing    Co. 

[40  West  Virginia,  413.] 

NUISANCE— POWDER  WORKS— The  manufacture  and  keep- 
ing of  large  quantities  of  gunpowder  and  other  explosives  In,  or  dan- 
gerously near  to,  public  places,  such  as  towns  and  highways,  is  a 
public  nuisance,  and  indictable  as  such,  whether  negligently  or  care- 
fully conducted. 

NUISANCE.-THE  OWNER  OF  POWDER  MILLS  and  worki 
is  answerable  for  all  damages  done  to  person  or  property  by  their 
explosion,  whether  ne-^'ligeut  or  not.  If  they  are  so  situate' that  such 
an  exj)loslon  would  probably  involve  injury  to  the  person  or  property 
of  third  persons. 

PRACTIOE.— AN  IMMATERIAL  ALLEGATION  OF  NEGLI- 
GENCE need  not  be  proved. 

EVIDENCE,  FOREIGN  RECORDS,  AUTHENTICATION  OF. 
WHERE  THE  JUDGE  IS  .YLSO  THE  CLERK.— Though  the  statute 
requires  the  record  of  a  foreign  court  to  be  certified  by  the  clerk  and 
authenticated  by  the  judge  thereof,  it  Is  admissible  when  certified  by 
the  Judge  to  be  a  complete  and  correot  copy,  if  he  Is  also  the  clerk 
of  the  court. 

LAWS  OF  OTHER  STATES.— The  courta  of  West  Virginia 
will,  under  its  code,  take  judicial  notice  of  the  laws  of  other  states, 
and,  in  exercising  this  power,  may  consult  the  statutes  thereof  or 
any  other  book. 

TITLE,  WHEN  NEED  NOT  BE  PROVED.— One  In  possession 
of  real  estate  may  maintain  an  action  to  recover  damages  thereto 
from  the  erploeJon  of  powder  works  without  proving  his  title.  It 
will  be  presumed  from  such  possession. 

ESTOPPEL-I'ARTIES.— A  judicial  record  Is  not  admissible 
against  a  party  to  it  in  favor  of  a  stranger  thereto,  when  offered  as 
an  estoppel. 

EVIDEa^CE.— THE  PLEADINGS  IN  another  case  may  be  re- 
ceived in  evidence  to  prove  an  admlsErioQ  made  therein  by  the  party 
against  whom  they  are  offered. 

Simms  &  Enslow,  for  the  plaintiff  in  error. 

Marcum,  Peyton,  &  Marcum,  for  the  defendant  in  error. 

-•»*  BHAXXON,  J.  The  Phoenix  Powder  Manufacrturing 
Company  was  sued  in  an  action  of  trespass  on  the  case  in  the  cir- 
cuit court  of  Wayne  county  by  John  G.  Wilson,  to  recover  dam- 
ages to "Wi lion's dwi'l  11  n;r-housc  and  other  "baiildinfrs  r  sul tin j^ from 
an  erplosdon  of  powder  stored  in  buildings  of  the  defendant  com- 
pany. The  jury  found  a  verdict  for  the  plaintiff,  subject  io  the 
defcnda-nt'g  demurrer  to  the  plaintiff's  evidence,  on  *"*  which 
demurrer  the  court  pave  judgment  for  the  plaintiff,  and  the  de- 
fendant resorted  to  the  writ  of  error  which  we  now  decide. 

There  was  no  evidence  to  show  negligence  on  the  part  of  the 
defetndant  in  the  oiKration  of  its  powder-mill  or  in  the  storage  or 
handling  of  its  powder,  and  thus  the  question  arises  whether  the 
plaintiff  can  recover  by  showing  only  the  presence  of  the  mill 
in  the  location  it  occupied,  the  storage  of  powder  there,  its  explo- 
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sion,  and  the  consequent  damage  to  the  plaintiff's  property,  with- 
out proof  of  negligence. 

Was  the  defendant  maintaining  a  puhlic  nuisance?  If  it  was, 
it  was  engaged  in  the  commission  of  a  public  wrong;  and,  injury- 
resulting  therefrom  to  the  plaintiff,  the  defendant  must  repair 
such  injury. 

Powder  and  nitroglycerine  are  commodities  of  essential,  if  not 
primary,  importance  from  their  wide  use  in  war  and  in  the  con- 
struction of  railroads,  roads,  buildings,  and  other  varied  uses,  and 
their  manufacture  is  a  business  entirely  respectable  and  indis- 
pensable; but  that  consideration  is  not  all  controlling;  that  con- 
sideration is  not  alone  to  be  regarded.  The  rights  and  safety  of 
those  not  engaged  in  their  manufacture  must  not  be  forgotten. 
They  are  agents  of  magical  power  and  wrath.  When  the  spark  or 
touch  of  ignition  meets  them,  their  subtle  force  is  awakened  to 
instantaneous  action — an  action  giving  no  warning  and  so  potent 
that  almost  in  the  twinkling  of  an  eye,  before  thought  or  self- 
preservation  can  come,  it  wastes  man  and  his  home  and  his  sav- 
ings with  irrepressible  energy.  Often  the  explosion  comes  from 
causes  not  discernible,  which  reasonable  foresight  or  prudence 
cannot  see.  Valuable  as  are  these  giants  as  auxiliaries  to  man 
in  his  great  works,  they  must  be  limited  to  places  and  bounds  of 
safety. 

Here  is  a  mill,  making  powder  and  other  explosives,  standing 
right  on  the  bank  of  the  Ohio  river,  upon  which,  day  and  night, 
boats  bear  thousands  of  precious  lives  and  thousands  of  dollars  of 
property,  about  two  hundred  yards  from  the  great  Chesapeake  & 
Ohio  Eailroad  and  about  three  hundred  yards  from  the  Hunting- 
ton &  Big  Sandy  Railroad,  both  great  highways  of  the  public, 
with  trains  filled  with,  passengers  ^^®  and  property  passing  over 
them  almost  hourly,  and  about  seventy-five  yards  from  a  country 
road,  also  a  highway  in  constant  use.  Six  explesions  occurred  at 
this  mill  within  three  years,  showing  that  it  was  a  constant  men- 
ace to  life  and  property  for  a  wide  range  around  it,  within  which 
many  people  lived  and  worked,  as  its  explosions  threw  large  pieces 
of  iron  and  large  timbers  out  into  the  river,  and  some  clear  across 
into  the  town  of  Burlington,  about  one  half  mile  away  on  the 
Ohio  bank  of  the  river,  and  into  fields  in  Ohio,  a  mile  distant. 
The  buildings  of  the  plaintiff  which  were  injured  in  the  explosion 
involved  in  this  suit  stood  in  Burlington.  These  explosions  have 
injured  many  houses  in  Ohio,  by  shaking  and  jarring,  damaging 
cliimneys,  walls,  plastering,  etc.,  from  the  force  of  concussion. 
Some  of  the  explosions  were  terrible  in  their  power  and  shock. 
This  powdermiil,  with  its  great  quantity  of  explosives  in  its  store- 
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house,  was  a  constant  danger  impending  over  those  highways  and 
all  lawfully  using  them,  and  the  people  living  in  the  neighbor- 
hood within  the  danger  limit — an  ever  present  peril,  day  and 
night 

The  manufacture  and  keeping  of  quantities  of  gunpowder, 
nitroglycerine  and  other  explosives  in  or  dangerously  near  to 
public  places,  such  as  towns  or  highways,  is  a  public  nuisance  and 
indictable  as  such.  It  makes  no  difference  whether  carefully 
or  n^ligently  conducted  and  managed.  Negligence  is  here  no 
material  element  If  damage  happened  to  a  person  from  explo- 
sion, the  injured  party  is  entitled  to  compensation  without  prov- 
ing negligence  on  the  part  of  the  defendant  He  is  injured  by 
that  which  breaks  the  law — the  law  against  public  nuisance. 
He  is  in  no  fault,  while  the  other  man  is,  and  he  has  received 
damage  from  that  other  man's  wrongful  act.  lie  has  a  right  to 
immunity  from  this  injury,  and  the  other  man  owed  him  the 
duty  of  securing  him  immunity.  The  state  is  wronged  by  the 
maintenance  of  a  nuisance  which  may  at  any  moment  take  the 
lives  and  destroy  the  property  of  its  people  passing  and  repassing 
over  its  highways,  and  reposing  and  working  in  their  accustomed 
places,  and  the  particular  person  hurt  has  special  cause  of  com- 
plaint, because  he  is  especially  injured:  Talbott  v.  King,  32  W. 
Va.  6. 

**^  It  is  true  the  manufachirer  owns  his  mill,  and  is  enga^red 
in  lawful  and  honorable  business;  but  he  has  violated  that  maxim, 
eenturies  old  in  the  law,  yet  vital  and  indispensable  in  organized 
society,  where  ey&ryorae  must  use  his  property  to  earn  bread, 
"Sic  utere  tuo  ut  alienum  non  laedas"  (So  use  your  own  property 
that  you  injure  not  anotlier).  This  lawful  but  dangerous  busi- 
ness, being  carried  on  where  it  is,  is  a  public  nuisance.  No  care 
can  exempt  it,  situated  where  it  is,  from  the  char^je  of  being  a 
nuisance:  Wood  on  Nuisances,  sec.  (59;  Wier's  Appeal,  74  Pu.  St. 
230;  Heeg  v.  Licht,  80  N.  Y.  579;  36  Am.  Rep.  G54;  Myers  v. 
Malcolm,  6  Hill,  292;  41  Am.  Dec.  744;  I^flin  etc.  Powder  Co. 
v.  Tearney,  131  111.  322;  19  Am.  St  Resp.  34,  and  note  39;  Mc- 
Andrews  v.  Collerd,  42  N.  J.  L.  189;  36  Am.  Rep.  508. 

In  McAndrews  v.  Oollcrd,  42  N.  J.  L.  189,  36  Am.  Rep.  508, 
the  opinion  says  that  **keeping  powder,  nitroglycerine,  or  other 
explosive  saibstoncee,  in  large  quantities,  in  the  vicinity  of  a 
dwielling-house  or  other  place  of  business,  is  a  nuisance  per  se, 
and  may  be  abated  by  action  at  law  or  injunction  in  equity,  and, 
if  actual  injury  results,  the  person  keerping  them  is  liable  thore- 
for,  even  though  the  act  occasioning  the  explosion  is  due  to  other 
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persons,  and  is  not  clmrgealjle  to  his  peraonal  negligence."  The 
reason  is,  the  act  is  wrongful,  fraught  with  danger  all  the  time, 
and  it  is  illogical  to  call  on  one  who,  free  from  fault,  has  heen 
injured,  to  prove  that  the  party  who  injured  liim  conducted  a 
business  confessedly  unlawful  in  a  careless  manner,  and  just 
wherein  he  was  careless.  His  whole  action  is  negligent  from  be- 
ing wrongful,  so  to  speaJc.  The  authorities  above  cited  dispense 
with  proof  of  negligence  by  plaintiff.  Later  New  York  cases 
overrule  the  case  of  People  v.  Sands,  1  Johns.  78,  3  Am.  Dec. 
296,  in  this  regard. 

Now,  if  this  mill  were  located  in  a  secluded  place — one  removed 
from  highways — being  in  itself  a  lawful  business,  the  case  would 
be  different;  it  would  not  be  a  public  nuisance,  and,  to  recover 
injury  from  an  explosion,  I  apprehend  the  plaintiff  must  show 
negligence  on  the  defendant's  part.  But  it  is  contended  that, 
as  the  declaration  alleges  negligence  on  the  part  of  the  defendant, 
it  must  be  proven.  That  allegation  was  unnecessary,  inmiaterial, 
and  surplusage,  and  the  law  docs  not  require  anything  but  mate- 
rial allegations  to  be  '^^^  proven:  State  v.  Howes,  26  "W.  Va. 
110;  State  v.  Hall,  26  W.  Va.  236;  1  reemleaf  on  Evidence,  sec. 
51. 

Another  matter  in  the  case  relied  upon  as  error  is  the  introduc- 
tion in  evidence  of  a  copy  of  a  bill  to  show  title  in  the  plaintiff 
to  the  premises  injured.  It  was  probated  in  Ohio,  and  it  is  said 
that  it  is  insufficiently  authenticated  in  the  fact  that,  though  cer- 
tified as  a  full,  true  copy  by  the  probate  judge  it  wants  the 
cle(rk's  certificate,  both  being  required  by  section  19,  chapter  130, 
of  the  code.  By  the  constitution  of  Ohio  and  its  statute  law,  the 
probate  judge  is  also  clerk  of  the  probate  court,  and  keeper  of  its 
books  and  papers.  This  same  person  could  make  two  certifi- 
cates, but  that  would  seem  useless.  The  object  of  the  statute  in 
requiring  two  certificates  is  to  double  the  probability  of  truthful 
certification;  but  this  cannot  be  done  where  one  man  fills  both 
places,  the  statute  requiring  the  judge  of  the  same  court  to  cer- 
tify that  the  clerk's  certificate  is  in  due  form.  It  has  been  held 
that,  where  one  person  is  clerk  and  judge  both,  it  is  sufficient: 
Cox  V.  Jones,  52  Ga.  438.  We  have  the  right  under  section  4, 
chapter  13,  of  the  code,  to  take  judicial  notice  of  the  law  of  an- 
other state,  this  being  a  change  from  the  former  law  (1  Robert's 
Practice,  249;  1  Greenleaf  on  Evidence,  sec.  5,  note  1,  sec.  489), 
and,  in  exercising  this  power,  can  consult  the  statutes  of  Ohio, 
or  any  other  book,  to  learn  that  liie  probate  judge  is  by  law  ex 
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officio  clerk  of  the  probate  oourt:  State  v.  Goodrich,  14  "W.  Va. 
840;  Singer  Mfg.  Co.  v.  Bennett,  28  W.  Va.  16. 

It  is  claimed  that  certain  deeds  were  improperly  admitted. 
They  were  offered  to  show  title  in  the  plaintiff.  They  purport 
to  be  original  deeds,  not  authenticated  copies,  and,  being  ac- 
knowledged in  such  manner  as  would  allow  them  to  be  recorded 
here,  that  is  sufficient  under  section  21,  chapter  130,  of  the  oode 
of  1891.  But  even  were  the  said  will  and  deeds  not  admissible,  it 
would  be  immaterial,  as  the  plaintiff,  so  far  as  concerns  his  tide 
to  the  premises,  could  maintain  his  action,  as  he  was  in  actual 
possession,  which  is  one  and  the  first  element  of  title,  as  it  is 
prima  facie  evidence  of  full  legal  title  in  him  who  has  it:  1 
Lomax's  Digest,  574;  2  Minor's  Institutes,  447;  2  Blackstone's 
Commentaries,  596,  and  note.  One  in  actual  possession  may 
maintain  trespass  quare  clausum  fregit.  Formerly,  to  maintain 
****  that  action,  actual  possession  was  necessary:  Barton's  Law 
of  Practice,  182;  Kretaer  v.  Wysong,  5  Gratt.  9;  Cook  v.  Thorn- 
ton, 6  Rand.  8;  Truss  v.  Old,  6  Rand.  556;  18  Am.  Dec.  748. 
Therefore,  a  tenamt  being  in  possession,  the  landlord  could  not 
sue  in  trespass  for  lasting  injury  to  the  freehold,  but  must  bring 
trespass  on  the  case:  1  Tuck.  191.  But  now  a  constructive  pos- 
ee-ssion  is  sufficient  to  maintain  trespass:  Snider  v.  Myers,  3  W. 
Va.  195;  Storrs  v.  Feick,  24  W.  Va.  606. 

I  suppose  the  injury  to  the  plaintiff's  property  was  so  direct  and 
immediate  from  the  explosion  as  to  warrant  an  action  of  trespass 
under  the  strict  principles  of  the  common  law;  but  that  is  irrele- 
vant, as,  the  action  here  being  trespass  on  the  case,  we  need  not 
consider  the  nice  and  finespun  distinction  as  to  direct  and  conse- 
quential injury,  on  which  rested  the  choice  between  the  two 
forms  of  action,  resulting  formerly  in  so  many  nonsuits,  discussed 
in  .Jordan  v.  Wyatt,  4  Gratt.  151,  47  Am.  Dec.  720,  and  else- 
where, as  the  enactment  found  in  section  8,  chapter  103,  of  the 
code,  that  "in  any  case  in  which  an  action  of  trespass  will  lie 
there  may  be  maintained  an  action  of  trespass  on  the  case,"  does 
away  with  it  in  this  case. 

Another  error  alleged  in  the  petition  for  the  writ  of  error  is 
that  the  court  allowed  to  go  in  evidence  the  answer  of  the  Phoe- 
nix Manufacturing  Company  filed  in  a  suit  of  the  Huntington  & 
Kenova  I^and  Development  Comjwny.  The  object  of  tendering 
this  answer  as  evidence  was,  I  suppose,  to  have  fbe  benefit  of  the 
statement  in  it  as  an  admireion  that  the  defendant  did  buy  land, 
and  upon  it  erect  and  operate  a  powder  mauufuctory.    Was  it  ad- 
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11118511316?  It  was  a  pleading  in  a  case  to  which  Wilson  was  a 
stranger.  A  judicial  record  is  not  admissible  against  or  binding 
upon  parties  to  it,  in  favor  of  strangers  to  it,  its  effect  being  con- 
fined to  parties  and  their  privies,  that  is,  w'hen  offered  to  have  the 
effect  of  estoppel, under  the  principle  of  res  judicata;  but  that  was 
not  the  purpose  of  the  introduction  here,  it  being  offered  only  aa 
an  item  of  evidence  is  an  admission  by  the  defendant,  open  to  ex- 
planation or  rebuttal.  There  is  a  volume  of  law  to  sihow  tliat 
pleadings  in  another  cause  may  be  used  for  evidentiary  or  collat- 
eral purposes  where  only  one  party  to  the  case  on  trial  was  a  ^^® 
party  to  the  fonner  one.  An.  answer  in  chancery  may  be  used  as 
evidence  of  an  admission  of  a  fact  or  facts:  Hunter  v.  Jones, 
6  Rand.  541;  Tabb  v.  Cabell,  17  Gratt.  160;  1  Greenleaf  on 
Evidence,  sec.  572  a;  1  Wharton  on  Evidence,  sees.  836,  838. 
Moreover,  'without  the  admission  contained  in  the  answer,  tliere 
was  plenty  of  evidence  to  show  that  the  defendants  built  and 
operated  the  mill,  and  stored  powder  there,  especially  on  a  de- 
murrer to  evidence.  There  was  ample  evidence  to  sustain  the 
verdict,  especially  considered  upon  a  demun-er  to  the  evidence. 

We  cannot  set  aside  the  verdict  for  excessiveness  of  damages. 
Therefore  we  affirm  the  judgment. 


NUIS.INCE.— A  POWDER  MAGAZINE  situated  so  near  the  dwell- 
ing-house of  another  as  to  be  liable  to  iuflict  serious  iujury  to  his 
person  or  property  in  case  of  explosion  is  a  private  nuisance,  making 
the  owueir  liable  whether  the  powder  was  carefully  kept  or  not: 
Laflin  etc.  Powder  Co.  v.  Tearney,  131  111.  322;  19  Am.  St.  Rep.  34, 
and  nole.  The  erection  of  a  powder  magazine  and  keeping  storeii 
therein  large  quantities  of  gunpowder  is  per  se  a  nuisance:  Cheat- 
ham V.  Shearon,  1  Swan,  213;  55  Am.  Dec.  734. 

EVIDENCE— JUDICIAL  NOTICE  OF  LAWS  OP  OTHE'R 
fiTATES.— 'Courts  do  not  take  judicial  notice  of  the  statutes  of 
another  state:  Summer  v.  Mitchell,  29  Fla.  179;  30  Am.  St.  Rep. 
lOG,  and  note;  Scrcggin  v.  McClelland,  37  Neb.  <>44;  40  Am.  St. 
Rep.  520,  and  note. 

EVIDENCli:.— A  SWORN  PLEADINO  of  a  party  to  one  action 
Is  admissible  in  evidence  against  him  in  another  action  as  an  admis- 
sion subject  to  rebuttal  and  explanation:  Gibson  v.  HeiTiott,  55 
Ark.  85;  29  Am.  St.  Rep.  17.  An  answer  filed  for  defendant  over 
the  signature  of  his  attorney  is  admissible  as  evidence  in  another 
action,  of  admissionos  of  the  allegations  therein  set  out:  Ayres  v. 
Hartford  etc.  Ins.  Co.,  17  Iowa,  176;  85  Am.  Dec.  553. 

REAL  PROPERTY— POSSESSION  AS  NOTICE  OF  TITLE.— 
Possession  of  real  estate  gives  constructive  notice  of  the  title  under 
which  the  occupant  claims:  Johnson  v.  Glancy,  4  Blackf.  94;  28  Am. 
Dec.  45,  and  note.  See,  also,  the  note  to  Bowman  v.  Anderson,  31 
Am,  St.  Rep.  470,  and  especially  the  extended  note  to  Plume  v. 
Seward,  60  Am,  Dec.  601. 
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Flanneqan  V.  Chesapeake  &  Ohio  Kailway  Co. 

[40  \Vi8T  ViEOISIA,  .33.] 

FELLOW-SERVANTS  ARE  those  who  are  80  far  working 
together  as  to  be  practically  co-operaiiug,  and  who  have  an  oppor- 
tunity to  control,  or  iulluence  the  conUuti  of,  and  who  have  no 
superiority  over,  one  another. 

FELLOW-SERVANTS,  WHO  ARE  NOT.— A  brakeman  of  a 
railway  train,  and  a  telegi-aph  opri-ator  in  charge  of  a  signal  ssl.i- 
tion,  with  full  authority  to  coutrol  the  running  of  trains,  and  to 
whom  all  brakemcu  owe  the  duty  of  obeying  his  orders,  are  not 
fellow-sen'unts.  The  fonuer  may,  therefore,  recover  of  the  common 
employer  for  injuries  sustained  through  the  negligence  of  the  latter 
in  giving  a  signal  for  a  train  to  proceed,  when  tlie  track  Is  occupied 
by  another  train. 

RAILWAYS  —  VICE-rRINCIPALS.— A  telegraph  oi>€Tator. 
whose  duty  it  is  to  coutrol  tlie  running  of  a  train  over  a  track,  and. 
to  that  end,  to  know  whether  or  not  it  is  olwtnioted,  is  performlncc 
tl)e  duty  of  the  master  to  his  employ6s,  the  performance  of  which 
canntkt  be  delegated  to  another,  so  as  to  relieve  the  master  frou 
liability.     lu  other  words,  such  operator  is  a  viee-pi-inoipal. 

MASTER  AND  SERVANT— DUTIES  WHICH  MASTER 
CANNOT  DELEGATE  SO  AS  IX)  RELIEVE  HIMSELF  FROM 
LIABII-ITY.— A  railway  coriwration  owes  to  Its  employes  the  duty 
of  providing  a.  safe  place  in  which  to  work.  This  Includes  the 
keeping  of  a  clear  tra-ck  over  which  to  run  the  trairrs  on  which 
Ihey  serve,  and  the  corporation  cannot  relieve  Itself  from  liability 
to  its  employC'S  by  phioing  the  entire  cliarge  of  this  ]>ranch  of 
business  in  the  hands  of  a  subordinate.  Such  a  sul>oi-dinate  is  a 
vlce-prlnclpol,  and  an  employs  injured  through  his  negligence  may 
recover  of  the  common  eiuployer. 

FELLOW-SERVANTS— EVIDENCE  TO  TROVE  THE  PER- 
FORMANCE OF  DUTY  BY.— In  an  action  by  a  servant  tn  re<x)ver 
for  Injury  claimed  to  have  resulted  from  the  negligen^ce  of  a  vice- 
principal,  but  wliich  may  have  resulted  from  the  negligence  of  a  fel- 
low-servant, the  plnlntlff,  after  establishing  the  negligence  of  such 
vice-principal.  Is  not  bound  to  assume  the  burden  of  proving  the  ab- 
sence of  contributory  negligence  on  the  part  of  such  fell(rvv-8*Mvani. 
The  court  cannot  infer  negligence  on  the  part  of  such  fellow- 
Borvant  In  the  absence  of  any,  or  a  doubtful  state  of,  evidence 
relatlntr  thereto. 

NEOLIOENCE.  RT'RDEN  OF  PROOF  RESPRCTINO.— If  a 
plaint IfT  suing  for  damages  i-esultlng  from  negligence  makes  out  a 
prima  fade  rflse.  he  Is  not  bound  to  assume  the  burden  of  dis- 
proving contributory  negligence,  either  on  his  part  or  that  of  a 
fellow-servant. 

PRACTICE.— ON  A  DEMURRER  TO  THE  EVIDF\n<^ 
where  there  Is  dniilrt  which  of  two  Inferences  should  be  adduced, 
the  court  will  adopt  the  one  mo.st  favoral)le  to  the  pl'ilntlff. 

PRESUMPTION  FROM  FAILURE  TO  PRODTTCE  EVI- 
DENCE.—If  a  railway  corjmratlon  sued  for  damages  to  an 
employ^,  claimed  to  liave  resulted  from  negligence,  has  It  In  II b 
powi-r  to  produce  evidence  of  employi^s  present  at  the  time  of  the 
accident,  and,  lnst<'ad  of  ho  doing.  It  fVmurs  to  the  evidence  offerM 
tiy  the  plnlntlflT.  It  will  l>e  presumed  that  the  testimony  of  the 
employes,  had  H  l>een  producfnl.  would  have  been  favorable  to  tlie 
plaintiff. 

Simms  A  Enslow,  for  the  plaintiflf  in  error. 

T.  0.  Mann  and  W.  B.  Thompson,  for  the  defendant  in  error. 
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^3«  DENT,  J.  This  ia  a  writ  of  error  from  the  judgment  of 
the  circuit  court  of  Faj^ette  county  rendered  on  the  sixth  day 
of  March,  1894,  for  the  sum  of  five  th.ousand  and.  twelve  dollars 
and  seventy-two  cents,  in  favor  of  E.  E.  Flannegan  against  the 
^^'^  Chesapeake  &  Ohio  Railroad  Company,  on  a  demurrer  to 
evidence. 

The  facts  are  as  follows:  On  the  seventeenth  day  of  March, 
1892,  while  the  plaintiff  was  in  the  employ  of  the  defendant  as 
a  hrakeman  on  a  freight  train,  his  train  hecame  uncoupled  in 
Stretcher's  Neck  tunnel,  and  it  hecame  his  duty  to  couple  it; 
and,  while  engaged  in  the  discharge  thereof,  a  passenger  train  ran 
into  the  rear  end  of  the  train,  and  caused  the  plaintiff's  right 
leg  to  he  cut  off  near  the  ankle.  The  conductor  sent  the  rear 
hrakeman  hack  to  flag  any  approaching  train,  hut  whether  he 
discharged  his  duty  properly  does  not  appear  in  evidence.  The 
engineer  says  he  did  not  see  the  flagman,  hut  heard  some  one  say 
there  was  a  man  in  the  tunnel.  Who  said  this,  it  does  not  ap- 
pear. But  it  does  appear  that  he  was  on  the  wrong  side  of  the 
engin-e,  owing  to  the  curvature  of  the  road,  to  see  the  flagman, 
and  also  that  he  was  hlinded  hy  the  smoke  so  that  he  could  not 
see  a  foot  ahead  of  the  engine.  The  fireman's  evidence  was  not 
takem,  and  it  must  have  heen  he  who  saw  the  man  in  the  tunnel. 
The  rear  end  of  the  freight  train  was  ahout  three  hundred  and 
fifty  feet  from  the  west  end  of  the  tunnel  when  struck,  which 
occurred  hut  a  few  minutes — an  uncertain  time — after  it  hecame 
uncoupled. 

The  trains  were  run  through  this  tunnel  hy  means  of  signals 
know  as  the  '^hlock  system,"  there  heing  a  telegraph  station  at 
either  end  of  the  tunnel  in  charge  of  an  operator,  whose  duty  it 
■was,  hy  signals,  to  notify  trains  when  to  stop,  and  when  and  at 
•what  rate  to  proceed.  The  operator  at  the  west  end  gave  the 
passenger  train  the  wrong  signal — heing  that  for  a  clear  track — 
and  allowed  it  to  proceed  at  full  speed,  when  she  should  have 
stopped  it.  Defendant  demurred  to  the  evidence,  hut  the  court 
overruled  it,  and  entered  judgment  for  the  plaintiff.  It  is  now 
here  insisted  that  the  court  erred  in  its  judgment,  for  the  rea- 
sons: 1.  That  the  operator  was  a  fellow-servant  with  the  plain- 
tiff; 2.  That  the  accident  was  caused  hy  the  failure  to  flag  the 
passenger  train,  on  the  part  of  the  rear  hrakeman  of  the  freight. 

In  passing  on  the  flrst  ohjection,  the  conrt  is  asked  to  review 
and  overrule  the  case  of  Haney  v.  Railway  Co.,  38  W.  Va.  *^ 
570,  wherein  this  question  has  already  heen  determined.  The 
contention  is,  that  hoth  the  flagman  and  signal  o(perator  are  called 
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upon  to  perform  precisely  similar  duties,  the  signal  stations  being 
simply  an  additional  precaution  provided  to  prevent  accidents. 
The  definition  of  "feJlow-servants,"  as  defined  and  settled  by  re- 
cent decisions,  is,  those  *Svho  are  so  far  working  together  as  to  be 
pratically  co-operating,  and  to  have  opportunity  to  control  or  in- 
fluence the  conduct  of  each  other,  and  have  no  supexiorit}',  the 
one  over  another"  (Madden  v.  Kailway  Co.,  28  W.  Va.  619,  57 
Am.  Kep.  695),  while  it  is  held  that  those  who  act  in  a  superior 
position,  and  have  the  right  to  direct  and  control  the  conduct  of 
others,  are  not  fellow-servants  of  such  others,  especially  in  dis- 
charge of  superior  duties:  Riley  v.  Railway  Co.,  27  W.  Va.  146; 
Core  V.  Railroad  Co.,  38  W.  Va.  456. 

The  rear  brakeraan  or  flagman  on  a  train  is  the  fellow-servant 
of  the  front  brakeman,  for  each  has  his  respective,  separate,  yot 
dependent  duties  to  perform  in  the  running  of  the  train;  and 
they  may  influence,  and  even  control,  each  other's  conduct,  yet 
they  are  neither  superior  to,  nor  can  they  control,  each  other. 
Yet  the  flagman  occupies  a  far  different  relation  toward  the  train 
men  of  all  other  trains,  for,  in  giving  them  warning  of  the  ob- 
struction of  the  track  by  the  train  to  which  he  belongs,  he  per- 
forms a  duty  delegated  to  him  by  tlie  master;  and  for  his  failure 
to  discharge  it  the  master  is  liable,  for  it  is  one  of  the  master's 
•personal  nonassignable  duties  to  keep  the  track  free  from  ob- 
structions, for  the  safety  of  his  employ68.  So  a  flagman,  in  dis- 
charging the  same  duty,  acts  as  a  fellow-servant  to  some,  and 
as  a  superior  or  master  to  others,  of  his  coemploy6s.  Two  per- 
sons who  are  called  upon  to  perform  the  same  duty,  in  effect, 
may  occupy  a  relatively  different  position  to  the  same  employe 
in  its  discharge.  For  instance,  the  flagman  protects  his  coem- 
ploy^s  by  warning  the  approaching  train,  while  the  master,  the 
dispatcher,  and  the  operator  render  them  the  same  protection  by 
not  allowing  the  train  to  use  the  track  until  it  is  clear.  One 
stops  the  train.  The  other  holds  it  back.  The  one  is  a  part  of  thi^ 
train,  while  the  other  belongs  to  an  entirely  different  department, 
which  has  the  supervision  and  *^®  management  of  all  train*. 
and  yet  is  no  part  of  any  train,  but  is  entirely  stationary.  The 
one  acts  for  self-protection.  The  other,  being  in  no  7)ersonal 
danger,  acts  for  the  safety  of  others,  and  the  dispatch  of  his 
master's  business. 

In  this  case,  the  defendant,  seeking  to  discharge  its  personal 
duty  and  provide  a  safe  track,  And  at  the  aame  time  facilitate 
the  rapid  movement  of  trains,  established  the  signal  station,  and 
placed  the  operatv>r  in  charge,  with  full  authority,  by  means  of  a 
code  of  signal  orders  equally  as  effective  as  any  other  kind  could 
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^ossi'bly  be,  to  control  the  running  of  all  trains  over  this  hlock; 
and  all  trainmen,  of  every  train,  were  under  absolute  rule  to 
watoh  for  and  obey  her  orders  before  they  dare  enter  upon  the 
block.     If  she  had  been  attentive  to  her  duties,  she  must  have 
known  the  block  was  occupied  and  abstructed,  and  her  knowledge 
was  the  knowledge  of  the  master;  yet,  in  th'e  face  of  thait  fact, 
she  negligently  gives  a  peremptory  signal  for  the  train  to  proceed. 
In  what  Vi^ay  could  she  possibly  be  the  fellow-servant  of  the  train- 
men, who  are  entirely  at  her  command  and  who  can  neither  influ- 
ence or  control  her  independent  actions?     She  is  as  much  the 
master  otf  her  section  bloi^k  as  the  master  is  of  the  whole  road. 
In  Lewis  v.  Seifert,  116  Pa.  St.  647,  2  Am.  St.  Eep.  631,  it  ia 
held:  "The  master  owes  to  every  employe  the  dnty  of  prorviding 
a  reasonably  safe  place  in  which  to  work.     This  is  a  direct,  per- 
sonal, and  absolute  obligation;   and,  while  the  master  may  dele- 
gate these  duties  to  an  agent,  such  agent  stands  in  the  place  of 
the  principal,  and  the  latter  is  responsible  for  the  acts  of  the 
agent.     And  where  the    master  or    superior  places    the  entire 
charge  of  his  business,  or  a  distinct  branch  of  it,  in  the  hands 
of  an  agent,  or  subordinate,  exercising  no  discretion  or  oversight 
of  his  own,  the  master  is  held  liable  for  the  negligence  of  such 
agent  or   subordinate*':  Mullan  v.  Philadelphia   etc.  S.  S.  Co., 
78   Pa.  St.  25;   21    Am.  Rep.  2;  New  York   etc.  R.  R.  Co.  t. 
Bell,  112    Pa.  St.  400.     "It  would   be   a   monstrous   doctrine 
to  hold  that   a   railway  company  oonld  frame  such    schedules 
as  would  inevitably,  or  even  probably,  result  in  collisions  and  loss 
of  Hfe.     This  is  a  personal,  positive  duty;  and  while  a  corporation 
is  compelled  to  act  through  agents,  yet  the  agents,  in  performing 
duties  of  this  character,  stand  in  the  *^®  place  of,  and  represent, 
the  principal.     In  other  words,  they  are  vice-principals":  Lewis 
v.  Seifert,  116  Pa,  St.  647;  2  Am.  St.  Rep.  631.    In  the  case 
of   Railway  Co.  v.  Salmon,  14   Kan.  524,  it   is   said:  "Higher 
officers,  agents,  or  servants,  cannot,  with  any  degree  of  pro- 
priety, be  termed  fellow-servants  with  the  other  employes,  who 
do  not  possess  any  such    extensive   powers,  and  who  have  no 
choice  but  to  obey  such  superior  officers  or  servants.     Such  high- 
er officers,  agents,  or  servants,  must  be  deemed  in  all  cases,  when 
they  act  within  the  scope  of  their  authority,  to  act  for  their  prin- 
cipal, in  the  place  of  their  principal,  and  in  fact  to  be  the  princi- 
pal": Darrigan  v.  Railroad  Co.,  52  Conn.  285;  52  Am.  Rep.  590. 
A  volume  might  be  written  on  this  subject,  and  numerous  au- 
thorities cited  for  and  against  the  rule  of  vice-principal,  as  pro- 
pounded in  the  case  of  ITaney  v.  Railway  Co.,  38  "W.  Va.  570; 
but  such  rule  has  become  too  firmly  established  in  this  state  to 
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be  departed  from  now,  and  must  be  carried  out  to  its  legitimate 
results,  until  abrogated  or  altered  by  legislation.  It  undoubtedly 
bears  severely  on  corporations,  but  ita  object  is  the  safety  and 
preservation  of  life  and  limb. 

The  doctrine,  as  recognized  and  enforced  in  this  state,  is  that 
it  is  the  personal  and  nonassignable  duty  of  the  master,  1.  To 
exercise  reasonable  care  in  providing  and  keeping  in  repair  suit- 
able machinery,  and  all  necessary  appliances,  including  a  safe 
place  to  labor;  2.  To  exercise  a  like  care  to  provide  and  retain 
suitable  servants  for  each  department  of  service;  3.  To  establish, 
conform  to,  and  enforce  compliance,  with  proper  rules  and  regu- 
lations. These  are  the  superior  duties,  for  the  proper  perform- 
ance of  which  the  master  is  responsible,  whether  he  intrusts  them 
to  a  department,  or  any  employ^  of  any  grade,  and  the  neglect  of 
which,  by  the  agent  or  agency  to  which  they  are  intrusted,  ren- 
ders the  master  liable  to  any  one  injured  by  reason  of  such  ne- 
glect, against  whom  and  to  whom  contributory  negligence  can- 
not be  shown  or  imputed  from  his  own  act  or  the  act  of  a  fellow- 
eervant,  whether  it  be  of  commission  or  omission:  Daniel  t. 
Railway  Co.,  36  W.  Va.  397;  32  Am.  St.  Rep.  870;  Cooper  v. 
Railway  Co.,  24 'W.  Va.  37;  and  other  cases  heretofore  cited; 
also,  Schroeder  v.  Railway  Co.,  108  Mo.  323;  *"i  Foster  v.  Rail- 
way Co.,  115  Mo.  165.  The  decisions  of  many  jurisdictions  are 
not  in  line  with  our  decisions  on  this  subject:  7  Am.  &  Eng.Ency. 
of  Law,  821,  tit.  "Fellow-servants."  The  rule  of  stare  dedsis 
applies  with  impregnable  force  in  this  instance,  and  from  which 
there  is  no  way  of  escape,  even  if  the  court  were  so  inclined, 
unless  by  an  utter  and  reprehensible  disregard  of  all  precedent 

Defendant  insists,  even  if  tliis  be  true,  that  the  plaintiff  is  not 
entitled  to  recover,  for  the  reason  that  his  fellow-servant,  the 
flagman,  failed  to  do  his  duty  and  that,  therefore,  contributory 
negligence  is  imputable  to  the  plaintiff.  The  question  at  once 
presents  itself  as  to  the  burden  of  proving  neglect  or  non-neglect 
of  duty  on  the  part  of  the  flagman.  In  the  ease  of  Comer  v. 
Mining  Co.,  34  W.  Va.  534,  Judge  Brannon  propounds  the  law, 
as  settled  by  repeated  decisions  of  this  court  as  follo\vs,  to  wit: 
"After  the  plaintiff  has  met  this  requirement  by  showing  negli- 
gence of  the  defendant  causing  him  injury,  and  not  until  then, 
the  plaintiff  may  rest  until  the  defendant  answer  it  The  de- 
fendant may  meet  a  case  gatifsfacrtorily  proven  on  the  part  of  the 
plaintiff  by  showing  contributory  negligence  on  the  pnrt  of  the 
plaintiff  as  the  proximate  cause  of  the  injury,  but  the  burden  of 
nhowing  contributory  negligence  refits  on  the  defendant"  If 
the  plaintiff'*  evidence  shows  contributory  negligence,  this  is 
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proof  sufficient  to  defeat  a  recovery:  Riley  v.  Railway  Co.,  27  W. 
Va.  146;  Sheff  v.  Huntington,  16  W.  Va.  316;  Hesser  v.  Grafton, 
S3  W.  Va.  548.  Wherefore,  we  are  required  to  determine  whether 
the  evidence  justifies  the  inference  of  contributory  negligence. 
If  it  is  a  matter  of  doubt,  it  must  be  resolved  in  favor  of  the  de- 
murree.  The  conductor  of  the  freight  testifies  that  he  directed 
the  rear  brakeman  to  flag.  The  engineer  of  the  passenger  train 
says  he  saw  no  flagman,  but  some  one  informed  .him  there  was  a 
man  in  the  end  of  the  tunnel.  Owing  to  the  curvature  of  the 
track,  and  the  dense  smoke,  the  engineer  was  not  in  position 
to  see  the  flagman;  and  having  been  notified  that  the  block  was 
clear,  by  the  signal  given,  he  was  not  on  the  lookout,  and  had 
on  ***  a  full  head  of  steam,  and  was  running  rapidly.  The 
evidence  of  the  fireman,  who,  if  not  busy  in  the  performance  of 
other  duties,  could  have  seen  the  flagman,  is  not  taken,  and 
neither  is  the  evidence  of  the  flagman.  The  time  elapsed  be- 
tween the  uncoupling  of  the  train  and  the  collision  is  very  uii- 
certain.  The  defendant  could  have  made  these  questions  certain, 
either  for  or  against  itself,  by  the  evidence  of  the  fireman  and 
flagman;  and  the  presumption  arises  that  the  evidence,  if  intro- 
duced, would  have  been  adverse  to  the  defendant,  or  it  would 
mot  have  been  withheld:  Union  Trust  Co.  v.  McClellan,  40 
W.  Va.  405.  On  the  demurrer  to  the  evidence,  the  negli- 
gence of  the  defendant,  having  been  fully  established,  and  the 
question  of  contributory  negligence  being  left  in  an  uncertain 
and  doubtful  condition,  the  plaintiff  must  prevail,  as  there  is 
no  obligation  on  him  to  prove  that  neither  himself  nor  any  of  his 
coservants  were  guilty  of  any  fault  or  omission  which  might 
have  been  the  proximate  cause  of  the  injury.  The  court  cannot 
infer  such  default  from  the  absence  of  any,  or  a  doubtful  state 
of  evidence  relating  thereto:  Comer  v.  Mining  Co.,  34  W.  Va. 
534.  Where  there  is  a  grave  doubt  which  of  two  inferences 
should  be  deduced,  the  court  will  adopt  the  one  most  favorable 
to  the  plaintiff,  as  the  demurree:  Franklin  v.  Geho,  30  W.  Va. 
27;  Schwar^bach  v.  Union,  25  W.  Va.  642;  52  Am.  Eep.  227; 
Miller  V.  Insurance  Co.,  8  W.  Va.  515;  Ware  v.  Stephenson,  10 
Leisrh,  164. 

The  circuit  court  having  correctly  determined  the  demurrer  to 
evidence  in  favor  of  the  plaintiff,  the  judgment  is  afRrmed. 


ATASTBR  AND  SERVANT— FBLLOW-SERY ANTS— WHO  APE. 
Persons  engaged  In  the  same  common  work,  employed  by  the 
same  asrent  of  the  common  master,  and  nerformlnp:  duties  portain- 
Ine  to  the  snme  zenernl  hnsiness.  are  fellow-scm-nnts:  Norfolk  etc, 
R.  H.  Co.  v.  Hoover,  79  Md.  253;  47  A.m.  St.  Rep.  392,  and  note. 
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RAILROADS  —  FELLOW- SERVANTS  —  TRAIN  DISPATCHER 
AND  TRAINMEN.—  A  train  dispatcher  who  has  control  of  the 
movemeots  of  trains  and  engines,  and  to  whose  ordei's  conductx)rs 
and  engineers  are  subject.  Is  not  a  fellow-servant  with  those  enjra^od 
in  operating  and  movinj?  trains,  but  Is  the  Tepresentative  of  the 
company,  for  whose  negligence,  causing  injury  to  an  employ6  act- 
ing under  his  orders,  tlie  t-onipany  will  be  liable:  Smith  v.  \\'abash 
etc.  Ry.  Co.,  92  Mo.  359;  1  Am.  St.  Rep.  729,  and  note;  HanJclns  t. 
New  York  etc.  R.  R.  Co..  142  N.  Y.  416;  40  Am.  St.  Rep.  «>1H.  uiv.1 
note.  See,  also,  the  extended  note  to  Adams  v.  Iron  Cliffs  Co.,  18 
Am.  St.  Rop.  455,  456,  aiid  the  notes  to  Al>end  v.  Terra  Haute  etc. 
R.  R.  Co.,  53  Am.  Rep.  621,  and  Krogg  v.  Atlanta  etc.  R.  R.,  4  Am. 
St.  Rep.  84. 

NEGLIGENCE.— THE  BURDEN  OF  PROVING  CONTRIBU- 
TORY NEiJLIGENCE  of  the  plainMCf  rosta  xrpon  the  defe<ndanr: 
Alabama  etc.  R.  R.  Co.  v.  Frazier,  93  Ala.  45;  30  Am.  St.  Rep.  28, 
and  note  at  page  40,  whea-e  tne  cases  are  collected.  In  Banil>erger 
V.  Citizens'  etc.  Ry.  Co.,  95  Tenn.  18,  49  Am.  St  Rep.  909,  however, 
it  was  held  that  it  was  not  error  to  Instruct  the  jury  that  tlie  plain- 
tiff must  pro\'e  want  of  contributory  negligence,  wliere  the  cir- 
cumstances are  not  such  as  raise  any  presumption  of  due  care  cm 
his  part. 


Croft  v-  H.^nover  Fire  I.vsuuance  Company. 

[40  West  Virginia,  508.] 

INSURANCE,  ORAL  CONTRACT  FOR.— As  the  statute  of 
frauds  and  perjuries  does  not  apply  to  insurance,  an  agreement  to 
Insure  need  not  be  in  writing. 

INSURANCE.  RB.MEDY,  WHEN  THE  CONTPvACT  IS  NOT 
WRITTEN.— When  a  contract  has  been  made,  but  no  policy  of 
insurance  to  evidence  it  ha.<?  i>een  issued,  the  renictiy  of  the  insured, 
after  a  loss,  may  be  by  bill  in  equity;  and  the  court  may  at  once 
decree  the  payment  of  the  amount  wliich  would  have  been 
reeovored  under  the  i>olicy,  had  It  been  issued. 

INSURANCE,  ORAL.— TO  SUSTAIN  AN  ACTION  on  a  eon- 
tract  of  insurance,  where  no  policy  has  Issued,  the  elements  must 
have  been  airreed  uiHin.  and  nothing  left  open  and  undetermined, 
and  all  conditions  precedent  complied  wltli. 

I.NSURANCB,  DURATION  OF,  WHEN  SUFFIOTENTT-Y 
AGREED  UPON.— Tliough  the  assured  insists  that  he  conlracto<J 
for  insurance  for  a  j'oar,  and  the  agents  of  the  Insurer  tluit  it  was 
for  three  years,  yet  If  the  agents  had  blank  iwlicies.  signed  by  the 
ofllcfT^  of  the  in.^nier,  with  authority  to  fill  tlx>m  out  and  deliver 
them,  and  they  made  a  memorandum  on  their  books,  and  the  falhirt* 
to  actnully  issue  tJie  policy  was  due  only  to  neglect  or  forget fuln<'ss 
on  their  part,  there  Is  an  existing  agreement  to  Insure,  which  will 
support  an  action.  If  the  property  Is  d(^stroyed  within  one  year 
fi"om  ♦he  perils  Insured  aralnst. 

INST'RANrE.  FAir>URE  TO  DESIGNATE  INSURER— If 
persons  contract  for  Insurance  with  the  agents  of  several  Insur- 
ance companies,  without  specifying  In  which  the  Insurance  Is  de- 
sired, and  fl  month  Inter  the  agonts  designntrid  a  partlcnlnr  corpora- 
tion as  the  Insurer,  tliey  p<>«Rcsslng  power  to  make  such  doxtgnatlon, 
this  completes  the  contract,  and  makes  the  Insurer  so  deslgnarted  an- 
swerable for  a  8ul»sequent   V>8«. 

I.NSURER  -PAYMENT  OF  PREMIUM  ts  not  necessury  to  aa 
<nml  contract  of  Insurance,  If  credit  was  given  to  the  assured. 
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INSURANCE— INCORRECT  DESIGNATION  OF  ASSURED. 
The  fact  that  the  agents'  meraoTanduin  of  insurance  desig-nated  one 
person,  when  the  iufrurance  was  applied  for,  and  intended  to  be 
Issued  to  another,  does  not  Invalidate  an  oral  contract  for  insurance. 

INSURANCE— VARIANCE.— A  bill  to  enforce  an  oral  contract 
of  insurance  cannot  be  defeated  by  proof  that  the  date  of  the 
alleged  insurance  is  incorrectly  stated  in  such  bill.  The  date  is 
not  a  matter  of  substance. 

Hutchinson,  Hutchinson  &  Camden,  for  the  appellants. 

W.  G.  Peterkin  and  Van  Winkle  &  Ambler,  for  the  a>ppellees. 

°^^  B'llAI^NOi!^,  J.  This  was  a  suit  in  equity  in  the  circuit 
court  of  Wood  county  hy  Walter  L.  Croft  against  the  Hanover 
Fire  Insurance  Company  and  the  Citizens'  Fire  Insurance  Com- 
pany for  the  specific  performance  of  an  agreement  to  issue  a  pol- 
icy of  insurance  upon  a  dwelling-house,  which  was  consumed  hy 
fire.  The  court  decreed  that  the  insurance  companies  paid  the 
insurance  stipulated  for,  on  the  companies'  appeal. 

No  policy  was  actually  issued,  hut  the  suit  is  based  on  an  oral 
contraot  to  insure  and  to  issue  a  policy  accordingly.  As  the 
"statute  of  frauds  and  perjuries,"  so  called  (Code,  c.  98)  does  not 
apply  to  insurance,  an  agreement  to  insure  need  not  be  in  writ- 
ing: Wood  on  Insurance,  sec.  4;  May  on  Insurance,  sec.  14;  In- 
surance Co.  V.  Colt,  20  Wall.  560.  I  do  not  think  clause  7  of 
chapter  98  of  the  code  applies  to  the  oase,  even  if  the  policy 
agreed  upon  was  for  three  years:  Eammins  v.  Oldham,  27  W.  Va. 
258. 

When  a  contract  for  insurance  has  been  made,  but  no  policy 
to  evidence  it  has  been  issued,  the  reanedy  of  the  insured  after 
loss  may  be  by  bill  in  equity,  on  the  principle  of  specific  per- 
formance; and  the  court  does  not  simply  decree  the  specific  per- 
formance of  the  agreement  by  the  actual  execution  of  a  policy  of 
insurance,  and  then  compel  the  insured  to  bring  an  action  on 
that  policy,  but,  to  avoid  multiplicity  of  actions  and  delay,  hav- 
ing the  parties  before  it  properly  for  specific  performance,  will 
at  once  decree  the  payment  of  the  amount  whioh  would  be  re- 
coverable under  the  policy  if  issued,  agreeably  to  that  principle 
of  equity  practiced  that  as  all  the  necessary  parties  are  before  the 
court  for  one  purpose,  it  will  give  full  and  complete  relief,  and 
not  send  them  to  another  court:  Wooddy  v.  Old  Dominion  Ins. 
Co.,  31  Gratt.  362;  31  Am.  Eep.  732;  May  on  Insurance,  sec. 
565;  Wood  on  Insurance,  sees.  11,  12;  Insurance  Co.  v.  Colt, 
20  Wall.  560.     Or  he  may  sue  at  law,  by  same  authorities. 

But  the  defendant  companies  say  there  was  no  contract  ***' 
to  sustain  a  suit,  because  the  contract  was  vague,  uncertain, 
and  incomplete.     Herein  lies  the  turning  point  of  the  case.     As 
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to  proof,  there  is  nothing  peculiar  in  contracts  of  insurance.  As 
in  other  cases,  the  contract  must  be  definite  and  certain,  and  the 
parties  must  have  agreed  upon  all  essential  terms.  The  contract 
muat  be  such  as  to  bind  both  parties — the  one  to  insure,  the  other 
to  pay  the  premium.  All  elements  must  be  agreed  upon,  and 
if  anything  is  left  open  or  undetermined,  so  that  the  minds  of 
the  parties  have  not  met,  no  contract  exists,  and  there  is  no  lia- 
bility for  a  loss;  as,  where  the  rate  of  premium  is  left  undeter- 
mined, or  the  time  when  the  policy  shall  attach,  or  the  appor- 
tionment of  the  risk  has  not  been  agreed  upon,  or  the  insured 
retains  control  over  the  premium  note  or  any  papers  the  delivery 
of  which  is  a  condition  precedent,  or  if  an}'thing  remains  to  be 
done  by  the  insured  as  a  condition  precedent,  as  the  payment  of 
premium,  or  if  the  duration  of  the  risk  is  not  agreed  upon,  or 
any  condition  precedent  has  not  been  complied  with.  The  ag- 
gregatio  mentium  (union  of  minds)  must  be  fully  established, 
and  nothing  must  remain  to  be  done  but  deliver  the  policy.  The 
details  of  the  contract  must  be  fixed,  and,  if  the  agreement  or 
understanding  of  the  parties  in  reference  thereto  is  not  mutual — 
that  is,  if  one  party  understands  the  matter  one  way,  the  other 
another — the  minds  of  the  parties  have  not  met,  and  there  is  no 
contract  in  law  or  equity.  Of  course,  the  burden  of  proof  to 
show  such  a  contract  as  is  enforceable  is  on  the  plaintiff:  Wood 
on  Insurance,  sec.  6. 

The  chief  point  of  question  in  the  contract,  as  it  seems  to  me, 
is  as  to  the  length  of  time  the  policy  was  to  run.  It  has  been 
stated  above  that  this  is  an  essential  element  in  a  valid  contract. 
The  parties  must  agreed  upon  a  time  for  the  duration  of  the  pol- 
icy. The  plaintiff  says  that  he  applied  for  a  policy  on  his  dwell- 
ing-house for  one  year,  and  understood  that  the  agreement  with 
the  agents  was  for  one  year.  One  of  the  agents  says  he  under- 
stood it  to  be  three  years.  The  agent  says  he  made  no  memoran- 
dum in  writing  on  this  occasion.  According  to  the  evidence  on 
both  sides,  in  that  interim  an  agreement  was  made  for  the  insur- 
ance of  the  dwelling-house  in  such  sum  as  the  agents  '**'*  should 
fix,  at  a  certain  rate,  and  the  policy  was  to  be  made  out  and  sent 
by  mail  bo  the  insured,  and  he  was  then  to  pay  the  premium,  or 
it  was  to  be  charged  to  his  father,  who  had  other  insurance  with 
these  agents,  as  the  agents  preferred.  The  agents  agreed  and 
promised  to  send  the  policy.  They  had  policies  in  blank,  signed 
by  the  officers,  and  they  had  authority  to  fill  out  and  deliver 
them  without  application  to  the  chief  officers  of  the  companies. 

About  one  month  after  this,  a  brother  of  the  plaintiff,  by  au- 
thority of  his  brother,  met  the  one  of  the  agents  who  had  negoti- 
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ated  for  the  policy,  and  asked  the  agent  for  it,  and  was  told  that 
it  had  not  been  made  out,  as  he  had  not  satisfied  himself  as  to 
the  amount  for  which  the  policy  should  be  written.  The  plain- 
tiff's brother  told  the  agent  he  wished  it  fixed  up,  and  the  agent 
himself  says  that  he  told  the  brother  that  he  would  fix  it  then 
as  fax  as  he  could,  as  he  was  on  his  way  to  the  train  to  go  on  a 
trip,  but  would  attend  to  it;  and  he  then  -wrote  in  a  private 
memorandum-book  this  memorandum:  "W.  M.  Croft,  $600.00, 
on  one  story  fr.  shingle  roof  dwell.,  near  Davisville,  1^ — 3  yrs. 
N.  Y.  Underwriters."  The  brother  told  him  to  send  the  policy, 
and  he  would  send  the  money  to  pay  the  premium,  to  which  the 
agent  assented.  The  evidence  shows  the  agent  agreed  to  credit; 
did  not  demand  prepayment.     It  is  not  claimed  otherwise. 

About  a  month  after  this  interview  between  this  agent  and 
the  plaintiff's  brother,  the  house  was  destroyed  by  fire,  and  this 
brother,  .the  next  day,  called  on  the  agents,  and  asked  for  the 
policy.  The  agent  said  he  had  written  it,  but  had  mislaid  it, 
and  searched  and  could  not  find  it,  and  said  he  would  look  for 
it,  and  to  call  later,  and  then  the  brother  informed  him  of  the  fire. 
In  the  afternoon,  the  brother  called  again  for  the  policy,  but  the 
agent  had  not  found  it.  Later  this  agent  concluded  he  had  never 
written  it  up.  After  this  the  plaintiff  tendered  the  agent  the 
premium  money,  but  he  declined  it,  saying  that  he  had  informed 
the  company  of  the  fire,  and  the  adjuster  would  soon  come,  and, 
"under  the  circumstances,"  he  would  not  take  the  money, 

515  -^'g  ggjj  ggy  from  the  evidence  on  both  sides  that  an  agree- 
ment to  insure  was  made,  and  nothing  remained  to  be  done  but 
to  issue  the  policy,  and  that  the  agent  promised  to  do  this.  All 
the  elements  were  settled,  except  as  to  time  to  be  covered  by  the 
policy,  let  us  say.  The  property  was  named.  The  plaintiff  gave 
its  value.  The  amount  of  the  indemnity  was  left  by  the  plaintiff 
absolutely  to  the  decision  of  the  agent.  He  would  have  right 
to  fix  that  anyhow.  It  was  with  him  to  say  just  how  much  he 
would  insure  it  for.  He  did  fix  it,  as  the  memorandum  shows. 
The  rate  of  premium  was  fixed.  The  discretion  to  select  the 
company  was  left  to  the  agent.  The  agent,  as  a  witness,  says  it 
was  only  through  his  neglect  or  forgetfulness  that  the  policy  was 
not  issued.  He  says  the  policy  should  have  been  issued.  But 
the  insured  asked  and  understood  that  the  insurance  was  to  be 
one  year,  while  the  agent  understood  it  to  be  three  years.  What 
effect  can  this  have?  The  defense  would  use  it  to  show  there 
was  no  finished  agreement,  under  that  principle  of  law,  stated 
above,  that  all  elements  must  be  agreed,  and  time  is  an  essential 
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element,  and  fcliat  •when  one  party  nnderslands  an  essential  ele- 
ment of  the  contract  in  one  way  and  the  other  in  another  way, 
the  minds  of  the  parties  have  not  met  on  that  essential  element. 
But  what  practical  harm  can  this  circumstance  do  to  the  com- 
panies? The  fire  occurred  within  one  year.  The  plaintiff  says  to 
the  companies:  "You  are  liable  to  me.  You  agreed  to  insure  me 
for  one  year,  and  the  fire  occurred  within  one  year."  The  com- 
panies plead  in  reply:  "We  are  not  liable  because  we  agreed  to  in- 
sure you  for  three  years."  The  plea  is  not  good.  It  confesses 
the  fact  of  insurance.  It  does  not  deny  that  the  fire  was  in  one 
year,  and  the  fact  that  the  term  was  three  years  is  not  material, 
the  three  years  covering  one  year.  The  rate  agreed  was  the  usual 
one  for  three  years.  Croft's  evidence,  however,  is  that  the  term 
was  one  year.  It  is  a  case  of  conflicting  evidence  as  to  this.  If 
he  is  believed,  their  minds  met  on  one  year.  We  should  not, 
where  two  witnesses  thus  disagree,  reverse  the  decree,  there  being 
no  other  evidence  as  to  that. 

It  is  contended  for  the  defense  that  no  company  was  named 
"*®  as  the  insuring  company  at  the  time  the  agreement  was  made, 
and  that  never  until  a  month  later,  when  in  the  momorandum 
above  mentioned,  the  agent  wrote  the  New  York  Underwriters, 
as  the  insurers,  was  there  any  particular  insurer  mentioned. 
Here  the  evidence  oi  the  plaintiff  and  the  agent  conflicts,  the 
former  saying  that  the  New  York  Underwriters  were  named  as 
the  insuring  parties.  The  defendant  companies  did  business 
under  that  name.  Let  us  say  that  no  insuring  party  was  named 
at  the  time  of  the  agreement.  The  firm  of  K.  S.  Boreman  & 
Son  were  insurance  agents,  doing  business  for  the  defendant 
companies,  and  also  other  companies,  and  both  plaintiff  and  the 
one  of  said  firm  acting  in  this  matter  (to  whom  I  have  often  re- 
ferred above,  and  may  below,  as  agent)  say  that  it  was  left  to 
the  agent  to  assign  the  risk;  that  is,  give  the  insurance  to 
what  company  they  pleased.  Croft  having  confidence  in 
the  experience  of  the  agents  with  the  various  companies, 
committed  this  discretion  to  them.  This  is  often  done.  It 
is  lawful  and  binding  on  the  company  selected  by  the  agent, 
when  they  have  policies  signed  in  blank,  to  issue  to  whom 
they  choose.  It  does  not  render  the  agreement  incomplete 
as  for  want  of  contracting  party:  Wood  on  Insurance,  sec.  25, 
and  note;  May  on  Insurance,  sec.  59,  end.  The  agents  clearly 
have  power  to  make  a  contract  binding  these  com[vanie8  by 
name  as  insurers  at  the  time  of  the  contmrt  Then  when 
the  party  insuring  leaves  it  with  the  agents  to  select  any  of 
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the  companies  represented  by  them,  why  is  it  not  binding?  If 
the  party  insured  does  not  object,  how  can  the  company  object? 
These  two  companies  had  an  agreement  that  in  all  policies  taken 
in  the  name  of  the  New  York  Underwriters  they  should  share 
premiums  and  liabilities  in  certain  proportion.  Until  the  agent 
does  select  the  company,  there  is  not  contract;  but  when  he  does, 
then  there  is.  Let  the  •date  of  the  memorandum  naming  the 
Underwriters  aa  the  insurers  be  at  the  date  of  the  agreement  or 
afterward,  it  was  before  the  fire.  It  became,  as  to  this  point,  a 
contract  before  the  loss.  The  agent  wrote  to  the  companies  after 
the  fire  tbat  he  had  assigned  the  risk  to  them.  Sheldon  v.  Insur- 
ance Co.,  65  Wis.  436,  cited,  is  not  in  point.  An  ^^"^  agent 
agreed  to  insure  in  some  company  represented  by  him,  but  not 
designated,  on  certain  terms.  The  defendant  decided  to  insure 
on  diflFerent  terms,  but,  before  acceptance,  the  company  declined 
to  do  so.  Held,  there  was  no  contract.  The  judge,  admitting 
that  when  it  is  left  to  an  agent  to  select  the  company,  it  is  bind- 
ing when  he  designates  the  company,  said  it  is  not  a  •contract  until 
lie  designates.  The  memorandum  of  designation  there  showed 
a  rejection  by  the  company,  and  the  court  held  it  a  departure 
from  the  order  of  the  company  in  designating  a  less  premium  than 
it  had  proposed  to  accept.  The  case  of  Association  v.  Boniel,  20 
Fla.  815,  is  not  in  point.  A  subagent  agreed  to  insure  in  a  com- 
pany not  designated,  and  there  is  no  showing  that  he  was  to 
select  it,  and  he  never  did  designate  one,  and  he  had  no  authority. 

There  is  an  indirect  allusion  in  brief  of  counsel  to  the  non- 
payment of  the  premium,  but  the  point  is  not  distinctly  made. 
It  would  be  nntenable.  The  proof  is  full  that  the  agreement 
was  that  when  the  policy  should  be  sent,  Croft  would  bring  or 
send  the  money,  or  it  could  be  charged  to  his  father,  and  the 
agents  assented.  Now,  insurance  can  be  sold  on  credit  as  well 
as  anything  else.  The  agent  oan  give  credit:  Eagan  v.  Insur- 
ance Co.,  10  W.  Va.  583,  588;  Wood  on  Insurance,  sec.  28;  May 
on  Insurance,  sec.  360  D;  Insurance  Co.  v.  Colt,  20  Wall.  560; 
Long  V.  Insurance  Co.,  137  Pa.  St.  335;  21  Am.  St.  Eep.  883, 
note.  Prepayment  is  not  necessary  to  the  conclusion  of  an  oral 
contract:  Wood  on  Insnrance,  sees.  22  a,  43  b.  But,  in  addition, 
if  credit  had  not  been  given,  there  was  no  obligation  to  pay  until 
the  policy  was  ready  to  be  delivered,  and  the  companies  were  to 
do  that,  and  did  not,  though  asked  to  do  so:  Wood  on  Insurance, 
eecs.  29,  30;  May  on  Isurance,  sees.  22  a,  43  c. 

The  agent  made  out  the  memorandum  in  the  name  of  W.  M. 
Croft,  not  in  that  of  plaintiff,  Walter  L.  Crofft,  by  mistake.    The 
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plaintiff  owned  the  house  and  applied  for  the  insurance,  and 
made  the  agreement  From  the  fact  that  his  father,  W.  M. 
Croft,  had  insurance  from  these  agents,  and  the  latter  thought 
that  the  father  owned  the  house,  the  mistake  was  made  by  the 
agent.  The  plaintiff  says  he  told  him  the  house  was  his.  No 
pretense  or  claim  of  falsehood  '^^^  or  concealment  is  made 
against  the  plaintiff.  The  agent  swears  that  it  would  have  made 
no  difference,  as  he  would  have  as  readily  insured  in  the  son's 
name.  This  mistake  is  mentioned  in  the  brief,  but  merely  men- 
tioned. It  can  have  no  effect.  Even  a  policy  in  a  wrong  name 
may  be  reformed  and  rectified  after  loss.  This  is  a  suit  on  an 
oral,  executory  agreement,  and  we  are  in  a  court  of  equity:  May 
on  Insurance,  sec.  566  a;  Thompson  v.  Phoenix  Ins.  Co.,  136 
U.  S.  295;  May  on  Insurance,  sees.  479,  482.  This  court  decided 
in  Dietz  v.  Providence  etc.  Ins.  Co.,  33  W.  Va,  526,  25  Am.  St. 
Rep.  908,  that  where,  by  mistake,  the  agent  wrote  the  name 
of  the  husband  as  the  insured  instead  of  the  wife,  it  would  not 
defeat  recovery  by  the  true  owner:  See,  also,  opinion  in  Travis 
V.  Insurance  Co.,  28  "W.  Va.  583.  But  this  memorandum  is  not 
the  contract  There  is  evidence  to  sustain  the  court  in  holding 
the  agreement  was  with  the  plaintiff.  The  suit  is  on  the  oral 
contract.  The  memorandum  is  only  important  as  showing  a 
designation  of  the  insuring  companies;  it  is  not  the  contract 
Plaintiff  in  person  applied  for  the  policy  and  told  the  agent 
the  house  was  his.  The  agent  accepted  the  risk  of  the  plain- 
tiff in  person,  and  why  should  we  or  the  agent  say  the  con- 
tract was  with  the  father?  The  agent,  as  a  witness,  does  not 
claim  he  was  misled;  attributes  no  bad  faith  whatever  to  tlie 
plaintiff.  He  inferred,  because  the  plaintiff  was  a  young  man 
of  thirty,  and  the  father  had  a  mill  property  close  by,  and  was 
a  man  whose  name  was  on  the  insurance-book  as  to  other  insur- 
ance, that  the  father  owned  the  house.  It  was  merely  his  in- 
ference. The  real  contract  was  in  fact  and  in  law  with  the  plain- 
tiff. Prima  facie,  if  the  plaintiff  did  not  mislead,  it  would  he  hi3 
contract  The  agent  says  it  was  merely  his  inference.  T  r(»prat, 
the  memorandum  is  not  the  contract  If  it  were,  the  mistake 
conld  be  corrected. 

Variance.  This  is  relied  on  in  a  brief  of  counsel.  As  regards 
the  matter  last  spoken  of — the  name — there  can  be  no  varinnro 
between  allegation  and  proof.  The  bill  allege?  the  or.il  con- 
tract as  made  with  the  plaintiff,  and,  as  I  have  shown,  the  proof 
is  of  a  contract  made  with  the  plaintiff.  The  memorandtim  is 
not  the  contract  sued  on;  and,  if  it  were,  •**•  the  bill  states  the 
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mistake  in  it,  and  gives  reasons  of  mistake,  why  it,  if  tlie  grava- 
men of  the  suit  should  be  treated  as  one  made  with  plaintiff. 
Either  party  may  have  even  a  written  contract  specifically  enforced 
with  such  corrections  as  parol  evidence  may  show  to  be  necessary 
to  correct  a  mistake:  Creigh  v.  Boggs,  19  W.  Va.  240. 

Varianoe  as  to  date  of  contract.  There  is  no  variance  between 
bill  and  proof  in  this  respect.  The  bill  says  that  "about  the  mid- 
dle of  July,  1891,  the  plaintiff  applied  to  the  agent  for  the  insur- 
ance," etc.,  "and  that  at  that  time,  to  wit,  July,  1891,"  a  certain 
agreement  was  made.  The  proof  shows,  I  think,  that  this  was 
on  the  11th  of  August  Is  it  possible  that  we  must,  in  a  suit  of 
equity,  overthrow  the  decree  for  this?  There  is  no  variance. 
The  substance  and  real  point  of  the  allegation  is,  that  a  contract 
of  insurance  was  made.  The  date  is  not  material.  Even  if 
the  bill  said  it  was  on  a  fixed  day  in  Jnly,  it  would 
not  be  fatal,  the  agreement  not  being  a  writing.  Even 
in  formal  law  actions,  allegations  of  "tame,  place,  quantity, 
and  value,  when  not  descriptive  of  the  identity  of  the  sub-" 
jeet  of  action,  will  be  found  immaterial,  and  need  not  be 
proved  strictly  as  alleged.  Thus,  in  trespass,  the  material 
fact  is  the  assault,  the  time  and  place  not  being  material": 
1  Greenleaf  on  Evidence,  sec.  61.  A  distinction  exists  be- 
tween allegations  of  matters  of  "substance,"  and  matters  of  "es- 
sential description."  The  former  may  be  substantially  proven; 
the  latter  must  be  proven  with  a  degree  of  strictness  extending  in 
some  oases  even  to  literal  precision:  1  Greenleaf  on  Evidence, 
sec.  56.  But  here  the  bill  does  not  tie  itself  to  a  fixed  date,  but 
is  "about  the  middle  of  July."  Now,  if  it  were  a  note  or  instru- 
ment described  by  date,  it  would  then  be,  in  the  words  of  Green- 
leaf, "matter  of  essential  description,"  the  earmark  of  identity, 
and  strict  proof  would  be  required,  and  such  cases  as  Scott  v. 
Baker,  3  W.  Ya.  285,  would  apply.  This  date  is  not  matter  of 
substance,  but  the  substance  is  the  contract  and  its  essential  ele- 
ments. If  there  were  a  variance  in  them,  it  would  be  different. 
Therefore,  cases  like  Railroad  Co.  v.  Skeels,  3  W.  Va.  556,  and 
James  v.  Adams,  8  W.  Ya.  576,  do  not  apply. 

Substantial  and  even-handed  justice  has  been  done  in  the  **^® 
ease  by  the  decree,  and,  when  that  is  so,  there  ought  not  to  be  a 
reversal,  thongh  on  some  point  it  may  be  open  to  question:  4  IVIi- 
nor's  Institutes,  870;  Barton's  Chancery  Practice,  1139. 

The  agents  agreed  with  the  plaintiff,  for  a  given  consideration, 
to  insure  a  particular  house  owned  by  plaintiff,  in  a  sum  which 
the  agent  was  to,  and  did,  fix  and  for  a  period  of  time  covering 
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the  date  of  the  loss  by  fire.  Nothing  remained  to  be  done  but 
issue  the  policy,  which  the  agent  promised  to  do.  These  tilings 
he  himself  proved.  Both  parties  understood  that  the  plaintiff 
vas  insured.  Every  element  -was  final  to  base  that  policy  on. 
The  agents  were  authorized  to  issue  it.  His  own  memorandum 
told  him  every  single  element  from  which  to  issue  it,  except  the 
name  of  the  insured;  and,  had  he  issued  it  in  the  wrong  name, 
the  mistake  could  be  corrected,  and  a  suit  maintained  upon  it. 
The  only  thing  wanting  is  the  policy  to  perfect  the  insurance. 
Whose  fault  that  it  was  not  issued?  Where  is  the  plaintiff  in 
fault  or  default?  To  decide  the  case  against  the  plaintiff,  his 
house  is  lost,  without  the  indemnity  he  fairly  contracted  for;  to 
decide  against  the  defendants  is  only  to  make  them  do  what  they 
fairly  contracted  to  do.  The  defense  set  up  at  first  blush  inspires 
some  questions;  but,  on  consideration,  it  becomes  a  figment 
which  withers  away. 

Courts  must  not  let  insurance  companies  evade  their  policies 
through  mere  technicalities.  They  must  be  treated  fairly,  and 
only  hefld  up  to  their  fair  engagements.  They  are  very  valuable 
institutions,  deserving  patronage  and  encouragement;  but  when 
thoir  contracts  of  indemnity  prove  worthless,  for  unsubstantial 
reasons,  to  those  who  are  in  distress  and  poverty  from  the  waste 
of  fire,  against  which  their  prudence  sought  to  provide,  it  dero- 
^tes  from  the  efficacy  of  the  policies  and  the  confidence  of  thn 
public  in  fire  insurance. 

For  these  reasons,  we  are  clearly  of  opinion  to  afiirm  the  de- 
cree. 


TNSTTRANCE— VALIDITY  OF  ORAL  AGREEMENT  FOR.— A 
contract  of  Insurnnce  need  not  be  !n  writing;  It  may  be  oral  only. 
Vlele  V.  GeniMinIa  Ins.  Co.,  2fi  Iowa,  9;  W  Xm.  Doc.  R3:  Sanborn  v. 
Fireman's  Ins.  Oo.,  16  Gray  448;  77  Am.  Dec.  419.  and  note;  North- 
wrslfTTi  Iron  Co.  v.  .T:ina  Ins.  Co..  2."'.  Wis.  100;  00  .\ni.  D*^.  145. 
and  note;  Ellis  r,  Albany  etc.  Ins.  Oo..  .'W  N.  Y.  402;  10  Am.  Rep. 
405.  and  note:  contra,  see  Bell  v.  Western  etc.  Ins.  Co.,  ."5  Rob.  423; 
39  Am.  Deo.  542.  Roe,  also,  the  note  to  Long  v.  North  British  etc. 
Ins.  Co.,  21  Am.  St.  Rep.  883. 

INST'RA.NCB  —  ORAL  CONTRACT  —  ENFORCEMENT  IN 
EQriTY.— An  oral  ncrornient  for  Insurance  will  l»e  enforced  In 
e«i"fty:  Wooddy  v.  Old  Dominion  Ins.  Co.,  81  Gratt.  302;  31  Am.  Rep. 
732. 

INSFRANCF.— ORAT^EFFECT  OF  NONPAYMENT  OF  PRE- 
MII'M.— Where  a  written  application  for  Insurance  Is  made  to  and 
filed  with  the  a^rent  of  an  Insurance  company,  who  orally  aproes  to 
Insure  from  the  date  of  rhe  ai»|>llcatlon.  provldfd  the  conipnny  Is  not 
already  upon  the  risk,  there  Is  n  complete  and  vnlld  contract  bind- 
ing upon  the  company  from  the  date  of  the  conversation,  even 
thoueh  the  premium  be  n<»t  paid.  If  the  nsape  of  the  buxInesH  to  ex- 
tend the  time  of  pnyitiir  premiums  over  t/i  the  <vrmi>any  by  the 
broker  until  tlie  end  of  tlie  monlh  Is  shoun:  Note  to  IJong  T.  North 
Britkh  etc  Ins.  Co.,  21  Am.  St  Rep.  883. 
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INSURANCE.— MISTAKE  IN  WRITING  THE  NAME  OF  THE 
INSURED  by  the  agent  of  an  insurance  company  was  held  in  Deitz 
V.  Providence  etc.  Ins.  Co.,  33  W.  Va.  520;  25  Am.  St.  Kep.  908,  im- 
material and  not  a  bar  to  recovery  on  the  contract  of  insurance. 


Ward   v.  Ward. 

[40  West  Virginia,  6U.] 

COTENANCY  — LIABILITY  FOR  EXCLUSIVE  OCCU- 
PANCY,—A  joint  tenant,  or  a  tenant  In  common,  is  not  answerable 
by  the  common  law  for  exclusively  occupying  the  common  prop- 
erty, or  more  tliau  his  sihare  tliea-eof,  unless  he  agreed  to  pay  rent, 
or  lias  ousted  his  cotenants.  This  rule  does  not  prevail  in  West  Vir- 
ginia, the  courts  of  Virginia  having  constnied  the  statutes  of  the 
stiUe  as  making  a  cotenant  lia-ble  for  occupying  more  than  his  share, 
as  well  as  for  receiving  more  than  his  proportion  of  'the  rents, 
except  when  the  property  is  susceptible  of  a  several  occupation  by 
tJie  different  co-owners,  in  which  event  a  cotenant  in  exclusive 
possession  of  a  part,  without  hindering  the  others  from  the  use  of 
their  shares,  is  not  answerable  to  them  for  profits  realized  from  the 
portion  in  his  exclusive  occupancy. 

A  COPAKCENEll  OCCUPYING  MORE  THAN  HER  SHARE 
of  the  common  property  is  not  liable  to  account  for  the  profits 
realized,  whei-e  she  does  not  oust  or  exclude  the  other  co-owners, 
though  there  is  a  statute  imposing  liability  to  account  on  joint  ten- 
ants, tenants  in  common,  and  their  personal  representatives  for 
irrofits  realized  from  occupying  the  common  property. 

COTENANCY— REPAIRS— At  the  common  law,  one  cotenant 
could  compel  the  others  to  unite  in  the  expense  of  repairing  a  house 
or  mill,  by  the  writ  of  de  reparatione  facienda,  if  they,  aftei' 
request,  refused  to  join  in  such  repairs,  but  no  recovery  could  be  had 
for"  repairs  already  made. 

COTENANCY— IMPROVEMBNTS.—Oue  cotenant  cannot  com- 
pel another  to  make  improvements  on  the  common  property,  nor 
maintain  an  action  agaiust  him  personally  to  compel  contribution 
to  the  expense  of  improvements  made  thereon  without  his  consent, 
express  or  imi>Iied,  nor  fix  it  as  a  lien  on  his  intei-est  in  the  estate, 
exce]it  that  by  the  writ  of  de  reparatione  facienda  all  the  tenanis 
oould  be  compelled  to  unite  in  the  expenses  of  the  necessary  repairs 
of  a  house  or  mill  owned  by  them. 

COTENANCY— IMPROVEMBNTS,—A  cotenant  called  on  In 
equity  to  account  for  rents  or  profits  may  deduct  therefrom  ex- 
penses for  repairs,  on  the  principle  that,  he  who  seeks  equity  must 
submit  to  equity. 

PARTITION— IMPROVEMENTS.— Where  partition  is  made,  a 
part  improved,  if  not  prejudicial  to  others,  should  be  allotted  to  the 
one  who  made  the  improvements,  estimating  its  value  without  the 
improvements;  but,  if  this  cannot  be  done,  the  one  to  whom  the 
improved  part  is  allotted  need  not  pay  for  the  improvements. 

PARTITION  —  IMPROVEMENTS.—  WHERE  PROPERTY 
CANNOT  BE  DIA''IDED,  but  must  be  partitioned  by  sale,  and 
Improvements  made  by  one  of  the  cotenants  have  enhanced  Its 
value,  he  cannot  be  awarded  the  costs  thereof,  but  should  be  given 
the  actual  enhancement  of  value  therefrom  existing  at  the  time  of 
the  sale,  though  the  improvements  were  not  made  at  the  request 
of  the  cotenants. 
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CHAXCERT  PRACTICE  —  EXCEPTIONS  TO  COM>nS- 
SIONER'S  REPORT.— Where  a  commissioner  \6  appointed  to  make 
inquirj-  and  report  facts,  his  report,  if  not  exct.i>iied  to  within  ten 
days,  most  be  taken,  as  against  all  adult  parties,  to  be  correct, 
and  Tvill  not  be  examined  except  for  errcirs  appearing  on  Its  face. 

OHANCEUY  PRACTICE.— EXCEl^TION  TO  THE  REPORT 
OF  A  COMMISSIONER  may  be  made  more  than  ten  days  after 
the  filing  thereof.  On  such  exception  the  party  is  not  entitled  t.> 
take  evidence,  but  can  only  contend  that  the  commissioner  reached 
an  erroneous  conclusion  on  the  evidence  taken  by  him. 

CHANCERY  PRACl'ICE— POINDINGS  BEYOND  THE  IS- 
SI''ES.— The  report  of  facts  by  a  commissioner,  when  not  supported 
by  the  pleadings,  presents  a  case  of  error  a!i>peariug  on  the  face  of 
the  report,  and  exceptions  thereto  may  therefore  be  sustained. 

COTENANCY— IMPROVf:MENTS.-The  fact  that  when  Im- 
provements were  made  on  the  common  property,  It  was  In  tlie 
possession  of  the  holder  of  an  estate  for  life,  does  not  deprive  the 
cotenant  making  thcrn  of  his  right  to  be  allowed  in  a  suit  for  par- 
tition by  sale  the  amount  which  su<3h  Improvements  enlianced  the 
value  of  the  property,  when  sold. 

W.  R-  D.  Dent,  for  the  appellant 

B.  F.  Martin  and  Frank  W.  Woods,  for  the  appellees. 

®*^  BRANNON",  J.  Maria  Ward  died  seised  of  a  hotel  prop- 
erty known  as  the  "Ward  House,"  in  the  town  of  Grafton,  leav- 
ing a  husljand  and  six  children.  Her  husband,  George  W.  Ward, 
occupied  the  property  as  tenant  by  the  curtesy  from  February, 
1878,  when  his  wife  died,  until  December,  1880,  when  he  died. 
Four  of  his  children  lived  in  the  hotel  with  him,  the  plaintiff, 
L.  E.  Ward,  John  B.  Ward,  Mrs.  Broyles,  and  Archibald  Ward. 
Before  the  father's  death,  and  for  eleven  years  afterwmrd,  the 
plaintiff,  L.  E.  Ward,  occupied  a  stable  on  the  property  as  a  liv- 
ery stable,  and  after  his  death  Mrs.  Broyles  and  husband  oocu- 
pied  the  hotel.  Mrs.  Broyles,  by  purchase  from  coparceners  at 
different  times  after  her  father's  death,  became  owner,  including 
her  own  share,  of  five-sdxlhs  of  the  property. 

L.  E.  Ward  brought  tliis  suit  in  the  circuit  court  of  Taylor 
county,  alleging  tliat  in  1879  he  and  several  others  of  the  parce- 
ners, seeing  that  the  property  was  badly  in  need  of  repair,  almost 
entirely  rebuilt  and  greatly  enlarged  the  hotel,  at  great  expense, 
he  furnishing  a  large  amount  of  means,  labor,  and  material,  of 
the  amount  of  fifteen  hundred  and  thirty-eight  dollars  and 
twenty-sax  cents,  and  that  Archibald  F.  Ward  and  Lloyd  M. 
Broyles,  for  his  wife,  furnished  material  and  labor,  for  which 
amount  expended  by  him  he  claimed  compensation.  He  further 
alleged  that  for  several  years  Broyles  and  his  wife  had  the  pos- 
sesffion  and  use  of  the  hotel  property,  except  the  stable,  without 
payment  of  rent,  but  had  paid  taxes,  and  put  some  repairs  on 
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the  property  from  time  to  time  as  needed,  and  tliat  lie,  tlie  plain- 
tiff, had  occupied  the  stable  without  payment  of  rent.  He  prayed 
that  an  aooount  of  the  rent  and  improvements  be  taken;  the 
amount  due  him  and  others  be  decreed;  that  the  property  be 
•rented  or  sold  to  satisfy  those  charges,  amd  also  tliat  the  prop- 
er'ty,  not  being  susceptible  of  partition,  mig'ht  be  sold,  *^*  and 
the  proceeds  divided.  The  other  parties  resisted  this  demand  of 
the  plaintiff  for  improvemeoits,  saying  that  such  improvements 
were  made  by  their  father  while  dn  possession  ais  tenant  by  the 
curtesy,  and  any  charge  by  the  plaintiff  was  against  liim,  not 
against  his  coparceners,  as  they  never  assented  to  such  im- 
provements, and  neither  they  nor  their  proper'ty  were  liable  there- 
for. The  case  was  referred  to  a  oommissioner,  and  he  reported 
a  large  sum  as  due  the  plaintiff  from  Mrs.  Broyles,  one  of  the 
parceneirs,  for  rent  and  improvements.  The  court  disallowed 
all  claim  by  the  plaintiff  for  improvements  or  rent,  and,  declar- 
ing the  property  insusceptible  of  partition,  directed  its  sale.  The 
plaintiff  appealed. 

First,  let  us  consider  the  subject  of  rent.  Are  those  of  the 
heira  who  occupied  the  property  after  the  end  of  the  father's 
estate  by  the  curtesy  liable  to  pay  rent  or  rather  compenaation 
for  use  and  occupation?  At  common  law,  neither  a  joint  tenant, 
tenant  in  common,  nor  coparcener,  occupying  the  common  proj>- 
erty,  and  thus  taking  more  than  his  share  of  the  rents  and  profits, 
can  be  made  to  account  to  his  fellows,  unless  he  has  been  ap- 
pointed bailiff  or  receiver  by  his  fellows.  Each  one  has  right  to 
enter  and  use  the  land,  and  this  fact  cannot  be  impaired  by  the 
fact  that  others  absent  themselves  or  do  not  claim  their  right  to 
a  common  enjoyment.  Unless  the  one  in  possession  denies  the 
right  of  the  others  to  enter  and  enjoy  the  estate,  or  agrees  to  pay 
rent,  nothing  can  be  claimed  of  him.  It  is  presumed  that  the 
others  consent  to  his  use.  He  cannot  call  on  the  others  to  help 
him  farm  or  otherwise  use  the  property,  and,  in  case  of  loss  from 
failure  of  crops  or  other  cause,  he  cannot  call  on  the  others  to 
contribute  to  the  loss.  If  the  others  do  not  wish  to  occupy 
the  premises  with  their  co-owners,  the  remedy  of  partition  is  at 
hand,  or,  if  the  property  be  indivisible,  the  court  will  sell  it,  and 
divide  its  proceeds:  Lomax's  Bigest,  481,  501;  2  Minor's  Insti- 
tutes, 429,  437;  Freeman  on  Cotenancy  and  Partition,  sec.  269; 
note  to  Early  t.  Friend,  78  Am.  Dec.  665.  This  is  the  view  slated 
in  Freeman  on  Cotenancy  and  Partition,  sec.  258;  Gayle  v.  John- 
ston, 80  Ala.  395. 

By  sech'on  14,  chapter  100,  of  the  code,  it  is  provided  that 
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an  action  of  account  may  be  maintained  *T)y  one  joint  tenant,  or 
**i2  tcnajit  in  common,  or  his  personal  representative,  against 
the  other  for  receiving  more  than  comes  to  his  juat  share  or  pro- 
portion, and  against  the  personal  representative  of  any  such 
joint  tenant  or  tenant  in  common."  This  statute  originated  in 
England,  and  there  and  in  a  majority  of  the  American  states  it 
has  received  the  construction  which  I  would  think  the  proper 
one,  that  merely  by  exclusive  occupation  and  use  one  tenant  in 
common  or  joint  tenant  does  not  become  liable  to  account  to 
others,  but  only  where  he  receives  rents  or  proceeds  of  the  estate 
from  strangers:  Freeman  on  Cotenancy  and  Partition,  sec.  274; 
note  to  Early  v.  Friend,  78  Am.  Dec.  665;  Chambers  v. 
Chambers,  3  Hawks,  232;  14  Am,  Dec.  665,  and  note.  But 
in  Early  v.  Friend,  16  Gratt.  21,  78  Am.  Dec.  649,  which 
WIS  decided  at  a  date  making  it  binding  authority  here,  it 
is  held  that  one  tenant  in  common  may  sue  his  cctenant,  who  has 
occupied  the  whole  property,  for  an  account  of  rents  and  profits. 
He  is  accountable  whether  he  receives  rents  and  profits  from 
strangers,  or  receives  them  by  occupying  the  premises  himself, 
with  interest  from  each  year's  close.  Eust  v.  Eust,  17  W.  Va. 
901,  holds  just  the  same.  In  Dodson  v.  Hays,  29  W.  Va.  577, 
syllabus  point  2,  this  doctrine  was  somewhat  qualified  in  the  hold- 
ing that  where  the  property  is  such  as  to  admit  of  use  by  several, 
and  less  than  his  just  share  is  used  by  one  tenant  in  common 
in  a  manner  not  hindejnng  or  excluding  the  others  from  the  use 
of  their  shares,  he  does  not  receive  more  than  his  ehare,  within 
the  meaning  of  section  14,  chapter  100,  of  the  code,  and  is  not 
accountable  for  the  profite  of  that  portion  owned  by  him  to  hia 
oc  tenants. 

But  it  will  be  obcerved  that  t^is  statute  in  terms  STrplies  to 
joint  tenants  and  tenants  in  common,  and  does  not  mention 
parceners.  Does  the  statute  apply  by  analogy  to  them?  Ita 
letter  does  not.  Joint  tenancy,  tenancy  in  common,  and  co- 
parceiiary  are  the  three  notable  joint  estates,  and  to  them  alike 
the  common-law  rule  applied  that  one  cotenant  using  alone  the 
common  property  was  not  liable  to  account  therefor,  and  the 
Jo-gislature,  in  changing  the  rule,  leaves  out  coparceners  and  ex- 
pressly names  joint  tenants,  and  tenants  in  common.  Why  do 
this,  unless  it  intended  to  exclude  copaTcen«*Ts  from  the  statute? 
Could  there  be  a  stronger  instance  of  the  application  **•  of  the 
principle  of  construction  that  "tJie  mention  of  the  one  is 
the  exclusion  of  the  other"?  The  lawrnnkers  did  not  intend 
that  the  ?ister  or  brother  romnining  under  the  roof  of  the  old 
home,  or  making  bread  from  the  home  farm  after  the  departure 
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of  parents,  shou'ld  every  day  be  running  in  debt  to  the  others. 
While  it  might  be  reasonable  as  between  joint  tenants  or  tenants 
in  common,  often  strangers,  it  would  not  be  so  between  brothers 
and  sisters.  There  w"as  reason  for  omitting  parceners  from  the 
statute.  It  is  humane  and  reasonable  to  assume  that  brothers 
and  sisters  do  not  object,  but  consent,  that  brothers  and  sisters 
continuing  on  the  premises  are  still  at  home,  and  not  expected 
to  pay  rent.  Sudi  we  know  to  be  the  uniform  course  between 
members  of  a  family.  The  same  presumption  does  not  hold  be- 
tween two  who  own  as  joint  tenants  or  tenants  in  common. 
Thus,  I  think  neither  the  letter  nor  reason  nor  the  equity  of  the 
statute  aprplies  to  parceners.  Professor  Minor,  admitting  that 
parceners  are  not  wiOiin  the  letter  of  the  statute,  says  that  "it 
is  believed"  that  the  common-law  rule  of  nonliability  has  been 
changed  by  construction  of  the  statute,  partly  because  courts  of 
equity  before  the  statute  of  Anne  in  England  had  obUged  parce- 
ners to  render  an  account,  and  partly  frcm  the  irresistible  rea- 
sonableness of  the  thing,  and  partly  because  of  the  force  of  the 
analogy  between  joint  tenants,  tenants  in  common,  and  coparce- 
ners: 2  Minor's  Institutes,  437  (506).  I  have  examined  the  au- 
thorities there  referred  to,  and  find  that  this  opinion  rests  on 
Drury  v.  Drury,  decided  in  the  year  6  of  the  reign  of  Charles  I, 
which  does  seem  to  sustain  the  position,  as  it  makes  one  of  two 
heirs  account  to  the  other  heirs;  but  the  report  in  1  Ch.  48,  49, 
is  so  meager  that  we  cannot  tell  how  far  the  element  of  ouster 
or  exclusion  may  have  entered  into  the  case:  Dean  v.  Wade, 
1  Oh.  48,  decided  ten  years  later,  simply  adopted  Drury  v. 
Drury,  expr^sly  as  a  precedent.  No  facts  are  given.  Equity 
Cases  Abridged,  <ihapter  2,  title  "Account"  (A),  page  5, 
note,  so  far  from  sustaining  Professor  Minor,  is  against  his  posi- 
tion, as  it  limits  the  equity  jurisdiction  to  joint  tenants  and  ten- 
ants in  common,  and  that  under  the  statute  of  Anne  not  men- 
tioning coparceners..  It  is  but  a  note  citing  no  case.  Though 
Ke.'Dt  is  cited  by  Professor  Minor,  Kent  does  ®*''  not  insert  it  in 
Lis  text.  It  is  an  annotatox's  note,  based  on  the  old  English  case 
and  the  note  in  Equity  Cases  Abridged  just  mentioned,  and  the 
Kentucky  case  of  O'Brannon  v.  Roberts,  2  Da;na,  54,  below  refer- 
red to.  Lomax  refers  to  the  same  authority.  Now,  as  to  the  Ken- 
tucky case  cited  by  Professor  Minor  (O'Brannon  v.  Roberts,  8 
Dana,  54)  it  supports  Professor  Minor's  inclination  to  an  opinion. 
But  examine  the  case.  The  opinion  plainly  shows  that  Judge 
Nicholas  hesitated  to  hold  that  one  parcener  may  be  held  to  ac- 
count in  equity  for  profits  and  rents  of  land  exclusively  occupied 
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by  lmn,saying  that  the  statutes  of  3  &  4  Anne,  ths  eource  of  ooire, 
applied  only  to  joint  tenants  and  tenants  in  common,  but  he  felt 
bound  by  a  former  Kentucky  case  (Graham  v.  Graham,  6  T.  B. 
Mon.  5G2;  17  Am.  Dec.  166).  When  that  case  is  examined,  it 
has  nothing  whatever  to  do  with  the  point,  for  it  was  a  case  where 
one  child  claimed  exclusively  in  severalty  as  purcliaser  of  their 
father  by  a  forged  title  bond.  It  was  a  case  of  ouster,  where  one 
heir  shut  out  another  by  adverse  claim.  The  eyllab^js  itself 
states  that  he  held  in  severalty.  I  must  refer  to  Chinn  v.  Mur- 
ray, 4  Gratt.  348,  cited  by  Minor.  It  is  peculiar.  A  judicial 
partition  was  made  in  1820,  which  lay  unconfirmed  till  1836,  and 
on  an  appeal  as  late  as  1848,  it  was  reversed.  The  parties  took 
possession  and  improved  the  parcels  under  the  partition  as  their 
own.  Improvements  were  allowed  as  far  as  they  added  to  the 
present  value,  and  rents  and  profits  were  charged,  or  rather  set 
off.  This  case  cannot  be  said  to  hold  the  clear  proposition  that 
a  coparcener,  merely  from  occupation  of  the  premises,  receives 
more  than  his  share,  under  the  said  code  section,  by  construc- 
tion. It  is  a  case  of  charge  to  offset  improvements,  wliich  I  else- 
where say  can  be  done.  The  parties  had  to  be  allowed  improve- 
ments, because  made  under  the  mistaken  belief  that  they  o\vTied 
the  parcels  in  severalty  under  a  partition  so  long  acquiesced  in, 
and,  clfliming  improvements,  they  must  be  charged  for  use  and  oc- 
cupation. Where  it  is  proper  to  allow  improvements,  rents  and 
profits  should  be  charged.  Where  it  is  proper  to  charge  rents 
and  profits,  improvements  should  be  allowed.  The  decree  in  tlie 
case  says  that,  "under  the  circumstances  of  the  case,"  justice  re- 
quired an  allorwance  for  improvements,  and  ®*®  then  said  that 
rents  and  profits  be  charged.  The  opinions  do  not  touch  on  the 
point.  They  do  not  consider  whether  the  said  statute  naming 
joint  and  in  cominon  tenants  includes  within  its  equity  coparce- 
ners. The  matter  was  not  discussed,  not  even  mentioned.  The 
Virginia  cases  sustaining  an  account  are  cases  of  joint  tenants 
and  tenants  in  common.  So  the  two  We^t  Virginia  cases  cited 
above.  If  there  is  a  case  in  cither  state  pointedly  holding  that 
a  mere  fole  use  by  a  coparcener  subjects  him  to  account,  I  have 
not  seen  it,  except  Fry  v.  Payne,  82  Va.  759,  holding,  by  a  mere 
remark,  a  parcener  liable  to  account  for  sole  use;  but  there  was 
no  consideration  of  the  point  whether  the  statute  applied  to  par- 
ceners, but  it  was  assumed  it  did.  The  distinction  between 
parceners  and  joint  tenants  or  tenants  in  common  was  not 
thonpht  of. 
So,  I  do  not  think  these  parceners  could  by  law  demand  an  ac- 
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count  of  use  and  occupation.  But,  in  addition,  all  the  parceners, 
6ave  one,  including  the  plaintiff,  by  uniting  in  the  form  of  a  let- 
ter signed  by  all  as  an  agreement  declared  that  they  did  not  wish 
the  hotel  to  go  into  the  hands  of  strangers,  and  wished  Broyles, 
then  in  possession,  not  to  leave  it,  but  to  keep  it  and  use  it,  and 
insure  and  paint  and  repair  it,  and,  after  all  the  improve- 
ments contemplated  by  it  had  been  made,  if  he  thought  the  heira 
were  entitled  to  anything  he  could  pay;  but  if  he  thought  they 
•were  not,  then  pay  nothing,  leaving  it  to  him,  and  they  would  be 
satisfied.  This  was  April  17,  1884.  It  spoke  no  intent  to 
charge  .back  rent,  but  by  plain  implication  disclaimed  it,  and  dis- 
claimed an  intention  to  charge  in  future.  The  suit  would  not 
change  this.  Mrs.  Broyles  still  had  right  till  partition  or  sale, 
so  she  did  not  exclude  an  actual  effort  at  entry  and  enjoyment 
by  others.  Let  the  question  of  liability  for  use  and  occupation 
be  settled  as  it  may  on  general  principles  of  law.  This  agree- 
ment in  this  case  repels  a  charge. 

Next,  as  to  improvements  claimed  by  L.  E.  Ward.  Can  he  be 
allowed  for  them?  One  joint  tenant  or  tenant  in  common  at 
common  law  could  compel  others  to  unite  in  the  expenses  of  a 
necessary  reparation  of  a  house  or  mill  owned  by  them,  though 
the  rule  is  limited  to  three  parts  of  the  common  property,  ^^^ 
and  does  not  apply  to  fences  inclosing  wood  or  arable  land. 
This  right  was  enforced  by  a  writ  de  reparatione  facienda.  It  did 
not  apply  to  past  repairs,  and  could  only  be  resorted  to  after  re- 
quest to  unite  in  the  repairs  and  refusal:  1  Lomax's  Digest  (504), 
<)48;  2  Minor's  Institutes,  430;  4  Kent's  Commentaries,  370.  It 
was  confined  to  a  mill  or  houses,  because  it  is  for  the  public  good 
to  maintain  houses  and  mills,  which  are  for  the  habitation  and 
use  of  men — as  Lord  Coke  said  in  Coke  on  Littleton,  54  b,  200  b. 
If  there  be  two  joint  tenants  of  wood  or  arable  land,  the  one  has 
no  remedy  against  the  other  to  make  inclosure  or  reparation  for 
safeguard  of  the  wood  or  com:  Bowles  case,  11  Coke,  83.  I 
have  no  doubt  this  old  common-law  writ,  though  disused,  might 
jet  be  resorted  to.  It  applies  to  future,  not  past,  repairs:  Free- 
man an  Cotenancy  and  Partition,  sec.  261;  Calvert  v.  Aldrich, 
t)9  Mass.  76;  96  Am.  Dec.  693.  I  think  it  can  be  safely  laid 
down,  with  the  exception  stated,  no  joint  tenant,  tenant  in  com- 
mon, or  parcener  can  compel  his  cotenant  to  make  improvements 
or  maintain  an  action  against  him  personally  to  compel  him  to 
contribute  to  the  expense  of  improvements  made  upon  the  estate, 
without  his  consent,  express  or  implied,  or  fix  it  as  a  lien  on  his 
interest  in  the  estate."    One  cannot  improve  his  fellow  out  of  his 
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estate.  He  liaa  voluntarily  put  improyements  upon  the  land  of 
another,  knowing  his  right,  and  he  cannot  impose  a  dabt  on  him 
or  his  estate  without  his  consent:  Freeman  on  Cotenancy  and 
Partdtion,  sees.  261,  262;  Aldrich  v.  Husband,  131  Mass.  480; 
Hushand  v.  Aldrich,  135  Mass.  317;  Nelson  v.  Clay,  7  J.  J. 
Marsh.  138;  23  Am.  Dec.  387;  Hancock  v.  Day,  1  McMull.  Eq. 
69;  36  Am.  Dec.  293;  Scott  v.  Guernsey,  48  N.  Y.  106;  Calvert 
V.  Aldrich,  99  Mass.  74;  96  Am.  Dec.  693;  Munford  v.  BrowTi,  6 
Cow.  475;  16  Am.  Dec.  440.  It  is  not  the  case  of  one  making 
improvements  in  good  faith  believing  the  land  to  be  his.  The 
common  law  denied  such  a  one  relief,  and  it  is  only  allowed  by 
statute:  Code,  c.  91.  It  seems  that,  where  a  tenant  in  common 
or  joint  tenant  is  called  on  for  rents  and  profits  in  equity,  he  may 
deduct  ordinary  repairs,  on  the  principle  that  he  who  asks  help 
from  a  court  of  equity  must  do  equity:  Hannan  v.  Osbom,  4 
Paige,  343;  Buffners  v.  Lewis,  7  Leigh,  720,  743;  30  Am.  Dec. 
513;  2  Minor's  Institutes,  420;  1  Story's  Equity  Jurisprudence, 
sec.  655;  Graham  v.  Pierce,  19  Gratt.  28,  syllabus  6;  100  Am. 
Dec.  658;  Freeman  on  Cotenancy  and  Partition,  sec.  279. 
Where  partition  is  made,  the  part  improved  should,  if  not 
prejudicial  to  others,  be  allotted  to  the  one  who  "*"  made  im- 
provements, estimating  its  value  without  improvements:  2  Minor's 
Institutes,  420;  Patrick  v.  Marshall,  2  Bibb,  41;  4  Am.  Dec. 
670;  Nelson  y.  Clay,  7  J.  J.  Marsh.  138;  23  Am.  Dec.  387. 
But  if  this  cannot  be  done  he  to  whom  the  improvement 
falls  does  not  have  to  pay  for  it:  Nelson  v.  Clay,  7  J.  J. 
Marsh.  138;  23  Am.  Dec.  387.  Where  improvements  are  made 
with  consent  of  the  cotenants,  they  are  personally  bound,  and 
the  demand  is  a  lien  on  their  shares:  Houston  v.  McCluney, 
8  W,  Va.  135;   Freenian  on  Cotenancy  and  Partition,  sec.  262. 

It  seems  to  be  claimed  in  the  brief  of  counsel  that  the  letter  to 
L.  M.  Broyles,  -written  by  some  of  the  heirs,  justifies  a  charge  by 
L.  E.  Ward  for  improvements.  After  requesting  him  not  to  leave 
the  house,  but  to  stay,  it  recited  what  he  ought  to  pny,  viz.,  keep 
and  use  the  proTserty,  have  it  insured,  keo^)  taxes  paid,  keep  the 
house  in  good  repair;  and  then  said,  "Go  to  work  and  have  the 
house  painted  and  repaired  as  in  your  opinion  you  think  it  should 
be;  and,  after  all  this  improvement  has  been  made,  if  you  think, 
after  calculating  the  expenses  of  the  improvements  and  the  taxes, 
etc.,  which  you  may  have  paid  heretofore,  that  the  heirs  are  en- 
titled to  anything,  then  you  can  arrange  and  pay  them  their  pro- 
portion; and  if  you  think  that  nothing  is  coming  to  the  heirs 
after  paring  for  painting,  etc.,  then  we  are  satisfied."  This 
did  not  refer  to  improvements  made  by  L.  £.  Ward  before  the 
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letter,  but  to  future  improvements.  The  word  "paid"  refers  to 
taxes.  Although  it  be  law  that  one  coparcener  cannot,  without 
consent,  make  permanent  improvements,  and  charge  his  coparce- 
ner or  his  share  with  their  cost,  where  the  estate  is  partible  in 
kind,  as  a  tract  of  land,  how  is  it  in  the  case  of  a  house  or  land 
which  is  impartible  in  kind  for  any  reason,  so  that  it  has  to  be 
sold  in  order  to  effect  a  partition,  as  was  the  case  in  the  pres- 
ent instance?  Is  there  no  difference  here?  Circumstances  alter 
cases.  Is  it  right  for  a  court  of  justice  to  sell  the  land  greatly  in- 
creased in  value  by  the  expenditure  of  one  bi'other,  and  put  the 
money  into  the  pocket  of  another,  with  his  eyes  shut  to  the  fact 
that  the  property  brought  more,a  great  deal,by  reason  of  the  new 
house  built  byone  of  the  bro:thers?  Ought  it  not  to  beascertained 
how  much  the  value  was  enhanced  by  the  improvement,  and  pay 
the  amount  of  the  enhancement  to  the  one  whose  means  pro- 
duced it,  and  <*2i  ^vide  the  balance?  This  is  different  from  the 
case  where  there  is  division  in  kind.  In  the  latter  case,  to  charge 
the  brother  who  did  not  consent  to  the  improvement  is  to  force 
upon  him  a  debt  he  did  not  assent  to,  and  to  mortgage  his  estate 
with  a  debt  which  he  cannot  pay,  and  which  will  take  away  his 
patrimony.  One  ought  not  to  be  made  a  debtor  without  his  con- 
sent; but,  where  the  w'hole  is  to  be  converted  into  money  and  dis- 
tributed, another  principle  is  admissible;  doing  harm  to  no  one 
and  justice  to  all.  The  others  gat  just  what  they  would  have  re- 
ceived without  the  improvements,  and  the  one  making  them  is 
reimbursed.  I  have  observed  that  in  Illinois  this  doctrine  has 
been  frequently  applied:  Louvalle  v.  Menard,  1  Gilm.  39;  41  Am. 
Dec.  161,  and  note;  Howey  v.  Goings,  13  111.  95;  54  Am.  Dec. 
427;  Dean  v.  O'Meara,  47  111.  120.  And  on  further  search  I  find 
this  exception  approved  in  Moore  v.  Thorp,  16  E.  I.  655.  I 
think  Elrod  v.  Keller,  89  Ind.  382,  would  also  allow  it  in  such  a 
case  as  we  have  in  hand.  Alleman  v.  Havvley  (117  Ind.  533)  does. 
It  does  not  follow  that  the  original  cost  of  improvements  be  giv- 
en, but  the  actual  enhancement  of  value  at  time  of  sale  by  reason 
of  improvements  is  ascertained:  See  opinion  in  last  cited  case,  and 
in  Moore  v.  Williamson,  10  Eich.  Eq.  328;  73  Am.  Dec.  93.  The 
opinion  in  the  last  case  very  properly  says  that  if  the  cost  of 
improvements  be  allowed,  "it  would  subject  the  owner  to  the 
want  of  judgment  or  economy  of  the  improver,  and  render  him 
liable  to  be  built  out  of  his  land  by  the  improvidence  of  his  ten- 
ant." I  would  add  that  the  improvement  m^  have  depreciated 
from  some  time  before  the  sale. 

It  is  objected  that  the  till  does  not  charge  a  request  on  the 


920  Ward  v.  Ward.  [W.Virginia, 

part  of  the  coten-ants  for  the  improvementa.  It  would  he  necea- 
sary  t»  charge  them  otherwrise  than  as  indicated  above,  hut  it  is 
not  necessary  to  so  charge  them;  that  is,  as  a  simple  increase  of 
value. 

It  follows  from  what  has  been  said  that,  while  there  could  be 
no  claim  for  use  aud  occupation  against  Broyles  and  his  wife,  yet 
the  decision  of  the  court  below  is  wrong  in  wholly  disallowing 
all  claim  for  improvement  made  by  the  plaintiff  out  of  the  pro- 
ceeds of  sale,  in  the  manner  above  stated,  which  ^^^  was  directed 
to  be  made  because  the  property  was  found  insusceptible  of  par- 
tition. 

A  reference  wus  made  to  a  commissioner,  and  his  report 
charged  rents  and  profits  to  Mrs.  Broyles  for  the  hotel,  and  to  the 
plaintiff  for  the  stable,  and  charged  Mrs.  Broyles,  as  the  owner  of 
five-sixths  of  the  property,  with  five-sixths  of  the  money  spent  by 
the  plaintiff  in  improvements.  The  commissioner  made  a  part  of  ] 
his  report  a  deposition  of  the  plaintiff,  and,  as  the  rejjort  im- 
ports, there  was  no  other  oral  evidence  before  him.  Taking  that 
deposition  alone,  it  supports  the  report  as  to  the  charge  for  im- 
provements, as  it  shows  consent  on  the  part  of  the  cotcnants.  No 
exception  was  made  within  ten  days,  and  the  plaintiff  contends 
that  the  result  reached  and  returned  by  the  oommissioner  must 
be  taken  as  correct,  and  cannot  be  impaired  by  after  excq>tions 
and  evidence  afterward  taken,  and  that  the  court  could  not,  upon 
depositions  afterward  taken,  overturn  and  reject  the  result 
reached  by  the  commissioner,  but  must  confirm  or  recommit: 
Ward  V.  Ward,  21  W.  Va.  262.  The  plaintiff's  deposition  must 
be  considered  a  part  of  the  report — a  part  of  its  face:  Lynch  v. 
Henry,  25  W.  Va.  424;  Kester  v.  Lyon,  40  W.  Va.  161.  It  is  plain 
that  if  we  decide  the  exception  only  by  the  face  of  the  report,  in- 
cluding that  deposition,  we  must  overrule  it,  because  the  deposi- 
tion sustains  the  report  in  the  point  of  view  of  fact.  But  after 
the  report,  and  we  will  say  after  the  exception,  the  defense  took 
depositions.  They  denied  the  statement  of  the  plaintiff's  deposi- 
tion, that  the  other  heirs  agree<l  that  the  plaintiff  make  the  im- 
provements. The  court  read  them  on  the  hearing.  Could  thoy 
be  read  to  impair  the  finding  of  the  report  in  favor  of  the  plain- 
tiff as  to  the  improvements?  This  may  eeem  nt  first  an  immate- 
rial question,  since  as  above  stated  the  plaintiff  ought  to  be  al- 
lowed out  of  the  sale  an  amount  equal  to  the  amount  of  increase 
of  value  at  the  time  of  sale  imparted  to  the  property  by  the  im- 
provements; but  a  second  thought  makes  it  material  in  this,  that 
if  there  was  an  agreement  between  the  parties  that  the  improve- 
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ments  be  made,  that  would  entitle  tte  plaintiff  to  perhaps  a 
larger  recovery,  that  is,  the  original  cost  oi  improvements  *^^^ 
with  interest  from  date  when  made,  while  if  there  was  no  request, 
he  would  get  out  of  the  sale  the  mere  increase  of  value.  Can 
these  depositions  be  read  then?  If  there  had  been  no  exception, 
they  could  not,as, without  exceptions,a  report  is  taken,as  to  adult 
parties,  to  be  correct,  and  mil  not  be  examined  by  the  court  ex- 
cept for  errors  on  its  face:  Ke^ter  v.  Lyon,  40  W.  Va.  161.  But 
where  there  is  an  exception,  but  not  within  ten  days,  how  is  it? 
Where  the  party  says  thait  he  does  not  intend  to  be  regarded  as 
admitting  the  correctness  of  the  report,  but  excepts  to  it,  and 
appeals  to  evidence  subsequently  presented  in  the  case,  can  he 
overthrow  the  report  with  that  evidence?  Is  he  unalterably  bound 
by  the  report,  if  not  erroneous  on  its  face?  If  he  had  excepted 
within  ten  days,  he  could  have  taken  other  evidence,  and  the 
commissioner  could  retain  the  report  to  await  it,  and  upon  it 
make  remarks,  or  even  make  a  further  or  amended  report.  I 
think  this  is  so  because  section  7,  chapter  129,  of  the  code  says 
that  if  exceptions  be  taken  within  ten  days,  the  commissioner 
ehall  with  his  report  ''return  tlie  exceptions,  and  such  remarks 
thereon  as  he  may  deem  pertinent  and  the  evidence  relating 
thereto."  Judge  Green  expressed  the  same  opinion  in  Lynch  v. 
Henry,  25  W.  Va,  423.  I  have  some  question  as  to  the  last  mat- 
ter, but  thini  it  tenable,  and  that  the  rule  may  be  convenient  in 
practice.  The  code,  after  providing  for  exceptions  before  the 
commissioner  within  ten  days,  goes  on  to  add:  "But  any  party 
may  except  to  such  report  at  the  first  term  of  the  court  to  which 
it  is  returned,  or  by  leave  of  the  court  after  such  term."  What 
does  this  mean?  It  may  be  asked  of  what  use  such  exception,  if 
evidence  taken  after  the  return  of  the  report  cannot  be  read? 
The  answer  can  be  given,  that  the  party  may  think  the  commis- 
sioner has  reached  the  wrong  conclusion  on  the  evidence,  and, 
desiring  to  have  it  reviewed,  desires  to  except  to  get  rid  of  the 
admission  of  its  correctness  Vhich  would  operate  against  him 
from  silence,  and  designs  to  ask  the  court  to  review  the  evidence, 
if  it  has  been  made  part  of  the  report,  and,  if  it  has  net  been, 
then  to  ask  the  court  to  order  the  evidence  to  be  certified  to  be 
read  with  his  exception, which  he  maydo  if  he  has  been  prevented 
from  excepting  within  the  **^  ten  days:  Arnold  v.  Slaughter, 
36  W.  Va.  590,  syllabus  point  4. 

If  we  say  that  after  a  report  has  been  made  a  party  may  go  on 
and  take  depositions,  and  have  them  read,  we  introduce  con- 
fusion in  practice,  install  a  bad  practice,  and  put  a  premium  upon 


922  Ward  v.  Ward.  [W.  Virginia, 

negligence  and  delay.  A  case  is  referred  to  a  commissioner.  He 
gives  notice,  and  proceeds  to  execute  the  order  of  reference. 
The  parties  ought  to  attend  "before  him.  They  can  be  much  bet- 
ter heard  upon  the  facts  before  a  commissioner  than  in  court.  It 
is  the  most  important  proceeding  in  the  case,  save,  perhaps,  the 
final  hearing;  in  many  cases  even  more  important  than  that.  If 
the  action  of  the  commissioner  is  unsatisfactory,  the  party  can, 
within  ten  days  after  he  has  finally  announced  his  conclusion  by 
a  completed  report,  except,  and,  if  he  does  not  want  more  evi- 
dence, ask  the  commissioner  to  certify  the  evidence  to  the  court 
fcT  its  review;  and  if  he  is  surprised  at  the  inferences  drawn  by 
the  commissioner  upon  that  evidence,  and  thinks  he  can 
strengthen  his  case  by  additional  evidence,  he  can  except  within 
ten  days,  and  take  more  evidence,  and,  under  proper  circum- 
starvces,  the  commissioner  -will  deday  returning  his  report  to  en- 
able the  party  to  do  so,  as  the  statute  giving  him  right  to  take 
such  evidence  ought  to  be  liberally  construed  to  promote  a  fair 
full  hearing;  and  then  the  commissioner  can  report  on  such  evi- 
den<;e,  or  make  an  amended  report,  or  send  up  his  original  re- 
port, the  exceptions,  and  all  the  evidence,  old  and  new.  After 
all  the  toil  before  a  commissioner,  after  he  has  given  his  decision, 
and  after  the  full  opportunity  for  a  hearing  before  him,  a  negli- 
gent litigant  ought  not  to  be  allowed  to  reopen  the  case,  often  to 
the  inconvenience  and  surprise  of  the  other  party.  If  so,  w-here 
the  utility  of  this  tedious  hearing  before  that  important  auxiliary 
of  the  court,  the  commissioner?  It  would  be  an  almost  mean- 
ingless performance.  "We  do  not  think  the  code  means  such  a 
reopening  by  giving  right  to  except  at  the  first  term  after  the 
report  We  tbink  such  after-taken  depositions  cannot  be  read 
on  the  hearing  to  impair  the  report,  as  was  done  in  this  case.  We 
think  the  only  office  they  can  perform  is  to  support  a  motion  for 
a  recommittal  of  the  report,  or  to  suggest  *^^^  to  the  court,  where 
it  appears  contrary  to  justice  to  confirm  the  roport,  the  propriety 
of  such  rehearing  before  the  commassioner;  but  on  such  evidence 
the  court  cannot  overturn  the  report,  or  remodel  or  restate  the 
account,  w^hich  may  -work  great  injury  and  surprise  to  the  other 
party,  but  must  recommit  the  report,  if  dissatisfied  with  it:  Ward 
T.  Ward,  21  W.  Va.  2G2. 

I  have  said  this  much  upon  this  matter  of  commissioners*  re- 
ports 'because  of  the  importance  in  every  day's  practice  of  proper 
understanding  as  bo  proceedings  before  commissioners,  and  the 
frequent  controversies  arising  upon  them.  Under  these  views,  it 
irould  have  been  error  to  overturn  the  report,  basod  on  the  theory 
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that  the  improvements  were  made  -with  the  consent  and  agree- 
ment of  the  coheirs,  but  for  the  fact  that  the  bill  and  amended 
ball  have  no  allegation  that  the  coheirs  requested  such  improve- 
ments to  be  made  or  consented  thereto.  As  this  was  not  charged, 
the  finding  of  the  report  is  error  apparent  on  its  face,  and  vindi- 
cates the  action  of  the  court  against  the  axguiment  that  only  by- 
using  the  after-'taken  depositions  it  rejected  the  finding  of  the 
report.  Does  it  thence  follow  that  the  total  disallowance  of  any- 
thing to  the  plaintiff  is  justified  by  this  omission  in  the  bills? 
By  no  means.  The  bills  charged  the  fact  of  the  improvements, 
and  that  the  hotel  property  itself  was  not  susceptible  of  partition, 
and  must  be  sold,  and  the  same  decree  which  disallowed  all  com- 
pensation for  improvements  subjected  the  property  to  sale  in 
order  to  divide  its  proceeds,  and  upon  those  facts,  the  plaintiff 
was  entitled  to  something  on  the  principle  of  increased  value 
above  stated.  Nor  of  the  court  to  have  confirmed  the  report  and 
decreed  its  full  finding,  because  it  allowed,  not  an  amount  for  in- 
creased value,  but  the  account  of  expenditure  by  the  plaintiff  in 
improvements,  and  because  it  charged  use  and  occupation.  There 
ought  to  have  been  a  recommittal  to  ascertain  the  amount  of  in- 
creased value,  viewing  the  case  on  those  facts.  The  court  could 
not  make  a  new  statement.  If  the  plaintiff  amended  his  bill  by 
the  allegation  wanting,  he  could  have  claimed  the  account  filed 
by  him,  with  interest,  if  he  could  succeed  in  sustaining  the  theory 
or  contention  that  his  eoparceners  ^^^  agreed  to  the  making  of 
improvements  by  him,  but  without  such  allegation  he  could  not. 
He  can  still  amend  his  bill  to  that  effect,  if  he  wishes  to  do  so. 

It  is  contended  that  in  no  view  can  the  plaintiff  claim 
anything  at  all  for  the  improvements,  since  they  were  made 
in  1879,  w^hile  the  father  yet  lived,  and  his  estate  by  the 
•  cur'tesy  existed,  and  tiie  heirs  had  only  an  estate  in  revision, 
not  in  possession,  and  the  improvements  were  made  for  and 
by  the  father.  All  the  children,  save  two  daughters,  con- 
tinued to  reside  in  the  home  as  a  family  with  their  father, 
after  the  mother's  death,  and  the  exisltence  of  this  curtesy 
would  not  prevemfc  any  reversioner,  by  agreement  with  the  others, 
from  making  improvements  beneficial  to  the  inheritance,  and 
charging  the  property  with  them.  Nor  would  it  debar  one  from 
claiming  such  increase  of  value  in  the  reversion  or  inherit- 
ance as  his  improvements  imparted.  Of  course,  were  it  shown 
that  the  plaintiff  contracted  with  the  father  to  make  them,  if  the 
father  became  his  debtor,  his  sole  debtor,  for  them,  and  he  looked 
to  the  father  for  pay,  he  could  claim  nothing  from  the  heirs. 
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I  do  not  consider  that  the  evidence  at  present  shows  such  a  case 
as  enables  us  to  say  this. 

So  much  of  the  decree  complained  of  as  ddsallowB  lihe  claim 
of  the  pl^ntiff  or  Lavina  Broyles  or  L.  M.  Broyles  for  repairs, 
improvements,  or  rents  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  respect  thereto,  according  bo  principles 
above  stated,  so  far  as  applicable,  and  further  according  to  prin- 
ciples governing  courts  of  equity  in  such  case. 

Of  the  Lilabillty  of  One  Cotenant  to  Another  for  Bents  and  Profits  Re- 
ceived from  and  for  Expenditures  Made  upon  Their  Common  Prop- 
erty.' 

By  the  Common  Lav,  a  cotenant,  though  In  possession  of  the  en- 
tire property  of  the  cotonancy,  whether  he  used  It  hlniself,  and 
thereby  received  advantflges  and  profits,  or  let  it  to  his  tenants,  who 
paid  bim  rents  for  the  use  and  occupation  thereof,  was  not  an«wer- 
abte  to  the  other  co-owners,  either  for  the  advantiigea  enjoyed  or 
the  rents  actually  received.  To  make  him  so  answerable,  It  was 
necessary  to  esta/blisu  an  agreement,  express  or  Implied,  between 
him  and  his  fellow-tenants,  by  virtue  of  which  he  either  undertook  to 
compensate  them  for  his  exclusive  use  of  the  property,  or  to  col- 
lect the  rents,  and  to  pay  them  their  share  or  some  other  portion 
thereof:  Cotler  v.  Gurrier,  54  Me.  81;  Freeman  on  Cotenancy  and 
Partition,  sec.  200:  Henderson  v.  Eason,  17  Ad.  &  E.,  N.  S.,  718: 
Hudson  V.  Coe,  79  Me.  83;  1  Am.  St  Rep.  288;  Nelson  v.  Clay,  7  J. 
J.  Marsh,  138;  23  Am.  Dec.  387;  Webster  v.  Calef,  47  N.  H.  289; 
Wheeler  v.  Home,  Willes,  208.  The  early  common  law  upon  th** 
subject  was  thus  stated:  "If  one  Joj'nteuant  or  tenant  in  common 
of  land  maketh  his  companion  his  bayllfe  of  his  part,  he  shall  have 
action  of  account  against  him,  as  hath  been  said.  But  although  one 
tenant  In  common  or  joyntenant  without  being  made  baylife  taketh 
the  whole  profits,  no  action  of  account  lieth  against  him;  for  m  an 
action  of  account  he  mn-sst  charge  him  as  guardian,  baylife.  or  ro- 
celver,  as  hath  been  aald  before,  which  he  oannat  do  Jn  tl:is  case, 
unless  his  companion  constitute  him  badllfe.  And.  therefore,  all 
those  bookes"  which  affirm  that  an  action  of  account  lieUi  by  o;ie 
tenant  In  common,  or  jolntenanf,  against  another,  must  be  intended 
when  one  maketh  the  other  his  balllfe,  for  other\vlse  never  his 
hnlllfe  to  render  an  account.  Is  a  good  plea":  Coke  on  Littleton, 
209b. 

LinbilUy  Creatfd  f>y  the  Statute  of  Annr. — To  provide  some  appro- 
prlate  remedy  by  one  cotenant  against  the  other,  the  English  stnt- 
ufe  4  &  5  Anne,  chapter  10,  was  enacted,  the  twenty-seventh  secnon 
of  which  declared:  "Actions  of  account  shall  and  may  l>e  brnii;r!if 
and  mainrained  agahjst  the  executors  and  administrators  of  pv(  rr 
Kuardlac,  bailiff,  and  receiver;  and  by  one  Joint  tenant,  and  tenan: 

*SKrKRKI«ai  TO  MOKOORAPHTC   NOTRS. 

Liability  of  ootensnta  to  account  for  rent*  and  proflta,  and  for  use  and  occapa- 
tlon:  Note  to  Earljr  v.  Friend,  78  Am.  Dec.  fAV-OA**. 

RlKbuofcotenanta  to  contribution  for  repalriand  ImprorementM:  Note  to  Robin* 
son  T.  McDonald.  82  Am.  Dec.  48J-487. 

The  Hen  of  one  cotenaut  on  the  moletjr  of  another:  Note  to  Plack  r.  Qoanell.  86  Am. 
«t.  Rep.  41^-122. 
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In  common,  his  executors  abd  administrfilors,  against  the  other  as 
bailiCf,  for  receiving  more  tlian  comes  to  his  just  share  or  propor- 
tion; and  against  the  executor  and  administrator  of  such  joint  tenant 
or  tenant  in  common;  and  the  auditors  appointed  by  the  court, 
whore  such  action  shall  be  pending,  shall  be  and  are  hereby  empow- 
ered to  administer  an  oath,  and  examine  the  parties  touching  the 
matters  dn  question,  and,  for  their  plains  and  trouble  in  auditing  and 
taking  such  account,  have  such  allowance  as  the  court  shall  adjudge 
to  be  reasonable,  lo  be  paid  by  tlie  party  on  whose  side  the  balance 
of  the  account  shall  appear  to  be."  Under  this  statute,  wherever  the 
relation  of  cotenancy  exists,  there  is  a  iiabiiity  to  account.  This  lia- 
bility is,  however,  generally  dependent  upon  some  demand  for  such 
account,  and  a  demand,  to  be  effective,  cannot  be  repeated  day 
after  day  or  month  after  month,  but  only  at  reasonable  periods. 
Therefore,  where  the  cusitom  of  the  country  Is  to  reckon  the  rents 
at  annual  or  other  stated  penods  or  times,  such  times  must  be 
adopted  as  the  reasonable  ones  at  which  a  cotenant  receiving  rent 
may  be  required  to  account:  Barnum  v.  Landon,  25  Conn.  150.  The 
liability  to  account  does  not  arise  upon  a  mere  suggestion  that  the 
defendant  has  received  rents  and  profits,  but  it  must  further  appear 
that  he  has  received  more  than  his  share  or  proportion:  Early  v. 
Friend,  16  Gratt.  52;  78  Am.  Dec.  649;  Hayden  v.  Merrill,  44  Vt.  336; 
8  Am.  Rep.  372;  Stupton  v.  Richardson,  13  Mees.  &  W.  21;  Irvine  v. 
Hanlin,  10  Serg.  &  R.  221;  Sargent  v.  Parsons,  12  Mass,  149;  Wheel- 
er v.  Home,  Willes,  210;  Eason  v.  Henderson,  12  Ad.  &  E.,  N.  S.,  996. 

In  some  of  the  United  States,  the  statute  of  Anne  has  been  re- 
garded as  part  of  the  common  law  of  the  country,  and  in  others 
statutory  provisions  of  very  similar  import  have  been  enacted.  The 
courts  of  this  country  have  not,  hoAvever,  bee©  able  to  agree  respect- 
ing the  constimction  of  the  statute  of  Anne  and  others  having  a 
similar  phraseology.  This  statute,  in  effect,  created  a  liability 
against  a  eotenant  "for  receiring  more  than  comes  to  his  just  share 
or  proportion,"  The  cases  in  which  the  action  to  account  hare  been 
sought  to  be  sustained  under  this  statute  divide  themselves  into  two 
classes.  In  the  first  are  comprised  all  cases  In  which  the  coten- 
ant sought  to  be  held  liable  has  received  from  a  third  person  the 
rents  or  profits  of  the  common  property.  The  second  class  iucludes 
the  cases  in  which  the  cotenant  complained  of  has  not  received  any- 
thing from  third  persons,  but  has  directly  appropriated  to  himself 
the  use  and  enjoyment  of  all  of  the  common  estate,  or  of  more  than 
his  share  thereof. 

For  Bents  Received.— In  the  oases  on  the  first  class,  namely,  those 
In  whdch  the  cotenant  has  received  from  a  third  person  the  rents  and 
profits  of  the  common  property,  thei'e  is  no  doubt  of  his  liability  to 
account  to  his  cotenants  if  he  has  received  more  than  his  share 
thereof:  Crow  v.  Mark,  52  111.  332;  Gayle  v,  Johnson,  80  Ala.  395; 
Hazard  v.  Albro.  17  R.  I,  181;  Holmes  v.  Best,  58  Vt  547;  Huff  v. 
McDonald,  22  Ga,  161;  68  Am.  Dec.  487;  Israel  v.  Israel,  30  Md.  120; 
96  Am.  Dec.  571;  Izard  v.  Bodlne,  11  N.  J.  Eq.  403;  69  Am.  Dec.  595; 
Pope  V.  Hawkins,  16  Ala,  324;  Puckett  v.  Smith,  5  Strob.  26;  53  Am. 
Dec.  686;  Schlssel  v,  Dixon,  129  Ind,  139, 

For  Use  or  Occupancy,  no  lients  Being  Received. — A  cotenant, 
though  In  the  exclusive  occupancy  of  the  common  property,  or  some 
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part  thereof,  may  receive  nothing  from  third  persons  on  Its  aci?ount, 
and  yet  i<s  use  may  be  of  great  advantage  to  him,  or  may,  in  con- 
nection with  his  skill  and  labor,  result  in  great  proflta.  Then  the 
question  arises  whether,  tmder  the  terms  of  the  statute  of  Anne  and 
of  other  statutes  of  similar  Import,  he  has  received  more  than  his 
Just  share  or  proportion,  and  has  become  answerable  to  Ms  coten- 
ants  for  the  excess.  These  statutes  do  not,  in  terms,  at  least,  pur- 
port to  interfere  with  the  rights  of  cotenants  In  the  use  and  enjoy- 
ment of  the  common  pToi)erty,  whether  real  or  personal  Unless 
these  statutes  can  be  regarded  as  working  a  greater  change  in  the 
common  law  tlian  appears  upon  their  face,  eacli  cotenant  must  be 
Ptlll  regarded  as  having  the  right  to  enter  and  enjoy  every  part  of 
the  common  estate.  This  right  cannot  be  impaired  by  the  fact  that 
another  of  the  coTonants  absents  himself,  or  does  not  chooee  to  claim 
his  right  to  an  equal  or  common  enjoynient;  and  it  would  be  In- 
equitable to  compel  a  cotenant  In  possession  to  account  for  profits 
realized  oirt  of  his  skill,  labor,  or  business  enterprise,  when  he  has 
DO  right  to  call  upon  hds  feUow-tena.nt  to  contribute  anything  tow- 
ard the  production  of  those  profits,  nor  to  bear  his  proportion  when, 
through  bad  years,  failure  of  crops,  or  other  unaccountable  misfor- 
tune, the  use  made  of  the  estate  has  resulted  in  a  loss,  instead  of  a 
profit,  to  the  one  In  possession.  Hence  crops  raised  by  one  of  tlje 
cotenfl-otfl  on  any  part  of  the  common  lands  are  not,  In  the  absence 
of  an  agreement  to  that  effect,  hold  in  cotenancy.  They  belong  ex- 
clusi-vely  to  the  one  whose  Industry  has  produced  them:  Creed  r. 
People,  81  111.  5C5;  Freemiui  on  Cotenancy  and  I'artition,  sec.  258; 
Kennon  v.  Wright,  70  Ala.  434;  IjC  Barron  t.  Babcock,  122  N.  Y.  153; 
19  Am.  St.  Rep.  488.  A  cotenant  In  exclusive  use  or  occiipfin(*y  of 
the  comnxra  property  cannot  be  regarded  as  asserting  any  right  to 
which  he  Is  not  entitled,  even  though  such  use  and  occupancy  may 
result  In  the  i*ealizatlon  of  vast  profits.  Hence  a  slight  preponder- 
ance of  authority  affirms  that,  where  the  common  law  still  prevails, 
and  where  It  has  been  no  farther  modified  than  by  statutory  provi- 
sions of  import  similar  to  those  to  be  found  In  the  statute  of  Anne, 
one  cotenant  Ls  not  answerable  to  another  merely  for  tiaing  more 
than  his  proportion  of  the  common  property,  although  realizing  prof- 
Its  from  such  use:  Askin  v.  Jefferson,  05  Tex.  137;  B<>Jknap  v.  Bel- 
knap, 77  Iowa,  71;  Brown  v.  Wellington,  106  Maiw?.  318;  8  Am.  Rep. 
o30:  Carver  v.  Fennimore,  110  Ind.  23G;  Crane  v.  Waggoner,  27  Ind. 
n2;  89  Am.  Doc.  493;  Davis  v.  Hutton,  127  Ind.  485;  Everts  v.  Beach, 
31  Ml<*h.  I.IO;  18  A  in.  Rep.  10.0;  Fielder  v.  Chlkls,  73  Ala,  507;  Cayle 
T.  Johnston,  80  Ala.  395;  Goodenow  v.  Ewer,  16  Gal.  471;  70  Am. 
Dec.  540:  Hamby  v.  Wall,  48  Ark.  135;  3  Am.  St.  Rep. 
218;  Henderson  t.  Rason,  17,  Ad.  &  B.  N.  S.,  701,  718; 
Howard  T.  Throckmorton,  CO  Cal.  79;  Humphries  v.  Davis, 
100  Ind.  309;  Israel  v,  Israel,  30  Md.  120;  08  Am.  Dec. 
n71;  Izard  v.  Bodlne,  11  N.  J.  Eq.  4a3;  09  Am.  Doc.  595;  Kean  v. 
Connelly,  25  Minn.  222;  33  Am.  Rep.  458;  Ilanse  t.  Ilanse.  29  Minn. 
2.52;  MclAUghlin  r.  McLaughlin,  80  Md.  115;  McMahon  r.  Burchell, 
2  Phill.  184;  Mf>«es  r.  Rogg.  41  Me.  Sf/);  00  Am.  Dec.  250;  I/e  Barron 
T.  Babcock,  122  N.  Y.  153:  19  Am.  St.  Rep.  48.8;  Nell  v.  Schax-kleford. 
45  Tex.  119:  OKl>om  V.  OsiKirn,  02  Tex.  495;  Took  v.  Can»<'n1<T  7 
Gray,  283;  06  Anu  Dec.  477;  Pico  v.  Columbct,  12  CaL  414;  78  Anu 
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Dec.  550;  Rag-an  v.  McCoy,  29  Mo.  367;  Reynolds  v.  Wllmeth,  45 
Iowa,  093;  Sailer  v.  Sailer,  41  N.  J.  Eq.  598;  Sargent  v,  Pa,rsons,  12 
Mass.  152;  West  v.  West,  90  Ala.  458;  Loake  v.  Hayes,  13  Wash.  213; 
52  Am.  St.  Rep.  34;  'Scantlen  v.  Allison,  32  Kan.  376;  Kline  v.  Ja- 
cobs, 68  I'a.  St.  57;  Buterpirise  etc.  Co.  v.  National  etc.  Co.,  172  Pa. 
St.  421;  51  Am.  St.  Rep.  746. 

The  Reason  of  the  Rule  maintained  bj'  the  authorities  just  cited  Is, 
not  only  that  the  tenant  In  possesision  has  not  received  rents  or  prof- 
its, but  further  that  he  has  not  infring^ed  upon  any  right  of  Ms  fel- 
low-tenants, nor  done  anything  to  prevent  their  shaj'ing  as  fully  as 
himself  in  the  beueitits  of  the  cotenancy,  and  that  they  cannot,  by 
remaining  idle  and  indifferent  themselves,  speculate,  Avithout  risk, 
on  the  chances  of  his  obtaining  profits  as  the  result  of  his  labor, 
entea-prise,  or  skill  in  the  use  of  the  common  propeily.  In  the  cases 
where  these  reasons  do  not  exist,  the  rule  itself  wiU  generally  not 
be  applied.  Therefore,  where  the  tenant  in  possession  has  prevented 
his  fellow-tenants  from  sharing  in  the  use  of  the  property,  he  is  lia- 
ble to  them  for  using  and  occupying  more  than  his  share.  He  may 
prevent  tlieir  shaa'ing  in  such  use  with  him  either  by  entering  into 
an  agreement  with  them,  express  or  Implied,  to  pay  rent.  In  which 
case  he  l>eeomes  their  tenant  as  to  their  moiety,  or,  by  excluding 
them  from  the  possession  of  their  share,  and  perhaps  by  various 
other  acts  through  which  he  may  be  enabled  to  obtain  or  keep  for 
himself  the  possession  and  use  of  more  than  his  shai'e,  when,  but 
for  sucJi  acts,  the  others  would  have  been  in  the  enjoyment  of  equal 
privileg'es  with  him. 

Agreement  to  Pay  Rent  —  There  is  no  doubt  that  cotenants  may 
occupy,  as  between  each  other,  the  relation  of  landlord  and  tenant: 
DarviciS  v.  Skinner,  58  Wis.  638;  46  Am.  Rep.  665;  Freeman  on  Co- 
tenancy and  Fai-tition,  sec.  164;  Kites  v.  Church,  142  Mass.  586;  in 
which  event  the  one  yielding  exclusive  possession  to  the  other  has 
the  right  to  enforce  payment  of  the  sum  stipulated  to  be  paid  for 
rent,  or,  if  the  suni  is  not  fixed  by  the  agreement,  then  to  recover 
upon  a  quantum  mei'uit.  When  one  cotenant  has  leased  his  moiety 
to  another,  they  are  entitled  to  the  respective  rights  and  remedies  of 
laindlm'd  and  tenant,  and  the  former  may  sue  for  and  recover  rent, 
and  lias  the  right  to  distrain  for  the  amount  due  him:  Cowper  v. 
Fletcber,  6  Best  &  S.  470;  Luther  v.  Arnold,  8  Rich,  24;  62  Am.  Dec. 
422;  Story  v.  Johnson,  2  Younge  &  C  Ex.  586;  and  may,  by  an  ac- 
tion of  unlawful  detainer,  compel  his  restoration  to  the  possession  of 
all  his  moiety  on  the  expir<aition  of  the  lease:  Freeman  on  Cotenancy 
and  Partition,  sec.  295;  while  the  latter  may  recover  of  the  former 
for  any  Invasion  of  his  rig'ht  under  the  lease  to  be  in  exclusive  pos- 
session of  the  property:  Baird  v.  Baird,  1  Dev.  &  B.  Eq.  524;  31  Am. 
Dec.  399;  Brlttin  v.  Handy,  20  Ark.  404;  73  Am.  Dec.  497;  Freeman 
on  Cotenancy  and  Partition,  sees.  164,  268;  Gunter  v.  Laflan,  7  Cal. 
588;  O'Hear  v.  De  Goe«briand.  33  Vt.  593;  80  Am.  Dec.  653. 

The  relation  of  landlord  and  tenant,  with  its  consequent  obligation 
to  pay  rent,  may  result  from  an  implied,  as  well  as  from  an  ex- 
press, agreement,  as  where  it  Is  clear  that  one  cotenant  has  been 
put  or  left  in  exclusive  posisession  Tinder  such  circumstances  that  the 
others  believe,  and  have  a  right  to  believe,  that  he  expects  to  com- 
pensate them  for  any  use  or  occupancy  beyond  his  share.  "An  agree- 
ment to  pay  for  use  and  occupation  may  be  implied  as  well  where 
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the  parties  axe  tenants  In  common  as  In  any  other  case.  The  only 
difference  being  that  the  relation  of  landlord  and  tenant  \rlll  not  l>e 
so  readily  Infei-red  from  occupation  In  the  case  of  a  coteuaut  as  in 
the  case  of  a  strauger.  If  the  conduct  of  the  eotenanta  toward  eacii 
other  in  relation  to  the  occupancy  of  the  premises  has  been  such 
that  an  Agx-eement  to  use  each  a  particular  part  of  the  premises  can 
reasonably  be  implied,  then  either,  on  l>eing  dlsturl>ed  in  his  (pos- 
session, is  entitled  to  the  same  remedies  as  though  no  relation  of  co- 
teiiancy  existed":   Boley  v.  Barutlo,  120  111,  192. 

Whether,  aXter  the  expiration  of  the  term  of  a  lease  from  ooie  co- 
teiiaii/t  to  another,  the  lessee  remaining  In  exclusive  posBesslou  is 
presumed  to  do  so  as  a  teuajit  holding  over,  and  therefore  to  be  lia- 
ble for  rent,  is  a  question  irpofn  •w-hloh  the  decisions  are  not  harmo- 
nious. Of  course,  the  lessee  does  not,  by  accepting  a  Iwise,  make  him- 
S4'lf  forever  the  tenant  of  tlie  lessor,  nor  obliga-te  himself  to  jield 
to  "the  latter  the  exclusive  possession  of  the  property  on  the  expira- 
tion of  ihe  lease;  for,  after  such  expiration,  he  has  the  right  to  as- 
sume to  the  property  the  character  and  situation  which  he  held  to- 
ward it  before  the  lease  was  made;  and  he  may  doubtless  end  the 
relation  of  landloi-d  and  tenant  by  exprtes  notice,  or  by  any  course 
of  conduct  which  will  charge  his  fellow-tenants  with  notice  tliat  the 
lease  is  regarded  as  at  an  end.  On  the  other  hand,  if  he  remains  silent, 
and  there  is  nothing  to  indicate  to  his  landlord  that  the  lessee  deems 
his  estate  as  such  terminarted,  and  his  rights  to  be  only  those  of  .a 
tenant  in  common,  the  presumption  should  be  Indulged  that  he  re- 
mains In  possession  as  lessee,  and  therefore  under  obligation  to  pay 
the  same  rent  designated  in  his  lease:  Chapln  v.  Foss,  75  111.  280; 
Harry  v.  Harry,  127  Ind.  91;  O'Connor  v.  Delaney,  53  Minn.  247;  39 
Am.  St.  Rep.  GOl.  A  respectable  minority  dissents  from  this  -view, 
and  maintains  that,  after  the  termination  of  his  lease,  the  leasing 
cotenont  should  be  presumed,  though  be  continues  in  exclusive  pos- 
seesion,  to  be  holding  in  his  capacity  as  cotenan4^,  rather  than  In 
that  of  lessee:  McKay  v.  Mumford,  10  Wend.  352r  Rockwell  v.  Luck, 
38  Wis.  70. 

During  an  Exclvfion  or  Adverse  Holding. — If  a  cotenant  in  exclu- 
Plve  possession  holds  adversely  to  the  other  owners,  or  refuses  to 
permit  them  to  share  in  the  possession,  or  commits  any  ether  art 
which  they  may  deem  an  ouster,  he  becomes  answerable  to  them 
for  tlie  value  of  the  use  and  occuixition  of  their  share  of  the  prop- 
erty. In  such  a  caj»e.  It  is  not  malcTlal  whether  he  makos  profits 
or  not  In  excluding  the  others  from  possession,  he  has  denied 
them  a  right,  and  must  compensate  them  for  any  damages  sustained 
hv  th<»ni.  whetlwr  his  wrong  has  been  profitable  to  himself  or  not: 
Orane  r.  Waggoner,  27  Ind.  52;  89  Am.  Dec.  493;  Austin  v.  Barrett, 
44  lowfl.  488;  Sears  v.  Sellew,  28  Iowa,  590;  Dodge  v.  Davis,  85  Iowa, 
77;  Israel  ▼.  Israel.  30  Md.  120;  93  Am.  Dec.  571;  Zapp  T.  MiUer,  180 
N.  Y.  51 ;  Osbom  v.  Osborn,  02  Tex.  495, 

We  conw  now  to  the  consideration  of  a  more  difficult  class  of 
cases;  those  hi  which  there  has  neither  been  an  agreement  to  pay 
rent  nor  an  oiuUer  or  exchmlon  of  the  cotenants,  Imt  In  whif'h  one  of 
them  hts,  nevertheless,  through  rome  act  of  the  other  been  de- 
t»rlvrd  of  h!»  Just  shan-  In  the  nw  or  F>roflts  of  the  oommon  proporiy. 
It  may  be  of  sQcb  a  character  that  It  cannot  be  advuiitageouuly  oe- 
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cupled  by  but  one  person,  and  is  susceptible  of  being  rented  to  otb- 
ei's  to  realize  profits,  and  one  of  the  cotenants  may  Iiave  exclusive 
possession,  and  may  refuse  to  join  in  any  lease.  In  New  Jersey,  it 
has  been  held  that  when  the  premises  are  not  susceptible  of  occu- 
pancy by  more  than  one  of  the  coteuants,  then  the  one  In  possession, 
especially  If  he  refuses  to  join  with  the  others  in  an  advantageous 
lease,  and  thereby  deprives  them  of  the  profits,  Is  liable  to  them: 
EdsaU  V.  Men-ill,  37  N.  J.  Eq.  116;  Izard  v.  Bodlne,  11  N.  J.  Eq.  403; 
69  Am.  Dec.  595.  The  courts  of  this  state,  however,  have  not  al- 
together accepted  the  construction  of  the  statute  of  Anne  maintained 
by  a  majority  of  the  other  courts,  and  perhaps  their  decisions  in 
the  cases  last  cited  may  have  been  due  to  this  fact,  and  may  there- 
fore not  so  modify  the  mle  that  one  cotenant  is  not  liable  to  an- 
other except  for  receiving  more  than  his  just  share,  as  to  create  a 
liability  for  acts  depriving  his  cotenants  of  profits,  but  not  amount- 
ing to  their  ouster.  If  one  cotenant  procures  a  conveyance  from  an- 
other, and  holds  exclusive  possession  thereunder  and  the  conveyance 
is  afterward  canceled  for  fr-aud  in  its  procxirement,  the  tenant  so 
holding  is  liable  for  use  and  occupation.  This  liability  may  be  sup- 
ported, however,  on  the  ground  that  the  wrongful  acts  In  question 
were  equivalent  to  an  actual  exclusion  or  ouster:  Zapp  v.  Miller, 
109  N.  Y.  51. 

That  a  cotenant  guilty  of  the  ouster  of  his  fellow-tenant  is  an- 
swerable for  the  value  of  the  use  and  occnpation  of  the  tatter's 
moiety  we  have  conceded.  We  cannot  here  undertake  to  give  in  de- 
tail the  tests  for  determining  what  acts  may,  at  the  election  of  a 
tenant  out  of  possession,  be  treated  as  an  ouster.  Cases  may  be 
found  declaring  that  the  sole  possession  by  one  cotenant  of  prop- 
erty incapable  of  division  or  of  separate  occupation  Is  an  ouster  of 
the  other:  Annely  v,  De  Saussure,  26  S.  C.  497;  4  Am.  St.  Rep.  725. 
But  such  a  piece  of  property  may  be  occupied  by  one  of  the  coten- 
ants, because  the  others  do  not  wish  to  sliare  therein,  nor  to  take 
the  risk  necessary  to  Its  profitable  use,  and  surely,  under  these  cir- 
cumstances, the  one  in  possession  Is  guilty  of  no  exclusion  of  his  fel- 
low-owner and  of  no  wrong  for  wliich  the  latter  ought  to  be  com- 
pensated. An  ouster,  whether  committed  against  a  tenant  in  com- 
mon or  against  an  owner  In  severalty,  is  a  wrongful  dispossession 
or  exclusion  of  a  party  from  real  property  who  is  entitled  to  be  in 
possession  thereof,  and  must  necessarily  be  acoompanled  with  an 
intent  to  effect  such  exclusion:  Freeman  on  Cotenancy  and  Parti- 
tion,  sec.  228. 

Cases  Maintaining  Liability  for  use  and  Occupation. — As  already 
suggested,  the  courts  have  not  agreed  in  the  construction  of  the  stat- 
ute of  Anne.  Even  in  England,  it  was  at  first  determined  that  ajti 
actual  reception  of  rents  and  profits  from  a  third  person  was  not 
essential  to  the  liability  of  a  tenant  in  common  to  account,  and  that 
he,  if  in  exclusive  possession  of  more  than  his  share,  must  account 
for  profits  received,  though  resulting  from  his  own  use  of  the  proi>- 
erty:  Eason  v.  Henderson,  12  Ad.  &  E.  986;  orerruled  In  Henderson 
V.  Eason,  17  Ad  &  E.,  N.  S.,  701.  Before  the  construction  of  the 
statute  had  been  thus  settled  in  England,  various  American  judicial 
tribunals  liad  been  called  upon  to  construe  and  apiily  it,  and  some 
of  them,  chiefly  in  tlie  southern  states,  had  reached  the  conclusioa 
Am.  St.  Rkp..  Vol.  Lll.  — 69 
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first  announced  In  the  mother  country,  and  others,  though  not 
called  upon  to  decide  the  question  until  after  it  had  been  settled  In 
England,  refu£ed  to  follow  the  decision  there  made  on  the  grounds 
tJiat  "it  is  too  recent  to  be  absolutely  binding  as  an  authority  for 
construing  our  statute,  so  long  in  force  before  the  decision  -was 
made":  Hayden  v.  Merrill,  44  Vt  S3();  8  Am.  Rep,  372.  In  many  of 
the  states  In  which  the  statute  of  Anne,  or  statutes  of  s'.mJlar  Im- 
port, are  In  force,  a  cotenant  in  exclusive  possession  and  realizing 
profits  In  excess  of  his  share  may  be  requiriHi  to  account  to  Lis  fel- 
low-tenant, though  there  has  been  no  receipt  of  rents  and  proliia 
from  a  third  person,  no  ouster  or  exclusion,  and  no  agreement  to 
l»ay  pent:  Huff  v,  McDonald,  22  Ga.  131;  G8  Am.  Dec.  487;  G.age  t. 
Gage,  66  N.  H.  282;  McPherson  v.  McPherson,  11  Ired.  391;  53  Am. 
Dec.  416:  West  v.  Weyor.  46  Ohio  St,  66;  15  Am.  St.  Rep.  552; 
Thompson  v.  Bostlck,  1  McMull.  Eq.  75;  Ajinely  v.  De  Saussaure, 
26  S.  C.  497;  4  Am.  St.  Rep.  725;  Tliomsou  v.  Tcake,  38  S.  C.  440; 
Hayden  v.  Merrill,  44  Vt  336;  8  Am.  Rep.  372;  Ruffners  v.  Lewis.  7 
Leigh.  720:  30  Am.  Dec.  513;  Early  v.  Friend,  16  Gratt.  21;  78  Am. 
Dec.  649;  Graham  t.  Pierce,  19  Gratt  28;  100  Am.  Dec.  658;  Ward  v. 
Ward,  40  W.  Va.  611;  ante,  p.  911;  McGahan  r.  National  Bank,  156 
U.  S.  218.  In  other  states,  statutKS  have  been  enacted  making  the 
liability  In  such  cases  unquestionable,  as  where  they  provide  that 
every  cotenant  Is  required  to  account  who  shall  take  and  use  the 
I-rollts  and  benefits  of  the  common  estate,  or  any  greater  propor- 
tion than  hla  or  her  Interest;  WooUey  v.  Schrader,  116  111.  29;  Holey 
T.  BaruUo,  120  111.  192;  McParland  v.  Larkln,  155  111.  84;  Alniy  v. 
Daniels,  15  R.  I.  318.  In  Tennessee,  a  tenant  In  common  of  real 
property  who  merely  occupies  tlie  whole  thereof  witliout  obstruct- 
ing the  rights  of  the  other  tenants  cannot  be  held  liable  for  an  oc- 
cupation rent:  Scbnelder  v.  Taylor.  16  Lee,  304.  It  appears,  however, 
in  tills  state  tii.it  if  it  is  clearly  shown  that  a  cotenant  \\"9is  in  ex- 
cltislve  possession  of  the  property,  and  realized  profits,  he  is  liable  to 
account  therefor,  though  they  were  not  received  as  rents,  but  from 
the  use  made  by  him  of  the  property  in  cultivating,  Improving,  and 
managing  It  as  if  It  were  lils  own:  Tyner  v.  Fenner,  4  I^ea,  469. 

No  opinion,  other  than  that  In  the  principal  case,  has,  so  far  as  we 
ran  ascertain,  considered  whether  the  statute  of  Anne  and  similar  en- 
actments apply  to  coparceners.  It  Is  true  they  are  not  mentioned  in 
the  statute;  but  the  \^Tongs  which  it  was  Intended  to  redress  apply  to 
them  aa  well  as  to  other  co-owners,  and  we  should  l>e  mucli  sur- 
prised at  ft  decision  holding  that  a  coparcener  receiving  the  entire 
rents  of  the  common  property  was  under  no  obligation  to  account 
therefor:  and  yet  the  liability  to  account  for  rents  recelve<l,  whero 
the  one  party  has  not  collected  them  as  bailiff  or  agent  of  tlie  other. 
Is  dependent  on  the  statute.  We  think  the  ruling  in  the  prlnolpal 
coHC  due  to  the  fact  that  the  compelling  a  co-owner  to  account  when 
he  has  neither  received  rents  or  profits  from  a  third  person,  nor  Iw^en 
gu'Ity  of  any  ouster  or  exclusion  of  his  co-owner.  Involves  manifest 
Injustice,  and  Is  contrary  to  the  weight  of  the  authorities,  awl  the 
court  did  not  wish  to  apply  to  coparceners  an  erroneous  const ructloa 
of  law  which  Its  predecessors  had  applied  to  other  co-owners. 

The  requlrlne  a  coto^nant  In  possession  of  property  to  account  for 
profits  realized,  though  be  has  not  excluded  hla  fellow-tenauta,  <h«> 
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ates  a  sort  of  partnership  In  the  profits,  but  none  in  the  losses.  At 
least,  the  tenant  out  of  possession  is  not  liable  to  make  good  losses 
eulBfered  nor  is  he  chargeable  -with  expenditures  made  nor  for  ser- 
vices rendered;  and  there  is  much  difficulty  in  ascei'tainiug  to  what 
ex'tent  he  may  profit  by  the  labor,  skill,  and  expenditure  of  the  ten- 
ant in  possession  without  making  any  return  or  allowance  therefor. 
If  the  proceeding  to  account  takes  place  in  a  court  of  equity,  it 
must  doubtless  be  conducted  upon  equitable  principles,  and  these 
principles  we  judge  to  be  equally  applicable,  though  the  court  hav- 
ing jurisdiction  of  the  action  or  proceeding  is  not  a  coui't  of  equity. 
The  first  difficulty  arises  when  the  property,  at  the  time  the  exclu- 
sive possession  is  commenced,  was  not  in  a  condition  to  produce 
profits,  and  whether  then  in  such  a  condition  or  not,  its  capacity  for 
profits  has  been  greatly  enhanced  by  the  expenditures  or  skill  of  the 
occupying  tenant.  In  an  early  South  Carolina  case,  the  chancellop 
reached  the  conclusion  "that  defendants  ought  to  be  charged  with 
the  rent  of  land,  estimated  as  it  was  when  they  took  i>ossession, 
and  are  not  to  be  charged  with  the  rent  of  the  newly  cleared  land, 
or  credited  with  improvements."  "If  there  was  no  account  at  com- 
mon law  as  between  joint  tenants  and  tenants  in  common,  it  seems 
clear  tiiat  one  cotenant  could  not  charge  the  other  far  improve- 
ments put  by  him  upon  the  land.  One  man  has  no  right  to  improve 
the  land  of  another  at  the  owner's  expense.  But  is  the  tenant  out  of 
possession  is  not  to  be  charged  for  a  share  of  the  improvements,  it 
would  be  plainly  inequitable  that  he  should  be  allowed  to  claim  the 
enhanced  rent  pi'oduced  by  means  of  such  improvements.  If  the 
tenant  in  possession  should  build  a  mansion  on  the  land,  or  a  mill, 
or  manufactory,  it  would  be  enough  that  the  cotenant  should  take 
his  share  of  the  land,  increased  in  value  by  these  Improvements, 
without  charging  the  tenant  at  whose  expense  they  were  constructed 
with  rent  for  the  time  they  were  used  by  liim.  To  apply  to  the  pres- 
ent case.  If  the  premises  were  improved  by  the  clearing  and  fenc- 
ing of  new  land  or  by  erecting  the  cotton  screw,  the  defendant's  had 
no  right  to  charge  for  that.  They  had  no  right  to  make  improve- 
ments at  their  cotenants'  expense  without  their  consent.  But  they 
are  not  to  be  charged  with  the  rent  of  the  land  cleared  by  them,  be- 
cause the  premises  were  rendered  capable  of  producing  that  rent  by 
means  of  their  improvement":  Thompson  v.  Bostick,  McMull.  Eq. 
T5,  78.  In  a  later  case  in  the  same  state,  it  was  determined  that 
when  there  had  been  no  wrongful  act  or  exclusion  on  the  part  of 
the  tenant  in  possession,  he  could  not  be  held  answerable  for  any 
profits  in  excess  of  those  actually  realized,  though  he  might,  by  good 
husbandry,  have  created  greater  profits  or  have  caused  a  larger  i)or- 
tion  of  the  estate  to  be  rented  or  cultivated:  Jones  v.  Massey,  14  S. 
C.  292.  In  another  case  in  the  same  state,  in  which  it  appeared  that 
partition  must  be  made  by  a  sale,  and  in  which  the  tenant  In  posses- 
sion, who  had  made  valuable  improve^nients,  was  allowed  out  of  the 
proceeds  of  the  sale  "not  the  proportionate  part  of  all  costs  and  im- 
provements put  upon  the  common  property,  but  the  amount  which 
such  Improvements  shall,  upon  Inquiry,  be  ascertained  to  have  en- 
hanced the  value"  of  such  property,  it  was  held  that.  In  aeeountinsf 
for  rents,  he  should  account  not  for  the  value  of  the  property  Irre- 
gpectlve  of  the  Improvements,  but  for  its  value  enhanced  by  such  im- 
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provements:  Annoly  v.  De  Saussure,  26  S.  C.  497;  4  Am.  St.  Rep. 
7'2'j.  In  Virginia,  It  is  held  that  the  coteuant  in  possession  is  not 
accountable  for  the  Issues  and  proflts  actually  made  by  the  appli- 
caLiou  of  his  labor,  skill,  and  capital  to  the  proix-rty,  but  only  for 
its  fair  yearly  value  in  the  coudition  in  which  it  was  at  the  time 
It  came  into  his  possession;  and  it  was  said  that  to  adopt  any  other 
rule  was  to  make  the  compensation  depend  upon  the  accident  of  his 
being  a  "good  or  l>ad  manager,  a  prudent  and  cautious  person,  or  a 
wild  and  reckless  speculator":  Early  v.  Friend,  16  Gratt.  21,  53;  78 
Am.  Dec.  049.  The  same  principle  was  applied  in  the  later  case  of 
White  V.  Stewart,  7G  Va.  5G7,  a  case  in  which  it  appeared  that  the 
profits  of  the  property  had  heoa  very  greatly  enhanced  from  the 
"skill,  capital,  and  energy  of  tlie  occupying  tenants."  There  may  be 
cases,  however,  in  which,  from  their  peculiar  cireumsrtances,  the 
courts  of  this  state  will  not  adopt  the  rule  of  charging  tlie  occupy- 
ing tenant  with  a  fair  rental  value  of  the  property,  but  will  take  an 
account  of  his  actual  receipts  and  disbursements,  with  a  view  to 
charging  him  only  with  the  net  profits.  This  latter  rule  was  applied 
to  persons  carrying  on  e  mine,  and  the  court  said:  "The  best  mode 
of  settling  such  an  account,  and  one  which  Is  perfectly  Just,  sup- 
posing the  tenant  to  have  been  capable  and  faithful,  is  to  charge 
hJm  with  ail  bis  receipts,  and  credit  him  vriih  all  his  expenses  on 
accoimt  of  the  operation  of  the  mine":  Graham  v.  rierce,  19  Gratt. 
28,  39:  100  Am.  Dec.  6.^.  In  Massachusetts,  in  an  action  of  as- 
sumpsit by  one  cotenant  against  another  to  recover  the 
former's  share  of  the  profits  realized  from  carrying  on  a  gar- 
den farm.  It  was  held  that  the  defendant  should  be  allowed 
for  his  eervlces,  board,  and  the  use  of  animals  and  utensils  In 
realizing  the  money  re<'eivod  by  him,  and  also  for  taxes  paid 
upon  the  common  proporty:  Dewing  v.  Dewing,  165  Mass.  230. 
As  a  general  rule,  it  may  be  conceded  that  if  a  tenant  in  common 
enters  upon  the  common  estate,  which  then  yields  no  profit,  and  so 
Improves  It  as  to  make  It  productive,  he  is  entitled  to  all  the  profit* 
produced  by  the  means  of  such  improvements,  and  without  making 
any  allowance  against  him  for  the  Increase  In  value  occasioned 
thereby.  This  principle  must  be  equally  applicable  when,  though  at 
the  time  of  taking  exclusive  possession,  tlie  estate  is  capable  of 
yielding  some  profit,  but  its  capacity  In  that  resi>ect  la  enhanced  by 
Improvements  suhsequenUy  made  by  the  occupying  tenant:  Worth- 
Ington  V.  Hills,  70  Md.  172;  NeLson  v.  Olay,  7  J.  J.  Marsh,  138;  23 
Am.  Doc.  387;  Ford  v.Knnpp,  102  N.  Y.  13.">;  55  Am.  Rep.  782;  Leake 
T.  Hayes,  13  Wash.  213;  52  Am.  St.  Rep.  34. 

Even  in  those  states  In  which  a  covenant  may  be  required  to  ac- 
count for  property  used  by  him  exclusively,  it  Is  not  every  exclu- 
sive use  of  a  parcel  thereof  tliat  creates  liability.  If  It  is  guscepUble 
of  occupation  In  severalty  by  the  various  owners,  each  may  use  for 
his  exclusive  benefit  any  i)a!'t  not  dLsproportlonate  to  his  interest 
without  Incurring  any  liability  to  the  others,  tlielr  remedy  being  to 
use  for  them»elve«  other  parts  of  equal  prodm'tlve  value.  In  other 
words,  a  cotenant  UKJng  a  part  not  In  excess  of  bis  share,  and  in  no 
manner  "hindering  or  exrluding  the  others  from  the  use  of  their 
Shan's,  does  not  rec<>ive  more  than  1i!h  share,"  within  the  meaning 
of  the  Rtflfnte  of  Anne  and  of  Kitnilrir  ennctnionts:  Wnnl  v.  Ward, 
40  W.  Va.  615;  ante,  p.  911;  Dodson  ▼.  Hays,  29  W.  Va.  677. 
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Mwe<f. — There  are  classes  of  property,  the  use  of  wh!ch,  If  suffl- 
clently  long  continued,  will  result  in  the  appropriation  and  user  of 
all  the  beneficial  enjoyment  of  which  such  property  can  be  capable, 
and  will  amount  to  a  practical  destruction  thereof.  This  Is  notably 
the  case  with  mining  property,  and  no  rule  can  be  formulated  which, 
in  its  application  to  such  property,  may  not,  in  some  instances,  re- 
sult in  extreme  hardship.  Thus  it  does  not  seera  just,  where  one 
cotenant  has  assumed  the  risk  and  expense  in  developing  and  oper- 
ating a  mine,  to  require  him  to  share  in  the  profits  of  the  adventure 
with  others  who  do  not  assume  any  risk  whatever,  nor,  on  the  other 
hand,  does  it  seem  equitable  to  permit  one  of  the  cotenants  to  re- 
move valuable  ores  from  a  mine,  and  thus  to  effect  a  pro  tanto  de- 
struction of  the  piM>perty,  without  any  responsibility  to  his  co-own- 
ers. The  property  Is  obviously  of  no  value  except  for  the  purposes 
of  sale,  unless  it  can  be  used,  and  the  only  use  wiiich  its  owners 
ever  ooutemplated  for  it,  and  of  which  it  is  susceptil^le,  consists  of 
the  removal  from  it  of  some  part  of  Its  elements  of  value.  Through 
such  removal  its  value  must  be  diminished,  and,  if  sufficiently  long 
continued,  must  be  exhausted.  The  cotenants  who  desire  to  use  the 
mine  must  either  be  deprived  of  all  use  thereof,  or,  If  allowed  to  use 
It,  must  assume  all  the  risk  and  expense,  and  incur  the  liability  to 
account  to  the  others  in  case  the  use  proves  protttiible,  or  the  non- 
assenting  cotenants  must  either  join  in  the  mining  operation  or  sub- 
mit to  a  use  by  another  which  will  consume  or  destroy  a  part  of 
the  property.  As  a  mine  already  opened  must  have  been  intended 
to  be  used,  and  In  its  use  to  be  finally  mined  out,  and  as  the  co- 
tenants  must  have  acquired  their  interest  in  contemplation  of,  and 
subject  to,  this  use,  and  as  each  cotenant  is  generally  entitled  to 
such  use  of  the  common  property  as  is  consistent  with  its  cttaracter 
and  circumstances,  the  better  rule  seems  to  be  that  if  sonie  of  the 
<jotenants  choose  not  to  enter  upon  and  work  the  mine,  they  may 
neither  eujoin  the  others  from  so  doing,  nor  compel  them  to  account 
after  having  so  done:  McCord  v.  Oakland  etc.  Co.,  64  Cal.  134;  49 
Am.  Rep.  G86. 

Offsets. — In  considering  the  matters  for  which  a  cotenant  must 
account  to  his  fellow-tenant,  we  have  not  devoted  any  attention 
to  demands  in  the  nature  of  counterclaims  which  the  defendant  may 
bring  forward  to  reduce  the  amount  of  the  charges  against  him.  "It 
is  not  enough  for  the  plaintiff  to  show  that  the  defendant  has  taken 
more  than  his  proportion  of  a  single  article  raised  on  the  estate,  but 
It  must  be  made  to  appear  that  he  has  received  more  tlian  his 
aliquot  part  of  the  proceeds  of  all  the  profits  of  the  common  prop- 
erty, after  deducting  all  reasonable  charges.  There  must  be  a  bal- 
ance due,  at  the  commencement  of  the  plaintiff's  action.  In  the 
hands  of  the  defendant,  as  a  result  of  a  final  settlement  of  the 
account  between  the  parties  relating  to  the  estate  owned  In  com- 
mon: Shepard  v.  Richards,  2  Gray,  424;  (il  Am.  Dec.  473;  McPher- 
Bon  V.  McPherson,  11  Ired.  391;  53  Am.  Dec.  416;  after  deducting  all 
expenses  and  countercharges:  Edsall  v.  Merrill,  37  N.  .T.  Eq.  114. 
Among  the  reasonal)le  cliarges  for  which  the  defendant  will  bo  al- 
lowed as  an  offset  are  Included  all  sums  paid  for  taxes  or  assess- 
ments, or  for  keeping  the  premises  in  ordinary  rei)alr:  Hannan  v. 
Osborn,  4  Paige,  343;  Dech's  Appeal,  57  Pa.  St.  472;  also  necessary 
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dlsbursementa  made  "for  the  Teeav«ry,  defense,  or  protection  of  the 
Joint  i>roperty,  trot  not  the  law  expenses  of  adverse  suits  betweoa 
the  tenants  In  common  themselves":  Lewis  etc.  Appeal,  67  Pa.  St. 
168.  If  the  cotenant  wlio  calls  for  the  accounting  Is  Indebted  to  the 
other  for  a  sum  advanced  iu  purchasing  the  estate,  the  latter  ks  en- 
titled to  have  the  sums  for  which  be  is  liable  applied,  first  to  the 
pajrment  of  Interest  which  had  acctraiulated  when  such  liability  ac- 
crued, and  next  tx>  the  payment  of  the  principal  aum:  Volentlne  v. 
Johnson,  1  Hill  Eg.  50. 

Rfpairt,  Liability  /or.— For  expenditures  made  upon  the  common 
property  we  doubt  whether  there  Is  auy  Instance  !u  which  one  co- 
tenant  can  be  held  personally  answerable  to  another  in  the  absence 
of  an  agreement,  either  made  In  direct  terms  or  Implied  from  the 
conduct  of  the  parties  and  the  attendant  circumstances.  At  the 
common  law,  it  is  clear  that  ihe  only  remedy,  where  premises  owned 
In  common  fell  into  decay,  and  repairs  upon  them  became  neces- 
sary, was  one  to  compel  such  repairs  to  be  made  under  the  direc- 
tion of  the  court.  The  mode  in  which  the  court  compelled  the 
parties  to  contribute  their  respective  shares  does  nor  distinctly  ap- 
pear In  any  authority  with  which  we  are  familiar.  That  by  the 
common  law  the  remedy  was  by  the  writ  de  roparatione  facieuda, 
and  by  It  only,  is  admitted:  Bowles'  case,  10  Coke,  82  b;  Leigh  v, 
Dickinson,  12  Q.B.194;  Carver  v.  Miller,  4  Ma*s.  561;  Lorlng  v.  Bacon, 
4  Mass.  576.  We  are  not  aware  of  any  instance  in  wliich  this  writ 
has  been  employed  in  the  United  States,  and  Its  use  In  the  mother 
country  was  rare.  From  the  exi.etonce  of  this  remedy  an  equity  on 
the  part  of  every  coteuaut  to  contribute  to  repairs  ha.s  been  Inferred, 
and  hence  It  has  been  claimed  tliat  if  any  of  them  fails  to  discharge 
his  duty,  and  thereby  makes  the  whole  discharge  of  the  duty  to  re- 
pair rest  upon  anotlior  cotenant,  a  promise  will  be  Implied  in  favor 
of  the  Lattex  to  contribute  to  tlie  necessary  outlay,  and  tJiercfore 
that  on  action  of  assumpsit  may  be  maintained  upon  this  Implied 
proniLse,  or  that  some  other  procteding  may  be  sustained  whereby 
JuRt  contribution  may  be  conipellod:  F'owler  v.  Fowler.  50  Conn. 
256;  Alexander  v.  Ellison,  79  Ky.  148.  But  It  should  l>e  re- 
membered that  even  at  the  common  law  no  cotenant  was  un- 
der any  general  duty  to  repair,  but  only  under  obligation  to 
make  such  repairs  as  the  coirrts  having  Jurisdiction  should  deem 
to  be  necessary,  and  then  only  to  make  them  under  tlie  dlrectiuu 
of  that  court.  While  there  are  many  cases  In  which  a  court  of 
fqulty  or  a  court  of  Jaw  administering  some  remedy  which  It  ha« 
power  to  adnilniftter  upon  equitable  prin<-iples.  may  take  into  <ou- 
slderatlon  the  fact  that  one  of  the  parties  has  made  necessary  re- 
pairs, and  may  make  an  allowance  therefor,  and  deduct  the 
auionut  thereof  from  a  sum  wlilch  Is  coming  from  the  other  party, 
we  do  not  believe  that  any  action  or  siiit  is  maintainable  by  one 
cotenant  against  another,  either  to  recover  damages  arising  from 
the  failure  of  the  defendant  to  Join  In  necessary  reixairs,  or  to  ob- 
tain a  personal  Judgment  against  him  for  moneys  paid  In  making  re- 
pairs, bowevc  necessary  they  may  have  been.  In  the  abs-Mi-v  of 
any  agreement  to  Join  therein:  Converse  t.  Ferre.  11  Mass.  82fi;  Cal- 
vert v.  Aldrieh.  W)  Mass.  70;  06  Am.  Dec.  693;  Wiggin  v.  Wlggln, 
48  N.  H.  608;  80  Am.  Dec  192;  Kidder  v.  Rlxford,  16  VU  172;  42  Am. 
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Dec.  504.  Contra,  apparently,  Moss  v.  Rose,  27  Or.  595;  50  Am.  St. 
Rep.  743.  But  there  may  be  circumstances  which  wairant  the 
inference  of  an  implied  agreement,  as  -where  the  property  waa 
being  used  for  the  common  benefit,  and  the  repaii-s  upon  a 
sudden  contingency  became  necessary,  and  some  of  the  part 
owners  were  not  where  they  could  be  consulted,  and  the  fail- 
ure to  make  the  repairs  at  once  would  have  subjected  the 
property  to  great  injury,  and  its  owners  to  loss  and  a  certain 
statutory  penalty:  Haven  v.  Melilgarten,  19  111.  95.  TTie  wiit 
to  which  we  have  referred  did  not  confer  the  remedy  in  all 
cases,  but  only  in  those  in  which  a  mill  or  house  had  fallen 
into  decay.  If  there  is  any  case  in  which  a  direct  action  may  be 
maintained  against  a  cotenant  to  recover  his  share  of  the  exi)ense 
of  repairs  upon  the  common  property,  and  in  which  he  has  not  ex- 
pressly or  impliedly  agreed  to  contribute,  it  is  clear  that  It  can 
only  be  where,  before  the  making  of  the  repairs,  he  has  h^een  re- 
quested to  join  therein,  and  has  unjusrtiflably  refused:  Louvalle  T. 
Menard,  6  111.  39;  41  Am.  Dec.  161;  Coffin  v.  Heath,  6  Met.  76;  Mum- 
ford  V.  Brown,  6  Cow.  476;  16  Am.  Dec.  446;  Stevens  v.  Thomipson, 
17  N.  H.  103;  Kidder  v.  Rixford,  16  Vt.  169;  42  Am.  Dec.  504. 

Improvements,  Personal  Liability  for. — If,  as  the  authorities  indi- 
cate, there  can  be  no  personal  judgment  against  a  cotenant  for  re- 
pairs made  upon  the  common  property,  and  not  previously  expressly 
or  impliedly  authorized  by  him,  or  for  which  he  has  not  subse- 
quently agreed  to  make  compensation,  it  must  be  that  there  can  be 
00  such  judgment  for  improvements  made  or  labor  bestowed  thereon 
without  his  consent.  Otherwise,  the  mere  ownership  of  a  moiety  of 
real  propertj'^  might  subject  its  owners  to  grievous  burdens,  which 
they  were  unable  to  meet,  and  their  personal  liability  might  continue. 
In  some  cases,  after  the  property  had  been  lost  to  them,  or  wholly 
appropriated  in  payment  of  the  claims  created  against  it.  No  co- 
tenant  is  under  any  obligation  to  his  fellow-tenants  to  improve  or 
to  cultivate  the  common  property,  or  to  bestow  upon  it  any  care 
»r  attention  wliatever,  unless  it  be  to  discharge  liens  which  have 
been  created  against  it  by  the  act  of  the  cotenauts  or  of  their  pred- 
ecessors in  interest,  or  to  satisfy  taxes  and  assessments  levied 
thereon  by  tlie  sovereign  power,  or  by  some  subordinate  ibody  or 
authority  to  which  it  has  delegated  tlie  power  to  levy  taxes  or  im- 
pose assessments;  and  this  note  does  not  undertake  to  treat  of  the 
liability  of  a  cotenant  or  of  his  moiety  of  the  propeity  when  para- 
mount liens  and  charges  have  been  discharged  by  one  of  the  co- 
owners  for  the  benefit  of  all.  For  improvements  made  or  servicts 
rendered  by  a  cotenant  he  cannot  maintain  any  action  whicii  will 
result  in  a  personal  judgmejit  against  any  of  his  follow  tenants, 
unless  he  can  prove  an  express  promise  to  pay  him,  or  such  a  state 
of  circumstances  that  a  promise  should  be  implied;  and  it  will  not  be 
implied  either  from  the  making  of  improvements  or  from  their 
utility  or  necessity:  Drennan  v.  Walker,  21  Ark.  539,  557;  Bazemore 
V.  Davis,  55  Ga.  504;  Alleman  v.  Hawley,  117  Ind.  532;  Austin  v. 
Barrett,  44  Iowa,  488;  Graham  v.  Graham,  6  T.  B.  Mon.  502;  17  Am. 
Dec.  166;  Hamilton  v.  Conine,  28  Md.  635;  92  Am.  Dec.  724;  Ran- 
Bfead  V.  Ranstpad,  74  Md.  384:  Pierce  v.  Pierce,  89  Mich.  233;  Walter 
V.  Greenwood,  29  Minn.  87;  Welland  v.  Williams,  21  Nev.  2.30;  Ste- 
Tens  V.  Thompson,  17  N.  H.  103;  Crest  v.  Jack,  3  Watts,  238;  27  Am. 
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Dec.  SM:  Moore  v.  Thorpe.  16  R.  T.  655;  Thurston  t.  Pleklnson.  2 
Rich.  Eq.  317:  46  Am.  Dec.  56;  Moore  v.  Williamson,  10  Rich.  Eq. 
823;  73  Am.  Dec.  93;  Neil  v.  Shaclielford,  45  Tex.  119;  Kidder  v. 
Rixford,  16  Vt.  1G9;  42  Am.  Doe.  504;  Redlield  v.  Gleason,  lil  Vt. 
220;  15  Am.  St.  Rep.  889.  On  the  other  hand,  there  Is  no  doubt 
that  one  cotenant  may  authorize  another  to  cultivate  or  lmi)roTe  the 
common  property  at  their  Joint  expense,  or  after  eruch  Improve- 
ment has  been  made,  agree  to  contribute  his  share  of  the  expenses, 
and  that  any  express  promise  made  by  either  cotenant  to  the  other 
Is  enforceable  to  the  same  extent  and  in  like  manner  as  if  tlie  par- 
ties were  not  cotenants:  EaJrd  t.  Jackson,  98  111.  78;  Prentice  v. 
Janssen,  79  N.  Y.  478;  Houston  v.  McCl'iney,  8  W.  Va,  135;  Rood 
V.  Jones,  8  Wis.  421;  and  a  cotenant  may  also  recover  for  his  ser- 
vices In  the  care  and  management  of  the  common  property,  where 
there  appears  to  have  been  an  understanding  between  him  and  his 
fellow  tenants  that  he  should  be  paid  therefor:  Sears  v.  Munsou,  23 
Iowa,  380.  An  express  nromlse  to  pay  for  Improvements  is  not  in- 
dispensable to  the  liability  of  one  cotenant  to  another  for  his  share 
of  the  expenses  thereof.  The  circumstances  of  the  case,  the  conduct 
of  the  parties,  the  use  to  which  they  are  putting  their  property. 
the  disposition  they  are  fc-eekinjr  to  make  of  It,  the  purpose  tliey  are 
mutually  striving  to  accomplish  by  It,  may  aU  show  that  when  the 
Improvements  wore  made,  all  the  parties  in  Interest  must  have  un- 
derstood tliat  the  expense  of  making  them  was  a  Joint  burden  to 
be  borne  by  all.  If  so.  a  promise  on  the  part  of  each  to  pay  for 
his  share  must  be  implied,  and  this  Implied  promise,  like  any  other, 
may  support  an  action,  if  there  is  a  breach  thereof:  Reed  v.  Jones. 
8  Wis.  421.  Rut  no  promise  will  be  Implied  from  tJje  mere  fact 
that  improvements  have  been  made,  nor  from  the  fact  that  the  co- 
tenants,  other  than  the  one  making  them,  did  not  protest  against 
them,  or  take  measures  to  prevent  them.  If  possible.  "This  is  tlie 
rule  at  law.  There  are,  however,  cases  In  which  an  owniT  of  land 
standing  by  and  permitting  anntluT  to  expend  his  money  In  im- 
|iro-\ing  it,  ha.s,  in  equity,  been  deemed  a  dellnciuent,  and  been  com- 
I>elled  to  surrender  his  right  on  receiving  compensation,  or  else  to 
pay  for  the  Improvement.  But  In  these  cases  there  Is  always  some 
Ingredient  which  wotild  make  it  a  fraud  In  the  owner  of  the  land 
to  insist  on  his  legal  right.  There  Is  something  like  encouragement 
to  the  other's  going  on;  or  the  one  party  acts  ignorantly  and  without 
the  means  of  better  Information,  and  the  other  remains  silent, 
when  It  Is  in  lils  power  to  prevent  him  from  exixniding  his  money 
under  a  doluslon.  To  permit  such  a  one  to  take  advantage  of  the 
mistake  would  be  revolting  to  every  sentiment  of  Justice.  But,  on 
the  otlier  hand.  I  know  no  case  where  equity  has.  on  the  mere  ground 
of  silence,  relieved  one  who  is  perfectly  acqualirted  with  his  right."*. 
or  has  the  means  of  becoming  so,  and  yet  willfully  undertakos  to 
proceed  In  expending  money  on  the  land  of  anotlior  without  ob- 
taining or  asking  his  consent.  His  Ignorance,  if  It  exists.  Is  willful, 
and  he  acts  at  his  peril":  Crest  v.  Jack.  8  Watts,  238;  27  Am.  Deo, 
353. 

There  being  no  remedy  by  an  action  at  law  on  l>ohalf  of  mie  co- 
tenant  In  the  almonce  of  an  agreenjont,  express  or  imi>H<>d.  f<rr  im- 
proTcments  made  by  the  former  on  the  couiniou  property,  tlte  next 
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question  Is,  T\-lietlier  or  not  there  is  any  other  relief  available.  Such 
relief  may  be  sought:  1.  By  claiming  the  ri^ht  to  retain  exelu'sive 
possession  of  the  property  until  payment  is  made,  op  until  the  value 
of  its  use  and  occupation  shall  indeonnlfy  the  claimant  for  his  ex- 
penditures; 2.  By  presenting  a  demand  for  the  improvements  made 
as  an  offset  in  an  action  or  proceeding  wherein  a  recoveiy  Is  sought 
for  rents  and  profits;  or  3.  By  seeliing  such  pai-tition  of  the  prop- 
erty as  will  either  give  the  party  making  the  Improvements  the 
part  of  such  property  upon  which  they  stand,  or  will  award  him  a 
larger  amount  of  property  than  he  would  be  entitled  to,  if  they 
were  not  taken  into  consideration,  or  require  actual  payment  to 
be  made  to  him  out  of  the  proceeds  of  the  property,  or  in  seme 
other  manner. 

Retaining  Possession  until  R-'imbursed  for  Improvements.  —  As  a 
cotenant  is  not  under  any  obligation  to  join  with  his  fellow  tenants 
in  improving  the  common  property,  and  they  have  no  cause  of  action 
if  they  see  proper  to  improve  it  on  their  own  account,  and  witliout 
first  securing  some  agreement  from  him  to  pay  his  share  of  the 
expenses  thereof,  it  seems  clear  that  they  have  no  right  to  Insist 
upon  remaining  in  the  exclusive  possession  of  the  property  until 
payment  is  made  to  them,  or  until,  from  such  possession,  they  shall 
be  fully  indemnified  for  tlicir  expenditures:  Young  v.  Gammel,  4 
G.  Greene,  207;  Crest  v.  Jack,  3  Watts,  238;  27  Am.  Dec.  353.  In 
several  of  the  states,  statutes  have  been  enacted,  declaring,  in  sub- 
rtance,  that  if  any  person  believing  himself  to  be  the  owner,  either 
In  law  or  in  equity,  under  color  of  title,  has  peaceably  improved,  or 
Bhall  peaceably  improve,  property,  which  shall,  upon  judicial  inves- 
tiga!tion,  be  decided  to  belong  to  another,  the  value  of  the  improve- 
ments made  shall  be  paid  by  the  successful  party  to  such  occu- 
pant before  the  court  rendering  judgment  in  such  proceeding  shall 
cause  possession  to  be  delivered  to  the  successful  party.  A  statute 
of  this  character  has  been  held  applicable  to  cotenants,  and  the 
cotenant  plaintilf  has  been  denied  the  rigiit  to  recover  his  moiety, 
except  upon  condition  of  paying  for  his  share  of  the  improvement^?, 
although  the  person  making  tho'm  had  constructive  notice  of  the 
plaintifC's  title:  Shepard  v.  Jernigan,  51  Ark.  275;  14  Am.  St.  Rep. 
BO. 

Improvements,  Setting  Them  Off  Against  Demand  for  Rents,  etc — 
The  next  mode  of  securing  compensation  for  improvements  is  to 
present  them  as  an  offset  against  the  plaintiff  in  a  suit  or  proceed- 
ing wherein  he  seeks  to  recover  for  rents  and  profits  or  for  the  use 
and  occupation  of  the  common  property.  Their  considei-atlon  is 
relevant  in  such  a  proceeding,  wbether  they  are  presented  as  an 
offset  or  not,  because,  as  a  general  rule,  the  plaintiff  will  not  be 
permitted  to  recover  for  the  use  and  occupation  of  the  property  its 
value  In  Its  improved  condition  as  against  one  who  has  made  the 
Improvements,  and  who  has  not  been  reimbursed  therefor:  Carver 
V.  Fennimore,  116  Ind.  236;  Hannah  v.  Carver,  121  Ind.  278;  Johnson 
V.  Pelot,  24  S.  C.  254;  58  Am.  Rep.  253.  In  many  of  the  states,  the 
defendant  in  a  suit  to  recover  possession  of  real  property  is  entitled 
to  offset  against  any  claim  made  against  him,  for  rents  and  profits 
or  for  the  value  of  the  use  and  occupation,  permanent  improvemetits 
made  by  him,  and,  in  some  instances,  other  imiwovemeuts  which. 
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though  not  of  a  permaBent  character,  were  essential  to  the  ordinary 
use  of  tlie  property.  Chiefly  under  the  Influence  of  statutes  of  this 
kind,  tt  has  been  held  that  a  coteuant  has,  as  against  a  claim  for 
rents  or  for  the  value  of  •  the  use  and  occupation,  the  right 
to  offset  exi)endlture8  Incurred  In  the  making  of  Improvements  suit- 
able to  the  character  and  condition  of  the  property:  Jones  v.  John- 
son, 28  Ark.  211;  Ormond  v.  Martin,  37  Ala.  598;  Horton  v.  Sledge, 
29  Ala.  408;  Scantlin  v.  Allison,  32  Kan.  376;  Pickering  t.  Pickering, 
63  N.  H.  468;  Sutton  ▼.  Sutton,  26  S.  O.  83;  McGee  v.  Hall,  28  S.  O. 
562;  Broyles  v.  Waddel,  11  Heisk.  32;  Stewart  v.  Stewart.  90  W1&. 
616;  48  Am.  St  Rep.  949.  See,  contra.  Marshall  t.  Grehore,  13  Met. 
462;  Walter  v.  Grteuwood,  29  Minn.  87. 

ImprovemenU,  Setting  Off  in  Pnrtition  to  the  Party  Making  Thrm.— 
In  partition,  the  first  and  most  obvious  mode  of  dealing  equitably 
between  a  cotenant  who  has  made  improvements  on  the  common 
property  and  one  who  has  not,  is,  where  such  a  course  can  be 
adopted  without  prejudice  to  the  equities  of  either,  to  set  aside,  to 
be  held  in  severalty  by  the  cotenant  making  the  improvements,  that 
part  of  the  iiroperty  on  which  they  are  situated,  and  estimating  it 
as  if  it  had  not  had  the  benefit  of  the  improvements.  This  mode  of 
proceeding  has  the  sanction  of  statirtes  in  many  of  the  states,  but, 
independently  of  such  sanction,  is  proper,  and  should  be  adopted: 
Wilkinson  v.  Stuart,  74  Ala.  198;  Dounor  v.  Quart ermas,  90  Ala.  164; 
24  Am.  St  Rep.  778;  Ferris  v.  Montgomery  etc.  Co.,  94  Ala.  557;  33 
Am.  St.  Rep.  146;  Denman  v.  Walker,  21  Ark.  557;  Scale  v.  Soto,  35 
Cal.  104;  Louvalle  v.  Menard,  1  Gilm.  39;  41  Am.  Dec.  IGl;  Mahoney 
V.  Mahoney,  65  111.  408;  Eirod  v,  Keller,  89  Ind.  382;  Nelson  v.  Clay, 
7  J.  J.  Marsh.  138;  23  Am.  Dec.  387;  Town  v.  Needham,  3  Paige, 
r>45;  24  Am.  Dec.  246;  Pope  v.  Whitehead,  68  N.  C.  190;  AnneJy  v. 
l)e  Saussure,  17  S.  C.  389:  Reeves  v.  Reeves,  11  Heisk.  669;  Robinson 
V.  McDonald,  11  Tex.  385;  62  Am.  Dec.  480;  Osbom  v.  Osborn,  62 
Tex.  495;  Lewis  v.  Sellick,  69  Tex.  379;  Ward  v.  Ward.  40  W.  Va. 
611;  ante,  p.  911.  The  only  stale,  so  far  as  we  are  aware,  denying 
that  a  cotenant  is,  in  a  suit  for  partition,  necessarily  without  relief 
for  improvements  placed  on  tlie  common  properly  voluntirlly  and 
without  any  previous  uuderstaudiiig  or  agreement  with  his  fellow 
tenants,  is  Massachupptl.s.  In  tliat  state.  It  is  Insisted  that  such 
imiJTovements  are  a  part  of  tlie  realty,  and  must  be  troatiCd  as  such 
in  a  prooee<ling  for  parilUon,  ami  includ-t'd  in  estiimatiug  the  value 
of  the  property  Ln  like  manner  as  If  all  the  cotcnants  had  paid 
their  share  lht'rt>of,  and  tlierefore  tliat  they  cannot  be  set  aside  to 
the  cotenant  making  tliem.  exceirt  upon  condition  of  charging  him 
with  their  full  value,  or  ratlier,  with  the  full  value  of  the  land  set 
apart  to  him,  including  Its  enhancement  from  such  Improvements: 
Aldrich  ▼.  Husband,  131  Mat>s.  480;  Husband  T.  Aldrich,  135  Maas. 
3J7. 

Improrem^nln,  Paying  for  Out  of  Proreed*  of  Salrn  in  Pariil  nn. — 
If  the  lands  of  the  cotenancy  are  not  susceptible  of  partition  with- 
out prejudice  to  their  owners  oth«Tn-i8e  than  by  a  sale,  and  Im- 
prcrvements  have  been  made  by  one  of  the  cotcnants.  which  must 
enhaure  their  value,  and  r<'.'«uH  In  thoir  sale  for  a  greater  price  than 
if  surh  Improvements  had  not  been  made,  then  tlie  (lueHtlon  arises 
whether  compeusatioo  may  be  decreed  to  be  made  out  of  the  pro* 
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ceeds  of  the  sale.  If  it  were  possible,  by  any  method  of  Inquiry 
open  to  the  oouit,  to  determine  the  amount  of  such  enhancement. 
It  would  undoubtedly  accord  with  equitable  princtples  to  decree  it 
to  the  person  to  whose  unrecompensed  labors  and  expendltvires  It 
was  dne.  The  cases  wliere  such  amount  can  be  precisely,  or  even 
approximately,  determined  must  be  rare,  and  to  attempt  to  maJje 
an  allowance  out  of  the  proceeds  of  the  sale  for  improvements 
made  by  one  cotenant  must  very  frequently  result  in  compelling  his 
fellow  tenants  to  pay  for  that  which  they  never  authorized,  and 
which  has  not  in  fact  sensibly  enhanced  the  fund  realized  from  the 
sale;  and  we  think  the  courts,  unless  it  be  in  exceptional  or  very 
clear  cases,  are  justified  In  not  attempting  to  reimburse  out  of  the 
proceeds  of  the  sale  the  cotenant  voluntarily  improving  the  property, 
and  hence,  in  many  instances,  courts  have  very  properly  declined  to 
interfere  in  his  behalf:  Elrod  v.  Keller,  89  Ind.  382.  The 
very  decisive  preponderance  of  authorities,  however,  supports 
the  rule  maintained  in  the  principal  case,  that  on  a  sale 
of  property  in  partition,  upon  which  improvements  have  been 
made  by  one  of  the  cotenants,  he  may  be  allowed  out  of 
the  proceeds  of  the  sale,  not  the  cost  of  such  improvements, 
but  such  sum  as.  In  the  opinion  of  the  court,  they  have  added 
to  the  saleable  value  of  the  property:  Dean  v.  O'Meara,  47  111.  120; 
Sarbach  v.  Newell,  30  Kan.  102;  Ford  v.  Knapp.  102  N.  Y.  135;  55 
Am.  Rep.  782;  Moore  v.  Thorpe,  16  R.  I.  655;  Johnson  v.  Pelot,  24  S. 
0.  254;  58  Am.  Rep.  253;  Buck  v.  Martin,  21  S.  €.  592;  53  Am.  Rep. 
702;  "Ward  v.  Ward,  40  W.  Va.  611;  ante,  p.  911;  especially  where  the 
improvements  have  been  made  in  good  faith  in  the  belief  on  the 
part  of  the  person  making  them  that  he  was  the  sole  owner  of  the 
property:  Killmer  v.  Wuchner,  79  Iowa,  722;  18  Am.  St,  Rep.  392; 
Moore  v.  Thorpe,  16  R.  I.  655.  We  had  understood  the  early  case* 
in  Indiana  to  be  in  conflict  with  the  rule  just  stated.  The  later  de- 
cisions, however,  are  in  harmony  with  it.  Thus  in  Carver  v.  (Hoff- 
man, 109  Ind.  547,  the  right  of  a  cotenaut  who  had  made  improve- 
ments while  in  possession  to  have  them  taken  into  consideration  and 
compensated  for  in  a  suit  for  partition  was  affirmed  in  general 
terms.  In  Alleman  v.  Hawley,  117  Ind.  532,  it  appeared  that  cer- 
tain real  property  unimproved  was  worth  seven  hundred  dollars,* 
but  as  Improved  four  thousand  dollars,  and  that  all  of  these  im- 
provements had  been  made  by  one  of  the  parties  to  the  action,  and 
It  was  determined  that  the  persons  not  joining  in  the  imi^roveTnents 
should  be  awarded  their  moiety  of  the  real  estate  at  Its  unimproved 
value,  and  that  the  party  making  the  Improvements  should  be 
awarded  the  remaining  part  of  the  real  estate  according  to  its  un- 
improved value,  and  also  all  of  the  sum  which  had  been  added  there- 
to by  means  of  his  improvements. 

Improvements,  Decreeing  Compensation  for.  —  A  proceeding  for 
partition  usually  takes  place  in  a  court  of  equity,  or  in  a  court  which, 
at  least,  is,  in  that  proceeding,  governed  by  the  principles  controd- 
ling  in  courts  of  equity.  One  of  these  principles  Is,  that  he  who 
seeks  equity  must  do  equity,  and  every  party  to  such  a  suit  or  pro- 
ceeding, whether  he  appears  upon  the  record  as  a  defendant  or  as  a 
complainant,  may  properly  be  regarded  as  an  aetor  and  as  seeking 
equity,  and  therefore  as  subjecting  himself  to  the  rule  that  he  must 
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do  eqnlty  before  he  will  be  declared  entitled  to  what  he  seeks.    In 
partition,  either  ot  the  parties  may,  therefore,  compel  an  accounting 
from  the  other,  and  in  this  accounting  repairs  or  Improrements  and 
rents  and  profits  may  always  be  tal^eu  into  consideration,  and  each 
of  the  parties  be  required  to  submit  to  what  the  court  may  deem 
to  be  equitable  In  relation  thereto.    Of  course,  If  either  of  the  pjir- 
tles  has  made  expensive  and  unnecessary  Improvements,  or  has  en- 
tered upon  a  course  of  improvements  apparently  for  the  purpose  of 
prejudicing  the  right  of  another  to  partition,  the  court  may  leave  the 
former  without  redress  as  to  expenditures  which  he  has  made.    On 
the  oth«r  hand,  If  improvements  and  repairs  have  been  made  which 
are  necessary  for  the  ordinary  enjoyment  of  the  property,  and  their 
makin;g  has  been  in  good  faith  and  without  any  apparent  design  to 
prejutlice  any  of  the  co-owners  in  their  right  to  partition  or  other- 
wise, an  allowance  will  be  made  therefor.    This  allowance  Is  very 
frequently  directed  to  be  deducted  from  an  amount  found  due  for 
rents  or  for  use  and  occupation,  but  tbere  are  many  instances  in 
wliich  this  alone  would  not  do  complete  equity  between  the  parties, 
aiid  In  which  it  appears  that  the  Improvements  made  have  enhanced 
the  value  of  the  whole  property,  and  especially  of  that  part  uiwu 
which  they  are  located.    We  have  already  shoAvn  that  one  of  tlie 
methods  of  doing  equity  Is  to  set  aside  to  the  Improving  cotenant 
that  part  of  the  property,  the  value  of  which  has  been  euhaneod  by 
his  Improvements,  and  that  another  Is,  when  a  sale  of  the  property 
Is  decreed,  to  allow  him  from  the  proceeds  of  the  sale  such  a  sura 
as  his  improvements  have  been  found  to  enhance  the  value  of  the 
property.    There  may  be  instances  In  which  neither  of  tiiose  niotli- 
ods  of  proceeding  can  be  resorted  to,  and  then  the  question  arlsos, 
what  other  remedy,  if  any,  may  be  administered  in  behalf  of  the 
cotenant  making  repairs  or  improvements  on  the  common  pro])orty. 
We  think  there  Is  no  doubt  that  no  personal  Judgment  can  in  any 
action  be  entered  against  the  cotenant  who  has  not  contributed  his 
just  share,  enforceable  against  his  other  property.    There  are  ca.ses 
asserting  In  general  terms  that  the  right  of  a  cotenant  making  im- 
provements cannot  be  compen.soted  even  In  suits  for  partition,  ex- 
cept by  deducting  tbe  amount    thereof  from    the  rents  or  proflfs: 
Horton  v.  Slodge,  29  Ala.  498;  Ormond  v.  Martin,  37  Ala.  000;  Jones 
T.  Johnson,  28  Ark.  211;  Williams  v.  Coombs,  88  Me.  183.    And  it  has 
also  been  said  that  if  the  improved  part  Is  set  off  to  a  cotenant  who 
did  not  make  the  ImprovementB,  no  action  can  be  sustained  against 
fclm  for  the  value  thereof:  Nelson  v.  Clay,  7  J.  J.  Mnrsli.  Ii2;  23  Am. 
Dec.  387.    An  examination  of  all  the  authorities  bearing  upon  the 
subject  Indicates,  however,  that  a  court  will,  In  all  cases  where  com- 
pensation for  Improvements  or  repairs  is  deemed  equitable,  discnvpr 
0ome  mode  of  making  oompensatlon,  tbough  i>erhap8  in  none  of  tli<> 
cases  has  the  precise  method  been  necessarily  determined,  prohal)ly 
because,  when  embarrassed  by  Its  consideration,  the  court  has  re- 
sorted to  a  sale  of  the  property,  and  to  decreeing  compensation  to  be 
made  out  of  the  proroc^ds  of  the  sale.     Wo  think,   however,  when 
this  course  Is  not  proper,  the  court  may  regard  the  person  making  the 
Improvementsorrepalrsas  entitled,  because  thereof,  to  a  larger  share 
In  tho  prnpfrty  than  If  they  liad  not  l>een  made,  or  that  It  may,  per- 
haps, ascertain  the  amount  thereof,  and  treat  it  as  owelty  chargeabla 
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against  the  shares  of  the  cotenants  who  have  not  contributed  to  the 
Improvements:  Kurtz  v.  Hibner,  55  111.  544;  8  Am.  Rep.  665;  Balrd  v. 
Jackson,  98  111.  78;  Sarbach  v.  Newell,  30  Kan.  102;  Respass  v. 
Breckinridge,  2  A.  K.  Marsh.  584;  Allen  v.  Hall,  50  Me.  253;  Reed  v. 
Reed,  68  Me.  568;  Hall  v.  Piddoek,  21  N.  J.  Bq.  311;  Young  v.  Heff- 
ner,  36  OWo  St.  232;  Johnson  v.  Pelot,  24  S.  C.  254;  58  Am.  Rep.  253; 
Robinson  v.  McDonald,  11  Tex.  390;  62  Am.  Dec.  486;  Bond  v.  Hill, 
37  Tex.  626;  Thompson  v.  Jones,  77  Tex.  626;  Broyles  v.  Waddel,  11 
Heisk.  32. 

Where  courts  of  probate  are  authorized  to  make  partition  of  prop- 
erty, but  have  no  other  power  except  to  divide  It  In  equal  moieties, 
and  to  set  aside  the  shares  of  the  respective  parties  through  the 
drawing  of  lots,  the  claim  on  the  part  of  one  of  them  that  he  has 
made  valuable  Improvements,  of  which  he  ought  to  have  the  benefit 
by  the  assignment  to  him  of  that  portion  of  the  estate  on  which  they 
are  situate,  entitles  him  to  enjoin  the  proceedings  by  a  probate  parti- 
tion, and  to  oomi)el  the  parties  to  proceed  In  equity,  where  all  hia 
rights  can  be  adjusted  and  recognized:  Wilkinson  t.  Stuart,  74  Ala. 
198. 


INDEX  TO  THE  NOTES. 


AocouNTiNG  between  cotenants,  compelling  of  in  suit  for  partition,  937- 

940. 
between  cotenants,  principles  governing,  931,  932. 
between  cotenants,  right  of  is  created  by  the  statute  of  Anne,  924. 
between  cotenants,  what  necessary  to  sustain  suit  for,  925.' 
Administrators  and  Executors,  actions  against  upon  contracts  made  by 

decedents,  120. 
actions  against  upon  contracts  made  by  themselves,  120,  124. 
acknowledgment  of  outlawed  debts  by,  123. 
agreements  made  by  do  not  bind  the  estate,  121. 
are  not  liable  officially  upon  acceptances  made  by  them,  121, 
are  not  liable  officially  upon  contracts  made  by  them,  121. 
are  not  liable  officially  upon  covenants  for  quiet  enjoyment  made  by 

them,  121. 
attorne3S  at  law,  compensation  of  cannot  be  fixed  by  agreement 

with,  122. 
attorneys  at  law,  duty  to  compensate  rests  primarily  upon,  122. 
attorneys  at  law  may  be  employed  to  advise  and  assist,  122. 
contracts  of  as  to  business  of  the  estate  cannot  control  the  courts, 

122. 
contracts  of,  cases  holding  that  actions  cannot  be  sustained  against 

estates  upon,  124. 
contracts  of  decedents,  liability  upon,  126. 
contracts  of  do  not  create  lial>ility  against  the  estate  or  heirs,  119, 

120. 
contracts  of,  personal  liability  of  upon,  120,  121. 
contracts  of  with  attorneys  attempting  to  fix  the  amount  of  their 

compensation,  122. 
contracts  of  which  may  be  specifically  enforced,  119. 
conversion,  liability  for,  130. 

covenant  for  quiet  enjoyment,  estate,  whether  answerable  for,  184. 
covenant  for  quiet  enjoyment,  whether  may  make  estate  answerable 

for  breach  of,  133. 
covenants  made  by  them  do  not  bind  the  estate,  121. 
declarations  of,  whether  admissible  against  the  estate,  123. 
embezzlement  of,  estate  is  not  answerable  for,  130. 
estoppel  against  cannot  affect  the  estate,  129. 
eviction  by  of  a  tenant  of  the  decedent,  133. 
expenses  of  administration,  are  personally  answerable  for,  122. 
judgment  against,  effect  of,  323. 
lease,  liability  upon  ajvenants  of,  127. 

legislation  changing  title  of  in  real  and  personal  property,  119, 
liability  of  for  services  performed  by  for  the  estate,  122, 
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Adkinistrators  and  Executors,  liability  of  upon  contracta  of  decedent 
for  defaults  occurring  after  hia  death,  126,  127. 

loans  made  tj,  do  not  create  any  liability  against  the  estate,  120, 121. 

misrepresentations  of,  liability  of  estates  lor,  130. 

money  had  and  received,  action  against  for,  124. 

negligence  of  in  the  care  and  management  of  property,  131,  132, 

negligence  of,  the  estate  is  not  liable  for,  132,  133. 

negotiable  instruments  made  by  them  do  not  bind  the  estate,  121. 

penal  statutes,  action  against  for  violation  of,  133. 

personal  property,  interest,  of  executors  in  at  the  common  law,  118. 

pertjonal  property,  misappropriation  of,  liability  of  person  receiving 
with  knowledge  of,  118. 

personal  property,  power  of  to  dispose  of,  118. 

personal  property,  trust  upon  which  it  is  held  by,  118. 

persons  performing  services  at  instance  of,  remedies  of,  128,  129. 

prt)rjerty  received  by,  liability  of  estate  for,  126. 

real  estate,  no  title  vested  in  at  the  common  law,  119. 

relation  of  to  estate  and  heirs  is  different  from  that  at  common  law, 
118. 

remedies  of  persons  performing  services  for  the  estate,  128,  129. 

specific  performance  of  contracts,  when  will  be  decreed,  119. 

statute  of  limitations,  acknowledgments  by,  whether  prevent  run* 
ning  of,  123. 

statute  of  limitations,  waiver  of  by,  123. 

subrogation  to  rights  of,  128. 

title,  personal  property  vested  in  at  the  common  law,  118w 

tortious  acts  of,  129,  131. 

torts,  have  no  authority  to  commit,  129. 

torts  of,  liability  of  estate  for,  126. 

transfers  by  are  in  contravention  of  their  trust,  119. 

unauthorized  acts  of  cannot  impose  a  liability  upon  the  estate,  129, 
130. 

wrongful  detention  of  property,  liability  of  estate  for,  131, 

wn)ng8  of,  ettates  cannot  profit  by,  130. 
Adverse  Possession,  requisites  of,  806. 

wliere  several  tracts  are  included  in  one  conveyance,  806. 
Aliens,  jnineral  lands  may  not  be  located  by,  219. 
Appeal,  amount  in  controversy  as  conferring  jurisiliction,  264. 

consent,  judgment  or  decree  cannot  be  reviewed  by,  768. 
Attachment,  dissolution  by  amendment  of  the  declaration,  597, 
Attorneys  at  Law,  administrators  and  executors,  whether  may  by  oon" 
tract  fix  the  compensation  due  to,  123, 

Board  or  Health,  notice  need  not  be  given  by  before  making  orders 

affecting  third  persouH,  752. 
Boundaries,  trees  tiiereon,  right  of  landowner   to  cat  off  roots  and 

branches,  300,  301. 

Carriers,  baggage,  liability  for,  207 

delivery  of  gO(xlfl  to  one  personating  the  consignee.  838. 
delivery  of  goods  to  persons  not  authorized  to  receive  them,  832. 
express  companies  are  insurers  of  the  safe  delivery  of  property,  334. 
express  companies,  presumptions  against,  333,  334. 
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Oabbtkes,  fraud,  imposition,  or  mistake  does  not  excuse  delivery  of  goods 
to  person  not  entitled  thereto,  333. 
impostors,  delivery  of  goods  to,  833-336. 
Chabities,  exemption  of  from  taxation,  to  wliat  applies,  766. 
Constitutional  Law,  class  legislation,  when  cannot  be  upheld,  716. 
statutes  discriminatina:  between  persons  similarly  situated,  349. 
Sunday  laws  directed  against  barbers,  714-717. 
Contracts,  statutes  depriving  persons  of  power  to  make,  349,  350. 
CoPAKCENERS,  Rctlou  by  oue  against  another  to  recover  for  use  and  occu- 
pation, 930. 
whether  included  in  the  statute  of  Anne,  930. 
Cobporations,  burden  of  proving  the  existence  of,  226. 

changes  in  which  will  relieve  subscribers  to  stock  of,  889, 
de  facto,  when  exist,  227. 
existence,  estoppel  to  deny,  227,  889. 
preference  by  insolvent,  633. 
preference  by  of  one  creditor  over  another,  414. 
stockholders,  enforcing  liability  of  in  another  state,  841. 
trust  fund,  property  of  when  regarded  as  a,  441. 
unpaid  subscriptions  are  assets  of  enforceable  by  a  receiver,  841. 
unpaid  subscriptions,  transfers  of  stock  to  avoid  payment  of,  860. 
CoTBNANTS,  accounting  between,  action  for  is  authorized  by  the  statute 
of  Anne  and  similar  statutes,  924. 
accounting  between,  action  for,  what  necessary  to  sustain,  925. 
adverse  holding,  tenant  maintaining  is  liable  for  value  of  use  and 

occupation,  928. 
agreement  of  one  to  pay  rent  to  the  other,  when  implied,  927-929. 
agreements  to  pay  for  services  rendered,  936. 
conversion  by  one  cotenant,  what  is,  435. 
coparceners,  liability  of  one  to  another  for  use  and  occupation  of 

the  common  property,  930. 
coparceners,  whether  included  in  the  statute  of  Anne,  930. 
crops  raised  by  one  cotenant  belong  to  him  exclusively,  926. 
holding  over  after  expiration  of  a  lease  from  one  to  another,  928. 
improvements,  compensation  for  in  suits  for  partition,  939. 
improvements  made  by  tenant  in  possession,  rent  is  not  to  be  charged 

for,  931. 
improvements,  paying  for  out  of  the  proceeds  of  a  sale  in  partition, 

938,  939. 
improvements,  personal  liability  for,  935. 

improvements,  possession,  retaining  until  after  they  are  paid  for,  937. 
improvements,  promise  to  pay  for,  when  may  be  implied,  936. 
improvements,  restraining  probate  partition  on  account  of,  940. 
improvements,  setting  off  in  partition  to  person  making  them,  938. 
improvements,  setting  off  to  person  by  whom  they  were  made,  41. 
improvements,  setting  them  off  against  demand  for  rents  and  profits, 

937. 
lease  by  one  to  another,  holding  over  after,  928, 
leasing  by  one  cotenant  to  another,  927. 
mining  property,  whether  profits  must  be  accounted  for,  933. 
offsets  to  which  occupying  tenant  is  entitled  in  accounting  for  rents 

and  profits,  933. 
Am.  St.  Rep.,  Vol.  Lll.— 60 
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CoTKNANTs,  ouster  of  one  by  another  entitles  the  former  to  recover  the 
value  of  the  use  and  occupation,  928. 

ouster  of  one  by  another,  what  is,  929. 

outstanding  title,  purchase  of  by  one  of  the  cotenants,  435. 

personal  liability  for  repairs  and  improvements,  934,  935. 

remedies  between  when  one  has  leased  to  the  other,  927. 

rent,  agreement  by  one  cotenant  to  pay  to  another,  927, 

rent,  implied  agret-ment  to  pay,  927. 

rent  of  land  cleared  by  the  tenant  in  possession,  931. 

rent  received  must  be  accounted  for,  925. 

rents  and  profits,  accounting  for  can  be  compelled  only  at  reasonable, 
Etated  periods,  925. 

rents  and  profits  arising  from  improvements  made  by  the  occupying 
tenant,  931. 

rents  and  profits,  expenditures  should  be  de«lucled  in  taking  an  ac- 
count of,  932. 

rents  and  profits,  liability  at  common  law  to  account  for,  924. 

rents  and  profits,  liability  of  one  in  possession  for,  41. 

rents  and  profits,  liability  to  account  for  was  created  by  the  statute 
of  Anne,  924,  92). 

rents  and  profits,  mode  of  settling  accounts  for,  931,  932. 

rents  and  profits,  tenant  is  not  answerable  for  what  he  actually  re- 
ceives, but  only  for  fair  rental  value,  932. 

rents  and  profits,  tenant  is  not  liable  for  not  realizing  by  good  hus> 
bandry,  931. 

repairs,  action  to  recover  moneys  already  expended  for,  934. 

repairs,  agreement  to  contribute  to  expenses  of,  when  will  be  im- 
plied, 935. 

repairs,  liability  of  one  cotenant  to  another  for.  934. 

repairs,  mode  of  compelling  contribution  to,  934. 

services,  neither  cotenant  can  maintain  an  action  for  not  founded  on 
agreement,  935. 

unlawful  detainer,  action  of  by  one  cotenant  against  another,  927. 

use  and  occupation  by  a  cotenant  who  prevents  or  excludes  others 
from  sharing  therein,  927. 

nse  and  occupation,  cases  maintaining  liability  for,  930. 

use  and  occupation,  coparceners,  liability  for,  930. 

nse  and  occupation,  liability  for  on  the  part  of  a  tenant  who  refuses 
to  join  in  a  lease,  929. 

nse  and  occupat'on,  liability  of  one  cotenant  to  account  to  another 
for,  cases  denying,  925,  926. 

use  and  occupation,  liability  when  premises  are  not  sasceptible  of 
joint  occupation,  929. 

nse  and  occupation  of  any  part  less  than  his  share  does  not  render 
an  occupying  tenant  liable,  932. 

nse  and  occupation,  statutes  imposing  liability  for,  930. 

use  ancl  occupation,  tenant  holding  atlversely  is  liable  for,  928. 
Cbikinal  J>aw,  accessary  before  the  fact,  guilt  of  tlie  principal  must  be 
esUblished,  665. 

accessary  before  the  fact  may  be  indicted  as  principal,  664. 

forgery,  wliat  is,  191. 

knowledge  of  age  of  consenting  female,  want  of  is  no  defense,  490. 

rape,  consent  of  female  under  age  of  consent,  499. 
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Crops  raised  on  land  held  in  cotenancy  belong  exclusively  to  the  tenant 
producing  them,  926. 

Death,  presumption  of  from  absence  unheard  of,  818. 
Definition  of  due  process  of  law,  349. 

of  guilt,  743. 

of  lotteries,  216. 

Elections,  statutory  provisions  concerning,  when  mandatory  and  when 

directory,  258. 
Equity,  laches  sufficient  to  bar  relief  in,  239. 

Evidence,  cross-examination  of  the  defendant  in  criminal  prosecutions, 
665. 
dying  declarations  are  not  admissible  in  civil  cases,  608, 
Execution  against  property  of  public  corporation,  835. 
Exbcutobs.     See  Administrators  and  Executors. 

Fire,  municipal  ordinances  designed  to  prevent,  validity  of,  752. 
Fixtures,  tests  of,  585. 

Husband  and  Wipe,  trust  resulting  in  favor  of  wife,  871. 

Injunction  against    discharged  em{loy63  gathering  in  front  of  their 

employer's  place  of  business,  628. 
Insurance,  accident,  total  loss  of  business  time  by,  what  is,  739. 
admissions  of  insured  are  not  evidence  against  beneficiaries,  85. 
against  accident,  whether  includes  death  from  illuminating  gaa,  563. 
agents,  false  writing  out  by  of  answers  given  by  applicants,  213, 
arbitration,  whether  resort  to  may  be  compelled,  546. 
assignment  of ,  to  persons  having  no  insurable  interest,  656,  666, 
assignment  of,  without  consent  of  the  insurer,  566, 
change  of  beneficiary,  how  may  be  made,  84. 
construction  of  policies  of,  213. 

difference  between  membership  and  stock  corporations,  644. 
difference  between  mutual  benefit  associations  and  insurance  corpo* 

rations,  544. 
dominant  features  of  contracts  of,  543. 
endowment  associations,  noncompliance  with  laws  as  a  defense  to 

assessments,  548. 
gas,  death  from  unintentional  inhaling  of,  358-364. 
life,  asphyxiation,  death  from,  384. 
life,  deatlx  from  external,  violent,  and  accidental  means,  whether 

includes  death  from  inhaling  illuminating  gas,  364. 
life,  gas,  death  from  inhaling,  when  a  breach  of  condition  in  policies 

of,  358.  363. 
life,  poison,  accidental  taking  of,  363. 
life,  poison,  does  not  include  bites  of  venomous  insects,  reptiles, 

and  animals,  363. 
life,  poison,  meaning  of  this  word  when  used  in  policies  of,  362, 
life,  poison,  taken  by  mistake,  364. 
life,  poison,  taking  of,  when  is  an  accident,  363. 
life,  suicide,  presumption  is  against  death  by,  618. 
life,  taking  of  poison,  what  is  within  the  meaning  of  policies  of, 

364. 
membership,  actions,  whether  maybe  maintained  before  exhausting 

the  remedies  within  the  association,  546. 
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IjJStrRAxrB,  membership  and  mntnal,  principles  governing,  548. 

membership,  appeals  to  governing  bodies  of  the  association,  by-lawv 
requiring,  547. 

membership,  arbitration,  whether  resort  to  may  be  compelled,  546. 

membership,  assessments,  estoppel  against  resisting,  551. 

meml)ership,  by-laws  making  decisions  of  officers  and  arbitrators 
final,  546. 

membership,  by-laws  requiring  submission  of  claims  to  arbitrators, 
547. 

membership,  beneficiaries,  estoppel  to  deny  change  of,  551. 

meml)ership,  certificate,  whether  is  a  contract  of  insurance,  544. 

membership,  conditions  not  communicated  to  member  cannot  be 
enforced,  549. 

membership,  contract  of,  by  what  law  to  be  construed,  545. 

membership,  contract  of,  enforcement  of  rights  under  is  not  depend- 
ent upon  the  action  of  the  officers  of  the  association,  545. 

membership,  contract  of  is  not  a  wagering  contract,  545. 

meml:>er^hip,  contract  of  is  subject  to  charter  and  by-laws  of  the  as- 
sociation, 545. 

membership,  contract  of,  loss,  proof  of,  whether  necessary,  645. 

membership,  contract  of,  when  complete,  545. 

membership,  courts,  resort  to,  whether  may  be  denied  by  agree> 
ment,  516. 

membership,  dividends,  whether  may  be  paid  to  members,  645. 

memliership,  estoppel  against  denying  privileges  of,  549. 

membership,  estoppel  against  persons  procuring,  550,  551. 

membership,  estoppel  to  deny  truth  of  statement  in  proofs  of  death, 
551. 

membership,  estoppel  to  insist  upon  a  forfeiture,  649,  550. 

membership,  false  answers  written  by  agents,  551,  552. 

membership,  fraud  and  deception  in  procuring  contract  of,  650. 

membership,  incorp<jration  is  not  essential  to  an  association,  648. 

membership,  relations  between  and  its  members,  543. 

membership,  remedies  within  the  association,  when  must  be  ex« 
hausted,  547. 

membership,  rulings  of  the  association  in  construing  its  laws,  when 
will  be  followed,  547. 

membership,  statutes  respecting  insurance  corporations  are  not  ap- 
plicable to,  546. 

membership,  waiver  of  conditions,  550. 

membership,  waiver  of,  misrepresentation  as  a  defense,  649. 

mutual,  general  features  of,  552. 

mutual,  mode  of  effecting,  650. 

mutual  benefit  associalionB,  actions  against  in  case  of  death,  677. 

mutual  l^nefit  associations,  assessments,  default  m  not  paying  can* 
not  exist  until  after  notice  thereof,  573,  574. 

mutual  benefit  associations,  assessments,  extension  of  time  for  pay- 
ment, 575. 

mutual  benefit  associations,  assessments,  illegal,  no  rights  lost  by 
not  paying,  573. 

mutual  benefit  associations,  assessments,  notice  of  and  its  sufficiency^ 
674. 
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Insttrance,  mutual  benefit  associations,  assessments,  notice  of  must  be 
given,  673. 

mutual  benefit  associations,  assessments,  notice  of  sent  by  mail, 
574. 

mutual  benefit  associations,  assessments,  suspended  members, 
whether  subject  to,  573. 

mutual  benefit  associations,  assignment  of  policy  issued  by  to  a  person 
having  no  insurable  interest,  565. 

mutual  benefit  associations,  beneficiaries,  assignments  by,  565, 
566. 

mutual  benefit  associations,  beneficiaries,  association  cannot  affect 
the  rights  of,  562. 

mutual  benefit  associations,  beneficiaries,  change  of,  consent  of  ben- 
eficiary, when  essential  to,  563. 

mutual  benefit  associations,  beneficiaries,  change  of,  equity  may  aid 
imperfect,  562,  563. 

mutual  benefit  associations,  beneficiaries,  change  of,  made  by  will, 
563,  664. 

mutual  benefit  associations,  beneficiaries,  change  of,  prevented  by 
fraud,  571. 

mutual  benefit  associations,  beneficiaries,  change  of,  relief  in  equity 
to  aid  defective,  564. 

mutual  benefit  associations,  beneficiaries,  change  of,  when  permitted 
and  how  to  be  effected,  561,  562. 

mutual  benefit  associations,  beneficiaries,  certificate  may  be  surren- 
dered with  consent  of,  577. 

mutual  benefit  associations,  beneficiaries,  creditors  may  be,  560, 572. 

mutual  benefit  associations,  beneficiaries,  death  of  before  that  of 
the  persons  insured,  570. 

mutual  benefit  associations,  beneficiaries,  designation  of  persons  who 
are  forbidden  to  be,  560.  . 

mutual  benefit  associations,  beneficiaries,  divorced  wife  is  not  en- 
titled to  rights  of,  571. 

mutual  benefit  associations,  beneficiaries,  executors  and  administra- 
tors, interest  of,  572. 

mutual  benefit  associations,  beneficiaries,  failure  to  designate,  per- 
sons in  whom  vest,  568. 

mutual  benefit  associations,  beneficiaries,  heirs,  when  are,  571. 

mutual  benefit  associations,  beneficiaries,  legal  representatives,  who 
are,  561. 

mutual  benefit  associations,  beneficiaries,  mothers  as,  571. 

mutual  benefit  associations,  beneficiaries,  nature  of  interest  of,  564, 
565. 

mutual  benefit  associations,  beneficiaries,  relatives  who  are  included 
within  rights  of,  572. 

mutual  benefit  associations,  beneficiaries,  sisters  as,  572. 

mutual  benefit  associations,  beneficiaries,  some  of  whom  are  ineli- 
gible, 566. 

mutual  benefit  associations,  beneficiaries,  take  per  capita,  570. 

mutual  benefit  associations,  beneficiaries,  vested  interest,  when  have 
any,  565. 

mutual  benefit  associations,  beneficiaries,  who  may  be,  559,  560, 569. 
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LrscBANCB,  motaal  benefit  associations,  by-laws  are  subordinate  to  the 
constitution,  556. 

mutual  benefit  associations,  by-laws,  certificates  issued  subject  to 
power  of  to  alter  or  amend,  557. 

mutual  benefit  associations,  by-laws,  change  in,  556. 

mutual  benefit  associations,  by-laws,  limitation  upon  power  to  alter, 
556. 

mutual  benefit  associations,  by-laws,  retroactive  operation  of  is  not 
favored.  556,  557. 

mutual  benefit  associations,  by-laws,  who  may  adopt,  656,  557. 

mutual  benefit  associations,  certificates  of  membership  are  governed 
by  the  laws  applicable  to  insurance,  555. 

mutual  benefit  associations,  certificates  of  membership,  by-laws  and 
rules  of  order  are  a  part  of,  555. 

mutual  benefit  associations,  certificates  of  membership,  construe* 
tion  of,  555. 

mutual  benefit  associations,  constitution  and  by-laws  of,  conflict 
between,  br>8. 

mutual  benefit  associations,  constitution  and  by-laws  of,  when  con- 
stitute part  of  the  contract  for  insurance,  558. 

mutual  benefit  associations,  constitution  and  by-laws  of,  when  un- 
reasonable and  void,  557,  558. 

mutual  benefit  associations,  constitution  of,  confiict  between  differ- 
ent clause's  in,  556. 

mutual  benefit  associations,  constitution  of,  power  to  change,  558. 

mutual  benefit  associations,  creditors,  assignment  to,  565,  566. 

mutual  benefit  associations,  damages  recoverable  in  case  of  death, 
578. 

mutual  benefit  associations,  death  of  applicant  before  his  application 
has  been  approved,  554. 

mutual  benefit  associations,  death,  proofs  of,  how  to  be  made,  564. 

mutual  benefit  associations,  expulsion  of  members,  576.  577. 

mutual  benefit  associations,  false  answers  by  the  assured,  553. 

mutual  benefit  associations,  false  answers  written  by  agents,  553. 

mutual  benefit  associations,  forfeiture  by  accepting  subsequent  pay- 
ments, 576. 

mutual  benefit  associations,  forfeiture,  estoppel  to  insist  upon,  576. 

mutual  benefit  associations,  forfeiture  for  nonpayment  of  dues  or 
assessments,  573. 

mutual  l)enefit  associations,  forfeiture  is  not  favored,  674,  675. 

mutual  l>enefit  associations,  forfeiture,  whether  self-executing,  674. 

mutual  benefit  associations,  fraud  in  application  for  membership, 
553. 

mutual  benefit  associations,  heirs,  when  take  proceeds  on  failure  of 
designated  beneficiary,  568. 

mutual  benefit  associations,  initiation  in,  when  necessary  to  valid 
insurance,  552,  553. 

mutual  benefit  associations,  insurance  in,  when  becomes  complete, 
654. 

mutual  benefit  associations,  insured  member  has  no  interest  in  the 
fund,  657,  568. 

mutual  benefit  associations,  laws  of  and  of  the  state,  memben  must 
take  notice  of,  655. 
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Insubancb,  mutual  benefit  associations,  membership  in,  when  and  how 

terminated,  575. 
mutual  benefit  associations,  minors  cannot  become  members  of,  553. 
mutual  benefit  associations,  officers  and  agents,  powers  of,  559. 
mutual  benefit  associations,  officers,  waiver  of  forfeiture  by,  559. 
mutual  benefit  associations,  posthumous  child,  when  will  share  in 

the  benefit  of  insurance,  555. 
mutual  benefit  associations,  reinstatement,  difference  between  and 

reinsurance,  577. 
mutual  benefit  associations,  reinstatement,  remedies  of  members 

seeking,  577. 
mutual  benefit  associations,  reinstatement,  right  of  members  to,  577. 
mutual  benefit  associations,  statements  in  applications  for  insurance 

in,  553. 
mutual  benefit  associations,  suicide,  by-laws  refusing  payment  when 

death  is  caused  by,  577. 
mutual  benefit  associations,  waivers  of  breaches  of  conditions,  554. 
mutual  benefit  association,  what  is  a,  552. 
mutual  benefit  association,  which  is  not  an  insurance  corporation, 

544. 
mutual  benefit  associations,  wills  disposing  of  benefit  certificates,  570 
oral,  may  be  enforced,  910. 

oral,  payment  of  premium  is  not  indispensable  to,  910. 
remedies  within  the  association,  whether  must  be  exhausted  before 

resorting  to  suit,  546. 
tests  to  determine  whether  an  association  is  an  insurance  or  a  volun- 
tary association,  543. 
unincorporated  societies,  membership,  insurance  by,  548,  549. 
Intbrpleadek,  bill  of,  under  what  circumstances  may  be  maintained,  790. 
Inventions,  made  by  an  employ^   while  in  charge  of  his  employer's 

business,  right  of  the  latter  to  use,  821,  822. 
master  and  servant,  respective  claims  to,  820. 
master  has  no  exclusive  right  to  inventions  of  his  servant,  820. 
master,  when  entitled  to  patent  for  invention  made  by  liis  servant,  821. 
master's  right  to  use  articles  patented  by  his  servant,  821. 
servant  employed  to  perfect  machinery  is  not  precluded  from  taking 

a  patent  therefor,  821. 
servant  making  is  entitled  to  patent  as  against  his  employer,  820. 
servant,  patent  secured  by,  master,  when  entitled  to  assignment  of, 

820. 

JuDGMBNT.  against  person  in  one  capacity  does  not  bind  him  in  another. 
621. 

attorney  at  law,  attack  upon  because  of  unauthorized  appearance 
by,  768. 

collateral  attack  upon,  239. 

conclusiveness  of,  281. 

foreign,  impeaching  because  unjust,  280. 

in  ejectment,  does  not  create  any  new  title,  647. 

laches  in  prosecuting,  proceeding  for  relief  from,  790. 

misnomer  of  the  defendant  in,  607. 

relief  from  because  of  mistake  or  excusable  neglect,  whether  the  deci- 
sion granting  must  be  rendered  within  the  time  designated  in  the 
statute  for  granting  relief,  795. 
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JuDOHKNT,  relief  from,  motion  for  made  withia  time,  whether  delay  of 
court  will  preclude  relief,  795-799. 

atatate  of  limitations,  running  of,  whether  suspended  by,  648. 

time  within  which  relief  may  be  granted  on  acoouut  of  mistake  or 
excusable  neglect,  795-799. 
Judicial  Salks,  caveat  emptor,  rule  of,  when  applicable  to,  178. 

confirmation,  chancery  courts  will  grant  relief  after,  178, 

confirmation,  effect  of,  177. 

confirmation,  relief  from  for  defects  of  title,  177. 

confirmation,  n^lief  from  for  miBrepresentations,  177,  178. 

confirmation,  relief  from,  when  will  not  be  granted,  177. 

confirmation,  whether  establishes  the  terms  of  the  sale,  177. 

purchaser  at,  proceedings  gainst  for  loss  on  a  resale,  177-179. 

purchaser  at,  whether  may  urge  that  the  terms  of  the  sale  were  dif- 
ferent from  those  stated  in  the  return  and  order  of  confirma- 
tion, 1/7-179. 
JcBiSDicnoN,  presumption  in  favor  of,  24. 

Landlord  and  Tbnant,  caveat  emptor  is  the  rule  between,  884. 

covenant  to  repair,  remedies  for  breach  of,  495. 
Leasb  by  one  cotenant  to  another,  927. 

by  one  cotenant  to  another,  holding  over  after  termination  of,  928. 
LiTTKits  Patent  issued  to  an  employd,  employer's  rightd  in,  820-823. 
LoTTKRiBS,  definition  of,  216. 
Lunatics,  deeds  of,  87. 

Mabbikd  Women,  {>er8onal  injuries  to  themselves,  when  may  maintain 

an  action  for,  603. 
Mastkb  and  Servant,  fellow-servants,  train  dispatchers  and  trainmen, 
whether  are,  902. 
inventions  made  by  the  latter  while  in  the  employment  of  the  for- 
mer, their  respective  rights  therein,  820-823. 
negligent  act  of  servant  for  which  master  is  not  answerable,  525. 
patent  issued  to  servant,  master's  right  to  use  patented  article,  821. 
Mechanic's  Lien,  description  ot  pro[)erty  in  claim  of,  78. 
Mineral  Lands,  aliens  cannot  purchase  in  the  United  States,  219. 

latent  for  cannot  be  collaterally  attacked,  220. 
Mines,  right  of  one  co-owner  to  compel  another  to  account  for  profits 

realized  from,  933. 
MoBTaAOB,  on  public  lands  made  by  pre-emption  or  homestead  claim- 
ants, 219-254. 
Municipal  Corporations,  license  taxes,  right  of  to  exact,  305. 
license  taxes,  which  may  l>e  im|)osed  by,  215. 
streets,  duty  to  keep  in  safe  condition,  50. 
Mutual  Benefit  Assouations.    bee  Insurance. 

Neoligbnce,  in  starting  fires,  liability  for,  443. 
Negotiable  Instruments,  indorser  of  Inifore  delivery,  60. 
Nuisance,  powder  magazine  near  dwelling-house,  895. 

Ousteb,  of  one  cotenant  by  another,  929. 

of  one  cotenant  by  another  entitles  the  former  to  maintain  ftn  action 
lor  the  value  of  the  use  and  occupation,  928. 

Paxbnt  akd  Child,  death  of  child,  action  by  parent  fur,  621. 


Index  to  the  Notes.  953 

Pabtition,  improvementa,  compensation  for,  compelling  the  making  of, 
938.  939. 

improvementa,  aetting  off  to  cotenant  making  them,  937. 

in  probate  may  be  enjoined  when  one  cotenant  haa  a  claim  for  im- 
provements, 941. 

purchaser  at  sale  in,  compelling  to  comply  with  his  bid,  176. 
PBiNCiPAii  AND  Agent,  custom  as  affecting  the  authority  of  agent,  537. 
Public  Lands,  contracts  to  convey,  when  violate  the  federal  laws,  250. 

homestead,  rijiht  of,  when  may  be  alienated,  253. 

homestead,  right  of,  when  may  be  mortgaged,  252. 

mortgage  by  homestead  claimants,  252. 

mortgage,  defeating  by  relinquishing  right  of  entry,  262. 

mortgage,  made  after  proving  up  nnon,  251. 

mortgage  made  before  entry,  effect  of.  251. 

mortgage  of  is  subject  to  the  power  of  the  land-office  to  cancel  entry, 
250. 

mortgage  of,  to  secure  pre-existing  debt,  253. 

mortgage  of,  when  does  not  impair  the  right  of  a  pre-emption  or 
homestead  claimant,  249. 

mortgage  of,  whether  to  be  deemed  a  forbidden  conveyance,  250, 
263. 

mortgage  on,  estoppel  from  denying  validity  of,  251. 

mortgage  on  homestead,  when  void,  253. 

mortgage  on  pre-emption  claims,  249. 

pre-emption  claims,  mortgage  of,  249. 

pre-emption  laws  have  been  repealed,  249. 

vested  right  of  homesteader,  when  becomes  perfect,  252. 

when  become  private  property,  252. 

Quo  Wakbanto,  is  a  civil  remedy,  312. 

is  a  writ  of  right  in  public  matters,  312. 

laches  as  a  defense  to  proceedings  in,  314. 

lapse  of  time  as  a  bar  to  proceedings  in,  313. 

leave  of  the  court,  when  necessary  to  prosecutions  in,  812,  318. 

lies  to  enforce  both  public  and  private  rights,  312. 

pleadings  in,  312. 

private  persons,  right  of  to  prosecute  proceedings  by,  313, 

statute  of  limitations  does  not  run  against,  313. 

who  mav  institute  proceedings  by,  313. 

Railway  Corpokations,  coupons,  right  of  to  reject  when  not  accompanied 

by  the  original  ticket,  448,  582. 
diligence  required  of  when  they  permit  the  public  to  use  tracks  of 

as  highwaya,  49. 
duty  of  to  persons  who  by  acquiescence  are  permitted  to  use  tracks 

of  as  highwaya,  46,  47. 
license  to  use  track  as  a  highway,  when  implied,  48. 
passengers,  who  are,  449. 
public  use  of  tracks  as  crossing,  acquiescence  in  by  the  railway,  48, 

49. 
recklessness  in  turning  cars  loose  on  track  which  is  known  to  be 

used  by  the  general  public  as  a  highway,  47,  48. 
roles  and  regulations  of.  duty  of  passengers  to  acquaint  themselves 

with,  449. 
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Bailwat  Corporations,  rules,  injuries  received  by  persons  while  violat- 
ing, 449. 
streets  of  city,  care  required  in  operating  railways  on,  48. 
tracks,  acquiescence  in  use  of  by  the  public,  46. 
trespassers,  persons  using  track  by  acquiescence  of  corporation  are 
not,  47. 
RECErvKRs,  appointment  of  to  prevent  property  from  being  used  for  crim- 
inal purposes,  416. 
Rbs  Jcdicata,  motions,  decisions  upon  when  are,  597. 

8A1..E8  OF  Chattkls,  memorandum  of,  when  sufficient,  621. 

separation  of,  when  essential  to  vest  title,  521. 
Srtlemsnt,  voluntary,  when  may  be  set  aside,  534. 
Sodsrizs,  benevolent,  distinction  between  and  insurance  corporations, 
545,  546. 

benevolent,  what  are  not,  545. 
St  ATI  1..  OP  LiMrrATions.  collateral  securities  are  not  released  by,  Sift. 

effect  of,  515. 

effect  of  judgment  in  ejectment  upon,  648. 

in  proceedings  to  forfeit  charters  of  corporations,  815. 

quo  warranto,  proceedings  by,  whether  subject  to,  S12-S1S. 

remaindermen,  when  barred  by,  343. 

waiver  of  by  executors  and  administrators,  123. 
Statutes,  construction  of,  rules  for,  613. 

Sunday  Laws,  barber  shops,  statutes  requiring  closing  of  on  Sundaji 
714-717. 

constitutionality  of  acts  closing  barber  shops,  373. 

Taxation,  charities,  exemption  of  from,  776. 

Trsks,  on  boundary  line,  right  uf    landowner  to  cut  oS  roots  and 

branches,  300,  301. 
Trust  Fund,  creditor's  bill  to  reach  income  of,  758. 

Unlawful  Dktainrr,  action  of  by  one  cotenant  against  another,  027. 

Watkrs,  percolating,  landowner's  right  to,  205. 
Wills,  subscribing  witness  signing  wrong  name  to,  110. 


INDEX. 


ACCEPTANCE. 
See  Sales,  5. 

ACCESSORIES,  ETC. 

1.  INDICTMENT— ACCESSORIES.— An  iudietment,   first  chaTg- 

ing  tlie  guilt  of  the  principal  and  then  setting  out  the  facts  whicii 
constitute  the  defendant  an  accessory,  is  sufficient  and  not  preju- 
dicial to  the  defendant,  although  the  common-law  distinctions  be- 
tv.'(M>u  accessories  before  the  fact  and  principals  are  abolished  by 
statute.    (State  v.  Gleim,  655.) 

2.  ACCESSORIES— EVIDENCE.— On  the  trial  of  a  person  In- 
dicted as  an  accessory  before  the  fact,  the  record  of  the  prior  con- 
viction of  the  principal  is  admissible  against  the  defendant,  as 
prima  facie  evidence  of  the  guilt  of  the  principal  of  the  crime 
charged.    (State  v.  Glelm,  655.) 

ACCIDENT. 
See  Insurance,  31-36. 

ACCRETION. 
See  Waters,  3. 

ACKNOWLEDGMENT. 
See  Mortgages,  2,  3. 

ACTIONS. 
STATUTORY  RIGHTS,  ENFORCEMENT  OF.— When  a  stat- 
ute creates  a  liability  without  providing  the  procedure  for  its  en- 
forcement, it  can  l>e  enforced  by  any  court  having  jurisdiction  of  the 
subject  matter  and  the  parties.  (North  Pac.  Lumber  Co.  v.  Lang, 
780.) 

ADVERSE  POSSESSION. 

1.  PRESCRIPTIVE  TITLE  CANNOT  BE  ACQUIRED  EXCEPT 
BY  OCCUPANCY  UNDER  A  CLAIM  OF  OWNERSHIP.— In  the  ab- 
sence of  occupancy,  the  claim  of  ownership  accompanied  by  the  pay- 
ment of  taxes  and  the  sale  of  small  parts  of  the  property  does  not 
create  title  by  prescription.  (Willamette  Real  Estate  Co.  v.  Hen- 
drix,  800.) 

2.  DEEDS— <COLOR  OF  TITLE.— A  grantee  of  land  has  claim  and 
color  of  title  where  his  deed,  on  Its  face,  purports  to  convey  the  title. 
It  is  not  necessary,  to  show  color  of  title,  that  the  title,  when  traced 
back  to  its  source,  should  prove  to  be  an  apparently  legal  and  valid 
title.    (Nelson  v.  Davidson.  338.) 

3.  ADVERSE  POSSESSION.— Evidence  that  a  person  has  for 
twenty-five  years  listed  land  for  taxation,  and  paid  the  taxes  thereon, 

(ao5} 
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being  part  of  the  time  In  actual  possession,  contlnnany  asM]  uninter- 
ruptedly exercising  the  usual  acts  of  ownership,  and  refusing  to  ex- 
tend like  priTiiegefl  to  others.  Is  competent  and  sufficient  to  establish 
adverse  possession.    (Rogers  y.  Miller,  20.) 

4.  ADVERSE  POSSESSION— LIMITATION  OF  ACTIONS— ES- 
TATE IN  REMAINDER,  WHEN  BARRED.- If  the  grantee  of  an 
estate  In  remainder,  claiming  under  a  deed  which  purports  to  convey 
nuch  estate  to  him,  and  which  Is  sufficient  to  constitute  color  of  title, 
holds  possession  for  seven  years,  adverse  to  the  tenant  In  renminder, 
and  pays  the  taxes  for  that  period,  the  estate  In  remainder  is  barred 
by  the  statute  of  limitations,  notwithstanding  the  existence  of  an 
outstanding  Ufe  estate,  where  the  remainderman  was  under  no  dis- 
ability dming  that  time.    (Nelson  y.  Davidson,  338.) 

6.  ADVERSE  POSSESSION  OF  ONE  OF  SEVERAL  LOTS.— 
Though  property  is  described  in  a  conveyance  as  consisting  of  lots 
and  blocks,  adverse  possession  of  It  cannot  be  predicated  upon  the 
occupancy  of  some  lot  therein  by  a  purchaser  from  the  grantee  In 
such  deed.  Each  lot  or  tract  is  distinct,  and  an  entry  and  occufia  Qcy 
of  one  under  a  claim  of  title  is  not  a  constructive  occupancy  of  the 
othem  (Willamette  Real  Estate  Co.  y.  Hendrli,  800.) 
See  Cloud  on  Title. 

AGENCY. 

1.  PRINCIPAL  AND  AGENT.— THE  AUTHORITY  OP  AN 
AGENT  MUST  BE  DETERMINED  BY  the  nature  of  his  business 
and  the  apparent  scope  of  his  employment  therein.  It  cannot  be 
narrowed  by  private  and  undisclosed  instructions,  unless  there  is 
Bomethlng  in  the  nature  of  the  business  or  the  circumstances  of  the 
case  to  indicate  that  the  agent  is  acting  under  special  instructions 
or  limited  powers.    (Brown  v.  Franklin  etc.  Ins.  Co.,  534.) 

2.  EVIDENCE.— DECLARATIONS  AND  ADMISSIONS  OF  AN 
AGENT  made  after  a  transaction  is  fully  completeil  are  not  admis- 
sible against  his  principal.     (Glberson  v.  Patterson  Mills  Co.,  823.) 

8.  EVIDENCES-PRINCIPAL  AND  AGENT.— DECLARATIONS 
of  a  superintendent  of  a  mill  to  the  effect  that  a  hanger  therein  had 
been  condemned,  and  should  be  removed,  if  made  away  from  the 
mill  some  days  after  a  servant  in  the  mill  has  been  injured  by  the 
breaking  of  such  hanger,  are  not  admissible  In  evidence  in  favor  of 
nuch  servant  and  against  his  master.  (Glberson  y.  Patterson  Mills 
Ck>..  823.) 

See  Forgery,  3:  Insurance,  42-4& 

ALIENS. 
See  Mines,  1.  2. 

ALIMONY. 
Bee  Marriage  and  Divorce.  5-8;  Tmsts,  4,  Ow 

AMENDMENT. 
See  Coorta,  1-5;  Judgments,  15-18;  Pleading,  7. 

ANIMALS. 
See  Railroads,  18-29. 

ANNULMENT. 
See  Marriage  and  Divorce,  1-S. 
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APPEAL. 

1.  COURTS-JURISDICTION  OF  SUPREME  COURT -Under  a 
statute  providing  that  no  appeal  to  tlie  supreme  court  shall  lie  with 
certain  exceptions,  to  review  the  final  judgment  of  any  inferior 
court,  unless  It  exceeds  two  thousand  five  hundred  dollars  exclusive 
of  costs,  the  jurisdiction  of  that  court  does  not  attach,  on  the  ground 
of  the  amount  involved,  where  neither  of  several  judgments,  as  in 
a  proceeding  to  enforce  a  mechanic's  lien,  amounts  to  two  thousand 
five  hundred  dollars,  although  their  aggregate  amount  may  exceed 
that  sum.    (Spangler  v.  Green,  259.) 

2.  COURTS-^URISDICTION-SUPREME  COURT.-Jurlsdictiou 
of  a  cause  upon  one  ground  attaches  for  all.  Hence,  if  a  case  re- 
quires the  construction  of  constitutional  provisions,  either  state  or 
federal,  the  supreme  court  has  jurisdiction,  on  appeal,  to  review  all 
matters  necessary  to  a  complete  determination  of  the  cause,  though 
the  amount  involved  Is  less  than  that  prescribed  by  statute.  (Span- 
gler V.  Green,  259.) 

3.  NO  APPEAL  LIES  from  a  judgment  to  which  the  appellant 
consented.    (Schmidt  v.  Oregon  etc.  Min.  Co.,  759.) 

4.  CONSENT  DECREE— PRESUMPTION.— Where  It  appears  in 
a  decree  that  it  was  entered  upon  consent  of  the  defendant,  and  it 
grants  the  relief  prayed  for  in  the  complaint,  and  fixes  the  compensa- 
tion of  the  plaintiff's  attorneys  and  <TC  the  referee  and  the  stenog- 
rapher, the  consent  of  the  plaintiff  thereto  will  be  presumed  on  ap- 
peal therefrom.    (Schmidt  v.  Oregon  etc.  Mln.  Co.,  759.) 

5.  APPELLATE  PRACTICE— OVJERRULING  OF  A  MOTION  to 
make  a  complaint  more  specific  cannot  be  considered  on  appeal  as  an 
assignment  of  error  unless  it  is  brought  into  the  record  by  bill  of  ex- 
ceptions,   (lyake  Eirie  etc.  R.  R.  Co.  v.  Clark,  442.) 

6.  APPELLATE  PROCEDURE.— What  purports  to  be  a  bill  of 
exceptions  though  filed  with  the  clerk  cannot  be  considered  unless 
elgned  by  the  judge.    (Robinson  v.  Dickey,  417.) 

7.  APPEAL— SUFFICIENCY  OF  BILL  OF  EXCEPTIONS.— 
Though  a  bill  of  exceptions,  containing  testimony,  does  not  have  an 
express  statement  that  all  the  evidence  has  been  certified,  it  is  sufl3- 
cient  if,  after  each  party's  testimony,  there  is  the  expression  that 
such  party  "here  rested  his  testimony,"  as  this  is  equivalent  to  an 
expresF  statement  that  the  evidence  contained  in  the  bill  Is  all  that 
vras  Introduced  at  the  trial.    (Spangler  v.  Green,  259.) 

8.  APPELLATE  PRACTICE.— TRANSCRIPT  OF  EVIDENCE 
pprtified  to  by  the  shorthand  reporter,  but  not  incorporated  into  a 
bill  of  exceptions,  nor  signed  by  the  trial  judge,  does  not  authorize  a 
review  on  appeal  of  questions  depending  thereon.  (Lake  Erie  etc. 
R.  R.  Co.  V.  Clark.  442.) 

9.  APPEAL^SUFFICIENCY  OF  GENERAL  VERDICT— ERRO- 
NEOUS INSTRUCTION.— A  general  verdict  cannot  be  upheld,  where 
several  issues  were  tried.  If  the  court  gave  the  jury  an  erroneous 
Instruction  upon  any  one  of  the  issues.  (Funk  v.  St.  Paul  etc.  Ry. 
Co.,  60S.) 

10.  APPELLATE  PRACTICE.- An  offer  of  a  respondent  to  con- 
sent to  a  modification  of  judgment  to  correct  error  after  an  appeal 
has  been  taken  does  not  affect  the  right  of  the  appellant  to  a  reversal 
of  the  judgment.    (Leake  v.  Hayes,  34.) 

11.  APPELLATE  PROCEDURE— HARMLESS  ERROR.— If  a 
case  Is  tried  and  determined  ujwn  one  paragraph  or  count  of  a  com- 
plaint, a  judgment  will  not  be  reversed  because  of  an  error  in  over- 
ruling a  dfvmurrer  to  another  paragraph  or  count  (Robinson  v. 
Dickey,  417.) 
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12.  TRIAL.— THE  ACCIDENTAL  ABSENCE  OP  COUNSEL 
WHEN  THE  VEKDICT  IS  RKCEIVBD,  if  not  due  to  any  action 
on  the  part  of  the  court,  or  of  the  opposing  counsel  or  parties,  is 
not  ground  for  the  reversal  of  the  judgment  (Fitzgerald  v.  Clark, 
665.) 

13.  JUDGMENTS— EXCESSIVE— WAIVER  OF  ERROR.— A  Judg- 
ment  assessing  damages  iu  excess  of  the  ad  damnum  of  the  dec- 
laration should  not  be  reversed  on  appeal,  if  the  excess  is  merely 
for  Interest  accruing  after  the  commencement,  and  objection  thereto 
Is  first  made  on  appeal.  The  error  in  rendering  judgment  in  excess 
of  the  amount  claimed  in  the  declaration  is  waived  unless  specific 
objection  thereto  is  made  In  the  trial  court  (Metropolitan  Accident 
Assn.  T.  tYoiland,  359.) 

14.  APPEAL,  WAIVER  OP  RIGHT  OP.— CONSENT  excuses  er- 
ror, and  ends  all  c-ontontion  bi-lweeu  the  irtirtles.  It  waives  the  right 
of  ai>peal.    (Schmidt  v.  Oregon  etc.  Mln.  Co.,  759.) 

15.  APPELLATE  PRACTICE— CAPITAL  CASES— EXCEPTION 
WHEN  NOT  NECKSSARY.— Erroneous  statements  of  the  law. or  im- 
proper comments  upon  the  facts  or  evidence  bearing  upon  them,  may 
be  reviewed  and  corrected  on  appeal  in  a  capital  case  without  any 
exception,  when  it  can  be  seen  that  they  may  have  operated  to  the 
prejudice  of  the  accused.    (People  v.  Barberl,  717.) 

16.  APPELL.\TE  PRACTICE—CAPITAL  CASES.— On  review- 
log  a  capital  case,  the  court  must  be  satisfied  that  a  fair  trial  has  been 
had,  and  when  it  appears  that  the  case  was  submitted  to  the  jury 
upon  an  erroneous  theory  prejudicial  to  the  accused,  and  which  had  a 
controlling  Influence  upon  the  trial  and  Its  result  the  court  will  re- 
grard  the  principle  which  has  been  decided,  rather  than  the  concrete 
form  in  which  the  question  arose  at  the  trial,  and  will  not  seek  for 
some  technical  jrround  not  urged  et  the  trial  to  sustain  tie  ruling. 
(People  V.  Barber i.  717.) 

17.  JURY  TRIAI^PREJUDICIAL  COMMENTS  OF  THE  JUDGE. 
It  is  prejudicial  error  for  a  judge,  on  the  trial  of  a  woman  for  homi- 
cide, to  refer  to  her  as  having  parted  with  her  honor  without  any 
promise  of  marriage,  and  as  having  broken  from  the  moorings  of  her 
home  to  go  and  live  with  the  decedent  as  his  mlstrcse,  when  her  tes- 
timony tends  to  prove  that  she  acted  under  a  promise  of  marriage, 
and  that  her  seduction  was  accomplished  by  fraud,  and  aided  by 
Bom«  drug  adminlsterered  to  her  by  him.  (People  v.  Barberl,  717.) 
Bee  Attorney  and  Client,  1,  2:  Instructions;  Marriage  and  Dlrorce, 
5;  Partnership,  5. 

ASSESSMENTS. 
See  Corporations  19-21;  Insurance  39,  40. 

ASSETS. 
8ee  Receivers,  4-6. 

ASSIGNMENT  FOR  THE  BENEFIT  OP  CfRBDITOBS. 
See  Attachment  8,  4;  Partnership,  1. 

ASSOCL\TIONS. 

1.  SOCIAL  CLUBS,  SALE  OF  WINES  AND  LIQUORS  BY.— A 
■oclaJ  club,  not  organized  for  the  purpose  of  evading  any  law,  but 
to  establish  and  maintain  a  library  and  readlngtooms,  and  to  pro- 
mote social  Intercourse  among  Its  members,  and  which  serves  llqucHV 
to  them  upon  their  written  order,  at  a  price  fixed  by  one  of  Its  com- 
mittees. Is  not  K'lilty  of  tJip  fM'lling  of  IWnic^rs.  within  the  meaning  of 
a  statute  probibiung  any  person  without  licenae  from  selling  either 
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strong  or  spirituous  liquors  In  less  quantity  tlmn  five  gallons  at  a 
time,  to  be  dmuk  or  used  on  the  premises  where  the  same  shall  be 
sold.    (People  v.  Adelphl  Club,  700.) 

2.  INTOXICATING  LIQUORS,  SADES  OF  BY  SOCIAL  CLUBS. 
If  the  object  of  its  organization  is  merely  to  provide  its  members 
with  a  convenient  method  of  obtaining  a  drink  whenever  tliey  de- 
sire it,  or  if  the  form  of  membership  is  no  more  than  a  pretense,  so 
that  any  person,  without  discrimination,  can  procure  liqaor  by  sign- 
ing his  name  in  a  book  or  buying  a  ticket  or  a  chip,  thus  enabling  the 
proprietor  to  conduct  an  illicit  traffic,  then  the  sale  of  liquors  by  a 
club  to  its  members  is  contrary  to  the  provisions  of  the  excise  law. 
If,  on  the  other  hand,  the  club  is  organized  and  conducted  in  good 
faith,  with  a  limited  and  select  membership,  as  well  as  owning  its 
property  in  common,  and  formed  for  social,  literary,  artistic,  or  other 
purposes,  to  which  the  fiirnisliiug  of  liquors  to  its  members  is  mere- 
ly incidental,  in  the  same  way  and  to  the  same  extent  as  the  supply- 
ing of  dinners  or  daily  papers  might  be,  its  furnishing  of  liquors  to 
its  members,  thongh  such  iiqnors  are  paid  for  by  them,  is  not  a  sale 
within  the  meaning  of  that  law.  (People  v.  Adelphl  dub,  700.) 
See  Insurance  37-41. 

ATTACHMENT. 

1.  ATTACHMENT  OF  GOODS  IN  WAREHOUSE— SUFFI- 
CIENOY  OF  LEVY.— Goods  stored  in  a  warehouse  are  sufficiently 
levied  upon  under  a  writ  of  attachment,  by  taking  actual  possession 
of  and  placing  them  in  charge  of  a  keeper.  (Sinsheimer  v.  Whitely, 
192.) 

2.  CORPORATIONS,  FOREIGN— ATTACHMENT  OF  STOCK 
OF.— Shares  of  stock  in  a  foreign  corporation  created  and  existing  by 
the  laws  of  another  state,  and  belonging  to  a  nonresident,  cannot  be 
attached  or  garnished  in  an  action  in  Indiana,  although  the  certifi- 
cate of  stock  is  held  in  trust  m  the  latter  state.  (Smith  v.  Downey, 
4G7.) 

3.  MOTIONS  AND  ORDERS— RES  JUDICATA— DISSOLUTION 
OF  AITACHMENT.— If  an  assignment  for  the  benefit  of  creditors 
Is  iQade  after  the  levy  of  an  attachment,  an  order  denying  a  motion 
to  dissolve  the  attachment,  virtually  upon  the  ground  that  the  as- 
signment did  not,  ipso  facto,  work  a  dissolution  of  the  attachment, 
this  being  the  only  question  litigated  or  decided  on  the  motion,  is 
not  res  judicata  upon  the  question  whether  the  attachment  was  dis- 
solved by  an  amendment  of  the  complaint,  and  affidavit  for  at- 
tachment, made  subsequently  to  the  assignment,  and  does  not  pre- 
clude the  court  from  deciding  that  such  amendment,  where  It  en- 
tirely changed  the  cause,  did  dissolve  the  attachment  as  to  the  as- 
signee In  the  assignment  proceeding.    (Heldel  v.  Benedict,  592.) 

4.  ATTACHMENT  —  DISSOLUTION  OF,  BY  AMENDMENT, 
AFTER  ASSIGNMENT  FOR  BENEFIT  OF  OREDITOKS.— If  an 
attachment  has  been  levied,  which  Is  followed  by  a  general  assign- 
ment for  the  benefit  of  creditors,  an  amendment  of  the  complaint, 
and  affidavit  for  attachment,  made  after  the  execution  of  the  assign- 
ment, and  substituting  an  entirely  different  and  distinct  cause  of 
action,  for  the  one  set  up  in  the  original  complaint  and  affidavit,  dis- 
charges the  attachment  as  to  the  assignee  in  the  assignment  pro- 
ceeding, whatever  may  be  Its  effect  as  between  the  parties  to  the 
action.    (Heldel  v.  Benedict,  592.) 

See  Judgments,  8;  Warehousemen,  4. 

ATTESTATION. 
See  Wills,  3. 
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attorney  and  client. 

1.  if  attorneys  act  beyond  their  ajthoritt  in 

CONSENTING  to  a  decree,  the  remedy  is  not  by  appeal,  bat  by  souie 
appropriate  proceediiii:  in  the  court  where  the  couseut  was  received 
and  acted  upon.    (Schmidt  v.  Oregon  etc.  Mln.  Co.,  759.) 

2.  JUDGMENT  BY  CONSENT— PRESUMED  POWER  OP  AT- 
TORNEYS.—Where  It  appears  that  a  judgment  was  entered  by  con- 
sent, and  that  it  hxes  the  compensation  of  pluiatiff's  attorneys  in  the 
suit,  it  will  be  presumed,  ou  apinral,  in  the  absence  of  any  showing 
to  the  contrary,  that  the  attorneys  were  authorized  to  re<iue8t.  con- 
Bent  to,  and  have  entered.  Just  such  a  decree  as  was  entered,  and 
which  the  plaintiff  seeks  to  have  reversed  upon  appeal.  (Schmidt  y. 
Oregon  etc.  Mln.  Co.,  759.) 

3.  ATTORNEY,  NONE  BUT  CLIENT  CAN  RECOVER  FOR 
NEGLIGENCE  OF.— A  son  cannot  recover  of  an  attorney  damages 
suffered  by  him  through  the  negligence  of  the  attorney  in  the  prepa- 
ration of  a  will  of  the  mother  of  the  son,  the  employment  being  by 
the  mother,  not  by  the  son.    (Buckley  t.  Gray,  88.) 

4.  Al^TORNEYS'  FEES,  ALLOWANCE  OF.— In  a  suit  by  a  trus- 
tee to  foreclose  a  mortgage  by  the  terms  of  which  he  i.s  eutiUod  to 
reasonable  attorney's  fees,  together  with  his  costs  and  disbursements, 
the  court  may,  though  there  is  no  Issue  upon  the  subject,  fix  the 
amount  of  the  fees  due  the  attorney,  referee,  and  the  stenosrrapher, 
and  provide  In  the  decree  for  the  payment  thereof  to  them,  where  the 
provision  appears  to  have  been  made  by  consent  (Schmidt  v.  Ore- 
gon etc.  Mln.  Co.,  759.) 

6.  ATTORNEYS,  JUDGMENT  IN  FAVOR  OF  FOR  THEIR 
COMPENSATION.— Where  en  allowance  to  the  complainant  is 
proper  on  account  of  attorneys'  fees,  it  may  be  made  directly  to  the 
attorneys  themselves.    (Schmidt  v.  Oregon  etc.  Mln.  Oo.  759.) 

ATl'ORNEYS. 
See  Witnesses,  1. 

ATTORNEYS'  FEES. 
See  Injunctions,  13,  14. 

AUCTION. 
See  Executors  and  Administrators,  8. 

AUTIIICNTICATION. 
See  Evidence,  14. 

BAGGAGE. 
See  Carriers,  IS. 

BANKS. 
1  BANKS  AND  BANKING-STOLEN  CERTIFICATES  OF  DE- 
POSIT—RUJHTS  OF  DErOSnX)RS.— A  bank  Is  not  authorized,  as 
sgalnst  a  customer  and  depositor,  to  pay  the  money  due  such  deposi- 
tor or  creditor  on  certificates  of  deposit  duly  Issued  by  It,  which  have 
been  stolen  and  bear  the  forged  indorsement  of  the  payee  when  he  Is 
not  guilty  of  negligence  and  has  notified  such  bank  of  the  theft,  and 
It  pays  In  reliance  solely  on  the  Indorsement  of  other  banks  tliat  have 
prior  thereto  accepted  and  paid  the  certificates.  The  debt  owing  the 
payee  of  such  certifieatcH  Is  not  discharged  by  such  payment,  and  the 
bank  of  deposit  Is  sUll  liable  therefor.  (First  National  Bank  v.  Bre- 
mer, 461.) 
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±  BANKS  AND  BANKIN<5— CEBTIFICATION  OF  CHECK— 
BPFECT.— The  certification  of  a  cheek  in  the  hands  o«f  the  payee,  the 
body  of  which  is  unaltered,  releases  the  drawer  from  further  liability, 
aud  creates  a  direct  liability  from  the  bank  to  the  payee,  while  as  be- 
tween the  bank  and  the  drawer,  it  operates  as  a  payment  to  that  ex- 
tent on  his  account,  and  although  prior  to  its  being  certified  the  check 
may  be  countermanded  by  the  drawer,  yet  after  its  certitication  It  haa 
passed  beyond  his  control,  and  he  no  longer  has  power  to  counter- 
mand Its  payment.    (Meridian  Nat.  Bank  v.  First  Nat.  Bank,  450.) 

3.  BANKS  AND  BANKING— CHEOKS-XTERTIFIC  AT  ION  OP 
ASSUMED  NAME  OF  PAYEE.— The  certitication  of  a  check  by  the 
bank  upon  which  it  is  drawn  and  its  subsequent  indorsement  by  the 
man  to  whom  it  was  actually  issued  and  by  whom  the  drawer  in- 
tended the  money  should  be  received  is  effectual  to  pass  the  title  to 
the  check  to  another  bank  paying  the  amount  of  it  m  good  faith  to 
the  drawee  upon  presentment,  although  the  latter  acts  under  an  as- 
sumed and  fictitious  name  during  the  whole  transaction  wliile  not 
really  impersonating  any  other  individual.  In  such  case  any  loss  on 
the  check  must  fall  on  the  bank  certifying  it,  and  through  such  bank, 
upon  the  drawer.    (Meridian  Nat.  Baxik  v.  First  Nat.  Bank.  450.) 

4.  CORPORATIONS— SUSPENSION  OF  BANK— INTERE.ST  ON 
DEPOSITS  DETAINED,— If  a  pass-book  is  balanced  and  the  bank 
then  suspends  business,  refusing  to  pay  its  depositors,  it  thereafter 
detains  money  received  to  their  use  and  is  liable  for  interest  thereon. 
(McGowan  v.  McDonald,  149.) 

5.  CORPORATIONS  —  SAVINGS  BANKS  —  LTABIDITY  OF 
STOdKHOLDERS.— If  constitutional  provisions  impose  personal  lia- 
bility upon  stockholders  in  all  corporations  for  corporate  debts,  the 
legislature  cannot  exempt  stockholders  in  savings  banks  from  such 
liability.    (McGoT^-an  v.  McDonald,  149.) 

See  Evidence,  15. 

BARBERS. 
See  Sunday,  3,  4. 

BENEFICIARIES. 
See  Insurance,  30. 

BONA  FIDE  PURCHASERS. 
See  Deeds,  4;  Homesteads,  6. 

BONDS. 
See  InJunctloJis,  15;  Judgments,  13;  Municipal  CorporatJoiis,  9,  10. 

BOUNDARIES. 

1.  BOUNDARIES  — LAKES  — MEANDER  LINES.— A  grant  of 
land  bounded  by  the  menndered  lines  of  a  natural  lake  conveys  only 
t»  the  water's  edge.    (Fuller  v.  Shedd,  380.) 

2.  BOUNDARIES— MEANDER  LINES.— LAKES,  whetlier  great 
or  small,  if  of  such  size  that,  in  making  the  original  survey  tliey  are 
meandered,  are  subject  to  the  same  rule  as  to  riparian  rights.  (Ful- 
ler v.  Shedd,  380.) 

3.  BOUNDARIES-MEANDER  LINES.- In  a  grant  of  land  bor- 
dering on  a  river  which  has  been  meandered  in  making  tlie  sui-voy, 
the  meander  line,  in  and  of  itsolf,  is  not  a  boundary  line,  for  tiie  pur- 
pose of  determining  quantity  in  a  fractional  part.  (Fuller  ▼.  Shedd, 
380.) 
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4.  BOUND ARIES-^IEANDBR  I^INES.— If  a  narrow  strip  of  Lnnd 
lies  bt'iween  tlie  meander  line  and  the  natural  houudary.  as  a  siroam 
or  river,  and  Its  proportions  are  much  smaller  than  the  laud  srrauted, 
it  is  included  in  the  grant,  and  the  center  of  the  stream  is  the  boun- 
dary, unless  a  different  intention  is  manifested  bv  the  terras  used. 
(Fuller  T.  Shedd,  3S0.) 

6.  BOUNDARIES,  MEANDER  LINES.— If  the  land  t  uUide  of  the 
meander  line  of  the  grant  is  so  jrrossly  in  excess  of  tliat  sold  tliat  it 
Is  apparent  th.Tt  there  is  fraud  or  mistake  in  the  survey,  siu^li  oxeess 
Is  not  Included  in  the  grant  and  the  meander  line  Is  the  boundary. 
(Fuller  V.  Shedd,  380.) 

6.  BOUNDARIES— MEANDER  LINES— RESURVEY  of  lands, 
the  greater  part  of  which  are  covered  by  water,  within  the  meandered 
line  of  a  natural  lake,  without  fraud  or  mistake  in  the  orijjinal  sur- 
vey, or  material  changes  in  conditions,  cannot  be  made  by  the  land 
depnrtment  and  the  land  therein  patented  to  other  parties,  ns  njrainst 
thooe  holding  under  the  original  grants.  (Fuller  t.  Shedd,  380.) 
See  InJunctlon-8,  5,  6. 

BUILDING  CONTIL\CTS. 

1.  BUILDING  CONTR.VCl^-DBLAY  IN  COMPLETION-rEN- 
A.LTY  OR  DAMAC^ES.- A  stipulation  in  a  building  ooutract  for  the 
recovery  of  a  specified  amount  as  damages  for  each  day  that  tho 
completion  of  the  building  is  delayed  after  a  certain  time,  is  a  provi- 
sion for  liquidated  damages,  and  not  for  a  penalty.  (Reichenbach  v. 
Jsiire.  51.) 

2.  BUILDING  CONTRACTS  —  DELAY— LIQUIDATED  DAM- 
AGES.—A  contractor  is  not  relieved  from  liability  for  liquidated  dam- 
ages for  delay  In  the  completion  of  a  building  by  the  fact  that  the 
delay  was  cause<l  by  the  failure  of  a  subcontractor  to  furnish  mate- 
rial.   (Reichenbach  t.  Sage,  51.) 

3.  Brir.DING  CONTRACTS— DELAY  IN  OOMPLETION.— Se- 
verity of  weather  Is  not  alone  sufllcient  to  relieve  a  contractor  from 
llal)ility  for  liquidated  damajres  for  failure  to  complete  a  bulldlnsr 
within  stipulated  time,  if  the  delay  caused  by  such  weather  could 
have  been  avoided  and  the  work  carried  on  with  safety  and  durabil- 
ity by  the  exorcise  of  extra  means  or  effort  on  the  part  of  the  con- 
tractor during  the  continuance  of  such  w-eatJier.  (Reichenbach  r. 
Sage,  51.) 

See  Mechanic's  Llem. 

BURDEN  OF  PROOF. 
See  Corporations,  27,  32;  InstrucUous,  2;  Negligence,  S. 

CARRIERS. 

1.  CARRIERS.-THE  DUTY  TO  DELIVER  G<X)DS  RECEIVED 
BY  A  CARRIER  for  transportation  Is  luJi)o<K>d  by  law  as  soon  as  he 
accepts  them,  and  whether  expressed  or  not.  becomes  a  part  of  the 
contract.    (Cavaliaro  v.  Texas  elc.  Ry.  Co..  94.) 

2.  CARRIERS.- NOTICE  OF  THE  ARRIVAL  OF  GOODS  at  tie 
place  of  destination  given  to  a  p<»rson  who  personated,  and  falsely 
and  frauduk-ntly  represented  himself  to  be.  the  eonslgnee  cannot 
redtu'*'  tiio  liability  of  the  carrier  to  that  of  a  warehouseman.  (Cav- 
Al\aro  v.  Texas  etc.  Ry.  0>.,  94.) 

8.  A  CARRIER'S  LIABILITY  AS  SUCH  IS  NOT  TERl^nNATED 
by  »he  fa-ft  that  l'  io(l.>»  hjive  not  be«'n  <"nlle4l  fVir.for  two  or  thn^'weeks 
after  their  arrival,  If  the  consignee  has  not  had  notice  of  such  arrival* 
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snch  notice  harlng,  In  fact,  been  jdven  to  a  person  who  fraurlnlently 
personated  the  consignee.    (Cavallaro  v.  Texas  etc.  Ry.  Co.,  94.) 

4.  CARRIERS— DELIVERY  TO  PROPER  PERSON.— A  carrier 
is  an  insurer  of  the  safe  delivery  of  the  goods  to  the  person  to  whom 
they  are  consigned.    (Pacific  Express  Co.  v.  Shearer,  324.) 

5.  CARRIMIS— DELIVERY  OP  GOODS  TO  A  PERSON  OTHEJR 
THAN  THE  CONSIGNEE  is  not  justified  by  the  fact  that  such 
other  person  had  procured  and  presented  to  the  carrier  a  duplicate 
bill  of  lading,  not  assigned  by  either  the  consignee  or  the  consignor. 
(Cavalla<ro  v.  Texas  etc.  Ry.  Co.,  94.) 

6.  A  CARRIER  DELIVERING  GOODS  TO  A  WRONG  PERSON 
1b  not  excused  by  any  circumstances  of  fraud,  imposition,  or  mistake. 
The  law  exacts  of  him  absolute  certainty  that  the  person  to  whom 
the  delivery  is  made  is  the  party  rightfully  entitled  to  the  goods. 
Delivery  to  another,  whether  by  innocent  mistake  or  through  fraud 
praotioed  upon  the  carrier,  is  a  eonrersion  by  him.  (Cavallaro  v. 
Texas  etc.  Ry.  Co.,  94.) 

7.  CARRIERS  — LIABILITY  FOR  DELIVERY  TO  WRONG 
PERSON— FRAUD.— A  carrier  cannot  escape  liability  on  the  ground 
that  deception,  imposition,  or  fraud  may  have  been  resorted  to  by 
fln  imixistor  to  obtain  from  the  assent  of  the  carrier  the  goods  In- 
trusted to  its  care.    (Pacific  Express  Co.  v.  Shearer,  324.) 

8.  CARRIERS— DELIVERY  TO  WRONG  PERSON— IMPOSI- 
TION.— An  express  company  is  liable  for  delivering  a  package  of 
money  to  an  impostor  who  represents  that  he  is  the  consignee,  where 
the  one  who  sent  the  money,  as  directed  by  telegraph,  believed 
that  the  telegram  was  from  the  person  by  whom  it  purported  to  liave 
been  sent,  although  such  impostor  telegraphed  for  tlie  money  in  tlie 
name  of  the  supposed  consignee,  and  a  reply  to  the  telegram  was  de- 
livered to  the  impostor.  The  company,  without  reference  to  the  party 
who  may  have  ordered  the  money  sent,  or  who  may  have  telegraphed 
for  it,  is  bound  to  deliver  it  to  the  real  person  to  whom  it  is  consigned. 
(Pacific  Express  Co.  v.  Shearer,  324.) 

9.  CARRIERS— PTiACE  OF  DELIVERY.— Goods  consigned  gener- 
ally to  a  designated  consignee  without  stating  his  olfice  or  place  of 
biisiness  are  deliverable  at  the  station  or  depot  of  the  carrier,  and  a 
delivery  of  them  at  the  building  in  which  the  consignee  has  an  office 
to  a  person  there  fi-auduiently  personating  him  is  not  a  proper  deliv- 
ery, and  cannot  relieve  the  carrier  from  liability  for  such  goods. 
(Cavallaro  v.  Texas  etc.  Ry.  Co.,  94.) 

10.  CARRIERS  OR  WAREHOUSEMEN- VARIANCE.— A  plaintiff 
suing  the  defendant  as  a  common  carrier  may  recover  against  him 
as  a  warehoiTseman,  In  every  proper  case.  (Cavallaro  v.  Texas  etc. 
iRy.  Co.,  94.) 

11.  A  CARRIER  ACCEPTING  FOR  CARRIAGE  GOODS  DI- 
RECTED TO  A  DESTINATION  BEYOND  its  own  route  assumes, 
In  the  absence  of  an  express  contract  upon  the  subject,  the  obligation 
io  transport  them  to  the  place  to  which  they  are  directed.  (Caval- 
laro V.  Texas  etc.  Ry.  Co.,  94.) 

12.  CARRIERS  CONNECTING.— Where  property  delivered  to  a 
carrier,  consigned  to  a  place  beyond  its  route,  is,  at  the  end  of  such 
route,  received  by  another  carrier  for  transportation  to  the  place  of 
destination,  it  becomes  answerable  to  the  owner  for  any  negligence 
or  misfeasance  in  completing  the  carriage,  whether  tliere  is  an 
express  contract  or  not.    (Cavallaro  v.  Texas  etc.  Ry.  Co.,  94.) 

13.  CARRIERS- LIABILITY  FOR  BAGGAGE.— If  a  common 
carrier,  without  any  contract,  express  or  implied,  to  carry  baggage, 
received  under  the  mistaken  supposition  that  it  belonged  to  a  pas- 
senger who  had  bought  a  ticket  over  its  road,  undertakes  to  carry 
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Buch  bajrpasre,  It  assumes  no  duty  to  the  owner,  except  to  abstain 
from  willful,  wanton,  or  Intentional  injury  to  the  property  while  in 
its  possession.  It  is  not  liable  for  the  loss  of  the  property  If  the 
train  carrying  It  breaks  through  a  bridge  which  has  become  defe<?- 
tive  through  the  gross  negligence  of  the  carrier.  (Beers  v.  Boston 
etc.  R.  R.  Co.,  293.) 

14.  CARRIERS.— A  PASSENGER  IS  A  PERSON  whom  a  common 
carr'.Hr  has  contracted  to  carry  from  one  place  to  another,  and  has  in 
the  course  of  the  performance  of  that  contract  received  under  his 
care  either  upon  tlie  means  of  conveyance  or  at  the  point  of  depart- 
ure of  that  means  of  conveyance.  The  relation  of  carrier  and  pas- 
senger does  not  arise  until  the  traveler  puts  himself  in  charge  of  the 
caxrier  for  the  purpose  of  being  conveyed  to  his  destination,  (Chi- 
cago etc.  R.  R.  Co.  V.  Field,  444.) 

See  Railroads,  3-12. 

CAVEAT  EMPTOR. 
Bee  Judicial  Sales,  3;    Landlord  and  Tenant,  8,  8. 

CERTIFICATES  OF  DEPOSIT. 
See  Banks,  1. 

CERTIORARI. 
CERTIORARI.— Whether  a    court  has    jurisdiction    must    be 
determined  from  the  record  taken  as  a  whole.    (Wulfl  r.  Superior 
Court,  78.) 

CHANCERY  PRACTICE. 
See  Equity,  3-5. 

CHARITIES. 

'CHARITABLE  INSTITUTIONS,  WHAT  ARE.— A  «)clety  or 
Institution  may  be  charitable  within  the  meaning  of  the  law  exempt- 
ing the  property  of  charitable  Institutions  from  taxation,  though  its 
benefits  do  not  extend  to  tiie  general  public,  but  are  restricted  to  Ita 
own  members  and  their  families.  (Hibi  ruian  Bener.  Society  y.  Kelly, 
7G8.) 

Bee  Taxes,  5. 

CHECFLS. 
Bee  Banks,  2,  3;  Glfts,4. 

CLAIMS. 
Bee  Executors  and  Administrators,  1;  Mechanics'  Liens,  2, 1. 

CLOUD  ON  TITI^. 

ADVERSE  POSSESSION-PLEADINO.-In  an  action  to  quiet 
title,  an  allegation  of  ownerslilp  In  fee  admits  proof  of  any  title. 
Including  that  acquired  by  adverse  po.ssession.    (Rogers  r.  Miller,  20.) 

COLIxATERAL  ATTACK, 
B«e  Insane  I'ersous,  C;  Judgments,  8,  6,  6L 

COIX>R  OP  TITLE. 
See  Adverse  Possession,  2. 
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COMMISSIONER'S  REPORT. 
See  Equity,  3-5. 

CONFIRMATION. 
See  Partition,  13;  Judicial  Sales,  1,  2. 

CONFLICT  OP  LAWS. 
€ee  Husband  and  Wife,  2;    Liens;   States. 

CONSENT. 
See  Appeal,  4,  14;  Attorney  and  Client,  1,  2,  4;  ILajf, 

CONSIDERATION. 
See  Contracts,  1,  2;    Gifts,  3. 

CONSTITUTIONAL  LAW. 
See  Corporations,  8,  10,  12,  13;    Rape;   Statutes,  6-10,  12;   Sunday, 

3,  4. 

CONSTITUTIONS. 
CONSTITUTIONAL  LAW— COAL  MINING.— "DUB  PRO- 
CESS OP  LAW"  AND  "LAW  OF  THE  LAND"  are  synonymous 
phrases.  They  refer  to  general,  public  law,  operating  upon  all  alike, 
and  not  to  partial  or  private  laws,  such  as  those  which  make  an  ar- 
bitrary division  of  the  business  of  coal  mining  and  impose  special 
burdens  and  restrictions  upon  the  operators  of  one  class  of  mines, 
whose  product  is  shipped  by  rail  or  water,  but  which  burdens  and 
restrlotiona  are  not  imposed  upon  the  other.  (Harding  T.  People, 
844.) 

See  Taxes,  1,  3. 

CONTRACTORS. 
See  Building   Coutracts;    Contracts,  4. 

CONTRACTS. 

1.  CONSIDERATION.- THE  PRIVILEGE  OP  NAMING  A 
CHILD  Is  a  sufficient  consideration  to  support  a  promise  to  pay  a 
designated  sum  to  such  child.    (Baton  v.  Libbey,  511.) 

2.  A  PROMISE,  THOUGH  PAYABLE  TO  AN  INFANT  and 
given  In  consideration  of  the  privilege  of  naming  him,  is  enforceable 
by  action.    (Eaton  v.  Libbey,  511.) 

3.  STATUTE  OP  FRAUDS.— IF  THE  NAME  OP  A  PARTY  to 
be  bound  on  a  contract  appears  in  the  body  of  the  memorandum 
thereof,  instead  of  being  signed  at  the  end,  this  is  a  sufficient  sub- 
scription, if  the  name  was  so  written  by  him  or  his  authorized  agent. 
(New  England  Dressed  Meat  etc.  Co.  v.  Standard  Worsted  Co.,  516.) 

4.  CONTRACTS,  THIRD  PARTY  WHEN  NOT  ENTITLED  TO 
SUB  THEREON.- Though  a  contract  with  a  city  for  the  doing  of 
work  upon  its  streets  contains  a  provision  that  the  contractor  will 
pay  all  sums  of  money  due  from  him  for  materials  furnished  or  work 
done  by  others  In  connection  with  his  contract,  he  Is  not  answerable 
to  persons  who  did  work  or  furnished  materials  for  one  to  whom  he 
had  sublet  work  to  be  done  under  his  contract.  (Brower  Lumber 
Co.  v.  Miller.  807.) 

5.  A  CONTRACT  BETWEEN  TWO  PERSONS  cannot  be  hold  to 
be  for  the  benefit  of  a  third  from  the  mere  fact  that  its  breach,  or 
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negligence  In  discharging  the  duties  undertaken  by  It,  has  resulted 
In  Injury  to  another.    (Buckley  v.  Gray,  88.) 

0.  CONTRACT,  ACTION  UPON  BY  THIRD  PERSON.— The  sec- 
tion of  the  Civil  Code  of  Ciilifornia  declaring  that  a  contract  made  by 
one  person  for  the  l>enefit  of  a  third,  may  be  enforced  by  the  latter, 
does  not  entitle  the  devisee  under  a  will  to  maintain  an  action  against 
the  attorney  of  a  testator,  on  the  ground  that  the  latter,  acting  under 
the  directions  of  the  tostntor  to  draft  a  will  in  the  plaintiff's  favor, 
was  guilty  of  negligence  and  carelessness  In  the  preparation  of  such 
will,  by  reason  of  which  the  testator's  Intention  was  not  properly 
expressed,  to  the  injuiy  of  the  plaintiff.    (Buckley  v.  Gray,  8S.) 

7.  POLICE  POWER— GENERAL  WELFARE— PENALTY.— Tlie 
right  of  the  sovereign  power  to  direct  that  which  Is  for  the  welfare 
of  the  general  public  cannot  be  abridged  by  contract  stipulations  be- 
tween individuals;  nor  can  a  party  to  a  contract  be  mulcted  into  a 
penalty  because  of  obedience  to  the  mandate  of  the  commonweaith. 
(Fidelity  Trust  Co.  v.  Fridenberg,  851.) 

8.  THE  ILLEGALITY  OF  A  CONTRACT  NBIDB  NOT  BE  SET 
UP  as  a  defense,  because  no  court  will  consciously  lend  Its  aid  for 
Us  enforcement.    (Claflin  v.  United  States  etc.  Co.,  528.) 

9.  A  CONTRACT  NOT  TO  MANUFACTURE  NOR  SFJLL  A  DES- 
IGNATED BITTERS  is  broken  by  the  sale  of  the  same  bitters  under 
another  name,  esiK?clally  if  the  vendor  represents  to  his  customers 
that  the  bitters  which  he  manufactures  and  sells  are  superior  to  the 
bitters  which  he  had  thus  sold  the  right  to  manufacture  and  sell. 
(Gregory  v.  Spelker,  70.) 

CONTRIBUTIONS. 
See  Cotenancy,  2. 

CONVERSION. 
See  Cotenancy,  5,  7. 

CORPORATIONS. 

1.  CORPORATIONS-STATUTORY  PREREQUISITE— ATTACK 
UPON  (X)RPOR-\TE  EXISTENCE.— There  is  a  broad  distinction 
between  those  acts  made  necessary  by  the  etatute  as  a  prerequisite  to 
the  exercise  of  cori)orate  powers,  and  those  acts  required  of  individ- 
uals seeking  Incorporation,  but  not  made  prerequisite  to  the  exercise 
of  pucli  powers.  In  resi)ect  to  tlie  former,  any  material  omission  will 
be  fatal  to  the  existence  of  tlie  corporation,  and  may  be  tnlien  advan- 
tage of  collaterally,  in  any  form  in  wliicli  the  fact  of  incorporation 
can  properly  be  called  in  question.  In  respect  to  the  latter,  the  In- 
coni^ration  Is  responsllilo  only  to  the  government  In  a  direct  pnceed- 
Ing  to  forfeit  the  charter,    (Jones  v.  Asi)en  Hardware  Co.,  220.) 

2.  CORPORATIONS— WHEN  NEITHER  DE  JURE  NOR  DB 
FACTO.— A  conqmny,  intended  to  be  a  corporation,  but  which  haa 
failed  to  comply  with  the  statute  requiring  It  to  file  Its  certificate  of 
IncoriKtratlon  with  the  secretary  of  state,  and  to  pay  a  fee  therefor, 
Is  neither  a  de  Jure  nor  a  de  facto  corporation,  but  simply  a  volun- 
tary «is«oclation  of  Individuals  In  tlie  nature  of  a  copai'tuership. 
(Jones  V.  Aspen  Hardware  Co.,  220.) 

8.  A  DE  FACTO  CORPORATION  can  never  be  recognized  In  vio- 
lation of  a  positive  Uiw.    (Jones  v.  A8i>en  Hardware  CJo.,  220.) 

4.  TO  CONSTITUTE  A  DE  FACTO  CORPORATION  there  must 
be  either  a  charter  or  a  law  authorizing  the  creation  of  such  a  cop» 
f)oratlon,  with  an  attempt.  In  goo<I  faith,  to  comply  with  Its  terms, 
and,  also,  a  user  of.  or  atienq)t  to  exerclKe,  corporate  powers  under  It. 
(Jones  V.  Aspen  Hardware  Co.,  220.) 
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6.  CORPORATION,  CHANGE  IN.— A  SUBSCRIBER  to  the  Stock 
of  a  c(xrporation  cannot  defeat  an  action  to  recover  the  amount  of 
his  subscription,  on  the  ^•ound  that  the  corporation  fonued  is  not 
the  one  to  which  he  subscribed,  because  the  certificate  of  incorpora- 
tion fixed  the  date  of  its  expiration  at  a  time  different  from  that  spe- 
cified in  the  preliminary  agreement,  when  he  has,  after  the  issuing 
of  atock,  voted  thereon,  and  otherwise  recognized  the  existence  of  tlie 
corporation.    (Greenbrier  Indxistrial  Exp.  v.  Squires,  884.) 

6.  CORPORATION,  ACQUIESCENCE  IN  CHANGE  IN.— A  coo-- 
porator  who  has  received  stock  in  the  corporation,  and  voted  tliere- 
on,  and  paid  part  of  the  first  assessment,  and  who  was  present  wlien 
the  certificate  of  incorporation  was  read  at  the  organization  meeting, 
Is  oliarged  with  knowledge  of  a  variance  between  such  certificate 
and  the  preliminary  agreement  for  incorporation,  and  cannot  re- 
lieve himself  from  the  efi:ect  of  his  subsequent  acquiescence  by  prov- 
ing that  he  did  not  hear  the  reading.  It  was  his  duty  to  inform  him- 
self when  the  means  of  information  were  thus  open  to  him.  (Green- 
brier Industrial  Exp.  v.  Squires,  884.) 

7.  CORPORATIONS— TAKING  OF  TITLE  TO  PROPERTY- 
CORPORATE  POWERS— STATUTORY  PREREQUISITE.— The  tak- 
ing of  title  to  property  by  a  corporation  is  the  exercise  of  a  corporate 
power;  and,  if  the  statute' prohibits  a  corporation  from  exercising 
corporate  powers  until  the  fee  for  filing  its  certificate  of  incorpora- 
tion has  been  paid,  it  cannot  take  title  to  property  until  the  terms 
of  the  statute  have  been  complied  with.  (Jones  v.  A^en  Hardware 
Co.,  220.) 

S.  CORPORATIONS  — CONSTITUTIONAL,  LAW  — LIABILITY 
OF  STOCKHOLDERS.— If  a  constitutional  provision,  and  le.rrifilation 
necessary  to  carry  it  into  effect,  makes  each  stockholder  in  a  corpo- 
ration individually  and  personally  liable  for  his  propoi-tion  of  all  its 
debts  and  liabilities,  a  subsequent  statute,  in  so  far  as  it  attempts 
to  exempt  corporations  formed  under  it  from  such  liability,  is  obnox- 
ious to  the  constitution  and  of  bo  effect.  (McGowan  v.  McDonald, 
149.) 

y.  CORPORATIONS-LIABILITY  OF  STOCKHOLDERS— EVI- 
DENCE.—The  liability  of  a  stockholder  in  a  coi-poration  for  its  debts 
is  primary;  and  any  evidence  competent  and  suflicient  to  show  the 
liability  of  the  corporation  is  competent  to  show  that  of  the  stock- 
holder.   (McGowan  v.  McDonald,  149.) 

10.  CORPORATIONS— LIABILITY  OF  STOCKHOLDERS— The 
provisions  of  section  287  of  the  Civil  Code  of  California,  stipuhiting 
that  no  corporation  formed  or  existing  before  such  "code"  took  effect 
should  be  affected  by  such  provisions,  unless  the  corporation  should 
elect  to  continue  its  existence  thereunder,  relates  to  the  formation 
and  existence  of  the  corporation  and  not  to  the  liability  of  its  stock- 
holders. They  remain  personally  liable  in  any  case,  undor  consti- 
tutional provisions  imposing  such  liability.  (McGowan  v.  McDonald. 
149.) 

11.  CORPORATIONS  —  STOCKHOLDERS  —  ADMISSION  BY 
PLEADINGS.— If  an  allegation  in  a  complaint  alleges  that  defend- 
ant is  the  owner  of  certain  shares  of  stock  in  a  corporation,  his  fail- 
ure to  deny  such  allegation  constitutes  an  admission  that  he  is  such 
stockholder.     (McGowan  v.  McDonald,  149.) 

12.  CONSTITUTIONAL  LAW— CORPORATIONS- OBLIGATION 
OF  CONTRACTS.— Under  a  constitutional  provision  that  all  general 
and  special  laws  for  the  formation  of  cori>orations  may  be  altered  or 
repealed,  the  legislature  has  power  to  change  the  law  relating  to 
the  liability  of  stockholders  without  impairing  the  obligation  of 
contracts,  although  in  so  doing  obligations  are  imposed  upon  stock- 
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holders  for  wWch  they  were  not  liable  vrhen  they  became  snch.    (Mc- 
Gowan  r.  McDonald,  149.) 

13.  CONSTITUTIONAL  LAW— STATUTES  VOID  IN  PART.— An 
Independent  unconstitutional  section  of  a  statute  exempting  the 
stockholders  in  a  corporation  from  personal  liability,  not  entering 
Into  the  general  object  and  purpose  of  the  act  under  which  the  corpo- 
ration is  formed,  and  which  may  be  stricken  out  without  prejudice 
to  the  other  portions  of  the  statute,  does  not  defeat  such  other  por- 
tions, or  affect  the  validity  of  corporations  organized  and  formed 
under  snch  act.    (McGowan  v.  McDonald,  149.) 

14.  CORPORATIONS,  INSOLVENT— LIABILITY  FOR  UNPAID 
STOCK  SUBSCRIPTION.— A  subscriber  to  the  stock  of  a  corpora- 
tion, with  notice  that  his  stock  is  to  be  sold  unless  assessments  are 
paid,  cannot,  after  the  corporation  becomes  insolvent,  escape  liability 
for  the  unpaid  portion  of  his  subscription  by  voluntarily  assigning  his 
oertiflcato  in  blank  and  delivering  it  to  the  treasurer  of  the  cori)ora- 
tion  at  the  request  of  the  latter.  (Burt  v.  Real  Estate  EJxchange, 
858.) 

15.  CORPORATIONS,  INSOLVENT.— TRANSFERS  OF  STOCK 
In  a  failing  corporation,  made  by  the  transferrer  for  the  purpose  of 
escaping  his  liability  as  a  shareholder  to  a  person,  who  from  any 
cause  is  Incapable  of  resiwuding  in  respect  to  such  liability,  are  void 
as  to  creditors  of  the  cori>oratlon  and  other  shareholders,  altlionsh. 
ns  between  the  parties  themselves,  the  transfers  may  be  vaUd.  (Burt 
▼.  Ileal  Estate  Exchange,  858.) 

IG.  CORPORATIONS.- IF  STOCK  HAS  BEEN  ISSUED  WITH- 
OUT THE  SUBSCRIPTION  THEREFOR  BEING  PAID  In  full,  and 
Is  afterward  transferred,  the  purchaser  becomes  personally  liable 
for  the  amount  of  such  subscription  remaining  unpaid.  (Visalia  etc. 
R.  R.  Co.  V.  Hyde.  13(5.) 

17.  CORIK)RATIONS— LIABILITY  OF  STOCKHOLDERS.— If  the 
lial)llity  imposed  by  statute  njion  stociiliolders  in  a  corporation  is 
contractual,  it  may  be  enforced  outside  the  limits  of  the  state.  (Cush- 
Ing  V.  Perot,  835.) 

18.  CORPORATIONS— LIABILITY  OF  STOCKHOLDER.-JUDG- 
MENT  AGAINST  A  STOCKHOLDER  in  a  corporation  and  execu- 
tion levied  on  his  real  estate  in  the  state  where  the  coriK>ratlon  is 
created  for  an  amount  that  exhausts  his  liability  therein  Is  a  bar  to 
en  action  In  anotlier  state  to  enforce  his  liability  as  a  stockholder. 
(Gushing  v.  Perot,  835.) 

19.  CORPORATIONS  — ASSESSMENT  — LIABILITY  OF  PUR- 
CHASER OF  STOCK.— One  purchasing  stock  In  a  cori>oration  and 
causing  a  transfer  thereof  to  be  made  to  himself,  and  entered  upon 
Its  books,  becomes  substituted  to  his  vendor,  and  therefore  holds  such 
stock  on  the  same  conditions  and  subject  to  the  same  obllgnflon»j 
as  such  vendor  held  It  upon  prior  to  the  transfer.  (Visalia  etc.  R.  R. 
Co.  V.  Hyde,  136.) 

20.  CORPORATIONS.  — A  STOCKHOLDER  TRANSFERRING 
HIS  STOCK  In  a  corporation  after  the  levying  of  an  assessment 
thereon,  without  the  transfer  being  entered  on  the  books  of  the  cor- 
poration, remains  liable  for  the  amount  of  such  assessment.  (Visalia 
etc.  R.  R.  Cak  v.  Hvde,  l.^G.) 

21.  CORI'OR.VTIONS.— AN  ACTION  TO  RECOVER  AN  ASSESS- 
BIENT  UPON  THE  BALANCE  RB.MAINING  UNPAID  FOR 
BTOCK  Issued  by  a  coriioration  cannot  be  resisted  on  the  ground 
that  the  defendant  did  not  own  the  stock  when  the  liability  was 
Inrtirred  to  meet  which  the  nosessment  was  made,  nor  on  the  ground 
that  the  con>oratlon  has  awsets  stifliclent  to  meet  all  Its  liabilities. 
The  obligation  of  the  defondant  rests  tipon  the  contract  of  subscrip- 
tion.   The  propriety  of  making  the  assessment  or  otherwise  compel- 
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ling  the  payment  of  the  subscription  has  been  placed  In  the  discretion 
of  the  board  of  trustees.    (Vlsalia  etc.  R.  R.  Oo.  v.  Hyde,  136.) 

22.  CORPORATIONS— INSOLVENCY— SALE  OF  PROPERTY.— 
If  after  a  railway  company  has  bought  rails  and  distributed  them 
along  a  projected  line  of  road,  It  is  enjoined  from  proceeding  with 
the  construction  of  the  road  before  the  rails  are  laid,  and,  becoming 
insolvent,  resells  the  rails  to  the  manufacturer  in  part  payment  of 
the  unpaid  purchase  price,  the  resale  is  valid  after  possession  taken 
thereunder,  as  against  another  ci"i?ditor  of  the  company  wlio  subse- 
quently attaches  them  as  Its  property.    (Johnson  Co.  v.  Miller,  833.) 

23.  CORPORATIONS— SALE  OF  PROPERTY.— After  the  opera- 
tion of  a  corporation  has  become  a  matter  of  direct  public  Interest 
and  concern,  its  property,  which  is  reasonably  essential  to  the  exer- 
cise of  its  franchises,  cannot  be  sold  by  it  or  its  creditors  piecemeal, 
so  as  to  stop  its  operations  or  defeat  the  objects  of  its  charter,  but 
all  of  its  property  which  has  not  yet  become  a  part  of  its  structures, 
and  for  which  it  has  no  present  use,  may  be  thus  sold.  (Johnson  Co. 
V.  Miller,  833.) 

24.  CORPORATIONS— TRUST  FUND.— As  between  a  coi-poration 
and  its  creditors  it  does  not  hold  its  property  in  trust,  or  subject  to 
a  lien  in  favor  of  the  creditors,  in  any  other  sense  than  does  an  in- 
dividual debtor.    (First  Nat.  Bank  v.  Dovetail  Body  etc.  Co.,  435.) 

25.  CORPORATIONS,  PREFERENCES  BY.  — A  corporation, 
though  insolvent,  if  still  In  possession  of  its  property,  may  prefer 
one  creditor  to  another.  (First  Nat.  Bank  v.  Dovetail  Body  etc.  Co., 
435.) 

26.  CORPORATIONS  —  PREFERENCES  BY.— A  mortgage  exe- 
cuted by  an  insolvent  corporation  in  pursuance  of  an  agreement  to 
execute  it  is  valid,  and  cannot  bp  set  aside  as  a  preference,  tJiongh 
given  for  money  borrowed  to  satisfy  a  debt  for  which  the  president 
and  secretai*y  were  jointly  liable  with  the  corporation.  (First  Nat. 
Bank  v.  Dovetail  Body  etc.  Co.,  435.) 

27.  CORPORATIONS  INSOLVENT- PREFERENCES  TO  OP- 
FICERS-PRESFMPTION— BURDEN  OF  PROOF.— The  act  of  the 
directors  of  an  insolvent  corporation,  or  of  a  corporation  in  failing 
circumstances,  in  voting  themselves  preferences,  is  prima  facie  fraud- 
ulent, and  the  burden  of  proof  Is  unon  them  to  show  that  their  debt 
Is  bona  fide.    (Schufeldt  v.  Smith,  628.) 

28.  CORPORATIONS,  INSOLVENT— PREFERENCES  BY,  TO 
OFFICERS.— A  corporation,  so  long  as  it  has  control  of  its  property, 
though  insolvent,  may,  when  acting  honestly,  prefer  one  creditor  to 
enother,  and  may  so  prefer  its  stockholders  and  officers  who  are 
bona  fide  creditors.    (Schufeldt  v.  Smith,  628.) 

29.  CORPORATIONS-OFFICERS— LOANS  BY— RIGHT  TO  SE- 
CURE.—Directors  or  officers  of  a  corporation  may  loan  it  money  o"* 
Indorse  for  it,  and  have  the  same  right  to  collect  the  debt  or  secure 
tliemselves  as  Is  accorded  to  other  creditors  of  the  corporation. 
(Schufeldt  V.  Smith,  628.) 

30.  CORPORATIONS— RECOVERY  BY  ALLEGED  CORPORA- 
TION AS  A  COPARTNERSHIP.— Though  a  company,  as  plaintiff, 
may  not  be  entitled  to  recover  as  a  corporation,  yet  it  may  maintain 
the  action  as  a  copartnership,  if  the  facts  alleged  show  that  the  com- 
panv  Is  a  copartnership  and  not  a  corporation.  (Jones  v.  Aspen 
Hardware  Co.,  220.) 

31.  CORPORATIONS— PLEADINGS  EXISTENCE  OF.— If  an  ac- 
tion is  brought  against  a  defendant  In  a  name  Implying  a  coi-poratlon 
the  complaint  need  not  expressly  allege  that  the  defendant  is  a  cor- 
poration.   (Lake  Erie  etc.  R.  R.  Co.  v.  Griffin,  405.) 
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82.  CORPORATION'S— PROOF  OF  CORPORATE  CAPACTTY.-Tf 
a  company  Is  plaintiff  In  a  suit,  and  relies  on  Its  corporate  capacity, 
it  must,  as  a  general  rule,  assume  the  burden  of  proving  it.  (Joucs 
T.  Aspen  Hardware  Co.,  220.) 

33.  CORPORATION,  ESTOPPEL  TO  DENY  EXISTENCE  OF.— 
One  w  ho  signs  a  preliminary  agreement  for  the  formation  of  a  cor- 
poration, but  fails  to  acknowledge  it,  and  who  attends  the  organiza- 
tion meeting  held  by  the  stockholders,  and,  after  the  Issuing  of  a  oor- 
tlflcate  of  stock  to  him,  votes  for  directors,  and  pays  part  of  the 
first  assessment  thereon,  and  recognizes  the  authority  of  the  dlit'C- 
tors,  only  claiming  that  he  had  subscribed  for  a  different  amount  of 
stock,  is  estopped  from  denying  the  corporate  existence,  and  from 
urging  technical  defects  in  its  organization.  He,  therefore,  cannot 
resist  an  action  to  recover  the  bailance  of  his  subscription.  (Green- 
brier Industrial  Exp.  v.  S<iulres.  884.) 

34.  CORPORATIONS— ES1X)PPEI^DENIAL  OF  CORPORATE 
EXISTENCE.— One  dealing  with  a  corporation  is  not  estopped  to 
deny  Its  existence  unless  the  corporation  has,  at  least,  a  de  facto  ex- 
istence. Hence,  though  one  assists  in  the  organization  of  a  company 
which  is  intended  to  be  a  corporation,  and  sells  stock  In  trade  to  It, 
neither  he  nor  his  attaching  creditor  Is  estopped  to  deny  the  corjx)- 
rate  existence  of  the  company  where  the  statute  requires  It  to  file  Its 
certificate  of  Inconwratlou,  and  this  has  not  been  done,  because,  until 
that  is  done,  the  company  has  no  existence,  in  fact,  as  a  corporation. 
(Jonee  v.  Aspen  Hardware  Co.,  220.) 

35.  FOREIGN  CORPORATION,  TRANSACTION  OF  BUSINESS 
BY,  WHAT  IS  NOT.— The  purchase  by  a  foreign  corporation  of  a 
promissory  note  In  this  state  ysrith  no  purpose  of  doing  any  other 
act  here  is  not  a  transaction  of  business  within  the  meaning  of  the 
statute  requiring  every  such  corporation,  before  transacting  business 
In  the  state,  to  execute  and  cause  to  be  recorded  a  power  of  attorney 
In  tlie  county  clerk's  otflce  In  eiich  county  where  It  has  a  resident 
•gent    (Commeicinl  Bank  v.  Sherman,  811.) 

36.  FOREIGN  CORPORATION,  SUIT  BY,  RIGHT  TO  PBO.«lE- 
CUTB  AGAINST  NONRESIDENTS.  WHEN  WIU^  BE  DENIED.— 
The  courts  of  equity  of  this  state  are  not  open  to  foreign  corpora- 
tions as  a  matter  of  private  right,  but  only  as  a  matter  of  comity.  If 
It  appears  that  complete  Justice  cannot  be  done  here,  or  that  the 
amount  involved  Is  sm.Tll,  and  the  defendant  will  be  subjected  to 
groat  and  unneoosf:ary  expense  and  inconvenience,  and  that  the  In- 
vestigation required  will  be  surrounded.  If  conducted  here,  with 
many  and  great.  If  not  Insuperable,  dlfflcultles,  which  will  all  be 
avoided  without  special  hardship  to  the  plaintiff  If  suit  Is  brou;;ht 
fl7aln.st  defendant  In  the  stale  where  he  lives,  and  where  the  alle-^oil 
debt  was  contraeted,  and  where  personal  service  can  l>e  made  upon 
him  ,our  court  should  decline  jurisdiction.  (National  Teleph.  etc.  Co. 
v.  Du  Bols,  503.) 

See  Attachment,  2;    Injunctions,  1;    Becelyers,  1,  3-6. 

COSTS. 

1.  COSTS— WHERE  NO  OBJECTION  IS  MADE  to  a  cost  WU 
wlfhln  the  time  allowed  by  law,  the  clerk  of  the  court  has  no  dis- 
cretion to  dtaallow  any  part  tlieroof.    (Nlcklln  v.  Robertson,  790.) 

2.  COSTS  IN  DQI'ITY.— Parties  who  resist  a  suit  to  h.ave  a  re- 
sulting tnist  enforced  in  favor  of  a  widow  out  of  lands  standing  in 
the  name  of  her  deceased  husband,  but  which  she  claims  wore  paid 
for  out  of  her  separate  estate,  ought  not  to  be  excused  from  the 
payment  of  the  costs  of  suit.  If  a  deeree  Is  entered  acalnst  th<*m 
after  a  dffeuMO  Interposed  Itv  them  making  nero'.rary  a  trial  and  \ho 
expcDdilure  of  money.    (Ben-y  v.  Weidman,  SM.) 

1 
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8.  COSTS,  RELIEF  FROM  TAXATION  OF  IN  EQUITY.— If  a 

decree  grants  costs  to  one  of  the  litigants,  the  court  has  no  discre- 
tion, after  tlie  lapse  of  the  time  within  which  it  was  authorized  to 
grant  relief  from  a  judgment,  to  review  or  affect  the  taxation  of  costs 
on  the  ground  that  the  party  aggrieved  by  such  taxation  was  pre- 
vented from  applying  for  relief  through  his  surprise,  mistake,  or  ex- 
cusable neglect.    (Nicklln  v.  Robertson,  790.) 

4.  JUDGMENT,  RELIEF  FOR  MISTAKE,  ETC.— If  the  affidavits 
filed  in  support  of  a  motion  for  relief  against  a  cost  bill  do  not  show 
that  it  was  taxed  against  the  moving  party  through  his  mistake,  inad- 
vertence, sui-prise,  or  excusable  neglect,  no  relief  can  be  gi-anted 
though  the  motion  was  made  and  heard  within  the  time  allowed  by 
law.    (Nieklin  v.  Robertson,  790.) 

See  Time. 

iCOTENANOY. 

1.  TENANTS  IN  COMMON,  WHO  ARE.— Persons  owning  undi- 
vide-d  Interests  In  real  property  are  tenants  in  common,  though  their 
titles  were  acquired  by  separate  conveyances  and  at  different  times. 
(Stevens  v.  Reynolds,  422.) 

2.  A  OOTENANT  BY  THE  PURCHASE  OF  AN  OUTSTAND- 
ING TITI/E  acquires  only  the  right  to  compel  contribution  to  the  ex- 
penses thereof,  if  he  and  his  fellow  tenants  hold  joint  possession  or 
otherwise  occupy  relations  presumed  to  be  of  trust  and  coivQdenee. 
(Stevens  v.  Reynolds,  422.) 

3.  COTEN.ANT'S  PURCHASE  OF  OUTSTANDING  TITLE.— 
WHAT  IS  A  REASONABLE  TIME  within  which  a  cotenant  must 
manifest  his  election  to  share  in  the  purchase  of  an  outstanding  title 
by  his  fellow  tenant  must  be  determined  by  the  peculiar  circum- 
ptances  of  the  case.  Whatever  delay  has  taken  place  must  be  con- 
sistent with  perfect  fair  dealing  and  in  nowise  attributable  to  an  ef- 
fort to  seek  the  advantage,  while  shirking  the  responsibilities,  of  the 
new  acquisition.    (Stevens  v.  Keynoldjs,  422.) 

4.  A  OOTENANT  WISHING  TO  SHARE  IN  THE  BENEFIT  OF 
AN  OUTSTANDING  TITLE  acquired  by  one  of  his  fellow  tenants 
must,  within  a  reasonable  time,  elect  to  contribute  to  the  expense  of 
his  acquisition.  His  refusal  to  so  contribute  may  be  either  express 
or  necessarily  implied  from  his  conduct.    (Stevens  v.  Reynolds,  422.) 

5.  EACH  COTENANT  IS  EQUALLY  ENT?ITLED  TO  THE  POS- 
SESSION OF  PERSONAL  PROPERTY,  and  if  the  possession  of  one 
excludes  the  other,  this  does  not  amount  to  a  conversion.  (Kobinson 
V.   Dickey,  417.) 

6.  EACH  COTENANT  IS  BOUND  TO  PRESERVE  THE  ES- 
TATE IN  GOOD  FAITH  for  the  equal  benefit  of  all.  Neither  can 
acquire  an  outstanding  title  and  thereby  oust  his  cotenants,  or  do 
any  act  to  injuriously  affect  their  interests  in  the  property  when  the 
relation  between  them  is  one  of  ti'ust  and  confidence.  (Stevens  v. 
Reynolds,  422.) 

7.  A  COTENANT  OUT  OF  POSSESSION  OF  PBRiSONAL 
PROPERTY  has  no  remedy  at  law  against  his  cotenant  in  possession, 
unless  the  latter's  dealing  with  the  property  amounts  to  a  conver- 
sion.   (Robinson  v.  Dickey,  417.) 

8.  A  COPARCENER  OCCUPYING  MORE  THAN  HER  SHARE 
of  the  common  property  is  not  liable  to  account  for  the  profits 
realized,  whei'e  she  does  not  oust  or  exclude  the  other  co-owners, 
though  there  Is  a  statute  Imposing  liability  to  account  on  joint  ten- 
ants, tenants  in  common,  and  their  i>ersonal  representatives  for 
profits  realized  from  occupying  the  common  property.  (Ward  t. 
Ward,  911.) 
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«.  cotenancy  —  liability    for    bxclusivb    ocoxj- 

PANCY.— A  Joint  tenant,  or  a  tenant  In  common,  is  not  answerable 
bj  the  common  law  for  exclusively  occupying  the  common  prop- 
erty, or  more  than  his  share  thereof,  unless  he  agreed  to  pay  reui, 
or  has  ousted  his  coteiiauts.  This  rule  does  not  prevail  in  West  Vir- 
ginia, the  courts  of  Virginia  having  construed  the  statutes  of  the 
state  SB  making  a  cotcnaut  liable  for  occupyiug  more  than  his  share, 
AB  well  as  for  receiving  more  than  bis  proportion  of  the  rents, 
except  when  tlie  property  is  susceptible  of  a  several  occupation  by 
the  different  co-owners,  in  which  event  a  cotenant  In  exchisivw 
possession  of  a  part,  without  hindering  the  others  from  the  use  of 
their  shares,  is  not  answerable  to  them  for  profits  realized  from  the 
portion  In  his  exclusive  occupancy.    (Ward  v.  Ward,  911.) 

lU.  COTENANCY— LIABILITY  FOR  RKNTS  AND  PROFITS.— 
A  cotenant  in  exclusive  possession  is  not  liable  for  use  and  occupa- 
tion or  rentB  and  profits  until  after  demand  made  therefor  by  his 
cotenants.     (lAtilce  v.  Hayee,  34.) 

11.  COTENANCY— REPAIRS.— At  the  common  law,  one  cotenant 
could  compel  the  others  to  unite  in  the  expense  of  repairing  a  house 
or  mill,  by  the  writ  of  de  reparatione  faclenda,  if  they,  after 
request,  refused  to  Join  In  such  repairs,  but  no  recovery  could  be  had 
lor  repairs  already  made.    (Ward  v.  Ward,  911.) 

12.  COTENANCY— IMPROVEMENTS.— A  cotenant  called  on  In 
equity  to  account  for  rents  or  profits  may  deduct  therefrom  ex- 
penses for  repairs,  on  the  principle  that  he  who  fieeks  equity  must 
Bubmlt  to  equity.    (Ward  v.  Ward,  911.) 

13.  COTEN.\NCY— IMPROVEMENTS.— One  cotenant  cannot  com- 
pel another  to  make  improvements  on  the  common  property,  nor 
maintain  an  action  against  him  personally  to  comx>el  contrlbxrtlon 
to  the  expense  of  improvements  made  thereon  without  his  consent, 
express  or  implied,  nor  fix  It  as  a  Hen  on  his  Interest  In  the  estate, 
except  that  by  the  writ  of  de  rorKiratlone  facienda  all  the  tennms 
could  be  compelled  to  unite  In  the  expenses  of  the  necessary  repairs 
of  the  liouse  or  mill  owned  by  them.    (Ward  v.  Wai^,  911.) 

14.  COTENANCY— IMPROVEMENTS.— The  fact  that  when  im- 
provements were  made  on  the  common  property,  it  was  in  the 
possession  of  the  holder  of  an  estate  for  life,  does  not  deprive  the 
cotenant  making  them  of  his  rlpht  to  be  allowed  in  a  suit  for  par- 
tition by  sale  the  amount  which  such  Improvements  enhanced  the 
value  of  the  property,  when  sold.    (Ward  v.  Ward,  911.) 

See  Partition. 

COUNSEL. 
See   Appeal,    12. 

COUNTIES. 
Bee  Execution,  2,  8. 

COURTS. 

L  AMENDMENT  AND  CORRECTION  OF  RECORDS.-FT(>rv 
court  of  record  has  the  Inherent  right  to  cause  Its  acts  and  proceed- 
ings to  be  corre^ly  set  forth  in  its  records;  and  whenever  It  Is 
properly  brought  to  the  knowledge  of  the  court  that  a  record  made 
by  the  clerk  does  not  correctly  show  the  order  or  direction  which  was 
In  fact  made  by  the  court  at  the  time  It  was  given,  the  cotirt  Iins 
authority  to  correct  Its  record  In  accordance  with  the  facts,  tnit  It  oin- 
not.  under  the  form  of  an  amendment  of  Its  record,  correct  a  Jii<llclal 
error,  or  make  of  record  an  order  or  Judgment  that  was  never  In  fact 
given.    (Kaufman   v.   Bhain,   139.) 
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2.  AMENDMENT  OF  RECORDS— TIME.— The  power  of  a  court 
to  amend  Its  records  to  make  them  correspond  with  the  facts,  may  be 
exercised  at  any  time.    (Kaufman  v.  Sliain,  139.) 

3.  AMENDMENT  OF  RECORD  AFTER  TERM— The  common- 
law  rule  that  a  court  record  can  be  amended  after  the  term,  only 
when  there  is  sometliing  in  the  record  to  amend  by,  does  not  extend 
to  minute  entries,  or  orders  of  coiu-t  not  forming  a  part  of  the  judg- 
ment-roll.   (Kaufman  v.  Shain,   139.) 

4.  AMENDMENT  OF  RECORD— CONCXiUSIVENESS  OF  AC- 
TION OP^  COURT.— A  motion  to  amend  a  minute  entry  must  be  ad- 
dressed to  the  court  in  which  the  entry  is  made,  and  the  amount  and 
kind  of  eridence  requisite  to  satisfy  tliat  court  as  to  what  was  its 
real  order  must  rest  with  that  coiu-t,  its  determination  upon  any  con- 
flict of  evidence  concerning  the  order  actually  made  being  conclusive. 
(Kaufman  v.   Shain,  139.) 

5.  AMENDMENT  OF  RECORD— ORDER  OF  DISMISSAL.— If 
an  order  dismissing  an  action  is  entered  by  the  clerk  in  the  minute- 
book  in  connection  with  an  order  sustaining  a  demurrer  without  argu- 
ment, in  the  absence  of  plaintiff  and  of  one  of  the  codefendauls, 
the  court  may  at  any  time,  or  as  late  as  three  years  afterward,  upon 
satisfactory  proof  that  there  has  been  no  order,  in  fact,  made  direct- 
ing a  dismissal  of  the  action,  correct  the  entry,  and  it  may  also  set 
aside  the  judgment  of  dismissal  at  any  time  within  six  months  after 
its  entry.  It  is  immaterial  that  the  judgment  was  in  favor  of  the 
moving  paiiiy,  or  entered  at  his  request.    (Kaufman  v.  Shain,  139.) 

6.  PROBATE  SALES- JURISDICTION.— A  court  of  probate 
when  ordering  a  sale  of  the  real  estate  of  a  deceased  person,  is  ex- 
ercising a  special  statutory  power,  and  not  one  that  pertains  to  the 
ordinary  settlement  of  the  estate.  Such  power  must  be  strictly  fol- 
lowed or  the  order  is  void.    (Dorrance  v.  Raynsford,  266.) 

COVENANTS. 

1.  COVENANTS,  WHEN  PERSONAL.— A  coTenant  appended  to 
a  lease  of  real  property,  whereby  the  covenantor  becomes  surety  for 
the  prompt  and  full  payment  of  the  rent  and  performance  of  the 
coA  enants  as  specifled  in  the  lease.  Is  a  personal  covenant,  and  an 
action  thereon  may  be  maintained  by  the  administrator  of  the  lessor, 
and  not  by  his  heirs,  and  the  recovery  is  not  res4;ricted  to  nominal 
damages,  but  extends  to  the  entire  damages  arising  from  the  non- 
performance of  the  covenant.    (Walsh  v.  Packard,  508.) 

2.  DAMAGES.— BREACH  OF  CONTRACT  or  covenant  entitles 
the  mjured  party  to  recover  such  damages  only  as  proximately  re- 
salts  from  such  breach  and  were  within  the  contemplation  of  the 
j)arties  when  the  contract  was  entered  into.  Remote  and  speculative 
damages  cannot  be  recovered.    (Hamilton  v.  Feary,  485.) 

See  Landlord  and  Tenant,  5,  9,  12-14, 

CRIMINAL  LAW. 
CRIMINAL  LAW,  COMMISSION  OP  AN  OFFENSE  DIF- 
FERENT FROM  THAT  INTENDED.— If  one  intentionally  commits 
n  crime,  he  is  responsible  criminally  for  the  consequences  of  the  act, 
though  the  offense  proves  different  from  what  he  Intended.  (Com- 
monwealth v.  Murphy,  496.) 

See  Appeal,  15-17;   Forgery;   Homicide;    Injunctions,  8,  9;   Instruc- 
tions, 4-6;    Rape. 

CROSS-EXAMINATION. 
See  Witnesses,  3,  4. 
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CROSSINGS. 

6ee  R&ilroads,  18-2S. 

DAMAGES. 

THE  MEASURE  OF  DAMAGES  FOR  MANUFACTURING 
AND  SELLING  A  MEDICAL  COMPOUND  which  the  defendant 
had  asreed  not  to  manufacture  nor  sell  Is  not  the  profits  which  the 
defendant  has  realized  In  violation  of  his  agreement,  but  the  value  of 
the  business  lost  to  the  plaintiff  thereby.  The  profit  made  by  the 
defendant  may  be  considered  In  evidence,  If  it  should  be  shown  to 
c*orrespond  in  whole  or  In  part  with  the  loss  of  the  plaintiCF.  (Greg- 
ory v.  Speiker,  70.) 

See  Appeal,  13;  Buildinj?  Contracts:  Covenants;  Execution,  7,  8; 
Husband  aud  Wife,  1;  Injunctions,  13-15;  Landlord  and  Tenant, 
12-14;    Municipal  Corporations,  14,  15. 

DEATH. 
See  Erldence,  6-S;  Insurance,  41;   Marriage  and  Divorce,  21. 

DECLARATIONS. 
See  Agency,  2,  8;   Insurance,  24,  25. 

DEEDS. 

1.  DEEDS— CONDITIONS— FOHFEITURE>-POLICB  POWER. 
The  erection  of  a  fire  escai>e  In  compliance  with  police  power  regu- 
lations is  not  a  violation  of  a  condition  In  a  deed  prohibiting  the 
construction  of  an  addition  to  a  building  beyond  a  certain  height. 
No  forfeiture  can  be  asserted  by  reason  of  such  erection.  (Fidelity 
Trust  €0,  V.  Fridenburg,  851.) 

2.  DEEDS— CONDITIONS  — FORFEITURE  — LACHES.-If,  In 
violation  of  a  condition  in  a  deed  that  buildings  standing  on  the 
property  conveyed  shall  be  torn  down  wltliln  one  year  from  the  time 
of  the  conveyance,  and  that  thereafter  no  building  shall  be  main- 
tained upon  the  property  exceeding  a  certain  height,  buildings  are  so 
erect (-d  and  maintained  for  more  than  twenty-flve  years  before  the 
grantor  or  his  successor  In  interest  brings  suit  in  equity  to  compel 
their  removal,  he  cannot,  ten  years  after  the  dismissal  of  his  bill  for 
gross  laches  In  seeking  to  enforce  his  right,  maintain  an  action  in 
ejectment  to  enforce  a  forfeiture  of  the  estate  for  such  violation  of 
the  condition  In  the  deed.    (Fidelity  Trust  Ca  v.  Fridenburg,  851. » 

3.  A  OONVBYANCB  BY  QUITCI>.VIM,  made  by  a  purchaser  In 
good  faith  for  a  valuable  consideration,  having  no  notice  of  a  prior 
unrecorded  conveyance,  vesta  title  In  the  grantee  and  prevails  over 
nuch  prior  conveyance.  If  first  recorded.    (Wllhelm  v.  Wilken,  743.) 

4.  A  PURCHASER  RECEIVING  A  QUITCIvAIM  DEED  is  en- 
titled to  l>e  reganled  as  a  bona  fide  purchaser,  and  to  be  protected 
against  a  prior,  but  BUi)8equently  rworded.  dee<l.  especially  when  the 
i^ubject  of  the  deed  is  particularly  described  realty,  with  all  the  ap- 
purtenances, and  all  the  right,  estate,  title,  and  interest  of  the  grant- 
or, with  an  hal>endum  to  the  grantee,  his  heirs  and  assigns,  forever. 
Buch  a  deed  implies  that  the  crantor  professes  to  hnve  an  Interest 
In  the  premises  which  he  could  convey.    (Wllhelm  y.  Wiikea,  743.) 

See   Insane   Persoms,   1. 

DE  FACTO. 
See  COri>oralious,  2-4. 
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DEFAULT. 
See  Intervention;  Judgments,  8. 

DEFINITIONS. 

Charitable  Institutions.    (Hibernian  Ben.  Sec.  v.  Kelly,  769.) 

"Ivand  claim."    (Rogers  v.  Miller,  20.) 
Passenger.    (Chicago  etc.  R.  R.  Co.  v.  Field,  444.) 
"Railroads."    (Funlj  v.  St.  Paul  etc.  Ry.  €0.,  608.) 
"Remaining."    (Lake  r.  Minnesota  etc.  Relief  Assn.,  638.) 
'^Street  railway."     (Funk  v.  St.  Paul  etc.  Ry.  Co.,  608.) 
"Taking  poison."    (Travelers'  Ins.  Co.  v.  Dunlap,  355.) 
Tenants  in  common.    (Stevens  v.  Reynolds,  422.) 

DE  JURE. 
See  Corporations,  2. 

DELIVERY. 
See  Carriers,  4-9;  Gifts,  1,  2. 

DEMURRER' TO  EfVIDBNOB. 
See  Pleading,   5, 

DEVISE. 
See  Estates,  1-4. 

DIRECTING  VERDICT. 
See  Trial,  5. 

DISCRIMINATION. 
See  Sunday,  5;  Wills,  4,  5. 

DISSOLUTION. 
(Bee  Attachment  3,  4;   Partnership,  4. 

DIVORCE. 
See  Marriage  and  Divorce, 

DOMICILE. 
See  Elections,  4,  5. 

DUE  PROCESS  OP  LAW. 
See  Constitutions. 

DYING   DECLARATIONS. 
See  Evidence,  2. 

EJECTMENT. 
See  Partition,  5. 

ELECTIONS. 

1.  BSTOPPBL-OFFICERS-ELECTIONS.— Street-comer  proph- 
ecies of  success  and  promises  of  assistance,  made  by  an  officer  to  a 
candidate  for  election  to  the  same  office,  do  not  estop  the  promisor 
from  denying  that  any  election  was  authorized  by  law,  particularly 
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where  It  does  not  apr^^ar  that  he  was  a  candidate,  or  that  he  voted. 
aod  where  it  does  not  appear  that  any  reliance  was  placed  upon 
•uch  prophecies  and  promises.    (McPliail  v.  People,  306.) 

2.  ELEJCTIONS— KEGIS'rR.\T10N.— The  ri^ht  to  vtte  at  aijy  elec- 
tion, general  or  special,  resides  in  those  possessing  the  constitutional 
qualifications,  subject  only  to  compliance  with  such  reasonable  pio- 
Tisions  respecting  registration  and  regulating  the  exercise  of  the 
right,  as  the  legislature  may  provide,  but  the  mere  failure  or  neylect 
of  the  legislature  to  make  any  provision  for  registration  does  not 
operate  to  deprive  those  having  the  constitutional  qualifications  from 
exercising  the  elective  franchise.    (Stallcup  v.  Tacoma,  25.) 

3.  ElyECTIONS— COMPLIANCE  WITH  STATUTE.-Courts  will 
not  undertake  to  disfranchise  an  elector  by  rejecting  his  ballot. 
where  his  choice  can  be  gathered  from  It,  viewed  in  the  light  of  the 
circumstances  surrounding  the  election,  unless  the  statute  declares 
that  a  strict  compliance  with  its  requirements  by  the  elector  is  es- 
sential to  have  his  ballot  counted.    (Young  v.  Simpson,  254.) 

4.  ELECTIONS  — TEMPORARY  ABSENCE— DISQUALIFICA- 
TION.—An  elector's  mere  temporary  absence  from  his  precinct, 
caused  by  business  and  prolonged  by  sickness,  and  without  any  in- 
tention of  changing  his  residence,  does  not  disqualify  him  if  he  re- 
turns to  the  precinct  of  his  residence  in  time  to  vote.  (Young  v. 
Siu)pson,  254.) 

5.  ELECTIONS  —  NONRESIDENCT3  —  ILLEGAL  BALLOT.-  A 
ballot  cast  by  one  who  has  not  maintained  a  residence  for  the  length 
of  time  required  by  statute  is  illegal,  and  should  not  be  counted. 
(Young  V.  Simpson,  254.) 

6.  ELECTIONS  — PARTICULAR  DESIGNATION  CONTROLS 
CROSS  AFTER  PARTY  EMBLEM.— If  a  voter,  under  a  statute  re- 
quiting an  elector,  who  desires  to  vote  for  all  the  nominees  of  a 
particular  party,  to  place  a  cross  opposite  the  emblem  of  such  party 
in  the  appropriate  place,  but,  if  he  desires  to  vote  partly  for  the 
nominees  of  one  party  and  partly  for  those  of  another,  to  place  a 
cross  opposite  the  names  of  the  candidates  for  whom  he  elects  to 
vote,  particularizes  his  Intention,  after  putting  a  cross  opposite  a 
partj  emblem,  by  placing  a  cross  opposite  the  names  of  certain  can- 
didates upon  the  ticket,  the  particular  designation  controls,  and  a 
candidate  opposite  whose  n.imp  there  is  no  mark  is  not  entitled  to  the 
vote.    (Young  v.  Simpson,  254.) 

7.  ELECTIONS— CROSS  AT  LEFT  OF  NAME  INSTEAD  OP 
TO  THE  RIGHT.- Though  the  customary  and  better  practice  is  to 
put  a  cross  to  the  right  of  the  name  of  the  candidate  intende*!  to  be 
voted  for.  yet.  If  the  statute  does  not  designate  whothor  tlio  cross 
shall  f>e  placed  to  the  right  or  to  the  Wt  of  the  candidate's  name,  a 
ballot  marked  with  a  cross  to  the  left  and  before  the  candidate's 
name  should  be  counted.    (Young  v.  Simpson.  2.M.) 

R.  FLECTIONS— DEFECTIVE  M.VRKINC  OFPOSITE  P.XRTY 
FiMBLF>T.— Thouzh  a  voter  designates  his  choice  by  placing  a  cross. 
not  In  the  srpace  prepared  for  that  purpose,  but  fifteen-sixteenths  of 
an  Inch  to  the  right  of  the  square  opposite  the  emblem  of  the  party 
whose  randldates  he  wishes  to  vote  for,  the  ballot  should  be  countcil. 
nt  the  intent  of  the  voter  Is  clearly  manifest  (Young  t.  Simpson, 
254.) 

EQUITY. 

1,  EQUITY  .TURISDimON— NEW  CONTINGENCIES —.\  court 
of  equity  should  adapt  Its  practice  as  far  as  possible  to  the  existing 
■tate  of  society,  and  api>ly  Its  jurLtMllotlon  to  all  those  new  mses 
which,  from  the  progroi»s  dally  making  in  the  affairK  of  men,  must 
eoDtlDoaily  arise,  and  should  not,  from  too  strict  an  adherence  to  th« 
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forms  and  rules  established  under  very  different  circumstances,  de- 
cline to  administer  justice  and  to  enforce  rights  for  which  there  li- 
no other  remedy.    (Columl>ian  Athletic  Club  v.  State,  407.) 

2.  EQUITY-REMEDY  BY  ONE  OUT  OF  POSSESSION.— If  one 
out  of  possession  can  assert  only  an  equitable  title,  he  may  have  his 
equitable  remedy.    (Brown  v.  Wilson,  228.) 

3.  CHANCERY  PRACTICE  —  FINDINGS  BEYOND  THE  IS- 
SUES.—The  report  of  facts  by  a  commissioner,  when  not  supported 
by  the  pleadings,  presents  a  case  of  error  appearing  on  the  face  of 
the  report,  and  exceptions  thereto  may  therefore  be  sustained.  (Ward 
V.  Ward,  911.) 

4.  CITANCERY  PRACTICE  —  EXCEPTIONS  TO  COMMIS- 
SIONER'S REPORT. — Where  a  commissioner  is  appointed  to  make 
inquiry  and  report  facts,  his  report,  if  not  excepted  to  within  ten 
days,  must  be  taken,  as  against  all  adult  parties,  to  be  correct, 
and  will  not  be  examined  except  for  errors  appearing  on  its  face. 
(Ward  V.  Ward,  911.) 

5.  CHANCERY  PRACTICE.— EXCEPTION  TO  THE  REPORT 
OF  A  COMMISSIONER  may  be  made  more  than  ten  days  after 
the  filing  thereof.  On  such  exception  the  party  is  not  entitled  to 
take  evidence,  but  can  only  contend  that  the  commissioner  reached 
an  erroneous  conclusion  on  the  evidence  taken  by  him.  (Ward  v. 
Ward,  911.) 

See  Corporations,  36;  Costs,  2,  3;   Injunctionis;   Insurance,  10;   Par- 
tition, 21;  Trial,  6. 

ESTATES. 

1.  DEVISE— ESTATE  CREA.TED  BY.— If  the  primary  gift  made 
by  will  vests  in  the  first  taker  an  absolute  interest  in  personal,  or  an 
absolute  fee  simple  in  real,  property,  it  exhausts  the  entire  estate,  so 
that  there  can  be  no  valid  remainder.    (Mansfield  v.  Shelton,  285.) 

2.  DEVISE  IN  FEE  made  by  will  cannot  be  reduced  to  a  life 
estate  by  mere  implication  from  a  subsequent  gift  over,  but  may  be 
by  subsequent  language  clearly  indicating  such  intent  and  equivalent 
to  a.  positive  provision.    (Mnnsfield  v.  Shelt"n,  285.) 

3.  DEVISE.— A  LIFE  ESTATE  expressly  created  by  will  is  not 
converted  into  a  fee  absolute  or  qualified,  or  into  any  other  form  of 
estate  greater  than  for  life,  merely  by  reason  of  there  being  coupled 
with  it  a  power  of  disposition,  however  general  or  extensive.  (Mans- 
field V.  Shelton,  285.) 

4.  DEVISE  INCLUDING  POWER  OF  DISPOSITION— WORDS 
VESTING  LIFE  ESTATE.— Under  a  devise  by  a  husband  to  his  wife 
of  the  residue  of  his  estate,  "to  be  used  and  appropriated  by  her  so 
much  as  she  may  wish  for  her  happiness,  without  any  restrictions, 
or  limitations  Avhatever."  and  upon  lier  decease,  the  payment  of  her 
debts,  and  the  settlement  of  her  estate,  the  remainder  to  vest  in  a 
trustee  in  trust  for  the  children  of  a  third  party  during  their  lives, 
tlie  wife  takes  a  life  estate  only,  and  the  trust  to  take  effect  upon  her 
death  is  valid.    (Mansfield  v.  Shelton,  285.) 

5.  ESTATES— FORFEITURE— LACHES.— No  court,  either  of 
law  or  equity,  declares  an  estate  forfeited  unless  compelled  to  do 
so  by  unbending  and  rigid  rules,  and  certainly  never  when  the  com- 
plaining party  has  a  remedy  in  an  action  for  damages,  and  has 
stood  for  years  without  asserting  by  action  his  intention  to  Insist 
upon  a  forfeiture.    (Fidelity  Trust  Co.  v.  Fridenburg,  851.) 

ESTOPPEL. 
1.  ESTOPPET^— JUDGMENT.— To  make  a  judgment  a  technical 
bar,  it  must  appear  to  have  been  between  the  same  parties.    (Bamka 
V.  Chicago  etc.  R.  R.  Co.,  618.) 
AM.  St.  Rkp.,  Vol.  LII.  -  62 
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2.  ESTOPPEL-JUDGMENT— LACHES-GRANTEE.-Tf  a  par- 
ty, by  his  nejjUgence  and  laches,  loses  his  ripht  to  Impeach  the  va- 
lidity of  a  Judgment  by  extraneous  evidence,  one  claiming  under 
him  is  estopped  by  the  Judgment.  (Brown  v.  Wilson,  228.) 
6ee  CoriJoratlnns,  33.  .34;  Elections.  1;  Judgments,  7;  Judicial  Sales, 
1;  Landlord  and  Tenant,  1;  Marriage  and  DlTorce,  9;  Quo  War- 
ranto, 2;  Taxes,  6. 

EVIDENCE. 

1.  EVIDENCE— PECULIAR  KNOWLEDGE  OF  ONE  PARTY- 
BURDEN  OF  PROOF.— When  a  fact  is  peculiarly  within  the  knowl- 
edge of  a  party,  he  must  produce  the  necessary  evidence  to  prove  it. 
(Lake  v.  Minnesota  etc.  Relief  Assn.,  538.) 

2.  EVIDENCE— DYING  DECLARATIONS  ARE  NOT  ADMIS- 
SIBLE IN  A  CIVIL  ACTION.  Their  admission  Is,  by  the  common 
law.  restricted  to  prosecutions  for  homicide.  (Thayer  ▼.  Lombard, 
607.) 

3.  EVIDENCE.— AN  UNANSWERED  LETTER  contalnln-  the 
writer's  argumentative  presentation  of  his  view  of  his  rights  and 
grievances  is  a  declamiiou  in  liis  own  behalf  and  iuadmissible  iii 
his  favor.     (Dempsey  v.  Dobson,  816.) 

4.  L.AWS  OF  OTHER  STATES.— The  conrts  of  West  Vlrgini.i 
will,  under  its  code,  take  Judicial  notice  of  the  laws  of  other  states, 
and.  In  exercising  this  power,  may  consult  the  statutes  thereof  or 
any  other  book.    (Wilson  v.  Phoenix  Powder  Mfg.  Co.,  890.) 

5.  THE  LAWS  OP  ANOTHER  STATE  ARE  PRESUMED  to  be 
the  same  as  our  own,  and  this  presumption  extends  to  its  statutory 
as  well  as  to  its  common  law.    (Cavaliaro  v.  Texas  etc.  Ry.  Co.,  94.) 

6.  EVIDENCE— PRESUMPTION— SUICIDE.— The  love  of  life  Is 
ordinarily  a  sufficient  inducement  for  its  preservation,  and.  In  the 
absence  of  proof  that  death  resulted  from  other  than  natural  causes, 
suicide  will  not  be  presumed.    (Hale  v.  Life  Indemnity  etc.  Co.,  616.) 

7.  EVIDENCE— PRESUMPTION— SUICIDE.— When  death  may 
have  resulted  from  accident,  mistake,  or  suicide,  It  should  not  be 
presumed  to  be  on  account  of  suicide,  but  rather  from  accident  or 
mistake.    (Hale  v.  Life  Indemnity  etc.  Co.,  610.) 

8.  EVIDENCEJ-DEATH— PRESUMPTION  OF.— A  person  who 
suddenly  and  mysteriously  disappears,  and  is  not  seen,  heard  of,  or 
known  to  be  living,  for  seven  years  thereafter.  Is  presumed  to  l>e 
dead:  but  the  presumption  of  death  does  not  arise  until  the  expira- 
tion of  that  time,  imless  it  Is  shown  that.  In  the  mean  time,  he  has 
come  In  contact  with  some  specific  peril  of  such  nature  as  to  quicken 
the  operation  of  time.    (Mutual  Benefit  Go's  Petition,  814.) 

9.  STATUTE  OF  FRAUDS-MEMORANDUM,  EVIDENCE  TO 
PROVE  MEANING  OF  LIMTERS  IN.— The  meaning  of  the  litters 
"F  C"  In  a  memorandum  of  sale,  when  they  are  technical  abbrevia- 
tions used  in  the  wool  trade,  may  be  shown  liy  parol  evidence.  (New 
England  Dressed  Meat  etc.  Ck).  v.  Standard  Worsted  Co.,  510.) 

10.  STATUTE  OF  FRAUDS— SALE.-PAROL  EVIDENCE  Is  not 
competent  to  contradict  or  vary  the  terms  of  a  memorandum  of  sale 
to  prove  what  was  Intended,  but  the  situation  of  the  parties  and  tlie 
surrounding  circumstances  at  the  timp  when  the  contract  was  made 
may  be  shown  to  apply  It  tio  the  snbject  matter.  (New  EngUuid 
Dressed  Meat  etc.  Co.  v.  Standard  Worsted  .Co..  510.) 

11.  EVIDENCE.— THE  PLEADINGS  IN  another  case  may  be  re- 
ceived In  evidence  to  prove  an  adnilMsiou  made  therein  l)y  (he  party 
ogainst  whom  they  are  offered.  (Wilson  v.  Phceoix  Powder  Mfg.  Co., 
800.) 
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12.  ESTOPPEL— PARTIES.— A  judicial  record  is  not  admissible 
against  a  party  to  it  in  favor  of  a  stranger  tliereto,  wlien  offered  as 
an  estoppel.    (Wilson  v.  Phoenix  Powder  Mfg.  Co.,  890.) 

13.  EVIDENCE  OF  FORM  OF  FOREIGN  JUDICIAL  PROCEED- 
INCrS.— The  law  and  practice  determining  the  form  of  judicial  pro- 
ceedings in  a  foreign  eoiirt  may  always  be  shown  by  parol  or  other 
evidence.    (Fisher  v.  Fielding,  270.) 

14.  EVIDENCE,  FOREIGN  RECORDS,  AUTHENTICATION  OF, 
WHERE  THE  JUDGE  IS  ALSO  THE  CLERK.— Though  the  statute 
requires  the  record  of  a  foreign  court  to  be  certified  by  the  clerk  and 
authenticated  by  the  judge  thereof,  it  is  admissible  when  certified  by 
the  judge  to  be  a  complete  and  correct  copy,  if  he  is  also  the  clerii 
of  the  court.     (Wilson  v.  Phoenix  Powder  Mfg.  Co.,  890.) 

15.  CORPORATION— EVIDENCE.— PASS-BOOKS  OF  DEPOSI- 
TORS in  a  bank  are  admissible  in  evidence  in  an  action  against  its 
stockholders  to  enforce  their  personal  liability  for  the  balance  due  as 
shown  by  such  books.    (McGowan  v.  McDonald,  149.) 

See  Accessories,  2;  Homicide,  4;  Trial,  1-3. 

EXECUTION. 

1.  AN  EXECUTION  ISSUED  BY  THE  CLERK  OF  A  COURT 
OTHER  THAN  THE  ONE  ENTERING  JUDGMENT,  unless  author- 
ized by  some  special  statute,  is  void.  (Willamette  Real  Estate  Co.  v. 
Hendrix,  800.) 

2.  COUNTIES— EXECUTION  AGAINST.— An  execution  may  is- 
sue against  a  county  upon  a  judgment  rendered  against  it,  and  may 
be  levied  upon  any  property  owned  by  such  county  not  needed  for 
governmental  or  public  purposes.    (State  v.  Buckles,  476.) 

3.  EXECUTION  AGAINST  COUNTIES— FAILURE  TO  MAKE 
RETURN— LIABILITY  OF  SHERIFF.— A  sheriff  who  fails  to  make 
return  of  an  execution  issued  against  a  county  within  the  time  pro- 
vided by  law,  is  liable  in  uomlual  damages,  without  reference  to  the 
question  whether  or  not  there  was  any  property  out  of  which  he 
could  have  made  a  levy  and  retuni.    (State  v.  Buckles,  476.) 

4.  EXEMPTIONS— IMPLEMENTS  OF  TRADE —A  photo.graphic 
lens  used  by  a  photographer  in  his  business  is  an  implement  of  his 
trade,  and,  as  such,  is  exempt  from  attachment  and  execution.  (Da- 
vidson V.  Hannon,  282.) 

5.  SHERIFF'S  SALE.— THE  CONFIRMATION  OF  A  SHER- 
IFF'S SALE  cannot  cure  infirmities  in  the  judgment.  Such  a  con- 
firmation is  a  detennination  of  the  regularity  of  the  proceedings  un- 
der the  writ  only,  and  supplies  all  defects,  except  those  founded  ou 
tlie  want  of  jurisdiction.  (Willamette  Real  Estate  Co.  v.  Hendirix, 
800.) 

6.  SHERIFF'S  DEED,  RECITALS,  WHEN  NOT  CONCLUSIVE. 
Tliough  a  sheriff's  deed  recites  that  the  property  was  sold  under  an 
execution  issued  out  of  the  county  court,  such  recital  cannot  prevail 
In  tlie  face  of  a  copy  of  the  execution,  received  in  evidence,  from 
which  it  appears  to  have  been  issued  out  of  another  court.  (Willam- 
ette Real  Estate  Co.  v.  Hendrix,  800.) 

7.  EXECUTION  — WRONGFUL  SEIZURE  —  REMOTE  DAM- 
AGES.—After  part  of  a  merchant's  stock  of  goods  has  been  wrong- 
fully levied  upon,  seized,  and  carried  away  by  virtue  of  a  writ  of 
execution,  the  loss  resulting  to  him  by  reason  of  his  Inability  to 
continue  business,  and  his  being  compelled  to  sell  the  remainder  of 
his  stock  for  less  than  its  value,  is  too  remote  a  consequence  of  such 
wrongful  levy  and  seizure  to  form  the  basis  of  an  assessment  for 
damages.    (Casper  v.  Kllppen,  004.) 
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8.  EXECUTION  —  WRONGFUL  SEIZURE  —  REMOTE  DAM- 
AGES—LOSS OF  PROFITS— Though  part  of  a  merchant's  stock  of 
poods  is  wronirfully  levied  npou.  seized,  and  carried  away,  by  vir- 
tue of  a  writ  of  execution,  damages  caused  by  the  loss  of  future 
prolifs,  occasioned  bj'  the  business  being  broken  up,  are  too  specula- 
tive, remote,  and  uncertain  to  be  allowed.  (Casper  v.  Klippen,  604.) 
See  Homestead,  3-6;  Insurance,  18;  Pledge,  5. 

EXECUTORS   AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS.— In  presenting 
claims  against  estates,  it  is  sullicient  if  the  statement  shows  the  na- 
ture and  amount  of  the  claim  with  sufficient  precision  to  bar  another 
action,  and  discloses  a  prima  facie  right  to  recover.  (Parrett  v. 
Palmer,  479.) 

2.  EXECUTORS  AND  ADMINISTRATORS— PERSONAL  LIA- 
BILITY FOR  BORROWED  MONEY.— An  administrator  is  person- 
ally liable  for  money  borrowed  by  him  in  his  representative  capac- 
ity without  an  order  of  court,  and  used  in  the  payment  of  the  debts 
of  the  estate  generally,  other  than  existing  debts  created  by  the  de- 
ceased, or  for  administration  expenses,  or  for  the  actual  preserva- 
tion of  the  estate.    (First  Nat  Bank  v.  Collins,  61)5.) 

3.  EXECUTORS.  LIABILITY  OF  ESTATE  FOR  MONEYS  RE- 
CEIVED BY.— If  an  executor  having  authority  to  sell  real  property 
at  public  auction  receives  a  bid  for  it  at  a  private  sale,  together 
with  a  deposit  of  money  on  account  of  such  bid,  his  action  in  so 
doing  is  entirely  unauthorized,  and  cannot  be  regarded  as  in  his 
official  capacity.  The  estate,  therefore,  cannot  be  held  liable  for  such 
deposit,  unless  It  Is  shown  to  have  been  actually  made  a  part  of  the 
assets  of  the  estate  by  being  used  for  its  benefit,  or  accounted  for  to 
It     (Schllcker  v.  Hemenway,  116.) 

4.  PARTIES.  DEFECT  OF.— The  adralulsLrator  of  a  deceai^ed  hus- 
band, where  there  are  no  debts,  and  no  relief  is  sought  against  the 
personal  estate,  Is  not  a  necessary  party  to  a  suit  by  the  wife  of 
the  deceased  to  compel  a  conveyance  to  her  of  lands  standing  in  his 
name  at  his  death,  but  which  she  claims  were  purchased  with  her 
moneys,  and  held  In  trust  for  her.    (Berry  v.  Weidman,  866.) 

5.  PROBATE  SALES.  WHEN  MAY  BE  ORDERED.— Renl  estate 
of  a  deceased  person  vests  Immediately  upon  his  death  In  his  heirs  or 
devisees,  and  can  be  taken  from  them  only  to  satisfy  some  claim, 
existing  against  him  In  his  lifetime,  or  some  condition  arising  In 
the  settlement  of  his  estate  which  makes  a  sale  of  the  land  necee- 
Bary  or  advantageous,  and  then  only  in  the  manner  pointed  out  by 
law.     (Dorrance  v.  Raynsford,  2(M>.) 

6.  PROBATE  SALES— JURISDICTION.  HOW  ACQUIRED.— An 
order  of  a  probate  court  directing  the  sale  of  land  of  a  deceased  per- 
son, and  the  administrator's  deed  given  pursuant  to  such  sale,  can 
be  valid  only  when  public  notice  of  the  application  to  sell  has  been 
given  to  all  parties  adversely  Interested  in  tlie  estate.  The  burden 
of  proof  Is  upon  the  person  claiming  under  the  administrator's  deed 
to  show  that  such  notice  was  given.    (Dorrance  v.  Raynsford,  2tV\.\ 

7.  A  JUDG.MENT  AGAINST  AN  ADMINISTRATOR  OR  EXEC- 
UTOR for  money  due  from  him.  as  such,  to  the  estate  Is,  In  the  ah- 
nepce  of  fraud  or  collusion,  binding  upon  the  sureties  on  his  Iwnd, 
and  cannot  be  collaterally  attacked  In  an  action  on  the  bond.  (Nevltt 
▼.  Woodburn,  315.) 

8.  EXECUTORS  AND  ADMINISTRATORS— SUIT  ON  EXECU- 
TOR'S  BOND— DEMAND.— In  a  huU  upon  an  exeeutor's  bond,  a  de- 
mnid  I"  not  nee#-KMnry  where  the  statute  doea  not  require  It  (Nevltt 
▼.  Woodburn,  315.) 
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9.  EXECUTORS  AND  ADMINISTRATORS— JUDGMENT— RE- 
COVERY ON  EXECUTOR'S  BOND  BY  ADMINISTRATOR  DH 
BONIS  NON.— The  fact  that  a  judgment  against  an  executor,  who 
has  been  removed  from  office,  does  not  order  the  amount  to  be  paid 
to  the  administrator  de  bonis  non,  who  is  not  appointed  at  the  time 
the  judgment  is  rendered,  does  not  prevent  a  recovery,  on  the  exec- 
utor's bond,  by  such  administrator,  when  he  is  appointed,  of  the 
amount  found  due  from  the  executor  to  the  estate.  (Nevitt  v.  Wood- 
burn,  315.) 

10.  EXECUTORS  AND  ADMINISTRATORS— REMOVAL  OF  EX- 
ECUTOR PENDING  SETTLEMENT  OF  ACCOUNTS-LIABILITY 
OF  SURETY.— A  surety  on  an  executor's  bond  is  not  relieved  from 
liability  for  an  amount  found  due  from  the  executor  to  the  estate, 
where  the  original  judgment  was  rendered  against  the  executor,  as 
such,  before  his  removal,  though  after  such  removal  this  judgment 
was  reversed  on  appeal,  the  cause  remanded  with  directions  to  re- 
duce the  jud,gment,  and  a  new  and  final  judgment  was  entered 
against  him  individually,  as  the  court  did  not  lose  jurisdiction.  (Nev- 
itt V.  Woodburn,  315.) 

See  Courts,  6;  Limitations  of  Actions,  6;  Pleading,  4. 

EXEMPTIONS. 
See  Execution,  4;  Homestead;  Public  Lands,  8,  9;  Taxes,  3-7. 

FEES. 
See  Attorney  and  Client,  4,  5, 

FELLOW-SERVANTS. 
See  Master  and  Servant,  3-5;  Railroads,  14,  15. 

FIRE  COMMISSIONERS, 
gee  Municipal  Corporations,  3,  4. 

FIRE  ESCAPES. 
See  Deeds.  1. 

FIRE  LIMITS. 
See  Injunctions,  3,  4. 

FIRES. 
See  Municipal  Corporations.  2,  3;  Railroads,  26-28. 

FIXTURES. 

1.  FIXTURES  —  GAS.— AS     BETWEEN    MORTGAGOR     AND 
'MORTGAGEE,  gas  fixtures,  consisting  of  chandeliers  and  burners, 

screwed  to  the  ends  of  gaspipes  projecting  from  the  walls  and  ceil- 
ings of  the  mortgaged  building,  and  which  can  be  readily  un- 
screwed, are  not  a  part  of  the  realty.    (Capehart  v.  Foster,  582.) 

2.  FIXTURES— STEAM  RADIATORS.— AS  BETWEEN  MORT. 
OAGOR  AND  MORTGAGEP],  steam  radiators  attached  at  the  flooi 
of  the  mortgaged  building  to  steampipes,  by  being  screwed  to  tbos*. 
pipes,  are  a  part  of  the  realty.    (Capehart  v.  Foster,  582.) 

3.  FIXTURES— ELECTRIC  ANNUNCIATOR.— AS  BETWEEN 
MORTGAGOR  AND  MORTGAGEE,  an  electric  annunciator 
attached  to  the  wall  of  the  mortgaged  building  and  to  all  the  wires 
■of  the  electric  beU  system  thereof,  is  a  part  of  the  realty.  (Capehart 
V.  Foster,  582.) 
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4.  FIXTURES— CIGAR  COUNTER.— AS  BETWEEN  MORT- 
GAGOR AND  MORTGAGEE,  where  the  evidence  Is  conflicting  a» 
to  whether  a  cigar  counter  is  fastened  to  the  floor  of  the  mortgased 
building,  and  is  specially  designed  for  use  therein,  it  is  a  question 
for  the  Jury  to  say  whether  or  not  the  counter  is  a  part  of  the  realty. 
(Capehart  v.  Foster,  582.) 

6.  FIXTURES— OFFICE  DESK.— AS  BETWEEN  MORTGAGOR 
AND  MORTGAGEE,  an  office  desk,  about  twenty-five  feet  long 
resting  on  a  tile  floor  of  the  mortgaged  building,  between  projections 
in  the  walls,  to  which  it  is  fastened  by  means  of  screws,  the  space 
behind  the  desk  forming  an  ofiice  for  tlie  building,  is  a  part  of  the 
realty.    (Capehart  t.  Foster,  582.) 

FORFEITURE. 
8ee  Deeds,  1,  2;  Estates,  6. 

FORGERY. 

1.  FORGERY.-TO  CONSTITUTE  FORGERY,  there  must  be  the 
making  of  a  writing  which  falsely  purports  to  he  the  writing  of  an- 
other. A  false  statement  of  fact  in  the  body  of  the  instrument,  or  a 
false  assertion  of  authority  to  write  another's  name,  or  to  sign  his 
name  as  agent,  by  which  a  person  Is  deceived  and  defrauded,  is  not 
forgery.  To  make  it  such  there  must  be  a  design  to  pass  as  the  gen- 
uine writing  of  another  pexsou,  that  which  Is  not  his  writing.  (Peo- 
ple V.  Bendlt,  18G.) 

2.  FORGERY  AT  COMMON  LAW  AND  UNDER  STATUTE.— 
As  to  what  constitutes  forgery  of  instruments  which  are  subjects  of 
forgery  the  common  law  and  the  statute— California  Penal  Code,  sec- 
tion 470— do  not  diCfor.  Under  both,  forgery  consists  in  the  false  mak- 
ing or  niaterially  altering,  with  Intent  to  defrniid.  of  aiiv  wrltJiis, 
which.  If  genuine,  might  apparently  be  of  legal  efficacy  or  the  founda- 
tion of  a  legal  liability.  The  common  law  and  the  statute  differ  only 
as  to  thp  kinds  of  instruments  which  are  th*  subject  of  forgery.  (Peo- 
ple V.  Bendit,  180.) 

3.  P'ORGERY  BY  AGENT.— If  one  fraudulently  executes  and  Is- 
sues  an  Instrument  purporting  on  its  face  to  be  executed  by  him,  as 
the  agent  of  a  principal  therein  named,  he  is  not  guilty  of  forgery, 
though  he  has  in  fact  no  authority  from  such  principal  to  execute 
the  writing.    (People  v,  Bendit,  180.) 

FRAUD. 

PLEADING  FRAUD— STATUTE  OP  LIMITATIONS.— One 
seeking  relief  on  the  ground  of  fraud  occurring  more  than  three  years 
prior  to  the  filing  of  his  complaint  must  allege  that  he  did  not  dis- 
cover such  fraud  until  within  three  years  before  such  filing.  (Cas- 
tro V.  Geil,  84.) 

See  Carriers,  6,  7;  Judicial  Sales,  4;  Llmhatlona  of  Actions,  8. 

GIFTS. 

1.  GIFTS.— DELIVERY  OF  PROPERTY  with  Intent  to  give  Is 
absolutely  nece.ssary  to  the  validity  of  a  gift  Words  alone  are  not 
sufficient.    (Wagoner's  Estate,  828.) 

2.  GIKTS-I>ELIV1:ry.-A  gift  of  a  bond  with  a  warrant  of 
attorney  to  confess  judgment,  when  delivered  by  the  donor  to  a 
third  party  to  be  held  by  him  until  the  donor's  death  and  then  given 
to  the  donee,  who  has  knowledge  of  this  arrangement.  Is  a  valid 
g\tt  In  trust,  which  becomes  absolute  by  delivery  by  the  trustee 
to  the  donee  after  the  donor's  death,  notwithstaiiding  the  fact  that 
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the  bond  Is  to  bear  interest  during  the  donor's  life,  and  this  mistake 
is  rectified  by  the  indorsement  of  the  payment  of  interest  on  the 
bond  without  the  actual  payment  thereof.  In  such  case,  the  fact  that 
the  bond  is  subject  to  redelivery  to  the  donor  in  case  he  outlives  the 
donee  does  not  iavalidate  the  gift,  if  there  is  no  express  provision 
for  such  redelivery  reserved  in  the  trust.    (Wagoner's  Estate,  828.) 

3.  A  GIFT  REQUIRES  NO  CONSIDERATION,  and  depends  upon 
no  agreement,  but  upon  the  voluntary  act  of  the  donor,  only,  and  is 
accomplished  by  a  delivery  of  the  subject  of  the  gilt.  (Pickslay  v. 
Starr,  740.) 

4.  GIFT,  CHECK  ON  BANK  AS.— The  delivery  to  'the  donee  of 
the  check  of  the  donor  is  a  valid  gift  of  the  sum  therein  named,  when 
such  check  is  directed  to  a  bank  having  funds  of  the  donor,  which 
lie  expects  it  to  pay,  and  which  it  does  pay,  on  presentation  by  the 
donee.    (Pickslay  v.  Starr,  740.) 

5.  HUSBAND  AND  WIFE,  PRESUMPTION  OF  GIFT.— The  fact 
that  a  conveyance  of  land  is  taken  in  the  name  of  a  husband,  the 
purohnse  money  for  which  was  fxirnished  by  his  wife,  does  not 
create  the  presumption  of  a  gift  from  her  to  him.  (Berry  v.  Weid- 
man,  866.) 

6.  GIFT,  MISTAKE  ASA  GROUND  OF  AVOIDING.— A  gift  in- 
tentionally made,  and  perfected  by  delivery,  cannot  be  avoided  on 
the  ground  that  the  donor  when  making  it  temporarily  forgot  a  busi- 
ness arrangement  into  which  he  had  entered  with  the  donee  and  on 
account  of  which  he  would  have  withheld  the  gift,  had  such  arrange- 
ment been  present  in  his  mind.    (  Pickslay  v.  StaiT,  740.) 

See  Husband  and  Wife,  3,  4.  7. 

HIGHWAYS. 
See  Nuisance,  2;  Railroads,  2. 

HOMESTEADS. 

1.  HOMESTEAD-URB.AN  PROPERTY— UNDIVIDED  BLOCKS. 

If  blocks  in  the  platted  and  laid  out  part  of  an  incorporated 
city  are  generally  subdivided  on  the  plat  into  lots  of  various 
sizes,  the  owner  of  a  part  of  one  block  which  has  not  been  thus 
eubdivided,  and  which  is  urban  in  cliaracter,  is  entitled  to  hold  only 
a  tract  equal  in  area  to  the  average  size  of  platted  lots  in  that  part 
of  the  city.   (Pleidel  v.  Benedict,  592.) 

2.  HOAIESTEADS— .JUDG]MP:NT  LIENS  AGAINST.— As  between 
a  judgment  creditor  and  his  debtor  in  possession  of  a  homestead 
within  the  statutory  size  and  value,  the  judgment,  on  a  debt  created 
since  the  record  of  the  homestead,  creates  no  lien  on  the  homestead 
property.    (Macke  v.  Byrd,  649.) 

3.  HOMESTEADS— EXCESS— JUDGMENT  LIENS  AGAINST.— 
A?  against  the  homestead  debtor,  a  judgment  reaches  the  excess  of 
quantity  or  value  of  the  homestead  beyond  the  statutory  maximum 
only  after  an  ascertainment  and  setting  out,  of  the  part  to  which  the 
exemption  applies.  Until  such  excess  is  defined  and  set  apart,  it  can- 
not be  subjected  to  execution.    (Macke  v.  Byrd,  649.) 

4.  HOMESTEADS-EXCESS  — JUDGMENT  LIENS.— If,  after 
land  has  been  set  apart  as  a  homestead  to  an  execution  defendant, 
another  judgment  is  obtained  against  him,  and  he  then  sells  the 
homestead  for  a  sum  in  excess  of  the  statutory  limit  of  homestead 
exemption,  the  lien  of  the  last  judgment  does  not  attach  to  such  ex- 
cess as  against  the  purchaser,  in  the  absence  of  an  ascertainment  of 
such  excess  and  a  setting  apart  of  the  homestead  before  the  sale, 
(Macke  v.  Byrd,  649.) 
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5.  HOMESTEADS- DIVESTITURE  OF  EXEMPTIOXS.--SrB- 
SEQUENT  PURCHASERS  of  land  from  a  homestead  claimant,  after 
the  rights  of  a  bona  fide  purchaser  at  execution  sale  against  him 
have  attached,  cannot  defeat  the  title  of  tlie  execution  purchaser 
by  proof  of  a  latent  equity  in  favor  of  the  homestead  claimant,  of 
which  such  purchaser  had  no  notice.    (De  Lany  v.  Knapp,  160.) 

6.  HOMESTE.\DS— DIVESTITURE  OF  EXEMPTION— RECON- 
VEYANCE—EXECUTION  CREDITOR  AS  BONA  FIDE  PUR- 
CHASER.—An  execution  creditor  who  purchases  land  bona  fide  and 
for  value  at  execution  sale  against  a  homestead  claimant  upon  a  levy 
made  after  the  latter  has  conveyed  the  land,  and  its  reconveyance  to 
him,  is  protected  against  every  secret  trust  arising  from  such  convey- 
ance by  the  homestead  claimant  without  consideration  to  protect  riis 
title  against  his  creditors.  In  such  case  the  execution  creditor  is  pro- 
tected against  latent  equities  of  which  he  has  no  notice,  although  he 
is  In  position  to  defeat  the  transfer  made  by  the  homestead  claimant. 
(De  Lany  v.  Knapp,  160.) 

7.  HOMESTEADS— REINVEST.MENT  OF  PROCBBD«.— A  Jud:r- 
ment  debtor  may  sell  his  homestead  and  invest  the  proceeds  in  an- 
other, and  carry  the  exemption  of  the  first  homestead  into  the  one 
subsequently  acquired,  even  as  against  debts  created  before  the  ac- 
quisition of  the  latter.    (Macke  v.  Byrd,  G49.) 

See  IMiblic  Lands.  8,  0. 

HOMICIDE. 

1.  MURDER.-ONE  CANNOl'  BE  GUILTY  OF  MURDER  IN 
THE  FIRST  DEGREE  UNLESS  the  act  was  perpetrated  not  only 
with  intent  to  kill,  but  also  with  deliberation  and  premeditation.  If 
a  mortal  wound  is  inOicted  in  a  sudden  transport  of  passion,  excited 
by  what  was  then  said  and  by  preceding  events  which,  for  a  time, 
destroy  reason  and  deprive  the  accused  of  capacKy  to  reflect,  or 
while  under  the  influence  of  some  sudden  and  uucontrollable  emotion 
excited  by  the  final  culmination  of  his  misfortunes,  he  is  not  guilty 
of  murder  In  the  first  degree.    (People  v.  Barberl,  717.) 

2.  MURDER.-DELIBER-\TION  AND  PREMEDITATION  Imp^y 
a  cai>acity  at  the  time  to  think  and  reflect,  sutficient  volition  to  make 
a  choice,  and  by  the  use  of  tljose  powers  to  refrain  from  doing  a 
wrongful  act.    (People  v.  Barbori,  717.) 

3.  MURDER,  EVIDENCE  OF  PRIOR  REL.\TIONS  OF  THE 
PARTIES.— On  the  trial  of  a  woman  for  the  murder  of  a  man  with 
whom  she  had  had  illicit  relations,  she  is  entitled  to  have  laid  be- 
fore the  jury  all  testimony  tending  to  prove  the  condition  of  her 
mind  at  the  time,  and  this  condition  of  her  mind  cannot  be  ascer- 
tained solely  by  what  took  place  at  the  time  of  the  homicide.  Tiie 
prior  relations  of  the  parties  are  competent  for  the  consideration  of 
tlie  Jury,  if  tliey  were  connected  with  the  tragedy,  and  of  such  a 
character  as  to  produre  a  powerful  influence  on  her  mind  at  the  time 
»he  Inflicted  the  fatal  wound.    (People  v.  Barberi.  717.) 

4  MURDER-EVIDENCE,  ERROR  IN  EXCLUDING  CORROB- 
ORATION OF  TIIE  DEFENDANT.— Where,  on  a  trial  for  murder, 
the  prior  relations  of  the  parties  are  a  proper  subject  for  the  consid- 
eration of  the  Jury  to  enable  them  to  determine  the  condition  of  the 
mind  of  the  accused  at  the  time  of  the  homicide,  an  error  of  the 
court  in  excluding  the  teslimony  of  tbird  persons  entitles  the  defend- 
ant to  a  new  trial,  though  she  was  herself  permitted  to  testify  fully 
on  that  «nbje<^,  unle«is  the  truth  of  her  statements  was  conceded. 
(People  V.  Bari>er1.  71 7.  t 

Bee  Appeal,  17;  Evidence,  2;  New  Trial;  Trial.  0. 
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HUSBAND  AND  WIFE. 

1.  MARRIED  WOMAN,  DAMAGES  RECOVERABLE  BY,  FOR 
PERSONAL  INJURIES.— A  married  woman,  in  an  action  to  recover 
damages  for  personal  injuries,  is  entitled  to  have  considered  as  ele- 
ments of  damage  the  impairment  of  her  capacity  to  perform  labor, 
if  the  statutes  of  the  state  provide  that  in  all  cases  where  married 
women  shall,  by  their  own  labor,  earn  wages,  payment  shall  be 
made  to  them  therefor,  and  that  the  eai-nings  of  every  mai-ried  wo- 
man from  her  trade,  business,  labor,  or  services  shall  be  her  sole  and 
sepai-ate  property.     (Harmon  v.  Old  Colony  R.  R.  "Co.,  499.) 

2.  HUSBAND  AND  WIFE— PROPERTY  RIGHTS— HOW  AF- 
FECTED BY  MARRIAGE.— The  respective  rights  of  husband  and 
wife  in  their  personal  property  acquired  by  them  by  their  marriage 
are  determined  by  the  law  of  the  place  of  their  matrimonial  domicile, 
and  this,  in  the  absence  of  any  contrary  intention,  is  the  domicile  of 
the  husband  at  the  time  of  the  marriage.    (PaiTett  v.  Palmer,  479.) 

3.  HUSBAND  AND  WIFE— SEPARATE  ESTATE-USE  BY 
HUSBAND.— If  a  husband  uses  his  wife's  money,  with  her  consent, 
to  build  a  family  residence,  it  Is  presumed,  in  the  absence  of  facts 
Indicating  a  gift  by  her,  that  he  is  a  trustee  for  her,  and  either  he,  or 
his  estate,  is  liable  to  her  for  such  money.    (Parrett  v.  Palmer,  479.) 

4.  HUSBAND  AND  WIFE-SEPARATE  ESTATE— USE  BY 
HUSBAND.— If  a  wife  voluntarily  delivers  her  money  to  her  hus- 
band, the  law  presumes  that  he  takes  it  as  trustee  for  her,  and  not 
as  a  gift,  even  tliough  there  is  not  express  promise  to  repay.  (Par- 
rett V.  Palmer,  479.) 

5.  HUSBAND  AND  WIFE-SEPARATE  ESTATE.— Not  only  the 
proi)erty  actually  acquired  by  a  wife  by  gift,  devise,  or  descent,  dur- 
ing her  marriage,  is  preserved  to  and  becomes  her  separate  estate, 
but  also  the  proceeds  of  such  property,  whether  the  natural  increase, 
or  the  money  produced  by  its  sale,  or  other  property  purchased  wuh 
that  money.    (Parrett  v.  Palmer,  479.) 

6.  MARRIED  WOMEN- SEPARATE  PROPERTY.— THE  PER- 
SONAL EARNINGS  of  a  wife,  acquired  from  keeping  boarders  and 
from  work  done  by  her  as  a  dressmaker,  under  an  agreement  with  her 
husband  that  the  money  so  acquired  should  belong  to  her  alone,  are 
her  separate  property  as  against  subsequent  creditors  of  the  husband. 
(Yake  v.  Pugh,  17.) 

7.  MARRIED  WOMEN— SEPARATE  PROPERTY— GIFT  FROM 
HUSBAND.— If  articles  of  personalty  are  purchased  with  money 
earned  by  a  wife  under  an  agreement  with  her  husband,  that  such 
money  should  be  her  separate  property,  and  such  articles  are  brought 
Into  the  house  and  taken  possession  of  by  her  as  her  separate  prop- 
erty with  the  consent  of  her  husband,  such  acts  amount  to  a  gift 
from  the  husband  to  the  -nafe,  and  constitutes  such  articles  her  sep- 
arate property.    (Yake  v.  Pugih,  17.) 

Bee  Executors  and  Administrators,  4;  Gifts,  5;  Insurance,  24;  Limita- 
tions of  Actions,  7;  Marriage  and  Divorce;  Trusts,  1,  2,  4,  5. 

IMPROVEMENTS. 
See  Cotenancy,  12-14;  Partition,  6-11. 

INCOME, 
See  Trusts,  4-6. 

INDORSEMENT. 
See  Negotiable  Instruments,  2.  3. 
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INDICTMENT. 
See  AcceBsories,  etc,  1. 

INFANTS. 
See  Negligence,  4,  5;  Rape,  8. 

INJUNCTIONS, 

1.  AN  INJUNCTION  MAY  ISSUE  TO  RESTRAIN  A  CORPORA- 
TION when  It  is  abusing  powers  given  for  public  purposes,  or  com- 
mitting a  breach  of  trust,  or  acting  adversely  to  public  policy.  (Co- 
lumbian Athletic  Club  V.  State,  407.) 

2.  TAXATION.— A_N  INJUNCTION  will  not  issue  to  restrain  the 
collection  of  taxes  merely  because  of  illegality  or  irregularity  appear- 
ing upon  the  face  of  the  assessment,  but  the  complainant  will  be  left 
to  his  remedy  at  law.    (Hibernian  Beuev.  Society  v.  Keliy,  709.) 

3.  INJUNCTION— MOVING  BUILDING  INTO  "FIRE  LIMITS" 
—COMPLIANCE  WITH  ORDINANCE.  —  Persons  who  desire  to 
remove  a  wooden  building  in  a  city  to  premises  within  the  "fire  lim- 
its" may  be  enjoined  from  so  doing  by  neighboring  property  owners, 
until  they  have  complied  with  the  requirements  of  the  ordinance  reg- 
ulating such  removal.  Fraudulently  obtaining  the  written  consent 
of  properly  owners  to  such  removal  does  not  satisfy  the  ordinance. 
(Griswold  V.  Brega,  350.) 

4.  INJUNCTIO.N— MOVING  BUILDING  INTO  "FIRE  LIMITS" 
—WRITTEN  C0XSE:NT— FRAUD.— Neighboring  property  owners 
may  enjoin  persons  from  seeking  to  obtain, and  restrain  a  city  and  its 
officers  from  issuing,  a  i>ermit  to  remove  a  wooden  building  into  a 
block  within  the  "Are  limits,"  where  the  written  consent  of  the  prop- 
erty owners,  required  by  ordinance,  was  obtained  by  fraud,  and  such 
removal  would  increase  fire  hazards  and  be  a  permanent  detriment 
to  other  property.    (Griswold  v.  Brega,  350.) 

6.  BOUNDARIES— TREES  UPON— INJlJNCmON.- A  landowner 
Is  not  entitled  to  an  injunction  restraining  an  adjoining  owner  from 
interfering  with  a  tree  and  well  upon  the  boundary  line,  merely  be- 
cause the  former  has  offered  to  pay  such  sum  for  the  adjoining  prem- 
ises as  may  be  appraised  by  persons  selected  by  the  parties.  (Rob- 
inson V.  Clapp,  2i)S.) 

6.  BOUNDARIES-TREES  UPON— INJUNCTION.- If  a  land- 
owner Intends  to  remove  so  much  of  a  tree  standing  upon  the  bound- 
ary Hue  as  is  necessary  to  enable  him  to  build  up  to  such  line,  and 
tbf  granting  of  an  Injunction  to  restrain  Interference  with  the  tree 
would  work  a  greater  Irreparable  injury  to  such  owner  than  tlie 
necessary  cutting  and  probable  destruction  of  the  tree  would  cause 
the  adjoining  owner,  the  injunction  should  not  be  crrantcd.  (Robin- 
•on  V.  Clapp.  298.) 

7.  EQUITY— INJUNCTION— POLITICAL  RIGHTS— OFFICER.*?. 
A  court  of  equity  has  no  Jurisdiction  to  determine  political  questions 
between  the  mayor  and  council  of  a  city  concerning  the  appoint- 
ment and  removal  of  officers,  nor  can  It  exercise  Jurisdiction  In  de- 
termining the  right  of  a  party  to  an  office.  Hence,  an  Injunction 
will  not  He  to  restrain  the  mayor  of  a  city  from  Interfering  with  the 
exercise  of  an  office  by  an  officer  whom  he  has  removed,  ujwn  the 
ground  that  the  removal  was  lllezal,  and  that  no  successor  was  ap- 
pointed.   (Heffmn  v.  Hnfr^lilns,  353.) 

8.  INJUNCTIONS-innKPARARLE  INJURY-VIOLATION  OF 
CR1MIN.\L  LAW.— If  an  net  compl.nlned  of  threatens  an  Inepnrable 
Injury  to  the  property  of  an  iud.vidual,  its  commission  may  be  en- 
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Joined,  although  a  violatiou  of  criminal  law.  (Hamilton-Brown  Shoe 
Oo.  V.  Saxey,  622.) 

9.  EQUITY,  CRIME,  ENJOINING  COMMISSION  OP— An  in- 
junction will  not  be  denied  because  the  act  sought  to  be  enjoined  is 
a  Clime,  if  it  is  also  such  an  act  that  the  complainant  is  entitled  to 
preventive  relief  against  it.  Thus,  the  use  of  property  so  as  to  create 
a  nuisance  may  be  enjoined,  though  the  maintaining  of  the  nuisance 
is  punishable  as  a  crime.    (Columbian  Athletic  Club  v.  State,  407.) 

10.  INJUNCTION  TO  PREVENT  PRIZE  FIGHTS,— In  a  proceed- 
ing against  a  corporation  for  violating  its  franchise  by  giving  exhi- 
bitions of  prize  fighting  an  injunction  may  issue  to  prevent  the  giv- 
dng  of  such  exhibitions.    (Columbian  Athletic  Club  v.  State,  407.) 

n.  STRIKES— INJUNCTION  AGAINST— TRIAL  BY  JURY.— An 
Injunction  may  issue  to  restrain  persons  from  attempting,  by  unlaw- 
ful means,  to  compel  employ(is  to  quit  work  and  join  in  a  strike,  al- 
tliough  the  acts  sought  to  be  restrained,  if  committed,  constitute  a 
crime.  The  granting  of  such  injunction  does  not  take  away  the  con- 
stitutional right  of  trial  by  jury.  (Hamilton-Brown  iShoe  Co.  v. 
Saxey,  622.) 

12.  STRIKES— INJUNCTION  AGAINST.— Persons  may  be  pre- 
vented by  injunction  from  attempting,  by  intimidation  and  threats 
of  violence,  to  coerce  employes  to  leave  their  work  and  join  a  strike. 
They  may  also  be  restrained  from  assembling  for  that  puriiose  iu  the 
vicinity  of  the  place  where  such  employes  work.  (Hamiltou-Browa 
Shoe  Co.  V.  Saxey,  622.) 

13.  INJUNCTION.— ATTORNEY'S  FEES  for  services  rendered  in 
preparing  for  the  trial  or  defense  of  a  suit,  and  in  resisting  an  order 
to  show  cause  why  the  restraining  order  should  not  continue  in  force 
until  the  determination  of  the  suit,  and  in  prosecuting  an  unsuccess- 
ful motion  to  dissolve  the  injunction,  are  not  recoverable  under  an 
undertaking  to  pay  the  damages  which  the  defendant  may  sustain 
by  reason  of  an  injunction,    (Curtiss  v.  Bachman,  111.) 

14.  INJUNCTION.— ATT'ORNEY'S  FEES  INCURRED  by  the 
defendant  by  reason  of  a  preliminary  injunction  are  part  of  the  dam- 
ages for  which  he  has  a  right  to  indemnity,  but  only  such  fees  as  may 
be  incurred  after  the  injunction  has  been  issued  and  prior  to  the 
detennination  of  the  action  can  be  considered  as  within  the  rule. 
If  defendant,  instead  of  attempting  to  remove  the  preliminary  injunc- 
tion, seeks  rather  to  prevent  the  issuing  of  a  permanent  injunction, 
or  directs  his  efforts  to  defeating  the  action  of  the  plaintiff,  the 
expense  of  counsel  fees  incurred  is  an  incident  of  the  suit,  and  is  not 
recoverable  as  damages  sustained  by  reason  of  the  injunction.  (Cur- 
tiss V.  Bachman,  111.) 

15.  INJUNCTION  BONDS,  ELEMENTS  OF  DAMAGES.— If  the 
condition  of  an  undertaking  is  that  if  an  Injunction  shall  Issue  and 
remain  in  force,  plaintiff  will  pay  the  defendants  such  damages  as 
they  may  by  reason  of  such  injunction  sustain,  if  the  court  shall 
decide  the  plaintiff  was  not  entitled  thereto,  moneys  paid  to  defend- 
ants' attorneys,  and  costs  incurred  in  the  action,  and  loss  of  time  or 
injury  to  business,  are  not  elements  of  damages  within  the  terms  of 
the  undertaking,  unless  such  damages  were  caused  solely  by  reason 
of  the  injunction.    (Curtiss  v.  Bachman,  111.) 

INSANE  PERSONS. 

1.  THE  DEED  OF  AN  INSANE  PERSON  not  under  guardianship 
and  whose  Incapacity  has  not  been  judicially  determined  Is  not  voId» 
but  voidable  only.    (Castro  v.  Cell,  84.) 

2.  JUDGMENTS  AGAINST   LUNATICS  are  neither  void  nor 
TOldable.    (Pollock  v.  Horn,  6G.) 
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3.  JUDGMENTS  AGAINST  LUNATICS.-The  pn  p  rty  of  a  luna- 
tic Is  not  exempt  from  the  operation  of  an  execution  paid  upon  a 
Judgment  not  fraudulently  or  WTougfully  obtained  agaiust  biui,  al- 
though It  was  Tendered  after  the  fact  that  he  is  a  lunatic  has  been 
legally  established.     (Pollock  v.  Horn,  66.) 

4.  JUDGMENT  AGAINST  AN  INSANE  SURETY  on  a  forthcom- 
ing bond  in  attachment  is  not  void,  such  surety  not  being  Insane  at 
the  time  that  the  bond  was  given.     (Pollock  v.  Horn,  66.) 

5.  JUDGMENTS  — INSANE  PERSONS  —  COLLATERAL.  AT- 
TACK.—Mere  irregularities  In  proceedings,  resulting  in  a  judgment 
against  a  lunatic,  cannot  be  raised  in  a  collateral  attack.  (Pollock  t. 
Horn,  66.) 

INSTRUCTIONS. 

1.  INSTRUCTIONS-FURTHER  AND  MORE  SPECHFIC-If 
there  i»  any  reason  to  apprehend  that  instructions  given  are  not 
pufticleotly  specific,  further  and  more  specific  Instructions  should  be 
requested.    (Hohl  v.  Chicago  etc.  Ry.  Co.,  598.) 

2.  INSTRUCTIONS— BURDEN  OF  PROOF.— An  Instruction  tluit. 
plaintiffs  having  the  burden  of  proof,  they  must  establish  the  ma- 
terial allegations  of  their  complaint  by  a  preponderance  of  evidence," 
Is  not  erroneous  as  assuming  that  either  party  baa  established  a 
right  to  recover.    (Fitzgerald  v.  Clark,  605.) 

3.  JURY  TRIAL.— EXCFHTIONS  TO  INSTRUCTIONS  GIVEN 
BY  THE  COURT  of  its  own  motion  are  not  sufficiently  reserved  by 
the  statement  of  counsel  made  at  the  time  that  he  saves  an  excep- 
tion TO  each,  every,  and  all  Instructions  given  by  the  court  of  its  own 
motion.  The  exceptions  ought  to  point  out  specifically  the  portions 
objected  to.  In  order  that  the  Judge  may  have  an  opportunity  to  cor- 
rect any  error  he  may  have  inadvertently  fallen  into.  This  rule  does 
not  apply  to  Instructions  prepared  and  presented  by  either  of  the 
parties.    (Cavallaro  v.  Texas  etc.  Ry.  Co.,  94.) 

4.  INSTRUCTIONS— REASONABLE  DOUBT.— MORAL  CER- 
TAINTY is  that  degree  of  cou\ictiou  from  the  evidence  of  the  truth 
of  the  fact  sought  to  be  proved  that  the  Juror  himself  would  ven- 
ture to  act  upon  such  conviction  in  matters  of  the  highest  concern 
and  Importance  to  his  own  interest.**.    (State  v.  Glelm,  655.) 

5.  IN.^^TRUCTIONS -REASONABLE  DOUBT.- An  instruction 
In  a  criminal  case  that,  in  order  to  warrant  a  conviction,  the  Jury 
nf-ed  not  be  satisfied  beyond  a  reasonable  doubt  of  each  link  in  the 
chain  of  circumstances  relied  upon  to  establish  the  defendant's 
guilt,  and  that  it  Is  sufflriont  if.  taking  all  tho  testimony  together. 
they  are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  is 
giailty,  is  erroneous,  and  prejudicial  to  his  rights.  If  circumstantial 
evidence  alone  Is  relied  ui>on.  parh  fact  and  circumstance  ti»  r^om- 
plcte  the  chain  must  be  proved  beyond  a  reasonable  doubt  (State 
T.  Glelm,  655.) 

6.  INSTRUCTIONS— WEIGHT  OF  EVIDENCE.-The  Jury  be- 
ing the  sole  judges  of  the  weight  of  the  testimony  In  a  criminal 
case.  It  Is  error  to  Instruct  that  admissions  mado  by  the  fb'fendant 
and  importance  to  his  own  Interests.     (State  v.  Glelm,  655.) 

See  Master  and  Servant,  3;  Mines,  12. 

INSURANCE. 

1.  A  CONTRACT  OF  INSURANCE  IS  an  agreement  by  whlcn 
one  person  for  a  consldoratlon  promises  to  pay  money  or  Its  equlrn. 
lent,  or  to  do  «ome  act  of  valno  to  the  InsuHMl  upon  the  destruction  or 
Injury  of  Komethlng  in  which  be  has  an  interest.  (Clafilo  T.  United 
Statea  etc.  Co.,  528.) 
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2.  INSURANCE  CONTRACT  OF,  WHAT  IS.— An  agreement  tx> 
purchase  at  a  fixed  price  all  accounts  which  during  one  year  a  cer- 
tain business  firm  should  have  against  ascertained  insolvent  debtors, 
or  judgment  debtors  against  whom  execution  should  be  returned  un- 
satisfied is  a  contract  of  insurance.  (Claflin  v.  United  States  etc  Co., 
528.) 

3.  INSURANCE-CONSTRUCTION  OF  POLICY.-An  insurance 
policy  must  be  liberally  construed  in  favor  of  the  assured,  but  con- 
struction must  not  make  a  new  contract  for  thf  parties.  (Schuer- 
mann  v.  Dwelllng-House  Ins.  Co.,  377.) 

4.  INSURANCE— CONSTRUCTION  OF  FOLICY  IN  FAVOR  OF 
INSURED.— If  there  is  doubt  or  imcertainty  as  to  the  meaning  of 
terms  employed  in  a  policy  of  insurance,  the  language  must  be  lib- 
erally construed  in  favor  of  the  insured,  so  as  not  to  defeat,  without 
a  plain  necessity,  his  claim  to  indemnity,  which,  in  effecting  the  in- 
surance, it  was  his  object  to  secure.  (Travelers'  Ins.  Co.  v.  Dunlap, 
355.) 

5.  INSURANCE  —  FORCE  AND  CONSTRUCTION  OF  CON- 
TRACT.—The  rights  of  both  insurer  and  insured  are  governed  by  the 
contract  of  insurance.  If  it  is  susceptible  of  two  constructions,  that 
one  will  be  adopted  which  is  more  favorable  to  the  assured;  but  if 
its  language  is  clear  and  unambiguous,  its  effect  cannot  be  destroyed 
by  construction.    (German  Ins.  Co.  v.  Hayden,  206.) 

6.  INSURANCE.— AN  ORAL  CONTRACT  of  insurance  Is  valid. 
(Brown  v.  Franlvlin  etc.  Ins.  Co.,  534.) 

7.  INSURANCE,  ORAL  CONTRACT  FOR.— As  the  statute  of 
frauds  and  perjuries  docs  not  apply  to  insurance,  an  agreement  to 
insure  need  not  be  in  writing.    (Croft  v.  Hanover  etc.  Ins.  Co.,  902.) 

8.  INSURANCE,  ORAL.— TO  SUSTAIN  AN  ACTION  on  a  con- 
tract of  insurance,  where  no  policy  has  issued,  the  elements  must 
have  been  agreed  upon,  and  nothing  left  open  and  undetermined, 
and  all  conditions  precedent  complied  witb.  (Croft,  v.  Hanover  etc. 
Ins.  Co.,  902.) 

9.  INSURANCE,  ORAL  CONTRACTS  OF.— The  power  of  an  in- 
surance corporation  to  make  an  oral  contract  of  insurance  is  not  im- 
paired by  a  provision  in  its  by-laws  that  its  "directors  may  authorize 
the  president  and  secretary  to  m.ake  insurance,  and  will  issue  policies 
at  such  rates  of  insurance  and  under  such  limitations  and  restric- 
tions as  they  shall  prescribe."  These  are  enabling,  not  restraining, 
words.    (Brown  v.  Franklin  etc.  Ins.  Co.,  534.) 

10.  INSURANCE,  REMEDY,  WHEN  THE  CONTRACT  IS  NOT 
WRITTEN.— When  a  contract  has  been  made,  but  no  policy  of 
insurance  to  evidence  it  has  l)een  issued,  the  remedy  of  the  insured, 
after  a  loss,  may  be  by  bill  in  equity;  and  the  court  may  at  once 
decree  the  payment  of  the  amount  wliich  would  have  been 
recovered  under  the  policy,  had  it  been  issued.  (Croft  v.  Hanover  etc. 
Ins.  Co.,  902.) 

11.  INSURER.— PAYMENT  OF  PREMIUM  Is  not  necessary  to  an 
oral  contract  of  insurance,  if  credit  was  given  to  the  assured.  (Croft 
V.  TEIanover  etc.  Ins.  Co.,  902.) 

12.  INSURANCE— INCORRECT  DESIGNATION  OF  ASSURED. 
The  fact  that  the  agents'  memorandum  of  insurance  designated  one 
person,  when  the  insurance  was  applied  for,  and  intended  to  be 
paid  to,  another  does  not  invalidate  an  oral  contract  of  Insurance. 
(Croft  V.  Hanovpr  etc.  Ins.  Co..  902.) 

13.  INSURANCE.  FAILURE  TO  DESIGNATE  INSURER.— If 
persons  contract  for  insurance  with  the  agents  of  several  insur- 
ance companies,  witliout  specifying  in  which  the  insurance  is  de- 
sired, and  a  month  later  the  agents  designated  a  particular  corpora- 
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tlon  as  the  Insurer,  they  possessing  power  to  make  such  designation, 
this  completes  the  contract,  and  makes  the  Insurer  so  designated  an- 
swerable for  a  subsequent  loss.    (Croft  v.  Uauover  etc.  Ins.  Co.,  902.) 

14.  INSURANCE-DURATION  OF,  WHEN  SUFFICIENTLY 
AGREED  UPON.— Though  the  assured  insists  that  he  contracted 
for  insurance  for  a  year,  and  the  agents  of  the  insurer  that  it  was 
for  three  years,  j'et  If  the  agents  had  blank  policies,  signed  by  the 
officers  of  the  insurer,  with  authority  to  fill  them  out  and  deliver 
them,  aud  they  made  a  memorandum  on  their  books,  and  the  failure 
to  actually  issue  the  policy  was  due  only  to  neglect  or  forgetfulness 
on  their  part,  there  is  an  existing  agreement  to  insure,  which  will 
support  an  action,  if  the  property  is  destroyed  within  one  year 
from  the  perils  insured  against.    (Croft  v.  Hanover  etc.  Ins.  Co.,  902.) 

15.  INSURANCE-PUBLIC  LANDS— FAILURE  OF  TITLI<>-NO. 
TICE— LIABILITY  FOR  LOSS.— If  one  enters  land  as  a  placer  min- 
ing claim,  which  entry  Is  approved  by  the  local  land  officers,  aud  a 
policy  of  Insurance  issues  to  the  claimant,  who  has  a  building  on  the 
land,  upon  an  application  for  insurance,  In  which  It  is  stated  that  the 
title  of  the  Insured  Is  "good,"  but  the  policy  contains  a  stipulation 
that  It  shall  be  void  If  the  building  stands  on  land  to  which  the  iu- 
Bured  has  not  a  perfect  title,  the  insurance  company  Is  not  liable  for 
a  loss  by  fire,  occurring  nearly  eighteen  months  after  such  entry  was 
canceled  by  the  secretary  of  the  Interior,  for  the  reason  that  the  land 
was  agricultural,  and  not  subject  to  entry  as  mineral  land;  .t!»i1 
where  no  notice  of  a  failure  of  title  had  been  given  to  the  company, 
such  cancellation  avoided  the  claimant's  title  ab  Initio,  and  presented 
the  very  condition  which  the  parties  had  agreed  should  forfeit  tlie 
policy.    (Herman  Ins.  Co.  v.  Hayden,  206.) 

1(5.  INSURANCE— PRIOR  INSUR.\NCE.— A  policy  of  Insurnnoe  is 
not  void  by  reason  of  prior  Insurance  which  had  lapsed  before  the 
Issuance  of  the  policy  sued  on.    (German  Ins.  Co.  v.  Hayden,  20<5.) 

17.  INSURANCE,  TRANSFER  OF  INTEREST.— The  fact  that  a 
member  of  a  partnership  had  transferred  his  Interest  therein  to  a 
third  person  before  a  policy  of  insurance  issued  does  not  affect  tht 
unconditional  and  sole  ownership  of  the  firm  in  its  real  estate,  and 
hence  does  not  avoid  a  policy  containing  a  condition  that  It  shall  be 
void,  if  the  Interest  of  the  assured  shall  be  other  than  an  uncondi- 
tional and  sole  ownership,  or  if  any  change  takes  place  in  the  Inter- 
est, title,  or  possession  of  the  subject  of  the  insurance.  (Wood  v. 
American  etc.  Ins.  Co.,  733.) 

18.  INSURANCE,  CHANGE  OF  INTEREST.— A  SALE  OF  REAL 
PROPERTY  UNDER  EXECUTION,  when  the  statute  gives  the 
debtor  time  for  redemption,  and  entitles  him  to  remain  in  possession 
until  the  expiration  of  that  time,  does  not  avoid  a  policy  of  Insur- 
ance containing  a  condition  that  it  shall  become  void  If  any  change, 
other  than  by  the  doatli  of  the  assured,  takes  place  In  the  Interest. 
title,  or  possession  of  the  subject  of  insurance,  whether  by  legal  pro- 
cess or  Judgment,  or  by  the  voluntary  act  of  the  assured,  or  otlier- 
wise.    (Wood  v.  American  etc.  Ins.  Co.,  733.) 

1ft.  TNSURANrE  -VACANCY  OF  PREMISES— QUFSTTON  TOR 
JURY.— Whether  a  building  Is  vacant  or  unoccupied,  within  the 
meaning  of  an  insurance  policy,  at  the  time  a  loss  by  Are  occurs,  is 
a  qupRtlon  of  fact  for  determination  by  the  Jury.  (Scbuermann  v. 
Dwelllng-House  Ins.  Co.,  877.) 

20.  INSTTRANCF.— VACANCY  OP  PREMISES.-The  meaning  of 
the  term  "vacant  or  unoccupied,"  as  used  In  a  policy  of  Insurance, 
and  Its  construction  with  other  clmises.  Is  a  question  of  law.  (Schuer- 
tnann  v.  Dwelllng-House  Ins.  do..  877.) 

21.  INSURANTF.— VACANCY  OF  PRFMTSES— A  dwelling  or  ten- 
»meot  bouse  is  racant  and  unoccupied  If  the  occupant  or  occupants 
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have  moved  out,  although  some  trifling  articles  of  furniture  of  little 
value  are  left  in  one  of  the  rooms;  and,  if  it  is  destroyed  while  in 
such  condition,  the  loss  is  forfeited  under  a  covenant  in  a  policy  of 
Insurance,  exempting  from  liability  for  loss  If  the  insured  premises 
shall  be  or  become  "vacant  or  unoccupied."  (Schuermann  v.  Dwell- 
ing House  Ins.  Co.,  377.) 

22.  INSURANCE  —  VACANCY  OF  PREMISES— KNOWLEDGE 
OF  INSURED. — The  enforcement  of  a  covenant  in  a  policy  of  insur- 
ance, that  the  premises  becoming  vacant  and  unoccupied  shall  cause 
a  forfeiture,  cannot  be  made  to  depend  upon  the  knowledge  of  the 
insured  as  to  the  fact  of  such  vacancy.  (Schuermann  v.  Dwelling- 
House  Ins.  Co.,  377.) 

23.  INSURANCE  —  LOSS  PAYABLE  TO  MORTGAGEE— DE- 
FENSES.—The  fact  that  a  loss  is  payable  to  the  mortgagee  of  in- 
sured premises  does  not  increase,  lessen, or  otherwise  change,  the  bur- 
den assumed  by  the  insurance  company.  The  same  defenses  may  be 
made  against  the  mortgagee,  who  brings  an  action  on  the  policy,  as 
could  have  been  made  against  the  insured.  (German  Ins.  Co.  v.  Hay- 
den,  206.) 

24.  INSURANCE,  LIFE.— A  DECLARATION  purporting  to  be 
made  by  a  wife  In  an  application  for  insurance  on  the  life  of  her 
husband  in  fact  made  by  his  signing  her  name  to  such  application 
Is  not  admissible  against  her  in  an  action  upon  another  policy  of 
insurance  on  his  life  to  which  she  is  one  of  the  beneficiaries.  (Yore 
V.  Booth,  81.) 

25.  INSURANCE,  LIFE.  —  DECLARATIONS  MADE  BY  THE 
ASSURED  AFTER  the  issuance  of  a  policy  to  him  on  his  life  pay- 
able to  his  leg-al  heirs,  are  not  admissible  as  evidence  against  them 
to  prove  the  falsity  of  statements  made  by  him  in  an  application  for 
such  insurance.    (Yore  v.  Booth,  81.) 

26.  INSURANCE,  LIFE.— THE  PRESUMPTION  is  that  the  state- 
ments made  in  an  application  for  life  insurance  are  true,  and  if  the 
statement  is  as  to  the  age  of  the  person  on  whose  life  insurance  Is 
sought,  such  presumption  is  not  overcome  by  statements  made  in 
proofs  of  death  furnished  by  one  of  the  beneficiaries  under  the  policy. 
(Yore  V.  Booth,  81.) 

27.  INSURANCE,  LIFE— DEFENSE  OF  SUICIDE— BURDEN  OF 
PROOF.— If  the  defense  of  suicide  is  set  up  to  an  action  on  a  policy 
of  life  insurance,  the  burden  of  proving  It  Is  upon  the  defendant,  es- 
pecially where  there  Is  no  concession  on  the  part  of  the  plaintiff 
that  the  insured  came  to  his  death  by  any  other  than  a  natural 
cause.    (Hale  v.  Life  Indemnity  etc.  Co.,  616.) 

28.  INSURANCE,  LIFE— DEATH  BY  SUICIDE-EVIDENCE.— 
In  an  action  upon  a  life  insurance  policy,  it  is  reversible  error  for 
the  court  to  ta]<;e  from  the  jury  the  question  of  death  by  suicide,  upon 
the  ground  that  there  is  not  sufficient  evidence  to  go  to  the  jury  upon 
tliat  Issue,  where  it  is  shown  that,  up  to  the  time  of  taking  mor- 
phine, the  deceased  was  in  perfect  health,  that  he  was  In  the  prime 
of  life,  that  he  died  suddenly,  and  that  his  life  was  Insured  for  a  large 
amount,  and  in  which  his  creditor  claimed  an  insurable  interest.  The 
jury  should  also  consider,  as  bearing  upon  this  question,  the  financial 
condition  of  the  deceased,  the  business  In  which  he  was  engaged, 
and  whether  there  was  any  reason  for  his  taking  his  own  life,  If  he 
did  do  so.    (Hale  v.  Life  Indemnity  etc.  Co.,  616.) 

29.  INSURANCE,  LIFE— DEATH  AS  QUESTION  FOR  JURY.— 
If  there  is  any  evidence  showing  that  the  death  of  an  insured  person 
may  have  resulted  from  negligence,  accident,  or  suicide,  it  Is  for  the 
jury  to  say  how  it  occurred.    (Hale  v.  Life  Indemnity  etc.  Co..  616.) 

30.  INSURANCE,  LIFE,  CHANGE  OF  BENEFICIARIFS.— One 
Who  procures  a  policy  of  insurance  upon  his  own  life,  payable  to  hia 
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lejral  heirs,  althonjrh  he  pays  the  premium  himself,  and  keeps  the 
policy  in  his  exclusive  possession,  has  no  power  to  chancre  the  bene- 
ficiaries, unless  the  policy  or  the  charter  of  the  insurance  company 
80  provides.    (Yore  v.  Booth,  81.) 

31.  INSURANCE— ACCIDENT  — DE.A-TH  BY  POISON.— Death 
of  an  Insured  person,  caused  by  poison  accidentally  taken  by  mistake. 
Is  not  within  an  exception  In  a  policy  excluding  liability  If  death  is 
caused  by  "poison  in  any  way  taken,  administered,  absorbed,  or 
inhaled."    (Metropolitan  Accident  Assn.  v.  Froiland,  359.) 

32.  INSURANCE.  ACCIDENT— "TAKING  POISON"  DOES  NOT 
INCLUDE  ACCIDENTAL  TAKING.— "Taking  poison."  within  the 
meaning  of  an  exception  in  an  accident  insurance  policy,  cannot  be 
construed  to  mean  the  accidental  taking  of  poison  merely  on  the 
ground  that,  if  the  cause  of  injury  or  death  Is  not  accidental,  it  is 
manifestly  not  within  the  scope  of  the  policy,  where  suicide  and 
other  causes  of  death  and  injury  not  accidental  are  embraced  in  the 
same  exception.    (Travelers'  Ins.  Co.  v.  Dunlap,  355.) 

33.  INSURANCE,  ACCIDENT— MEANING  OF  "TAKING  POI- 
SON."—The  words  "taking  poison."  as  employed  in  a  clause  of  an 
accident  insurance  policy  exempting  the  company  from  liability  for 
death  from  "taking  poison."  mean  the  voluntary,  Intentional  taking 
of  poison,  and  do  not  include  cases  of  accidental  poisoning.  Hence, 
the  company  is  liable  for  the  death  of  one  who,  by  mistake,  drinks 
carbolic  acid  for  peppermint,  which  he  wishes  to  take  for  some  ail- 
ment, and  dies  from  the  effects  of  the  poison.  (Travelers'  Ins.  Co.  v. 
Dunlap,  .^55.) 

34.  INSURANCE,  ACCIDENT— "TAKING  POISON"  IS  LIMITED 
TO  INTENTIONAL  TAKING.— The  term  'taking  poison"  in  an  ex- 
ception of  an  accident  insurance  policy,  is  limited  to  the  intentional 
taking  of  poison,  althonirh  death  so  caused  Is  covered  by  the  clans'? 
relating  to  suicide,  where  the  entire  exceptions  of  the  policy  recog- 
nize that  death  may  result  wholly  or  partly,  directly  or  Indirectly, 
from  voluntarily  taking  poison  without  suicidal  intent.  (Travelers' 
Ins.  Co.  V.  Dunlap.  3r»o.) 

35.  INSURANCF^.VCCIDENT— WAIVER  OF  PROOF  OF  LOSS. 
A  refusal  on  the  part  of  an  insurance  company  to  pay  a  claim  for 
accident  Insurance,  on  the  ground  that  the  death  was  caused  by  poi- 
son, and  the  loss  not  covered  by  the  policy,  is  a  waiver  of  a  require- 
ment contained  in  the  policy  that  prescribed  proofs  of  loss  be  fur- 
nished.   (Metropolitan  Accident  A.ssn.  v.  Froiland,  359.) 

30.  INSURANCE  — ACCIDENT  — WAIVER  .  OF  TIME  FOR 
BRINGING  ACTION.— Refusal  on  the  part  of  an  Insurance  company 
to  allow  the  beneficiary  In  an  accident  policy  to  inspect  its  by-lawB 
upon  request  made  at  its  general  office,  and  a  misstatement  as  to  the 
time  within  which  suit  may  be  brought,  constitute  a  waiver  of  a  by- 
law limiting  the  time  for  bringing  the  action.  (Metropolitan  Accident 
Assn.  V.  Froiland.  3r>n.) 

37.  BENEVOLENT  INSURANCE  ASSOCIATIONS.— Under  the  by- 
laws of  an  association  entitling  a  member  to  recover  a  stated  sum 
when,  by  reason  of  accident  or  disease,  he  becomes  permanently  dis- 
abled from  following  his  usual  or  some  other  occupation,  he  is  not 
precluded  from  recovery  where  he  has  been  Injured  so  as  to  be  unable 
to  pursue  his  ordinary  occupation,  though  not  Incapacitated  from  pur- 
suing another  occtipatlon  In  which  his  wages  are  much  Inferior,  and 
whirh  requires  for  Its  duties  mtich  less  physical  or  mental  ability. 
(Nlel  V.  Order  of  United  Friends.  73S.) 

.38.  INSURANCE.  MUTUAL  LIFE  — DUES  "REMAINING"  IN 
TKE.VSURY— rONSTRUCTION.— The  Word  "remaining."  used  In 
the  articles  of  ass<»<-lntion  of  a  masonic  relief  society,  whifh  Is 
Diercly  a  mutual  life  Insurance  company,  proceeding  on  the  assess- 
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ment  plan,  and  -with  articles  limit  tbe  sum  proridod  for  the  pay- 
ment of  a  death  benefit  to  the  total  sum  of  dues  "reniaiiiin-:;'"  i  i  ilio 
treasury  of  said  society,  must  be  construed  as  meaning  "received" 
or  "realized."    (Lake  v.  Minnesota  etc.  Relief  Assn.,  538.) 

39.  INSURANCE.  MUTUAL  LIFE— EFFECT  OP  FAILURE  TO 
MAKE  ASSESSMENT.— If  a  membership  insurance  company,  pro- 
ceeding on  the  assessment  plan,  insures  the  life  of  a  member,  tho 
beneficiary  may  maintain  an  action  at  law  on  the  contract,  though 
the  company  has  refused  or  neglected  to  make  the  proper  assess- 
ment. The  company  cannot  defeat  a  recovery  in  such  an  action  by 
showing  that  it  has  not  made  an  assessment.  To  permit  it  to  dD 
so  would  be  to  allow  it  to  take  advantage  of  its  OAvn  wrong.  (Lake 
V.  Minnesota  etc.  Relief  Assn.,  538.) 

40.  INSURANCE,  MUTUAL  LIFE— AMOUNT  OF  RECOVERY 
ON  DEATH  BENEFIT— BURDEN  OF  PROOF.— If  the  articles  of 
association  of  a  masonic  relief  society,  which  is  merely  a  mutual 
life  insurance  company,  proceeding  on  the  assessment  plan,  provide 
that  the  funds  to  pay  the  beneficiary  of  a  deceased  member  shall  be 
raised  by  voluntary  contributions  to  the  same,  by  members  of  the 
association,  of  such  dues  as  the  by-laws  provide,  sa'd  sum 
"in  no  case  to  exceed  the  total  sum  of  such  dues  remain- 
ing in  the  treasury  of  said  society,"  and  the  by-laws  ex- 
pressly provide  that  the  amount  to  be  paid  shall  be  one  dollar  for 
each  member,  not  exceeding  the  limit  of  the  benefit,  and  there  is 
no  contract  to  pay  out  of  a  special  fund,  there  is  an  implied,  if  not 
an  express,  obligation  upon  the  company,  when  the  death  of  a  mem- 
ber Is  proved,  to  make  an  assessment,  to  the  full  extent  authorized 
by  the  by-laws,  to  raise  funds  to  pay  the  benefit.  In  case  an  assess- 
ment has  been  made,  and  the  beneficiary  sues  upon  the  certificate 
of  membership,  the  plaintiff's  recovery  would  be  limited  to  the 
amount  realized;  but  the  burden  of  proving  that  it  was  made,  and 
that  the  amount  realized  therefrom  was  less  than  one  dollar  for 
each  member,  is  on  the  defendant.  Unless  the  defendant  does  show 
that  an  assessment  was  made  as  provided  by  the  by-laws,  the  bene- 
ficiary Is  entitled  to  recover  the  sum  of  one  dollar  for  each  mem- 
ber.   (Lake  v.  Minnesota  etc.  Relief  Assn.,  538.) 

41.  EVIDENCE— DEATH— PRESUMPT^IONS.— If  a  member  of  a 
benefit  association,  without  being  exposed  to  any  specific  peril,  sud- 
denly disappears  under  circumstances  of  such  character  as  to  refute 
the  theory  of  abandonment  of  family,  friends,  and  business,  and 
soon  after  his  name  is  stricken  from  the  roll  of  members  for  non- 
payment of  an  assessment  falling  due  after  his  disappearance,  and 
his  widow  shortly  thereafter  brings  an  action  to  recover  death  bene- 
fits, it  must  be  presumed  that  the  member  lived  for  seven  years 
after  his  disappearance.  The  presumption  of  death  does  not  arise 
until  the  expiration  of  the  seven  years.  The  burden  of  proof  is  on 
the  widow  to  show  that  the  member  was  dead  at  the  time  his  name 
was  stricken  from  the  roll,  and  without  such  proof  she  cannot 
recover.    (Mutual  Benefit  Co's  Petition,  814.) 

42.  INSURANCE,  USAGE  AS  TO  POWER  OF  AGENTS.— A  gen- 
er.al  usage  or  custom  to  the  effect  that  persons  authorized  to  solicit 
insurance  can  bind  their  principal  until  notice  of  the  refusal  of  the 
risk  is  received  by  the  agent  and  communicated  to  the  person  desir- 
ing insurance.  Is  valid,  and  is  binding  both  upon  stock  and  mutual 
insurance  corporations  insuring  against  loss  by  fire.  (Brown  v. 
Franklin  etc.  Ins.  Co.,  534.) 

43.  INSURANCE.— PRIVATE  INSTRUCTIONS  TO  AN  AGENT 
LIMITING  HIS  AUTHORITY  cannot  bind  persons  having  no  knowl- 
edge thereof.    (Brown  v.  Franklin  etc.  Ins.  Co.,  534.) 

Am.  St.  Kep.,  Vol.  LIL  —  63 


994  Index. 

44.  INSTJUANCE-FALSE  ANSWERS  WRITTEN  BY  AGENT- 
ES'1X>PPEL.— An  Insurance  company  is  estopped  to  take  advantage 
of  the  falsity  of  an  answer,  in  an  application  for  Insurance,  respect- 
ing the  amount  of  encumbrance  on  the  property,  where  the  agent 
of  the  company,  being  correctly  informed,  at  the  time,  as  to  the 
amount  of  the  encumbrance,  tills  out  the  false  answer  without  the 
knowledge  of  the  Insured,  and  where  such  error  In  the  application 
occurs  through  no  fault  of  the  Insured,  but  Is  the  result  of  the  agent's 
negligence.    (German  Ins.  Co.  v.  Hayden,  206.) 

4.1.  INSURANCE— WAIVER  BY  AGENT.— The  general  agents  of 
Insurance  corporations  may  waive  stipulations  and  conditions  con- 
Uiiuod  in  a  policy  of  Insurance  with  respect  to  the  conditions  uix>n 
which  it  shall  go  Into  operation,  by  delivering  it  with  knowledge  of 
the  facts,  and  receiving  the  premium.  (Wood  v.  American  etc.  Lns. 
Co.,  733.) 

46.  INSURANCE,  PROVISIONS,  PROHIBITIONS  WAIVED  BY 
AC;ENTS.— Restrictions  in  a  policy  of  insurance  against  the  iK)wer 
of  agents  to  waive  any  condition,  unless  done  in  a  particular  man- 
ner, do  not  apply  to  those  conditions  which  relate  to  the  Inception 
of  the  contract,  when  It  appears  that  the  agent  delivered  It,  and  re- 
ceived the  premium  with  full  knowledge  of  the  actual  situation. 
(Wood  V.  American  etc.  Ins.  Co.,  733.) 

47.  INSURANCT>-VARIANCE.— A  bill  to  enforce  an  oral  contrnct 
of  Insnrance  cannot  be  defeated  by  proof  that  the  date  of  the 
allo.ijed  insurance  is  Incorrectly  stated  in  such  bill.  The  date  is 
not  a  matter  of  substance.    (Croft  v.  Hanover  etc.  Ins.  Co.,  902.) 

See  Limitations  of  Actions,  2;  Railroads,  2S. 

INTEREST. 
See  Banks,  4. 

INTERPLEADER. 

1.  IN  INTERPLEADER  PLAINTIFF  CANNOT  CLAIM  relief 
against  any  of  the  defendants,  but  only  that  he  be  protected  against 
the  claims  of  all.    (North  Pac.  I>umber  Co.  v.  I^an^:,  780.) 

2.  INTERPLEADER.-TIIE  ALLEGATIONS  OF  A  BILL  OF 
INTERPLEADER  ARE  that  two  or  more  persons  have  preferred 
claims  against  the  complainant  to  the  same  thing,  and  that  he  has  no 
beneficial  Interest  therein,  and  cannot  determine  without  hazard  to 
himself  tx)  which  of  them  it  belongs.  It  was  usual  under  the  equity 
practice  to  annex  to  the  bill  an  alfldavlt  of  the  plaintiff  that  there 
was  no  collusion  between  him  and  any  of  the  defendants.  (North 
Pac.  Lumber  Co.  v.  Lang,  780.) 

3.  I.NTERPI/EADKR.— ONE  OF  THE  ESSENTIAL  REQUISITES 
to  equitable  relief  by  bill  of  Interpleader  Is.  that  the  adverse  titles  of 
the  respective  claimants  must  l>e  connected  or  dependent,  or  one  de- 
rived from  the  other,  or  from  a  common  source.  There  must  be  priv- 
ity of  some  sort  between  all  the  parties,  such  as  privity  of  estnte, 
title,  or  contract,  and  the  claims  should  l>e  of  the  same  nature  or 
class.    (North  Pac.  Lumber  Co.  v.  Lang.  780.) 

4.  INTERPLEADER— PRACTICE.-TIIE  FIRST  THING  TO  BR 
DONE  Is  to  determine  whether  the  Interpleader  will  lie  or  not.  If 
not.  It  Is  unnecessary  to  go  further-  If  It  will,  then  the  plalntiflf 
should  be  discharged  from  liability  with  his  costs  upon  bringing  the 
money  In  dispute  lnt<»  court,  and  the  suit  should  tneronrtor  proceed 
upon  iHHues  proj»erly  Joined  between  the  defendants.  (North  l*ac. 
Luml>er  Co.  v.  I^ang,  780.) 

ft.  INTERPLEADER-PRACrrirE.-Aftor  determining  tliat  Inter- 
pleader will  lie,  the  court  may,  for  the  purpose  of  determining  what 
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a,re  tfie  Issues  as  between  the  defendants,  adopt  any  course  or  meth- 
od of  procedure  which  may  seem  appropriate  and  best  adapted  to 
raising  such  issues,  and  when  onee  raised  or  settled,  the  court  will 
pui-sue  the  prevailing  equity  practice  in  trying  them.  (North  Pac. 
Lumber  Co.  v.  Lang,  780.) 

6.  INTERPLEADER.— THE  DEFENDANTS  CANNOT  HAVE 
CONTENTIONS  AS  BETWEEN  themselves  unless  it  Is  determined 
that  the  Interpleader  will  lie.    (North  Pac  Lumber  Co.  v.  Lang,  780.) 

7.  INTERPLEADER  —  PREMATURE  DETERMINATION  OF 
THE  RIGHTS  OF  THE  DEFENDANTS.— An  order  of  court  deter- 
mining the  claims  between  the  various  defendants,  or  some  of  them, 
before  deciding  whether  a  bill  of  interpleader  can  be  entertained,  is 
premature.     (North  Pac.  Lumber  Co.  v.  Lang,  780.) 

8.  INTERPLEADER— CLAIMS  FOR  TORTS.— A  complainant 
cannot  maintain  a  bill  of  interpleader  against  a  defendant  whose 
claim  to  the  property  subject  to  the  bill  is  that  plaintiff  has  by  a  tor- 
tious act  become  answerable  therefor  or  for  some  part  thereof. 
(North  Pac.  Lumber  Co.  v.  Lang,  780.) 

INTERVENTION. 

INTERVENTION  AFTER  DEFAULT.— Under  a  statute  pro- 
viding that  any  person  may  intervene  "before  the  trial  of  an  ac- 
tion," a  default  takes  the  place  of  a  trial,  and  a  party  cannot  file 
a  complaint  in  intervention  after  defendant's  default  has  been  en- 
tered, and  nothing  remains  to  be  done  but  to  enter  the  judgment. 
(Safely  v.  Caldwell,  693.) 

INTOXICATING  LIQUORS. 
See  Associationa. 

INVENTIONS. 
See  Master  and  Servant,  2. 

IRRIGATION. 

See  Waters,  5-8. 

JUDGMENTS. 

1.  JUDGMENT,  JURISDICTION  WHEN  MUST  APPEAR  AF- 
FIRMATIVELY.—Whenever  a  mode  of  acquiring  jurisdiction  not  in 
accordance  with  the  general  course  of  the  common  law  has  been  pre- 
scribed by  statute,  that  mode  must  be  strictly  followed,  and  the  facts 
necessary  to  sustain  jurisdiction  must  appear  on  the  face  of  the 
record.    (Willamette  Real  Estate  Co.  v.  Hendrix,  800.) 

2.  JUDGMENT  AGAINST  NONRESIDENTS.— A  personal  judg- 
ment rendered  upon  service  of  summons  by  publication,  the  record 
not  disclosing  tbat  any  property  has  been  attached,  is  void.  (Willam- 
ette Real  Estate  Co.  v.  Hendrix,  800.) 

3.  JUDGMENT— JURISDICTION  OF  PERSON— COLLATERAL 
ATTACK.— The  judgment  of  a  court  of  general  jurisdiction  is  not 
void  unless  it  appears  from  the  record  itself  that  the  court  In  pro- 
nouncing It  acted  without  jurisdiction.  A  judgment  rendered  with- 
out bringing  the  defendants  into  court  Is  not  for  this  reason  void, 
but  voidable  only,  unless  the  failure  to  obtain  jurisdiction  over  them 
appears  from  the  record.  If  the  proceedings  are  regular  upon  the 
record,  the  judgment  can  only  be  avoided  upon  extraneous  evidence. 
(Brown  v.  Wilson,  228.) 

4.  JUDGMENT.— PROVISIONS  OUTSIDE  OP  THE  ISSUES 
may  be  sustained  and  enforced,  if  the  decree  containing  them  waa 
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entered  by  consent  of  all  the  parties,  and  they  have  reference  to  the 
subject  matter  of  the  litigation,  and  fall  within  the  general  scope  of 
the  case  mad«  by  the  pleadings.  (Schmidt  v.  Oregon  etc  Mln.  Oo., 
759.) 

5.  JUDGMENT.  COLLATERAL  ATFACK.— Deifccts  of  an  affida- 
vit for  the  publication  of  a  summons,  or  Its  falsity,  cannot  subject 
the  judgnnent  to  a  collateral  attacii.  (Stevens  v.  Reynolds,  422.) 

('..  JUDGMENTS  —  PRr-SLMPTION  -  COLLATERAL  ATTACK. 
As  against  collateral  attack  on  the  ground  that  the  summons  was  in- 
putticient  to  confer  jurisdiction,  it  must  be  presumed  In  aid  of  the 
judgment  reciting  that  service  of  the  complaint  and  notice  had  been 
duly  made  according  to  law,  that  another  and  sufficient  summons  was 
Issued  and  served,  if  there  was  ample  time  therefor  after  the  comple- 
tion of  the  publication  of  the  first  summons,  and  there  is  no  evidence 
to  the  contrary.     (Rogers  v.  Miller,  20.) 

7.  A  JUDGMENT  IS  CONCLUSIVE  AS  AN  ESTOrPEL, 
THOUGH  IT  IS  SUBJECT  TO  BE  OPENED  on  an  application  to 
let  In  a  defendant,  so  long  as  it  stands  unopened.  (Stevens  v.  Rey- 
nolds,  422.) 

8.  JUDGMENT&-RES  JUDICATA.— A  judgment  by  default  r«n. 
dcrcd  In  attachment  proceedings  is  not  res  judicata  as  to  a  defend- 
ant, who,  though  represented  by  counsel,  filed  no  answer  and  made 
no  defense.    (Smith  v.  Downey,  467.) 

9.  JUDGMENT— RES  JUDICATA— RULE  AS  TO  SAME  PAR- 
TIES.—The  general  rule  that  the  judgment  of  a  court  having  Juris- 
diction of  the  subject  matter,  of  the  parties,  and  the  proces.s,  and 
rendered  directly  upon  the  point  In  question,  is  conclusive  between 
the  same  parties,  is  not  applicable  when  the  same  person,  though  a 
pnrty  In  both  suits,  is  sur-h  in  different  capacities,  occupying  in  one  a 
distinctively  represeutative  position,  such  as  an  administrator,  or 
general  guardian,  or  guardian  ad  litem,  and  in  the  other  a  position 
as  an  individual.    (Bamka  v.  Chicago  etc.  R.  R.  Co.,  618.) 

10.  JUDGMENT— RES  JUDICATA— ACTION  BY  FATHER  FOR 
INJURIES  TO  CHILD.— A  judgment  for  defendant.  In  an  action  by 
a  father  to  recover  in  his  own  name  damages  for  an  Injury  to  his 
minor  child,  does  not  bar  the  father's  right  to  maintain  an  action.  In 
his  Individual  right,  to  recover  for  loss  of  serviceB.  for  expenses  In- 
curred, and  for  compensation  for  care  and  trouble  sustained,  by  him, 
growing  out  of  injuries  to  his  minor  son,  alleged  to  have  been  th»» 
result  of  defendant's  carelessness  and  negligence,  as  the  former  ac- 
tion is  solely  for  the  benefit  of  the  clilld,  and  damages  sustained  by 
a  parent  by  reason  of  tlie  Injuries,  such  as  loss  of  services,  are  not 
recoverable  in  such  an  nciion.    (Bamka  v.  Chicago  etc.  R.  R.  Co..  018.) 

11.  RES  JUDICATA— PROVIDING  FUNDS  FOR  LITIGATION. 
If  certain  persons  cause  a  mining  company  to  Institute  an  action, 
.Slid  others  afterward  purchase  bonds  of  the  company  at  a  heavy 
discount  for  the  purpose  of  providing  funds  for  carrying  on  that  lit- 
igation, they  are,  for  this  reason,  bound  by  the  Judgment  Id  the 
action.    (Brown  v.  Wilson,  228.) 

12.  .irDOMENTS— RES  JUDICATA.— The  supreme  court  of  the 
■tate  will  take  judicial  notice  of  Its  records,  and  of  what  Issues  wer« 
presented  for  deterniinntlon  by  the  record  In  a  given  case,  and  will 
not  entertain  or  consider  an  unfounded  allegation  of  a  complaint  that 
certain  questions  were  not  presented  for  determination  In  such  case. 
(WaJlctip  V.  Tacoma,  2rt.) 

13.  JUDGMENTS— RES  JFDIC.VTA- MUNICIPAL  BONDS.— In 
an  action  by  a  taxpayer,  on  behalf  of  himself  and  all  others  similarly 
situated,  to  restrnin  n  'Ity  fmm  Ismilnir  inunlelpnl  Imnds,  a  decision 
determining  their  validity  Is,  in  the  absence  of  fraud  or  collusioa. 
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conclusive,  In  a  subsequent  action  by  another  taxpayer  to  resirain  the 
payment  of  interest  thereon,  especially  when  the  same  questions  con- 
cerning the  legality  of  the  bonds  are  presented  in  both  actions. 
<StaUcup  V.  Tacoma,  25.) 

14.  JUDGMENT,  BELIEF  AGAINST  FOR  EXCUSABLE  NE- 
GLECT, TIME  WITHIN  WHICH  MAY  BE  GRANTBD.-Uuder  a 
statute  authorizing  the  court  to  relieve  a  party  from  a  judgment,  or- 
der, or  other  proceeding  taken  against  him  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  at  any  time  within  one 
year  after  notice  thereof,  a  motion  for  relief  made  within  the  year 
will  not  support  an  order,  made  after  the  expiration  of  the  year, 
granting  the  motion.     (Nicklin  v.  Robertson,  790.) 

15.  AMENDMENT  OF  JUDGMBNT.-It  Is  not  necessary  that  the 
minute  entry  on  the  record  of  the  court  should  have  been  actually 
amended  in  accordance  with  an  order  therefor  before  it  Is  available 
upon  motion  to  amend  the  judgment  resting  on  such  erroneous  entry. 
The  direction  for  amendment  is,  for  the  purposes  of  such  motion, 
equivalent  to  actual  amendment.    (Kaufman  v.  Shaln,  139.) 

IG.  JUDGMENT,  AMENDMENT.— Where  there  is  nothing  appear- 
ing on  the  face  of  the  record  to  show  any  error  or  mistake  and  the 
moving  party  must  rely  on  evidence  aliunde,  the  court  cannot  alter 
Its  judgment  after  the  close  of  the  term.    (Nicklin  v.  Robertson,  790.) 

17.  EXECUTION  ~  MISNOMER  OF  DEFENDANT  —  AMEND- 
MENT.— Though  the  true  name  of  the  defendant  nowhere  appears 
In  the  proceedings  of  an  action,  or  judgment,  or  any  name  by  which 
he  was  ever  known,  yet,  in  a  collateral  proceeding,  his  true  name 
may  be  stated,  and  he  may  be  connected  with  the  judgment  by 
proper  arerments.    (Casper  v.  Klippen,  GOl.) 

18.  EXECUTION  — JUSTIFICATION  — MISNOMER  OF  DE- 
FENDANT— AMENDMENT.— If  a  person  is  sued  by  a  wrong  Chris- 
tian name,  by  which  he  was  never  known,  and  his  true  name  no- 
where appears  In  the  proceedings,  though  they  are  otherwise  regular, 
and  judgment  by  default  is  obtained,  under  which  execution  Is  lev- 
led,  such  judgment,  In  an  action  by  the  defendant  against  the  sher- 
iff and  bis  deputy  for  wrongfully  carrying  away  and  converting  the 
property.  Is  not  absolutely  void.  It,  and  all  of  the  proceedings,  may 
be  amended  by  a  direct  proceeding  for  that  purpose,  but  neither 
the  judgment  nor  the  execution  can  be  used  for  the  purpose  of  jus- 
tification until  they  have  been  amended.     (Casper  v.  Klippen,  604.) 

19.  JUDGMENTS— FOREIGN— PLEADING.— In  an  action  upon  a 
foreign  judgment,  the  plaintiff  need  not  specifically  allege  that  the 
foreign  court  had  jurisdiction  of  the  action,  of  the  parties,  or  of  the 
subject  matter,  nor  that  the  defendant  had  notice  of  its  pendency,  or 
was  summoned  to  appear,  or  that  any  hearing  or  trial  was  had. 
These  facts  are  necessarily  implied  In  the  averment  that  such  court 
"duly  adjudged"  against  defendant,  and  are  Indispensable  conditions 
to  the  due  adjudication  of  that  court.    (Fisher  v.  Fielding,  270.) 

20.  JUDGMENTS— FOREIGN  — CONCLUSIVENESS.— A  foreign 
judgment  In  personam  for  a  money  demand,  not  procured  by  fraud, 
and  rendered  by  a  competent  court  of  England  against  a  citizen  of 
one  of  the  states  of  the  American  Union,  who  was  personally  served 
with  process  within  the  jurisdiction  of  the  foreign  court,  Is  conclu- 
sive upon  the  merits  in  an  action  to  collect  the  judgment  brought  in 
the  state  of  which  the  defendant  Is  a  citizen.  (Fisher  v.  Fielding, 
270.) 

21.  JUDGMENTS— FOREIGN— DEFENSES.— In  an  action  upon  a 
foreign  judgment,  it  is  no  defense  that  the  action  In  which  the  judg- 
ment was  recovered  was  brought  when  the  defendant  was  about  to 
leave  the  foreign  country,  for  the  purpose  of  embarrassing  and  Im- 
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pedlng  him,  and  to  prevent  his  having  a  faJr  opportunity  to  defend 
the  suit,  unless  he  prolonged  his  stay  indelinitely.  (Fisher  v.  Jleld- 
Ing,  270.) 

Bee  Corporations,  18;  Estoppel;  Executors  and  Administrators,  7,  9, 
10;  Homestead,  2-4;  In  ane  Persons,  2-5;  Limitations  of  Actions,  3, 

JUDICIAL  NOTICE- 
See  Erldence,  4;  JudgmentB,  12. 

JUDICIAL  SALES. 

L  JUDICIAL  SALES— INADEQUACY  OF  PEICE-ESTOP- 
PEL.— If  the  owner  of  property  does  not  object  to  the  confirmation 
of  a  Judicial  sale  thereof  on  the  ground  of  inadequacy  of  price,  lio 
is  estopped  from  denying  the  adequacy  of  price  obtained  under  the 
conditions  of  the  sale,  and  the  officer  who  makes  the  sale  cannot 
avoid  the  terms  and  conditions  made  by  him  with  the  ptirchaser. 
(Hammond  v.  Cailleaud,  167.) 

2.  JUDICIAL  SALES— MISREPRESENTATIONS.— If  the  officer 
making  a  Judicial  sale  makes  any  error,  irregularity,  or  misrepresen- 
tation, whether  intentional  or  not,  whereby  the  purchaser  has  been 
misled  to  his  prrjiulice  to  such  an  extent  as  to  make  it  unconscion- 
able that  his  coLtract  of  purchase  should  be  enforced  against  him, 
the  sale  will  not  be  confirmed.    (Hamuiond  t.  Cailleaud,  1G7.) 

3.  JUDICIAL  SALES  — MISREPRESENTATIONS  — KNOWL- 
EDGE OF  PURCHASER— PRESUMPTION.— Purchasers  at  Judicial 
sales  are  not  held  to  presumptive  knowledge  of  the  limits  of  the  power 
of  the  officer  making  the  sale,  and  if  they  are  misled  by  lils  repre- 
sentations as  to  the  state  of  the  title  or  encumbrances,  they  are  not 
bound  by  the  rule  of  caveat  emptor.    (Hammond  v.  CalUeniKl,  167.) 

4.  JUDICIAL  SALES— FRAUD— AGREEMENT  AMONG  BID- 
DERS.—A  purchase  of  a  Judgment  from  an  execution  creditor  by 
another  execution  creditor,  who  buys  at  a  Judicial  sale  with  an 
agreement  that  the  former  shall  not  bid,  does  not  render  the  sale 
absolutely  void  In  law.  The  question  whether  such  sale  Is  void  or 
not  depends  upon  the  question  of  actual  fraud  which  is  always  to 
be  answered  by  the  Jury,  and  If  it  is  determined  that  no  fraud  was 
contemplated  or  committed  on  the  Judgment  debtor  or  his  creditors, 
the  sale  Is  valid.    (Woodruff  v.  Warner,  845.) 

See  Notice,  2,  S;  Subrogation. 

JURISDICTION. 
Bee  Appeal  1,  2;  Certiorari;  Judgments,  1-3;  Public  loinds,  1-5. 

JURORS. 
See  Trial.  7.  8. 


JUSTICES  OF  THE  PEACBL 

JT'STICES  OF  THE  PEACE.— POLICE  MAGISTRATES  are 
JuirtlctHt  of  the  [>eare.  In  law  and  In  fact,  though  dltfercnt  In  name. 
(McPhall  ▼.  People,  806.) 

LACHES. 

Bee  Deedf,  2;  Estates.  5;  Estoppel,  2;  Mines,  5,  0;  Trusts.  2. 
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LAKES. 
See  Boundaries,  1,  2;  Waters,  2,  3. 

LAND  DEPARTMENT. 
See  Mines,  3,  4;  Public  Lands,  2-5. 

LANDLORD  AND  TENANT. 

1.  LEASE,  ESTOPPEL  TO  DENY  THAT  THE  PROPERTY  IS 
AS  DESCRIBED  THEREIN.— If  a  lease  is  made  of  certain  premises, 
described  by  name,  "together  with  all  the  appurtenances  thereto  be- 
longing, including  six  salt  wells,"  and  the  lessee  was  acquainted 
with  the  premises  when  he  accepted  the  lease,  he  is  estoi^ped  from 
denying  that  they  contained  six  salt  wells.  Therefore,  he  cannot 
maintain  an  action  for  damages  against  his  lessor  on  the  ground  that 
there  were  but  five  such  wells.    (Clifton  v.  Montague,  872.) 

2.  LEASE,  PAROL  UNDERSTANDING.— A  lessee,  in  an  action 
of  covenant,  is  confined  to  the  terms  of  his  written  lease,  and  can- 
not recover  upon  an  oral  understanding  existing  contemporaneously 
with  the  execution.     (Clifton  v.  Montague,  872.) 

3.  LANDLORD  AND  TENANT.— THE  MAXIM  OF  CAVEAl 
EMPTOR  applies  between  lessor  and  lessee;  and  it  is  for  the  latter 
to  make  the  examination  necessary  to  determine  whether  the  prem- 
ises are  sufficient,  and  are  adapted  to  the  purposes  for  which  they 
are  leased.    (Clifton  v.  Montague,  872.) 

4.  LANDLORD  AND  TENANT.— THERE  IS  NO  IMPLIED 
WARRANTY  by  a  lessor  of  the  fitness  of  the  premises  for  the  pur- 
poses for  which  they  are  leased.  Hence,  one  receiving  a  lease  of 
premises,  including  six  salt  wells,  cannot  maintain  an  action  against 
his  lessor  to  recover  damages  arising  from  the  wells  or  premises  not 
being  in  a  fit  condition  for  the  production  of  salt.  (Clifton  v.  Mon- 
tague, 872.) 

5.  LANDLORD  AND  TENANT  —  IMPLIED  COVENANTS.— 
Though  a  lease  describes  the  property  leased  as  the  "Bedford  Salt 
Furnace  Property,"  including  six  salt  wells,  with  the  riglit  to  mine 
coal  to  run  such  furnace,  there  is  no  covenant  huplicd  that  the 
wells  have  any  particular  fitness  for  the  purpose  of  supplying  salt 
water  for  the  use  of  the  furnace,  nor  that  such  wells  are  in  a  state 
of  repair  fitting  them  for  the  purpose  for  which  they  were  designed. 
(Clifton  V.  Montague,  872.) 

6.  LANDLORD  .\ND  TENANT— SAFETY  OF  PREMISES.— A 
landlord  does  not  insure  the  safety  of  the  premises,  nor  does  he  Im- 
pliedly warrant  them  to  be  inhabitable  or  fit  for  certain  uses,  and,  as 
a  general  rule,  the  tenant,  under  the  maxim,  caveat  emptor,  assumes 
all  risks  incident  to  the  occupancy.    (Hamilton  v.  Feary.  485.) 

7.  LANDLORD  AND  TENANT— LIABIL'TY  FOR  PWILURE  TO 
MAKE  REPAIRS.— A  landlord  is  liable  to  his  tenant  for  Injury,  If 
the  former,  though  not  bound  to  do  so.  undertakes  to  make  repairs, 
and  makes  them  in  so  negligent  a  manner  as  to  produce  injury,  or  If 
h.^  has  covenanted  to  make  repairs  and  upon  being  notified  has  re- 
peatedly promised  and  led  the  tenant  to  believe  in  good  faith  that  he 
will  make  them.    (Hamilton  v.  Feary,  485.) 

8.  LANDLORD  AND  TENANT- LATENT  DEFECTS  IN  PREM- 
ISES.—A  landlord  is  liable  to  his  tenant  for  injury  arising  from  the 
fact  that  the  premises  contain  some  hidden  defect  or  defects,  or  are 
lnf«H?ted  with  some  noxious  disease,  rendering  them  dangerous  or  un- 
inhabitable, and  of  which  dangerous  elements  or  defects  the  landlord 
had  some  knowledge  or  information,  but  which  were  not  open  to  the 
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view  of  the  tenant  and   of  which   he  was  l^orant.    (Hamilton  t. 
Feary,  485.) 

9.  L.A.NDLORD  AND  TENANT— REPAIRS— In  the  el)eeuce  of  an 
express  covenant  on  the  part  of  a  lessor,  he  cannot  be  held  answer- 
able for  repairs  made  by  the  tenant  of  the  leased  premises*  (CUfton 
r.  Montage,  872.) 

10.  LANDLORD  AND  TENANT  —  DEFECTIVE  PREMISES- 
DAMAGES— NEGLIGENCE.— A  tenant  cannot  recover  upon  tort  for 
negligence  against  the  landlord  for  failure  to  repair  the  leased  prem- 
ises, or  in  falling  to  disclose  a.  defect  therein,  if  the  tenant  is  also 
giiilTT  of  tegllgence  In  not  avoiding  danger  arising  from  the  existence 
of  such  defect    (Hamilton  v.  Feary,  485.) 

11.  LANDLORD  AND  TENANT— DEFECTIVE  PREMISES- 
DAMAGES.— A  tenant  who,  with  full  knowledge  of  the  existence  of 
au  excavation  on  the  leased  premises  before  he  takes  possession,  con- 
tinues to  occupy  them  In  such  condition  during  the  period  of  the 
Icnse.  and  after  the  landlord  upon  repeated  demands  has  failed  and 
refused  to  put  such  excavation  In  a  safe  condition,  cannot  recover  in 
an  action  of  tort  for  injury  received  from  falling  Into  such  excava- 
tion, especially  when  the  landlord  practices  no  eoncoalment,  fraud,  or 
deception  upon  the  tenant,  and  the  cause  of  Injury,  If  latent,  is  not 
known  to  the  landlord  any  more  than  to  the  tenant  (Hamilton  v. 
Feary,  485.) 

12.  I^NDLORD  AND  TBN.\NT— BREACH  OF  COVENANT  TO 
REPAIR— DAMAGES.— If  a  landlord  covenants  with  his  tenant  to  re- 
pair and  put  In  safe  condition  an  excavation  existing  on  the  prem- 
ises at  the  time  they  are  leased,  but  falls  and  refuses  to  make  such 
repairs  after  repeated  requests,  and  the  tenant  while  performing  nec' 
essary  domestic  duties  falls  Into  the  excavation  and  Is  injured,  he 
cannot  recover  damages  therefor  in  an  action  foir  breach  of  covenant 
to  repair:  such  damages  are  too  remote  and  consequential.  (Hamil- 
ton V.  Feary,  485.) 

13.  LANDLORD  AND  TENANT— BREACH  OF  COVENANT  TO 
REPAIR- DAMAGES.— Upon  the  failure  of  a  landlord  to  keep  his 
covenant  to  make  repairs  upon  the  leased  premises  after  repeated  ♦•e- 
quests  to  do  so,  the  tenant  may  make  the  necessary  repairs  himself, 
and  charge  their  cost  to  the  landlord;  but  as  it  is  his  duty  to  roduce 
the  damages  as  much  as  reasonably  lies  in  his  power,  he  is  not  per- 
mitted to  allow  the  defect  in  the  premises  to  remain,  being  himself 
fully  cognizant  thereof,  and  then  sue  to  recover  damages  for  an  acci- 
dent resulting  from  the  dangerous  condition  of  the  property.  (Hamil- 
ton V.  Feary,  485.) 

14.  LANDLORD  AND  TENANT— BREACH  OF  COVENANT  TO 
REPAIR— DAMAGES.— Although  a  landlord  is  clearly  guilty  of  a 
breach  of  covenant  to  repair  the  leased  premises,  the  tenant  cannot 
remain  Inactive  and  allow  special  damages  to  accrue,  and  recover 
them  from  the  landlord,  when,  at  slight  expense,  he  might  have 
averted  the  injurious  consequences  complained  of.  (Hamilton  v. 
Feary,  485.) 

LAW  OF  THE  LAND. 

fiee  OoDstitutloDs. 

LEASE. 
See  Covenants,  1;  Landlord  and  Tenant. 

LEGISLATURE. 
See  Corpora lluus,  12. 
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LETTERS. 
See  Evidence,  3. 

LIBEL. 

LIBBTv-PLEADING  IN  JUDICIAL  PROCEEDING— PRIVI- 
LEGED COMMUNICATION.— In  an  action  for  libel,  based  on  an 
allegation  in  a  pleading  in  another  action,  the  defendant  cannot  jus- 
tify the  defamatory  allegation  as  a  privileged  communication,  where 
it  is  apparent  that  it  was  wholly  gratuitous,  Irrelevant,  and  imma- 
terial; and  it  Is  alleged  that  it  was  well  known  by  the  defendant  to 
be  false  and  untrue,  and  that  It  was  published  without  cause  or 
justification,  and  with  express  malice.    (Sherwood  v.  Powell,  614.) 

LICENSBi 
See  Municipal  Corporations,  5-8. 

LIENS. 

LIEN,  CONTINUANCE  OF  AFTER  REMOVAL  OP  PROP- 
ERTY FROM  THE  STATE— If  a  statute  providing  for  a  lien  upon 
logs  declares  that  it  shall  not  bind  them,  unless  within  twelve 
months  a  civil  action  to  enforce  the  lien  shall  be  brought  in  a  com- 
petent court,  the  lien  cannot  be  enforced  in  another  state  into  which 
the  logs  hare  been  talsen,  in  a  suit  brought  there  more  than  a  year 
after  the  inception  of  the  lien,  though  such  a  suit  was  brought 
within  less  than  a  year  in  the  state  in  which  the  logs  were  when 
the  lien  attached.    (North  Pac.  Lumber  Co.  v.  Lang,  780.) 

See  Mechanics'  Liens. 

LIMITATIONS  OF  ACTIONS. 

1.  THE  STATUTE  OF  LIMITATIONS  DOES  NOT  EXTIN- 
GUISH a  debt  nor  affect  a  trust  created  for  its  payment.  (Townsend 
V.  Tyndale,  513.) 

2.  THB  RUNNING  OF  THE  STATUTE  OF  LIMITATIONS 
AGAINST  a  debt  which  a  policy  of  insurance  was  pledged  to  secure 
does  not  prevent  the  enforcement  of  a  claim  arising  out  of  such  pol- 
icy, nor  does  it  impair  the  rights  of  the  holders  of  the  indebtedness 
to  the  proceeds  of  the  insurance.    (Townsend  v.  Tyndale,  513.) 

3.  JUDGMENTS— SUSPENSION  OF  STATUTE  OF  LIMITA- 
TIONS.—A  judgment  in  ejectment  in  favor  of  one  cotenant  asrainst 
another  claiming  by  adverse  possession,  suspends  the  statute  of  limi- 
tations from  the  time  of  commencement  of  the  action;  and  such  sus- 
pension continues  during  the  life  of  the  judgment,  although  no  writ 
of  restitution  is  issued,  nor  is  possession  taken  under  the  judgment. 
(Snell  V.  Harrison,  G42.) 

4.  LIMITATIONS  OF  ACTIONS— SUIT  PENDING.— The  statute 
of  limitations  does  not  run  while  an  action  to  recover  the  matter  in 
dispute  is  pending,  and  the  action  Is  pending  until  final  judgment. 
(Nevitt  V.  Woodbum,  315.) 

5.  QUO  WARRANTO.— A  STATUTE  OF  LIMITATIONS  applica- 
ble to  ordinary  civil  actions  does  not  apply  to  a  quo  warranto  pro- 
ceeding to  oust  a  person  wrongfully  acting  as  a  police  magistrate,  as 
this  Is  a  matter  of  public  concern,  and  the  maxim,  Nullum  tempua 
occuiTit  regi,  applies.     (McPhaJl  v.  People,  306.) 

6.  LIMITATIONS  OP  ACTIONS  —  SUIT  ON  EXECUTOR'S 
BOND.— In  a  suit  on  an  executor's  bond,  for  a  sum  of  money  found 
due  from  him,  as  executor,  to  the  estate,  where  the  Judgment  has 
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been  reversed  on  appeal,  as  being  too  large,  and  the  ca«e  has  been 
remanded,  the  statute  of  limitations  begins  to  run  from  the  date  of 
a  new  and  final  Judgment  for  the  amount  as  reduced  by  the  direction 
of  the  appellate  court.    (Nevltt  v.  Woodbum,  315.) 

7.  HUSBAND  AND  WIFE.— STATUTE  OF  LIMITATIONS  does 
not  nm  as  to  dealings  between  husband  and  wife.  (Parrett  v.  Palm- 
er, 479.) 

8.  FSAUD.  ACTION,  WHEN  DEEMED  TO  BE  FOR— STATUTE 
OF  LIMITATIONS.— If  a  person  agrees  not  to  manufacture  or  sell  a 
specified  medicine,  and.  In  violation  of  his  agreement,  does  manufac- 
ture and  sell  It  under  another  name,  concealing  the  fact  that  It  is  the 
same  medicine,  he  is  guilty  of  a  fraud,  and  a  suit  to  enjoin  a  further 
violation  of  his  contract,  and  to  recover  for  the  fraudulent  breach 
thereof,  may  be  commenced  within  three  years  after  the  discovery 
by  the  plaintiff  of  such  breach.    (Gregory  v.  Speiker,  70.) 

9.  ST.\TUTE  OF  LIMITATIONS.— DISABILITIES  occurring 
after  the  accruing  of  a  cause  of  action  do  not  stop  the  running  of 
the  statute  of  limitations.    (Castro  v.  Gell,  84.) 

See  Adverse  Possession,  4;  Fraud. 

LOGS. 
See  Liens. 

LOITERIES. 

1.  LOTTERIES  ARE  PROHIBITED,  in  Colorado,  tooth  by  the 
constitution  and  by  statute.    (Brauliam  v.  Stallings,  213.) 

2.  LOTTERIES— SCHEME  AS  TO  TOWN  LOTS.— A  scheme  by 
which  persons  associate  themselves  together  Into  an  organization 
called  the  "Denver  Lot  Club,"  under  an  agreement  that  each  shall 
pay  two  dollars  per  week;  that  drawings  for  town  lots  shall  be  had 
every  Monday,  at  which  drawings  one  of  the  members  is  to  receive  a 
lot;  and  that  such  drawings  shall  be  continued  for  a  period  of  sixty 
weeks,  is  a  lottery  within  the  meaning  of  a  statute  prohibiting  the 
dlFpf>fal  of  lands  or  real  estate  by  chance  of  any  kind.  (Branliam  v. 
Stallings,  213.) 

3.  lyOTTERIES— NO  RECOVERY  FOR  MONEY  PAID.- Members 
of  a  lottery  association,  formod  for  the  purpose  of  disposing  of  town 
lots  by  chance,  and  who  have  Joined  It  In  direct  violation  of  the  stat- 
otes  of  the  state,  are  all  in  pari  delicto,  and  cannot  Invoke  the  aid  of 
either  a  court  of  equity  or  a  court  of  law.  Those  who  have  paid  out 
money  for  chances  to  obtain  lots  in  such  an  association  cannot  re- 
cover It  back.  The  ninxim.  In  pari  delicto  potior  est  conditio  defen- 
deatis,  applies  la  such  a  case.    (Branham  v.  StaUlnga,  213.) 

LUNATICS. 
See  Insane  Persons. 

MAGISTRATES. 
See  Jtnticee  of  the  Peace;  Offlcera,  L 

MARRIAGE  AND  DIVORCE. 

1.  MARRIAGE  AND  DIVORCE-ANNULMENT  OF  M.\R- 
RIAGE.— PRRSUMI^TIONS  In  favor  of  the  legality  of  a  marriage 
rP4rularly  soUmnlzed  prevnil  in  nu  action  to  niuml  thnt  iiij>t't  ••» 
over  the  presumption  of  the  coutlnuauoe  of  the  life  of  a  former  bus- 
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band  who  has  been  absent  and  unheard  of  for  less  than  seven  years. 
(Hunter  v.  Hunter,  180.) 

2.  MARRIAGE  AND  DIVORCE  —  ANNULMENT  OF  MAR- 
RIAGE—PRESUMPTIONS.— Rather  than  hold  a  second  marriage 
regularly  solemnized,  invalid,  and  that  the  parties  have  committed  a 
crime  or  been  guilty  of  immorality,  the  presumption  of  death  of  the 
former  and  absent  husband  or  wife,  in  less  than  seven  years  before 
the  second  marriage,  is  indulged,  or  if  the  absent  party  is  shown  to 
be  living  at  that  time,  it  is  to  be  presumed  that  he  or  she  tuis  pro- 
cured a  divorce,  and  the  burden  of  proof  is  on  the  party  asserting 
guilt  or  immorality,  to  prove  that  the  first  marriage  had  not  ended 
before  the  second  marriage.    (Hunter  v.  Hunter,  180.) 

3.  MARRIAGE  AND  DIVORCE— ANNULMENT  OF  SECOND 
MARRIAGE— DIVORCE  FROM  FIRST  HUSBAND— EVIDENCE- 
ESTOPPEL.— If  a  woman  in  an  action  to  obtain  a  divorce  from  her 
first  husband,  after  marrying  another  man,  malies  affidavits  to  secure 
publication  of  summons,  based  upon  rumor,  in  which  she  states  that 
her  first  husband  was  living  at  the  time  of  her  second  marriage  and 
that  she  was  not  divorced  from  him,  such  affidavits,  though  strong 
evidence  against  her  in  an  action  to  annul  the  second  marriage,  do 
not  create  an  estoppel  against  her  to  deny  the  facts  stated  therein. 
(Hunter  v.  Hunter,  ISO.) 

■  4.  MARRIAGE  AND  DIVORCE— ANNULMENT  OF  SECOND 
MARRIAGE— DIVORCE  FROM  FIRST  HUSBAND— CONCLU- 
SIVENESS OF.— A  decree  of  divorce  obtained  by  a  woman  from  her 
first  husband  and  based  upon  service  by  publication  of  summons  after 
living  twenty-two  years  with  her  second  husband,  is  conclusive  in  an 
action  by  him  to  annul  his  marriage,  of  the  fact  that  his  wife  is  no 
longer  the  wife  of  the  first  husband,  but  is  not  conclusive  of  the  fact 
that  the  first  husband  was  alive  at  the  time  that  the  decree  was  ren- 
dered, or,  that  the  woman  was  his  wife  at  the  time  that  she  married 
the  second  husband.    (Hunter  v.  Hunter.  180.) 

5.  MARRIAGE  AND  DIVORCE-ANNULMENT  OF  MAR- 
RIAGE—APPEAL FROM  JUDGMENT— ALIMONY.— An  appeal 
from  a  judgment  refusing  to  annul  a  marriage,  if  taken  too  late,  must 
be  dismissed,  and  objection  to  the  allowance  of  alimony  cannot  be 
considered.     (Hunter  v.  Hunter,  ISO.) 

6.  JUDGMENT  CREDITOR,  WHO  IS  A.— A  JUDGMENT  FOR 
ALIMONY  in  favor  of  a  woman  makes  her  a  judgment  creditor  of 
her  former  husband,  and,  as  such,  she  is  entitled  to  avail  herself  of 
all  the  remedies  given  by  the  statute  to  judgment  creditors.  (Wet- 
more  V.  Wetmore.  752.) 

7.  A  JUDGMENT  AWARDING  ALIMONY  in  a  suit  for  divorce, 
to  be  paid  to  the  plaintiff  for  her  future  support  and  that  of  her  chil- 
dren, makes  the  husband,  in  effect,  a  debtor  owing  the  wife  the 
amount  adjudged  to  be  paid,  and  entitles  her  to  the  same  remedies 
as  any  Judgment  creditor.    (Wetmore  v.  Wetmore,  752.) 

8.  TRUST  ESTATE,  ALIMONY,  ENFORCING  PAYMENT  OUT 
OF.— A  wife  in  whose  favor  judgment  has  been  entered  for  alimony 
may  enforce  payment  thereof  out  of  the  income  of  personal  property 
devised  to  a  trustee  by  the  father  of  her  late  husband,  with  directions 
to  apply  the  net  income  to  the  support  of  the  son  so  long  as  he  ahall 
live.    (Wetmore  v.  Wetmore,  752.) 

9.  DIVORCE,  VOID  DECREE  OF— ESTOPPEL^PROPERTY 
RIGHTS.— If  a  husband  leaves  his  wife  and  home  in  this  state,  and 
lives  in  another  state,  without  supporting  her,  and  never  lives  with 
her  again  or  returns  to  this  state,  and  she  obtains  a  Judgment  of 
divorce  against  him,  upon  the  grounds  of  desertion,  which  judgment, 
however,  is  void  because  of  a  defective  service  of  summons,  and  the 
husb&nd  h&d  actual  knowledge  of  the  pendency  of  the  action,  but 
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declined  to  appear  and  defend,  and  afterward,  npon  learning  that 
a  divorce  had  been  granted,  married  another  woman,  with  whom 
he  lived  and  cohabited  as  his  wife,  and  she  had  a  child  by  him,  he 
la  estopped,  npon  the  subsequent  decease  of  his  abandoned  wife, 
in  this  state,  from  taking  advantage  of  the  fact  that  the  Judgment 
of  divorce  so  rendered  was  void  for  want  of  proper  service  of  the 
summons,  and  cannot  successfully  assert  against  the  heirs  or  devi- 
sees of  his  former  wife  a  right  to  her  estate  as  her  surviving  lius- 
band.  This  application  of  the  doctrine  of  estoppel  does  not,  how- 
ever, countenance  the  idea  that  parties  may  become  divorced  upon 
the  ground  of  estoppel  by  conduct.  It  simply  precludes  the  husband 
from  asserting  the  former  relation,  and  the  invalidity  of  the  decree 
of  divorce,  solely  for  the  purpose  of  obtaining  the  property  of  his 
former  wife.    (Marvin  v.  Foster,  586.) 

MARRIED  WOMEN. 
Bee  Husband  and  Wife. 


MASTER  AND  SEJRVANT. 

1.  MASTER  AND  SERVANT.— FOR  A  SERVANT  DRIVING  A 
DUMPCART  TO  INVITE  A  BOY  to  drive  It  for  the  latter-s  pleasure 
Is  not  within  the  scope  of  the  former's  authority,  and  the  master  is, 
therefore,  not  answerable  for  injuries  received  by  the  boy  while  so 
driving.    (DriscoU  v.  Scanlon,  523.) 

2.  MASTER  AND  SERVANT— RIGHT  TO  INVENTIONS  MADE 
BY  SERVANT.— If  a  servant  experiments  at  the  expense  of  his  mas- 
ter mad  for  the  latter,  with  a  view  to  the  immediate  use  of  the  result 
of  such  experiments  in  the  master's  business,  the  invention  or 
recipe  resulting  from  the  experiments  belongs  to  the  latter,  so  as 
to  give  him  the  right  to  use  it  The  servant  has  a  right  to  preserve 
the  Invention  or  recipes  for  his  own  future  use;  but  this  r\ght  is 
not  exclusive  as  against  his  master;  and  if  the  servant  does  not 
record  it  In  the  master's  books  which  it  Is  his  duty  to  keep,  and 
records  It  in  his  own  private  book  alone,  the  master  is  entitled  to  a 
copy  when  the  servant  leaves  the  employment,  and  is  not  liable  in 
damages  for  detaining  tlie  servant's  books  in  order  to  make  and 
preserve  such  copy.     (Dempsey  v.  Dobson,  816.) 

8.  NEGLIGENCE-INSTRUCTIONS.— In  an  action  by  a  servant 
to  recover  for  personal  injuries  sustained  through  the  alleged  neg- 
ligence of  the  master,  an  Instruction  which  ignores  the  possible  effect 
of  the  negligence  of  a  fellow-servant,  upon  whloli  there  Is  evidence, 
is  erroneous.    (GIberson  v.  Patterson  Mill  Co.,  823.) 

4.  FELLOW-SERVANTS  ARE  those  who  are  so  far  working 
together  as  to  be  practically  co-operating,  and  who  have  an  oppor- 
tunity to  control,  or  Influence  the  conduct  of,  and  who  have  no 
miperlortty  over,  one  another.  (Flannegan  t.  Chesapeake  etc.  Ry. 
Co..  896.) 

6.  FEI.LOW-SBRVANT8— BVIDBNCB  TO  PROVE  THE  PER- 
FORMANCE OF  DUTY  BY.— In  an  action  by  a  servant  to  ror^nor 
for  Injury  claimed  to  have  resulted  from  the  negligence  of  a  vir-e- 
prlnclpal,  but  which  may  have  resulted  from  the  negligence  of  a  fel- 
low-servant, the  plaintiff,  after  establishing  the  negligence  of  such 
vice-prlnclpal,  Is  not  bound  to  assume  the  burden  of  proving  the  al)- 
•ence  of  contributory  negligence  on  the  part  of  such  fellow-servani. 
The  conrt  cannot  Infer  negligence  on  the  part  of  such  fellow- 
servant  in  the  al»ence  of  any,  or  a  doubtful  stste  of.  evl(UM>ce 
relating  thereto.  (Flannegan  v.  Chewipeake  etc.  Ry.  Co.,  896.) 
See  Agency,  3;  Railroads,  14-17. 
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MAXIMS. 

In  pari  delicto  potior  est  conditio  defendentis.    (Branham  v.  Still- 

ings,  213.) 
Nullum  tempus  occurrit  regi.    (McPhail  v.  People,  806.) 

MECHANICS'  LIENS. 

1.  MECHANIC'S  LIEN.— A  DESCRIPTION  of  property  sufficient 
for  identification  is  Indispensable  to  a  mechanic's  lieu.  (Fei'nandez 
V.  Burleson,  75.) 

2.  MECHANIC'S  LIEN,  DESCRIPTION  IN  CLAIM  OF.— A 
notice  of  a  mechanic's  lien  declaring  that  it  is  upon  a  mining  claim, 
and  giving  the  metes,  bounds,  and  monuments,  with  all  improve- 
ments, wheels,  pumps,  and  mining  facilities  and  appurtenances  situ- 
ate thereon,  and  that  the  worlf  for  which  the  lien  is  claimed  was 
done  at  the  special  instance  and  request  of  B.  and  P.,  owners  of  the 
premises,  cannot  be  applied  to  a  claim  adjoining  that  specifically 
described,  on  the  ground  that  of  the  two  the  latter  is  the  one  having 
thereon  wheels,  pumps,  and  mining  facilities.  (Fernandez  v.  Burle- 
son, 75.) 

8.  MECHANIC'S  LIEN,  REFORMATION  OF  CLAIM  OF.— Tlie 
notice  of  a  claim  of  mechanic's  lien  is  not  an  instrument  susceptible 
of  reformation.     (Fernandez  v.  Burleson,  75.) 

4.  MECHANIC'S  LIEN— ESTATE  INVOLVED.— A  proceeding  to 
enforce  a  mechanic's  lien  does  not  Involve  a  freehold.  ((Spangler  v. 
Green,  259.) 

5.  MECHANIC'S  LIEN— CHANGE  IN  LAW— WHAT  GOV- 
ERNS.— If  the  rights  of  parties  to  a  building  contract  have  accrued 
under  an  agreement  made  before  the  passage  of  amendments  to  the 
mechanic's  lien  law,  which  amendments  materially  impair  the  con- 
tract rights  of  the  parties,  the  law  in  force  when  such  rights  accrue, 
and  not  the  amendments,  must  govern.    (Spangler  v.  Green,  259.) 

MENTAL  CAPACITY. 
See  Mortgages,  1. 

MINES. 

1.  MINES— LOCATION  OF  MINERAL  LANDS— ALIENS.— The 
mineral  lands  of  the  government  are  open  to  location  and  purchase 
only  by  a  citizen  of  the  United  States,  or  one  who  has  declared  his 
iutentioii  to  become  such-    (Justice  Min.  Co.  v.  Lee,  210.) 

2.  MINES— MINERAL  LAND— CONCLUSIVENESS  OF  GRANT 
TO  ALIEN.— After  a  grant  of  title  to  mineral  land,  or  the  equivalent 
of  such  grant,  is  made  to  an  alien,  it  cannot  be  attacked  by  any  third 
party.    (Justice  Min.  Co.  v.  Lee,  216.) 

3.  MINES— MINERAL  LANDS— LAND  DEPARTMENT— CON- 
CLUSIVENESS OF  FACTS  FOUND.— After  an  application  to  pur- 
chase mineral  land  of  the  government  has  been  approved  by  the 
officers  of  the  land  department,  in  the  exercise  of  their  jurisdiction, 
and  the  entry  has  been  allowed,  the  fact  of  citizenship,  as  well  as  all 
other  questions  of  fact,  is  presumed  to  have  been  established,  and  is 
not  open  to  review  by  the  courts  at  the  instance  of  third  parties. 
(Justice  Min.  Co.  v.  Lee,  216.) 

4.  MINES— MINERAL  LAND— INTERFERENCE  OF  COURTS 
WITH  LAND  DEPARTMENT.— While  proceedings  to  acquire  title 
to  mineral  land  of  the  United  States  are  pending  In  the  land-office, 
that  department  has  exclusive  jurisdiction  of  the  matter,  and  any 
attempt  on  the  part  of  the  courts  to  control  its  action  is,  ordinarily, 
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an  unwarranted  assnniptlon  of  Jurisdiction.     (Justice  Mln.  Co.    r. 
Lt-e,  216.) 

5.  EQUITY— LACHES— ASSERTION  OF  TITLE  TO  MINING 
rROPERTY.- If  mining  property  has  been  developed  by  the  cour- 
age and  energy  and  at  the  expense  of  the  defendant,  courts  will  look 
with  disfavor  upon  the  claims  of  those  who  have  lain  idle  while 
awaiting  the  results  of  this  development,  and  will  require  not  only 
cleaa:  proof  of  fraud,  but  prompt  assertion  of  the  plaintifiTs  rights. 
(Brown  v.  Wilson,  22S.) 

6.  EQUITY— LACHES— ASSERTION  OF  TITLE  TO  iHNING 
PROPERTY.— The  laches  that  will  bar  a  recovery  In  a  particular 
case  depends,  to  a  lar>:e  extent,  upon  the  character  and  nature  of  the 
circumstances  surrounding  the  transaction.  If  the  stibjpct  matter  of 
litigation  Is  unpatented  mining  property,  purely  speculative  in  value, 
the  necessity  for  prompt  assertion  of  title  has  always  been  recog- 
nized.   (Brown  v.  Wilson,  228.) 

7.  MINES  AND  MINING— P'AULT  IN  VEIN— EVIDENCE.— 
The  existeuce  of  a  fault  in  one  vein  of  ore  is  not  shown  by  proof 
that  there  are  other  and  disconnected  faults  in  another  vein,  claimed 
to  be  a  continuity  of  the  vein  undor  consldoration.  without  show- 
ing any    continuity  in  the  fault    (Fitzgerald  v.  Clark.  605.) 

8.  MINES  AND  MININ(3— RIGHT  TO  FOLI.OW  DIP.— Under 
section  2322  of  the  United  States  Revised  Statutes,  providing  that 
locators  of  mining  locations  shall  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  Included  within  the  lines  of 
their  location,  and  also  the  exclusive  right  of  possa'JSion  and  enjoy- 
ment of  all  veins,  lodes,  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  Inside  of  such  surface  lines  extended 
downward  vertically,  altJiough  such  veins,  lodes,  or  ledges  may  so 
far  depart  from  the  perpendicular  In  their  course  downward,  as  to 
extend  outside  the  vertical  side  lines  of  such  surface  location,  the 
miner  who  has  the  apex  in  his  location  is  entitled  to  as  much  length 
of  the  vein  on  the  strike,  no  matter  how  deep  he  may  go  in  the 
dip,  as  he  has  length  of  apex  within  his  surface  lines,  whether  that 
apex  reaches  the  surface  or  Is  found  beneath,  within  the  planes  of 
his  exterior  boundary  lines  extending  downward  perpendicularly. 
(Fitzgerald  v.  Clark,  665.) 

9.  MINKS  AND  MINING— IX>CATION  ON  APEX.-The  Vo^s 
which  a  miner  must  suCfer,  who  has  the  apex  of  the  vein  In  his 
location,  but  Is  obliged  to  make  his  location  before  he  can  trace 
the  apex  and  strike  of  the  vein  for  Its  whole  distance,  and  tJius 
makcA  his  location  Irregularly,  Is  of  so  much  of  the  vein  on  the 
strike  by  his  irrpgular  location  as  he  has  failed  to  obtain  of  length 
on  the  apex.     (FitzgpraJd  v.  Clark,  665.) 

10.  MINES  AND  MINING— LOCATION  ON  APEX  OF  VEIN- 
RIGHT  TO  FOLI/OW  DIP.— The  locator  of  a  mining  claim  on  the 
apex  of  a  vein,  which  enters  on  the  end  line,  and  pas»ps  ont  on  the 
Bide  line,  is  entitled  to  so  much  of  the  strike  of  the  vein  on  the  dip 
extending  beyond  the  side  line  as  Is  embraced  between  a  vertical 
plane  dropped  Into  the  ground  tbroiigh  such  end  line  extended  and 
a  ])arallel  vertl^nl  plane  dropped  throupli  tlie  point  of  Intersection 
of  the  apex  and  the  side  line.    (Fitzgerald  v.  CHark,  605.) 

11.  MINES  AND  MINING— CONTINUOUS  VEIN.— In  an  action 
to  recover  tlie  valne  of  ore  taken  from  a  portion  of  a  vein  bing 
within  defendant's  rlaim,  with  Its  ap»»x  In  plaintifTs  claim,  the  de- 
fendant claiming  that  a  conllnuons  vein  with  the  apex  thereof  en- 
tirely upon  his  ground  connects  with  tlie  ore  bodies,  such  connection 
can  only  be  made  by  following  a  contintmus  streak  or  body  of 
qnnrtz  or  ore  or  by  passing  through  voln  matter,  and  It  cannot  be 
made  by  following  such  material  or  Indlcatlou  as  a  practical  miner 
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would  follow  with  the  expectation    of   flndlne  ore.    (Fitzgerald  v. 
Clark,  665.) 

12.  MINES  AND  MINING— INSTRUCTIONS-MARKET  VALUE 
OF  ORE.— An  instruction  that  the  basis  for  finding  the  value  of 
ore  extracted  from  a  mining  claim  Is  the  market  value  of  the  ore 
on  the  dump,  after  deducting  the  cost  of  miuing  and  hoisting,  in 
effect  allows  the  party  liable  the  reasonable  expense  of  smelting 
and  reducing  the  ore.    (Fitzgerald  v.  Clark,  665.) 

See  Constitutions;  Mechanics'  Liens,  2;  Statutes,  6-10. 

MISJOINDER. 
See  Pleading,  4. 

MISREPRESENTATIONS, 
See  Judicial  Sales,  1-3. 

MISTAKE. 
See  Gifts,  6;  Trusts,  10,  11. 

MORTGAGES. 

1.  CONTRACTS  —  MENTAL  CAPACITY.— A  mortgage  Is  not 
rendered  void  by  the  fact  that  the  mortgagor  was  in  a  weak  state, 
both  bodily  and  mentally,  at  the  time  that  it  was  executed,  especially 
If  the  transaction  upon  which  the  mortgage  is  founded  was  agreed 
upon  when  the  mortgagor  was  undoubtedly  competent,  and  he  un- 
derstood what  he  was  doing  at  the  time  when  the  mortgage  was 
executed.    (Dahlem's  Estate,  848.) 

2.  MORTGAGES— DATE  OF  ACKNOWLEDGMENT.— IT  IS 
PRESUMED  that  a  mortgage  dated,  executed,  and  recorded  on  the 
same  day  was  acknowledged  on  that  day,  although  the  date  of  ac- 
knowledgment does  not  appear  from  the  certificate.  (Dahlem's  Es- 
tate, 848.) 

3.  MORTGAGES  — ACKNOWLEDGMENT  OF  —  DEFDCTTIVB 
CERTIFICATE.- The  omission  of  the  date  in  the  certificate  of  ac- 
knowledgment of  a  mortgage  does  not  render  the  lien  of  the  mort- 
gage void,  provided  the  date  of  acknowledgment  clearly  appears 
from  the  whole  instrument.    (Dahlem's  Estate,  848.) 

4.  MORTTGAGES— DESCRIPTION  OF  PREMISES.— If  a  clalm- 
ant  for  public  land  enters  and  settles  thereon  prior  to  Its  survey,  and 
mortgages  all  of  his  "land  claim,"  the  mortgage  Is  sufficient  to  pass 
the  title  to  such  claim  as  located  by  subsequent  survey,  although  the 
description  in  the  mortgage  is  erroneous,  and  does  not  correspond 
with  that  of  the  patent.    (Rogers  v.  Miller,  20.) 

See  Corporations,  26;  Fixtures;  Insurance,  23;  Public  Lands,  7. 

MUNICIPAL  CORPORATIONS. 

1.  MUNICIPAL  CORPORATIONS— ORDINANCES  — REA SON- 
ABLENBSS.— A  city  ordinance  cannot  be  pronounced  unreasonable 
as  a  police  regulation  without  some  data  or  evidence  showing  its  un- 
reasonableness.   (Denver  et-c.  Ry.  Co.  v.  Denver,  239.) 

2.  CONSTITUTIONAL  LAW— FIRES,  STATUTES  IMPOSING 
PRECAUTIONS  AGAINST.— The  legislature  has  power  to  enact  reg- 
ulations for  the  protection  of  cities  and  villages  against  serious  dan- 
gers from  conflagrations.  It  may  directly  enact  a  code  of  regula- 
tions ai»pllcable  to  exposed  localities,  or  may  invest  munlclpalitiea 
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with  the  power  to  pass  ordinances  regiilating  the  subject.  (Fire  De- 
partment T.  Gllmoirr,  748.^ 

3.  B^IRE  COMMISSIONERS,  REASONABLENESS  OF  REGULA- 
TIONS OF,  MAY  BE  QUESTIONED— Though  a  board  of  flie  com- 
missioners of  a  city  is  by  Its  charter  given  power  to  determine 
whether  the  use  of  property  for  the  storage  of  combustible  materials 
by  the  owner  oi*  occupier  Is  a  menace  to  the  public  safety,  and  uix>n 
determining  that  the  use  made  is  dangerous,  a  penalty  is  Inflicted 
upon  the  person  continuing  it,  the  determination  made  Dy  such  board 
is  not  conclusive,  so  as  to  preclude  one  prosecuted  for  a  penalty  from 
proving  that  the  orJcr  made  was  unreasonable,  unnecessary,  and  op- 
pressive.   (Fh-e  Department  v.  Gllmour,  748.) 

4.  MUNICIPAL  BOARDS— NOTICE  AND  HEARING.— A  per- 
son affected  by  a  determination  of  a  board  of  fire  commissioners  that 
the  use  made  of  his  property  is  dangerous  is  not  entitled  to  notice  and 
hearing,  but  such  determination  does  not  preclude  him  from  contest- 
ing its  correctness  In  the  courts,  and  showing  that  it  Is  unreason- 
able and  unnecessary.    (Fire  Department  v.  Gilmour,  748.) 

P.  MUNICIPAL  CORPORATION— LICENSE  FEES  — RIGHT 
TO  EXACT.— Under  a  charter  authorizing  a  city  council  to  lict-use 
cartmen,  truckmen,  hackmen.  butchers,  bakers,  petty  grocers  or 
hucksters,  and  common  vlctualers.  and  to  make  ordinances  relative 
"to  any  and  all  other  subjects  that  shall  be  deemed  necessary  and 
proper  for  the  protection  and  preservation  of  the  health,  property, 
and  lives  of  the  citizens,"  an  ordinance  prohibiting  the  sale  of  adul- 
terated or  impure  milk  within  the  city  and  requiring  everj'one  who 
sells  milk  of  any  kind  therein  to  first  procure  a  license  therefor,  is 
void.  In  so  far  as  it  requires  a  license  from  all  who  sell  milk, 
whether  they  are  petty  grocers,  hucksters,  or  common  vlctualers  or 
not.    (State 'v.  Smith,  301.) 

6.  MUNICIPAL  CORPORATIONS— LICENSE  FEES— RIGHT 
TO  EXACT.— The  right  of  a  municipal  corporation  to  license  the  pur- 
suit of  a  lawful  business,  which,  as  usually  carried  on.  does  not  en- 
danger the  public  health  or  safety,  and  thus  to  limit  the  number  of 
those  who  may  engage  In  it.  cannot  be  extended  or  enlarged  by  any 
doubtful  implication.    (State  v.  Smith.  301.) 

7.  MUNICIPAL  CORPOR.\TIONS— LICENSE  TAX— RUNNING 
STREET-CARS.— The  charter  of  a  city  conferring  upon  it  power 
"exclusively  to  license,  regulate,  and  tax  any  or  all  lawful  occupa- 
tlona,"  etc.,  authorizes  it  to  exact,  of  a  company  runniuff  street -fa  rs, 
a  fixed  sum  per  car.  as  a  license  tax,  and  does  not  conflict  with  a 
constitutional  provision  requiring  taxes  to  be  uniform.  (Denver  etc. 
Ry.  Co.  V.  Denver.  239.) 

8.  MUNICIPAL  CORPORATIONS— PENALTY-FAILURE  TO 
PAY  LAWFUL  LICENSE  TAX.— A  city  council  has  power  to  pre- 
scribe a  penalty  for  a  failure  to  pay  a  lawful  license  tax.  where  the 
charter  gives  the  counrll  power  to  exact  such  a  tax  and  to  make  all 
ordinances  which  shall  be  necessary  and  proper  for  carrying  Into 
execution  the  power  speclfled  In  its  charter,  and  to  enforce  the  same 
by  appropriate  fines.  Imprisonment,  or  other  penalties.  (Denver  eic. 
Ry.  Co.  V.  Denver,  239.) 

ft.  MUNICIPAL  BONDS— A  .JUDGMENT  THAT  NEGOTIABLE 
MUNICIPAL  BONDS  ARE  INVALID,  is  not  binding  on  hold- 
ern  for  value  before  maturity  who  are  strangers  to  the  record.  (Stall- 
oup  V.  Taeoma.  2.").) 

10.  MUNICIPAL  BONDS-ISSUANCE— VALIDITY.-Tlie  motlvosi 
which  induce  voters  to  authorize  the  Issuance  of  municipal  bonds, 
cannot  l)e  Inquired  Into  b.v  the  courts,  when  the  pro;>r|pty  of  l>econi- 
ing  indebted  for  the  purpose  for  which  such  bonds  are  Issui'd,  has 
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been  committed  to  such  voters  by  the  legislature  of  the  state.    (Stall- 
cup  V.  Tacoma,  25.) 

11,  MUNICIPAL  CORPORATIONS— DEFECTIVE  STREETS.— 
A  city  having  exclusive  control  of  its  streets,  with  power  to  raise 
money  to  keep  them  in  repair,  is  bound  to  keep  them  in  a  reasonably 
safe  condition  for  ordinary  travel.    (Lorence  v.  Ellensburg,  42.) 

12.  MUNICIPAL  CORPORATIONS— DEFECTIVE  STREETS- 
NOTICE.— The  law  imputes  notice  to  a  municipality  of  a  dangerous 
defect  in  a  public  street,  from  its  existence  for  such  time,  that  the 
city  authorities,  by  the  exercise  of  ordinary  vigilance,  could  and 
would  have  discovered  it  in  time  to  prevent  accident.  (Lorence  v. 
Ellensburg,  42.) 

13.  MUNICIPAL  CORPORATIONS— STREETS  —  CHANOB  IN 
GRADE}— DAMAGES.— If  property  is  rendered  more  accessible  by  a 
change  in  the  grade  of  a  street,  the  benefit  thereby  derived  must  be 
set  ofC  against  the  damages  inflicted,  although  aU  the  property  on  the 
street  receives  a  similar  benefit.  Such  benefit  Is  not  within  the  rule 
excluding  general  benefits  from  consideration  in  determining  the 
damages  to  a  particular  piece  of  propeity.    (Aswell  v.  Scranton,  841.) 

14.  MUNICIPAL  CORPORATIONS  —  STREETS  —  CHANGE  IN 
GRADE— DAMAGES.— If  every  parcel  of  property  along  a  street  is 
made  more  accessible  by  a  change  of  grade,  then  every  such  proii- 
erty  is  specially  benefited,  and  the  amount  of  that  benefit  should  be 
set  off  against  the  damages,  if  any,  inflicted  by  the  improvement  as 
made.  The  lotowner  is  entitled  to  oomjjensation  only  for  the  actual 
loss  suffered.     (Aswell  v.  Scranton,  841.) 

15.  MUNICIPAL  CORPORATIONS  —  STREETS  —  IMPROVE- 
MENT OF— DAMAGES.— The  loss  to  a  property  owner  suffered  by 
improvement  to  a  street  may  be  measured  with  exact  justice  by  the 
depreciation  in  value  of  his  property  resulting  from  the  improve- 
ment complained  of.  If  his  property  is  injured  that  others  may  be 
benefited,  his  loss  should  be  made  good.  If  the  improvement  in- 
creases the  value  of  his  property,  as  much  or  more  than  it  may  cost 
him  to  repair,  or  to  readjust  himself  to  the  changed  state  of  things, 
he  is  not  a  loser  and  cannot  recover.    (Aswell  v.  Scranton,  841.) 

16.  MUNICIPAL  CORPORATIONS— REMOVAL  OF  CITY  OFFI- 
CERS.—Under  a  statute  authorizing  the  mayor  of  a  city  to  remove  any 
officer  appointed  by  him,  on  any  formal  charge,  wheneverthe  interests 
of  the  city  demand  it,  but  which  requires  him  to  report  the  reasons 
for  such  removal  to  the  council,  at  a  subsequent  meeting,  within  a 
specified  time,  and  that  the  officer  shall  be  restored  to  office,  If  the 
council  disapproves  of  such  removal,  the  mayor's  removal  of  a  city 
officer  takes  effect  at  once,  and  deprives  the  removed  officer  of  the 
right  to  further  discharge  the  functions  of  the  office,  notwithstand- 
ing the  provisions  as  to  subsequent  proceedings.  (Heffran  v.  Hutch- 
1u6,  353.) 

See  Contracts,  4;  Injunctions,  7;  Judgments,  13. 

MURDER. 
See  Homicide. 

MUTUAL  BENEFIT  ASSOCIATIONS. 
*  ■^I  See  Insurance,  37-41. 

NEGLIGENCE. 

1.  NEGLIGENCE,    THIRD      PERSON     CANNOT     RTC(X)VER 
FOR.— For  an  injury,  however  gross,  there  can  be  no  recovery  unless 
Am,  St.  Kep..  Vol.  LII.  — 64 
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there  exists  between  the  person  Inflicting  the  Injury  and  the  one 
Injured  some  privity,  by  contract  or  otherwise,  by  reason  of  which 
the  former  owes  some  legal  duty  to  the  latter.  (Buckley  v.  G-ray,  88.) 
2.  NEGLIGENCE,  CONSEQUENCES  FOR  WHICH  NO  LIABIL- 
ITY EXISTS.— A  person  owning  a  cart  Is  not  bound  to  expect,  or 
look  out  for,  people  falling  from  his  cart,  where  they  had  no  busi- 
ness to  be.  A  boy  getting  on  the  cart  assumes  all  risks,  and  there- 
fore cannot  recorer  If  he  falls  under  the  wheels,  and  Is  run  over  be- 
cause the  driver  Is  asleep  and  consequently  neglecting  his  duties. 
(DriscoU  v.  Scanlon,  523.) 

3.  NEGLIGENCE,  BURDEN  OF  PROOF  RESPECTING.— If  a 
plaintiff  suing  for  damages  resulting  from  negligence  makes  out  a 
prima  facie  case,  he  is  not  bound  to  assume  the  burden  of  dis- 
proving contributory  uejrligence,  either  on  bis  part  or  that  of  a 
fellow-servant.    (Flannegan  v.  Chesapeake  etc.  R.  R.  Co.,  896.) 

4.  NEGLIGENCE  CANNOT.  AS  MATTER  OF  LAW.  BE  IM- 
PUTED TO  A  CHILD  eight  years  old,  and  prima  fade  he  is  Incap- 
able of  exercising  that  care  and  caution  which  the  law  requires  of  an 
adulu    (Lorence  v.  Eilensburg,  42.) 

f).  NEGLIGENCE— MINORS.— What  care  and  caution  a  child  of 
tender  years  must  exercise  to  relieve  himself  of  contributory  negli- 
gence and  recover  for  Injury  inflicted  through  the  negligence  of  an- 
other, cannot  be  determined  by  any  general  rule,  but  must,  in  con- 
nection with  the  circumstances  in  each  case,  depend  upon  the  intelli- 
gence, capacity,  and  judgment,  which  he  is  shown  by  the  evidence 
to  possess,  and  his  capacity  must  be  left  to  the  determination  of  the 
jury  nnder  proper  Instructions.    (Lorence  v.  Eilensburg,  42.) 

See  Attorney  and  Client,  3;  Carriers,  13:  Landlord  and  Tenant,  10; 
Master  and  Servant,  8,  5;  Pleading,  3;  Sunday,  6. 

NEGOTIABLE  INSTRUMENTS. 

1.  NEGOTIABLE  INSTRUMENTS— JOINT  AND  SEVERAL 
NOTES— PRE SENTilENT.— To  bind  an  Indorser  of  a  note  Joint  and 
several  in  form,  presentment  for  payment  must  be  made  to  all  the 
makers.    (Benedict  v.  Schmleg,  61.) 

2.  NI9GOTIABI.R  INSTRUMENTS— LIABILITY  FROM  IN- 
DORSEMENT BEFORE  DELIVERY.— A  person,  other  than  the 
|>ayee,  who  writes  his  name  on  the  back  of  a  note  after  Its  execution 
and  before  delivery,  is  prima  facie  liable  thereon  aa  a  joint  maker. 
(Douohoe  Kelly  Banking  Co.  ▼.  Puget  Soirad  Sav.  Bank,  57.) 

8.  NEGOTIABLE  INSTRUMENTS.— NOTICE  OF  PROTEST  of 
a  note  to  an  Indorser  residing  In  the  same  city  as  the  maker,  by  mail- 
ing such  notice  to  him  without  giving  the  street  and  number  of  his 
place  of  business  or  his  residence,  la  not  equivalent  to  personal 
lerrlce.    (Benedict  v.  Schmleg.  61.) 

See  Partnership,  2;  Warehousemen,  X 

NEWSPAPERS. 
Bee  Notice.  2,  8. 

NEW  TRIAL. 
JURY  TRIATr-COMMBNTS  UPON  BVIDENCE.-If  a  Judge 
presiding  at  the  trial  of  a  woman  for  murder  of  a  man  makes  a  state- 
ment of  any  matter  of  fact  not  reconcilable  with  her  evidence,  or 
etherwlae  exprej>«e8  his  opinion  upon  any  matter  in  issue,  and  re- 
9pectlng  which  the  evidence  Is  conflicting,  as  where  he  assumes  that 
she  acted  with  premeditation  and  not  upon  a  sudden  or  uncontrolla> 
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ble  Impulse,  she  Is  entitled  to  a  new  trial,  If  convicted  of  marder  In 
the  first  degree.    (People  y.  Barberi,  717.) 

NOTIGBw 

1.  JUDICIAL  PROCEEDINGS— NOTICE.— Before  the  rights  oif 
a  person  can  be  determined  by  judicial  sentence,  he  must  hare  no- 
tice, actual  or  constructive,  of  the  proceedings  against  him.  (Dor- 
rance  v.  Raynsford,  266.) 

2.  NOTICE— PUBLICATION  OF— PUBLIC  NEWSPAPER.- A 
fitatute  requiring  that  execution  sales  of  real  estate  shall  be  adver- 
tised in  a  public  newspaper  is  complied  with  by  publication  In  a 
weelily  law  journal  containing  both  legal  and  general  news  of  Im- 
portance to  the  public,  and  having  a  large  circulation  among  both 
laymen  and  lawyers.    (Peutzel  v.  Squire,  373.) 

3.  NOTICE— PUBLICATION— SUFFICIENCY  OF  CERTIFI- 
CATE.—A  certificate  of  publication  of  notice  of  a  judicial  sale  In  a 
newspaper  published  by  a  corporation,  if  made  by  Its  agent  ex- 
pressly authorized  by  it  to  make  such  certificates  with  the  corporate 
seal  attached,  is  sufficient,  although  such  agent  Is  not  Its  president 
or  other  ofllcer.    (Pentzel  v.  Squire,  373.) 

See  Municipal  Corporations,  4;  Pledge,  2,  3,  6. 

NUISANCE. 

1.  NUISANiOE.— PRIVATE  ACTION  for  a  public  nuisance  1« 
maintainable  by  one  who  suffers  therefrom  some  particular  loss  or 
damage  beyond  that  suffered  by  him  In  common  with  all  others  af- 
fected by  the  nuisance.  Interference  with  a  common  right  does  not 
of  Itself  afford  a  cause  of  action  by  an  Individual,  but  special  or  par- 
ticular damage  consequent  on  the  Interference  does.  (Knowlea  v. 
Pennsylvania  R.  R.  Co.,  860.) 

2.  NUISANCE-PRIVATE  ACTION  FOR— SPECIAL  DAMAGE. 
One  having  a  contract  for  hauling  a  large  amount  of  dirt  from  one 
side  of  a  railroad  to  the  other  sustains  special  damages  from  the 
unauthorized  obstruction  of  a  highway  by  the  railroad  company,  if, 
by  reason  of  such  obstruction,  his  most  convenient  way  for  hauling 
the  dirt  Is  blocked,  and  his  work  Is  retarded  and  his  profits  very 
much  lessened  by  being  thus  compelled  to  haul  the  dirt  over  a 
longer  route.  He  may  maintain  a  private  action  to  recover  such 
damages.    (Knowles  v.  Pennsylvania  R.  R.  Co.,  860.) 

3.  NUISANCE— POWDER  WORKS.— The  manufacture  and  keep- 
ing of  large  quantities  of  gunpowder  and  other  explosives  In,  or  dan- 
gerously near  to,  public  places,  such  as  towns  and  highways,  is  a 
public  nuisance,  and  Indictable  as  such,  whether  negligently  or  care- 
fully conducted.    (Wilson  v.  Phoenix  Powder  Mfg.  O.,  890.) 

4.  NUISANCE.— THE  OWNER  OF  POWDER  MILLS  and  works 
Is  answerable  for  all  damages  done  to  person  or  property  by  their 
explosion,  whether  negligent  or  not.  If  they  are  so  situate  that  such 
an  explosion  would  probably  Involve  injury  to  the  person  or  property 
of  third  persons.    (Wilson  v.  Phoenix  Powder  Mfg.  Oo.,  890.) 

See  Injunctions,  9. 

OFFICJBRS. 

1.  OFFICERS.- POLICE  MAGISTRATES  are  pnlbllc  ofHcers,  and 
exercise  a  part  of  the  judicial  powers  of  the  state.  (McPhadl  v.  Peo- 
ple, 306.) 

2.  PLEADING— VACANCY  IN  OFFICE.— In  pleading  a  vncnncy 
In  ofilce,  It  is  not  good  and  sufl3cient  pleading  to  say,  "there  being  a 
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vacancy,"  where  there  Is  no  direct  averment  that  there  Is  a  vacancy, 
and  no  facts  are  stated  showing  such  vacancy.  (McPball  v.  People, 
SOC.) 

Se<j  Injunctions,  7;    Municipal  Corporations,  16;    Quo  Warrantoi,  2L 

OllDI  NANCES. 
See  Municipal  Corporatdona,  1. 

PARENT  AND  CHILD. 
8ee  Judgments,  10. 

PARTIES. 
See  Judgments,  9. 

PARTITION. 

1.  PARTITION  OF  PERSONALTY.— It  Is  not  necessary  that  a 
complaint  seeking  i>artitlon  of  personal  property  should  allege  that 
the  plaintiff  had  demanded  distribution  or  division  or  that  defendant 
la  insolvent.    (Robinson  v.  Dickey,  417.) 

2.  PARTITION  OF  PERSONALITY.— Equity  has  exclusive  Juris- 
diction of  suits  for  the  partition  of  personal  property,  although  the 
defendant  denies  the  compln.inant's  title.    (Robinson  v.  Dickey,  417.) 

H.  PARTITION-PLEADING.- Partition  must,  of  necessity,  be 
made  according  to  the  interest  of  the  respective  owners  of  the  land, 
and  the  court  does  not  commit  error  in  refusing  to  permit  the  defend- 
ant to  withdraw  an  answer  setting  ap  the  entire  title  In  himself,  and 
to  file  in  its  place  an  amended  answer,  setting  up  a  cotenancy  with 
others.    "L^ike  v.  Hayes,  34.) 

4.  PARTITION— PARTIES.— A  trustee  of  an  express  trust  h  )ldln? 
the  legal  title  to  land  may  maintain  a  partition  suit  in  his  own  nauai>; 
and  the  fact  that  he  Joins  minor  cesrtuis  que  trust  as  coplalntlffs  does 
not  militate  against  his  right  to  maintain  the  action.  (Snell  v.  Har- 
rison, 642.) 

5.  PARTITION  — EJECTMENT  — RENTS  AND  PROFITS.— A 
Judgment  for  rents  and  profits  in  ejectment  by  one  coteuant  against 
another  may  be  charged  against  the  share  of  the  latter  in  a  subse- 
quent proceeding  between  them  for  partition..  (Snell  r.  Harrison, 
042.) 

6.  PARTITION— IMPROVEMENTS.— In  an  action  for  partition, 
the  recovery  for  Improvements  made  by  the  cotenant  In  possession  la 
not  limited  to  the  rents  and  profits  accruing  during  such  occu- 
pancy.   (Leake  v.  Hayes,  84.) 

7.  PAllTITION.-lF  IMI*ROVBMENT!s  ARE  MADE  BY  THE 
HUSBAND  on  land  of  which  his  wife  is  a  cotenant  under  their  Joint 
belief  that  the  property  belongs  solely  to  her;  she  Is  entitled,  on  par- 
tition, to  recover  the  part  Improved,  or,  if  such  partition  Is  Impracti- 
cable, then  to  an  allowwuce  therefor  out  of  the  proceeds  of  a  sale  of 
the  entire  property.    (Leake  v.  Hayes,  84.) 

8.  PARTITION— IMPROVP;.MBNTS.— A  cotenant  who  believes 
hlmnelf  to  be  the  owner  of  the  entire  premises,  and  In  good  faith 
places  improvements  thereon.  Is  entitled,  on  partition,  to  be  allotted 
that  portion  ui>on  which  the  Improvements  are  placed,  so  far  ns  mn 
Iw  done  conslHtcntly  with  an  efiultiiJ)le  partition:  and  If  such  division 
cannot  be  had,  the  property  should  be  sold,  and  the  value  of  the  Im- 
pruveuieuts  awarded  him  out  of  the  proceeds.    {iAiake  v.  Hayes,  34.) 
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9.  PARTITION— IMPROVEMENTS— PROFITS.— A  cotenaut  wh© 
enters  upon  the  common  estate,  which  yields  no  profit,  and  so  Im- 
proves it  as  to  make  it  productive,  is  entitled,  on  partition,  to  all  the 
profits  produced  by  means  of  such  improvements,  without  making 
-any  allowance  against  him  for  the  increase  in  value  occasioned  by 
his  improvements.    (Leake  v.  Hayes,  34.) 

10.  PARTITION— IMPROVEMENTS.— Wihere  partition  is  made,  a 
part  improved,  if  not  prejudicial  to  others,  should  be  allotted  to  the 
one  who  made  the  improvements,  estimating  its  value  without  the 
Improvements;  but,  if  this  cannot  be  done,  the  one  to  whom  the 
improved  part  is  allotted  need  not  pay  for  the  improvements.  (Ward 
V.  Ward,  911.) 

11.  PARTITION  —  IMPROVEMENTS.  —  WHERE  PROPERTY 
<5ANN0T  BE  DIVIDED,  but  must  be  partitioned  by  sale,  and 
improvements  made  by  one  of  the  cotenants  have  enhanced  its 
value,  he  cannot  be  awarded  the  costs  thereof,  but  should  be  given 
the  actual  enhancement  of  value  therefrom  existing  at  the  time  of 
the  sale,  though  the  improvements  were  not  made  at  the  request 
of  the  cotenants.    (Ward  v.  Ward,  911.) 

12.  PARTITION— RECOVERY  OF  TAXES  PAID.— A  ootenant  In 
possession  Is  entitled  on  partition  to  recover  such  taxes  paid  by  him 
as  have  inured  to  the  benefit  of  the  other  cotenants.  (Leake  v. 
flayes,  34.) 

13.  PARTITION  SALES  —  CONCLUSIVENESS  UPON  PUR- 
CHASER.—An  order  confirming  a  sale  in  partition  is  appealable  by 
the  purchaser,  and  is  conclusive  upon  him  upon  his  failure  to  appeal 
as  to  all  objections  made  to  the  confirmation  of  the  sale,  and  he  then 
becomes  lesrally  bound  to  complete  his  purchase.  (Hammond  v. 
Callleaud,  167.) 

14.  PARTITION  SALES— RESALE  AT  PURCHASER'S  RISK.— 
Upon  the  refusal  of  a  purchaser  to  complete  a  partition  sale  after  its 
•confirmation,  the  court  may  order  the  property  resold  at  the  risk  of 
euch  purchaser,  and  such  order  is  binding  on  him  If  he  has  notice 
thereof.    (H&mmond  v.  Callleaud,  167.) 

15.  PARTITION  SALES— RESALE— ACTION  FOR  DEFICIENCY 
— ^EVIDENCE.— A  purchaser  at  partition  sale,  confirmed  without  ap- 
peal, when  sued  for  a  deficiency  arising  from  a  resale,  cannot  prove 
that  the  terms  of  the  first  sale  insured  a  perfect  title  to  relieve  him 
.  from  liability  as  a  purchaser,  but  he  may  show  such  terms  of  the 
■first  sale  and  that  the  second  sale  was  made  expressly  at  the  pur- 
■chaser's  risk,  as  to  title,  for  the  purpose  of  showing  that  the  condi- 
tions of  the  two  sales  were  different,  and  that  the  second  sale  was 
neither  a  just  nor  legal  mode  of  ascertaining  his  liability  for  the  de- 
-ficiency.  He  cannot  be  held  liable  for  such  deficiency  If  the  differ- 
ence In  price  at  the  two  sales  was  due  to  the  difference  In  the  condi- 
tions thereof.  (Hammoind  v.  Callleaud,  167.) 
See  Receivers,  2. 

PARTNERSHIP. 

1.  PARTNERSHIP  REAL  ESTATE  is  vested  !n  the  flrm,  end  an 
.assignment  for  the  benefit  of  creditors,  executed  by  one  member 
thereof,  does  not  pass  any  title  to  its  real  property,  because  It  can- 
not be  known  until  the  partnership  affairs  have  been  settled  and  nd- 
Jnffted  whether  the  assignee  acquired  anything  by  the  assignment 
<Wood  V.  American  etc.  Ins.  Co.,  733.) 

2.  A  PARTNERSHIP  IN  WHOSE  FAVOR  PROMISSORY 
NOTES  WERE  GIVEN,  and  which  has  set  over  such  notes  to  the 
estate  of  one  of  its  members,  without  any  written  assignment,  may 
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maintain  an  action  to  enforce  them,  though  the  proceeds  of  the  ac- 
tion must  be  held  In  trust  for  such  estate.  (Towusend  r.  Tyodale^ 
618.) 

3.  JUDGMENTS  — PARTNERSHIP  DEMANDS— PL.BADING.— 
Whenever  a  Judgment  on  a  partnership  demand  can  lawfully  be 
giren  in  favor  of  the  partnership,  without  stating  the  namee  of  the- 
copartners,  it  is,  in  effect,  a  judgment  in  favor  of  such  copartners 
Individually,  and  may  properly  be  declared  on  as  such  in  auy  pro- 
ceeding subsequently  brought  to  enforce  it  (Fisher  v.  Fielding^ 
270.) 

4.  PARTNERSHIP— JURISDICTION  TO  DIRECT  SALE  OP 
PROPERTY  OF.— In  an  action  for  the  dissolution  of  a  partnership^ 
and  an  accounting,  the  court  has  power  in  advance  of  decreeing  a 
dissolution  to  direct  the  sale  of  all  the  partnership  assets,  if  it  appears 
that  they  are  not  equal  in  value  to  the  amount  of  the.  firm  indebted- 
ness, and  that  its  business  cannot  be  carried  on  except  at  a  loss. 
(Wulff  V.  Superior  Court,  78.) 

5.  PARTNERSHIP,  SALE  OF  GOODS  OF,  IN  PAYMENT  OP 
PERSONAL  DEBT  OF  ONE  PARTNER.— If  one  member  of  a  part- 
nership sells  goods  of  the  firm  under  an  arrangement  that  part  of  the 
price  shall  be  applied  to  the  payment  of  his  personal  debt,  the  part- 
nership cannot  recover  in  an  action  of  contract  the  whole  price  of  the 
roods  so  sold.  A  tender  made  after  an  appeal  has  been  taken  froiD 
a  judgment  in  an  action  for  goods  sold  Is  bad.  (Grover  y.  Sduith» 
000.) 

See  Corporations,  30;   Cotenancy,  8;  Insurance,  17. 

PASS-BOOKS. 
See  Evidence,  15;   Witnesses,  2. 

PENALTY. 
See  BuSdhig  Contracts,  1;   Contracts,  7;   Municipal  Corpot^aitlonB,  8. 

PERSONAL  PROPERTY. 
See  Cotenancy,  5,  7;  Partition,  1,  2. 

PLEADING. 

1.  PLEADING.— A  PLEA  must  either  traverse,  or  confess  and 
avoid.    (Mcl'hall  v.  People,  300.) 

2.  PLEADING.— A  PLEA  Is  to  be  taken  most  strongly  against  the 
pleader.    (McPhail  v.  PeoiUe,  306.) 

8.  PRACTICE— AN  IMMATERIAL  AI.LEGATION  OF  NEGLI- 
OBNCB  need  not  be  proved.  (Wilson  v.  Phoenix  Powder  Mfg.  Co., 
800.) 

4.  PRACTICE— MISJOINDER  OF  PARTIES.— A  complaint  stat- 
ing a  cause  of  action  against  the  defendant  personally  and  also 
against  him  as  executor  or  administrator,  no  joint  liability  beiug 
shown,  la  demurrable  for  misjoinder  of  parties  defendant  (Schllcker 
T.  Hemenway,  116.) 

6,  PRACTICE.— ON  A  DEMURRER  TO  THE  EfVIDBNOB, 
where  there  la  doubt  which  of  two  inferences  should  be  addured, 
the  court  will  adopt  the  one  most  favorable  to  the  plaintiff.  (Fian- 
ncgan  v.  Oheeai>eake  etc.  R.  R.  Co.,  896.) 

«.  PLEADING.— A  DEMURRER  ADMITS  only  wich  facts  as  are 
well  pleaded.  It  does  not  admit  conclusions  of  law  stated  by  the 
pleader,  or  the  construction  placed  by  him  upon  atatutea.  (McPliaiK 
▼.  People,  806.) 


Index.  1015 

7.  pleading— amendment— rights   of   creditors.— 

An  amendment  substituting  an  entirely  different  cause  of  action  will 
not  be  allowed  to  prejudice  tbe  intervening  rigbts  of  creditors. 
(Heldel  v.  Benedict,  592.) 

See  Cloud  on  Title;  Corporations,  11,  31;  Evidence,  11;  Fraud;  In- 
terpleader, 2-4;  Judgments,  19;  Officers,  2;  Partition,  3;  Rail- 
roads, 27. 

PLEDGE. 

1.  PLEDGEE,  SALE  BY.— A  PLEDGEE,  on  default  In  tbe  pay- 
ment of  bis  debt,  may  sell  tbe  pledged  property  at  public  auction, 
giving  to  tbe  pledgor  notice  of  tbe  time  and  place  of  sale,  but  be 
must  exercise  reasonable  skill  and  diligence  In  order  to  get  tbe  value 
of  tbe  property;  and  tbis  includes  tbe  fixing  of  a  reasonable  time 
and  place  of  sale.    (Gulnzburg  v.  H.  W.  Downs  Oo.,  525.) 

2.  PLEDGE— SALE  OF— NOTICE.— A  pledgee  is,  wltbln  certain 
limits,  a  trustee  for  the  pledgor,  and  must  act  for  tbe  latter's  inter- 
ests, as  well  as  bis  own,  but  tbelr  Interests  are  not  identical;  and 
wben  tbey  may  require  different  action,  tbe  pledgee  is  entitled  to 
regard  bis  own  interest  alone,  after  baving  put  the  pledgor  on  bis 
guard  by  notice  that  he  must  look  out  for  himself.  (Plucker  v. 
Teller,  825.) 

3.  PLEDGEE,  FAILURE  OF  TO  OBJECT  TO  TIME  OR  PLACE 
OF  SALE.— A  pledgor  of  stock  having  notice  of  tbe  time  and  place 
of  sale  fixed  by  bis  pledgee,  and  making  no  objection  thereto,  and 
taking  no  notice  thereof,  by  his  silence  waives  any  objection  existing 
as  to  such  place.    (Guinzburg  v.  H.  W.  Downs  Co.,  525.) 

4.  PLEDGEE'S  SALE  IN  PRESENCE  OF  BUT  ONE  BIDDER, 
The  fact  that  a  pledgee's  sale  of  stock  was  attended  by  but  one  bid- 
der only  does  not  render  it  invalid.  (Guinzburg  v.  H.  W.  Downs  Co., 
525.) 

5.  PLEDGE— EXECUTION  SALE  OF  PROPERTY- TRUST— 
NOTICE.— If  default  is  made  in  the  payment  of  a  pledged  mortgage, 
and  the  pledgee  at  the  request  of  the  pledgor  forecloses  the  mort- 
gage and  sells  tbe  property  at  sheriff's  sale,  after  giving  explicit 
notice  to  tbe  pledgor  that  he  would  act  only  for  himself  and  would 
not  bid  the  property  in  for  any  more  than  enough  to  protect  bis 
Interests,  and  that,  if  the  pledgor  desired  to  bid  anything  above  that 
amount  he  must  be  on  band,  tlie  pledgee  may  poircbase  the  property 
at  such  sale  in  bis  own  right,  free  of  any  trust  in  favor  of  the 
pledgor,  and  the  latter  is  not  entitled  to  any  share  of  the  profits 
realized  by  the  pledgee  on  a  resale  of  the  property.  In  such  case 
tbe  burden  of  proof  is  on  tbe  pledgee  to  show  that  be  Is  entitled 
to  purchase  clear  of  any  trust  for  the  pledgor,  but  in  any  event  be 
is  entitled  to  commissions  paid  by  him  for  the  resale  of  tbe  property. 
(Plucker  v.  TeUer,  825.) 

See  Warehousemen,  4. 

.  POISON. 
See  Insurance,  31-34. 

POLICE  POWER. 
See  Contracts,  7;    Deeds,  1;   Sunday,  2. 

POWDER  WORKS. 
See  Nuisance,  3,  4. 
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PREFERENCES. 
See  Corporatlona,  25-29. 

PREMHTM. 
See  Ingurance,  11, 

PRESCRIPTION. 
See  Adverse  Possession.  1, 

PRESENTMENT. 
See  Negotiable  lastruments,  L 

PRESUMPTION. 

See  ▲ppeal,  4;   Byldence,  5-8;  Insurance,  26,  41;  liarrlag«  and  Dl- 

voree,  1,  2. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIVILEGED  COMMUNICATIONa 

See  LibeL 

PRIZE  FIGHTS. 
See  Injunctions,  10. 

PROBATE  SALES. 
See  CourtJ,  6;  Executors  and  Admlnlstraton,  B,  8, 

PROFITS. 
See  Cotenancy,  10;  ESxecution,  8;  Partition,  B,  6,  9. 

PROOFS  OF  LOSS. 
See  Insurance,  85. 

PROTEST. 
See  Negotiable  Instramenta,  8. 

PUBLIC  LANDS. 

L  PUBLIC  LANDS-JURISDICTION  OF  STATE  AND  FED- 
EIRAL  COURTS.— The  right  of  state  courts  to  determine  state  law 
In  respect  to  the  owners  of  lands  on  meandered  lakes  under  govern- 
ment patents  Is  superior  to  the  right  of  the  federal  courts  to  con- 
•troe  them.    (Puller  v.  Shedd,  380.) 

2.  PUBLIC  LANDS— COUin^S— LAND  DEPARTMENT.— It  Is  of 
the  highest  Importance  that  the  decisions  of  the  courts  respecting 
public  land  should  be  In  harmony  with  the  rulings  of  the  laod  de- 
partment   (Wilcox  V.  John,  240.) 

8.  PUBLIC  LANDS    JlTRIsniCTION  OF  LAND  DEPARTMENT 
-<X>NCLU8IVENESS   OF  JUDGMBNT.-Tbe   land  department  of 
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the  government  was  established  to  supervise  the  various  proceedings 
whereby  a  conveyance  of  the  title  from  the  United  States  to  portions 
of  the  public  domain  is  obtained,  and  to  see  that  the  requirements 
of  different  acts  of  Congress  are  fully  complied  with.  It  must,  there- 
fore, consider  and  pass  upon  the  qualifications  of  the  applicant,  the 
acts  he  has  performed  to  secure  the  title,  the  nature  of  the  land,  and 
whether  it  is  of  the  class  which  is  open  to  sale.  Its  judgment  upon 
these  matters  is  unassailable  except  by  direct  proceedings  for  its  an- 
nulment or  limitation.    (Justice  Mining  Co.  v.  Lee,  216.) 

4.  PUBLIC  LANDS— LAND  OFFICERS— JURISDICTION— EN- 
TRIES.—The  land  department  of  the  government  has  the  rlglit  to 
make  necessary  and  reasonable  rules  governing  the  manner  in  which 
the  character  of  the  land  entered  shall  be  made  to  appear,  both  prima 
facie  and  ultimately;  and  if  these  rules  are  not  complied  with,  or  if 
it  appears  that  the  land  is  not  such  as  can  be  entered  under  the  par- 
ticular claim  advanced  to  it,  as,  for  instance,  where  agricultural  lands 
are  applied  for  under  the  mining  laws,  It  is  not  only  the  province, 
but  the  duty,  of  the  land  department  to  deny  the  entry.  (German 
Ins.  Co.  V.  Hayden,  206.) 

5.  PUBLIC  LANDS— LAND  OFFKTBRS  —  CONCLUSIVENESS 
OF  DECISIONS.— In  the  absence  of  fraud,  the  decisions  of  the  officers 
of  the  land  department  of  the  government  as  to  matters  within  their 
jurisdiction  is  final  and  conclusive;  hence,  their  decision  that  laud  in 
dispute  is  agricultural,  and  not  mineral,  determines  the  character  of 
the  land.    (German  Ins.  Co.  v.  Hayden,  208.) 

i;.  PUBLIC  LANDS— TIMBER  CLAIMS,  DEVISABILITY  OF.- 
An  owner  of  a  timber  claim  upon  public  land  has  no  devisable  Inter- 
est therein  before  a  patent  issues,  and  upon  his  death  before  he  has 
complied  with  all  the  conditions  necessary  to  obtain  a  patent,  his 
heirs  may  comply  with  the  remaining  conditions,  and  upon  obtain- 
ing a  patent,  they  take  the  land  in  equal  shares  as  direct  grantees  of 
the  government,  and  not  by  inheritance,  regardless  of  the  proportions 
in  which  they  would  have  taken  under  the  law  of  succession  of  the 
Slate.    (Cooper  v.  Wilder,  163.) 

7.  PUBLIC  LANDS— MORTGAGE  OR  DEED  OF  TRUST  BY 
PRE-BMPTOR.— A  pre-emptor  of  public  land  may,  before  making 
final  proof,  and  obtaining  a  receiver's  certificate,  mortgage  the  land, 
or,  acting  In  good  faith,  deed  it  in  trust,  as  neither  instrument  is  a 
"grant  or  conveyance,"  within  the  prohibitory  clause  of  section  2262 
of  the  United  States  Revised  Statutes,  providing  that  any  grant  or 
conveyance  which  such  pre-emptor  may  have  made,  except  in  the 
bands  of  bona  fide  purchasers  for  value  shall  be  null  and  void.  (WU- 
cox  V.  John,  246.) 

8.  HOMESTEADS  ON  PUBLIC  LANDS— EXEMPTIONS.— I^and 
claimed  as  a  homestead  is  not  subject  to  execution  for  any  debt  con- 
tracted by  the  claimant  prior  to  issuance  of  patent  for  the  land,  so 
long  as  the  title  remains  vested  In  the  patentee.  (De  Lany  V.  Knapp, 
160.) 

9.  HOMESTEADS  —  DIVESTITURE  OF  EXEMPTIONS  —  RE- 
CONVEYANCE.—The  character  and  exemptions  which  attach  to  a 
homestead  in  public  lands  do  not  revive  on  a  subsequent  repurchase 
by  the  original  holder  by  whom  it  has  been  sold.  After  such  repur- 
chase It  is  liable  for  his  debts  contracted  before  he  made  the  orli^nal 
sale.    (De  Lany  v.  Knapp,  160.) 

See  Insurance,  15;  Mlnee,  1-6;  Mortga«res,  4. 

PUNISHMENT. 
See  Rape,  4. 
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quitclaim. 

See  Deeds,  3.  4. 

QUO  WARRANTO. 

L  QUO  WARRANTO.— AN  INFORMATION  In  the  nature  of  a 
quo  warranto  is  a  matter  within  the  sound  legal  discretion  of  the 
court  or  Judge,  and  no  definite  time  is  fixed  beyond  which  an  in- 
formation will  not  He,  in  matters  of  public  concern,  thongh  lapse  of 
time  may  be  considered,  with  all  the  other  circumstances  of  the  case, 
as  a  ground  for  refusing  leave  to  file  it.    (McPhail  v.  People,  306.) 

2.  ESTOPPELr-RECOGNITION  OF  OFFICER  DE  FACTO— 
CONTESTING  RIGHT  TO  OFFICE.-The  fact  that  a  police  magis- 
trate recognizes  another  officer  as  a  de  facto  police  magistrate,  by 
transmitting  papers  to  him  in  case  of  a  change  of  venue,  does  not 
estop  the  people  from  maintaining  a  quo  warranto  proceeding  to 
oust  the  latter  from  office,  or  estop  the  former  from  being  the  relator 
in  such  proceeding.    (McPhail  v.  People,  306.) 

See  Limitations  of  Actions,  6. 

RAILROADS. 

L  THE  WORDS  "RAILROAD"  AND  "RAILWAY"  are  synony- 
moufl.    (Funk  v.  St.  Paul  etc.  Ry.  Co.,  608.) 

2.  HIGHWAYS— OBSTRUCTION.— A  railroad  company  cannot 
e«cape  liability  for  damages  arising  from  Its  erecting  and  maintaining 
a  fence  across  a  highway  on  the  ground  that  such  obstruction  is  Inci- 
dental to  raising  its  roadbed  to  conform  to  a  grrade  authorized  by 
munlcipaJ  authority,  if  the  work  of  raising  the  roadbed  is  not  com- 
menced for  more  than  two  years  after  the  fence  is  erected.  (Knowles 
T.  Pennsylvania  R,  R.  Co.,  860.) 

3.  RAILROADS— RULES  AND  REGULATIONS.— Railroad  com- 
panies not  only  have  the  right,  but  It  is  their  duty,  to  run  their  trains 
in  accordance  with  established  rules  and  regulations,  and  passengers 
must  exercise  reasonable  diligence  to  comply  therewith,  if  reasonable. 
(Chicago  etc.  R.  R.  Co.  v.  Field,  444.) 

4.  RAILROADS— PASSENGERS,  WHO  ARE  NOT.— It  is  not 
within  the  power  of  any  conductor,  brakeman,  or  other  employfi  of  a 
railroad  company  to  entitle  any  person  to  ride  upon  a  vehicle  not  in- 
tended for  the  conveyance  of  passengers,  and  if  such  person  does  so 
even  upon  Invitation  of  such  employC',  and  even  tliough  such  person 
and  others  have  customarily  so  ridden,  the  person  thus  traveling  does 
not  thereby  became  a  passenger.  (Chicago,  etc.  R.  R.  Co.  v.  Field, 
444.) 

n.  COMMON  CARRIERS  OF  PAS<SENGE3R>S  are  not  required  to 
notify  every  person  who  may  board  their  train  that  he  must  enter 
the  passenger  coach  In  order  to  become  a  passenger.  It  is  the  duty 
o<  the  latter  to  inquire,  upon  entering  the  train,  where  the  coach  Is 
in  which  he  may  be  carried  to  a  certain  point,  and  It  then  becomes 
the  duty  of  the  carrier's  servants  to  inform  him;  but  if  he  fails  to 
make  such  Inquiry,  aivd  In  violation  of  the  company's  rules  enters  a 
T«lilcle  no*  set  apart  for  ivasscngers,  be  becomes  a  trespasser.  (CHil- 
oago  etc.  R.  R.  Co.  v.  Field.  444.) 

6.  RAILRA.VDvS— AinnORITY  T>0  COLLECT  FARES.— It  Is  not 
within  the  scope  of  authority  of  the  brakeman  on  a  railroad  train  to 
roUect  fares,  nor  to  waive  the  established  rules  and  regulations  made 
for  running  the  trains,  nor  has  any  person  riding  on  the  train  the 
rljfht  to  suppofte  that  such  pniploy<i  can  bind  the  comimny  by  such  ao 
arniDcement.    (Chicago  eve.  R.  R.  Co.  r.  Irleld,  444.) 


Index.  1019 

7.  RAILROADS— POWER  OF  CONDUCTOR  TO  WAIVE  CON- 
DITIONS.—The  conductor  of  a  railroad  train,  as  between  him  and 
tTie  passengers  under  his  charge,  represents  the  railroad  company, 
and  can  waive  conditions  in  the  contract  for  transportation.  (Thomx>- 
8on  V.  Truesdale,  579.) 

8.  RAILROADS— COUPON  TICKBTS-WAIVBR  OF  CONDI- 
TION  BY  CONDUCTOR— CUSTOM  AS  BVIDENOE.— The  fact  that 
a  general  custom  prevails  between  a  railroad  company  and  its  pas- 
sengers to  waive  and  disregard  a  condition  requiring  the  coupons  of 
a  commutation  ticket  to  be  detached  by  the  conductor,  when  re- 
ceived as  fare,  tends  to  prove  that  the  conductor  on  the  train  had 
outhorlty  to  waive  such  condition.  It  is  the  duty  of  the  company 
to  know  what  Its  conductors  are  openly  and  frequently  doing. 
(Thompson  v.  Truesdale,  579.) 

9.  RAILROADS  —  COUPON  TICKETS  —  REVOCATION  OF 
WAIVER  OF  CONDITION— PLACARX>S  AS  EVIDENCE-QUES- 
TION FOR  JURY.— Whether  or  not  placards  posted  In  railroad  ears 
give  sufficient  notice  of  the  company's  Intention  to  revoke  its  con- 
sent to  the  waiver  of  a  condition  requiring  the  coupons  of  a  commu- 
tation ticket  to  be  detached  by  the  conductor,  when  presented  for 
fare,  Is  a  question  for  the  jury.    (Thompson  v.  Truesdale,  579.) 

10.  RAILROADS— COUPON  TICKETS— WAIVER  OF  CONDI- 
TION AS  TO  DETACHMENT  OF  COUPONS— BVIDENCE.—It  Is 
competent  for  the  parties  to  a  commutation  railroad  ticket,  having 
printed  provisions  thereon,  and  upon  the  coupons  thereof,  to  the  ef- 
fect that  the  ticket  Is  not  good  unless  the  coupons  are  detached  by 
the  conductor,  to  waive  such  conditions,  and  the  conductor's  prac- 
tice of  receiving,  as  fare,  coupons  detached  from  the  particular 
tirket,  without  requiring  the  remainder  of  the  ticket  to  be  pre- 
sented, Is  evidence  of  sTich  waiver.    (Thompson  v.  Truesdale,  579.) 

11.  RAILROADS— COUPON  TICKETS- REVOCATION  OF  CON- 
SENT TO  WAIVE  CONDITION  AS  TO  DETACHMENT  OF  COU- 
PONS.—While  a  railroad  company  may  have  a  right  to  revoke  its 
consent  to  the  waiver  of  a  condition  requiring  the  coupons  of  a 
commutation  ticket  to  be  detaclied  by  the  conductor,  it  is  the  duty 
of  the  company,  after  the  conductor  has  received,  as  fare,  coupon* 
detached  from  such  tickets,  Avithout  requiring  tlie  remainder  of  the 
tickets  to  be  presented,  to  give  reasonable  notice  of  such  Intended 
revocation;  and  if,  without  such  notice,  and  relying  on  such  waiver, 
the  holder  of  such  a  ticket  detaches  a  coupon  therefrom,  and  takes. 
It  with  him  upon  the  train,  without  the  remainder  of  the  ticket,  the 
company  cannot,  when  such  coupon  Is  presented  for  fare,  then  re- 
voke its  consent  to  such  waiver,  so  as  to  deprive  the  passenger  of 
the  use  of  the  coupon,  or  compel  Ihim  to  i)ay  extra  fare.  (Thompson 
V.  Truesdale,  579.) 

12.  R.'^.ILROADS— PASSENGERS— PERSON  RIIDING  ON  PLAT- 
FORM.—A  person  who  takes  passage  on  the  platform  of  a  passenger 
coach  on  a  railroad  train,  and  there  continues  his  Journey  without 
eutering  the  cars,  In  violation  of  the  rules  and  regulations  of  the 
company,  does  not  become  a  passenger,  although  his  fare  Is  de- 
manded by,  and  paid  to,  the  brakeman  on  the  train,  who  Is  not  au- 
thorized to  demand  or  receive  fares.  (CJhlcago  etc  R.  R.  Go.  v.  Field, 
444.) 

13.  RAILWAYS— PASSENGER  INJURED  IN  TOII^TROOM.— A 
railway  company  is  answerable  for  injuries  received  by  a  person 
then  at  a  passenger  depot  for  the  purpose  of  taking  a  train,  through 
Its  negligence  In  leaving  an  unguarded  hole  In  the  floor  of  a  toilet- 
room  into  which,  the  room  being  without  light,  the  person  fell,  wliiJe 
in  tbe  exercise  of  due  care.    (Jordan  v.  New  York  etc.  R.  R.  Co.,  522.) 
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14.  PHI^LOW-SKRVANTS,  WHO  ARB  NOT.— A  brakeman  of  a 
rail-way  train,  and  a  telegraph  operator  In  charge  of  a  signal  sta- 
tion, with  full  authority  to  control  the  running  of  trains,  and  to 
whom  all  brakemou  owe  the  duty  of  obeying  his  orders,  are  not 
fellow-servants.  The  former  may,  therefore,  recover  of  the  common 
employer  for  Injuries  sustained  through  the  negligence  of  the  latter 
In  giving  a  signal  for  a  train  to  proceed,  when  the  track  Is  occupied 
by  another  train.    (Flannegan  v.  Chesapeake  etc.  R.  R.  Co.,  89<5.) 

15.  RAILROADS— STATUTES  — NEGLIGENCE  OF  FEIAjOW- 
SERVANT.— A  statute,  pa^ssed  at  a  time  when  there  were  no  cable 
or  electric  tftreet  railways  In  existence  In  the  state,  and  providing 
that  every  railroad  corporation  owning  and  operating  a  railroad  In 
the  state  should  be  liable  tor  damages  sustained  by  an  agent  or  ser- 
vant by  reason  of  the  negligence  of  any  other  agent  or  servant,  but 
not  broad  enough  in  words  to  include  unknown  things,  is  not  ap- 
plicable to  a  ertreet  railway  corporation,  although  Ita  line  is  operated 
by  cable.  (Funk  v.  St  Paul  etc  Ry.  Co.,  608.) 

16.  MASTER  AND  SERVANT- DUTIES  WHICH  MASTER 
CANNOT  DELEGATE  SO  AS  TO  RELIEVE  HIMSELF  FROM 
LIABILITY.— A  railway  corporation  owes  to  Its  employes  the  duty 
of  providing  a  safe  place  in  which  to  work.  This  includes  the 
keeping  of  a  dear  track  over  which  to  ran  the  trains  on  which 
tbej  aerv<»,  and  the  corporation  cannot  relieve  itself  from  liability 
to  Its  employes  by  placing  the  entire  charge  of  this  branch  of 
business  In  the  hands  of  a  subordinate.  Such  a  subordinate  Is  a 
vice-principal,  and  an  employe  Injured  through  his  negligence  may 
recovwr  of  the  common  employer.  (Flamiegan  v.  Chesapeake  etc 
R.  B.  Co.,  896.) 

17.  RAILWAYS  — VICE-PRINCIPALS.  — A  telegraph  operator, 
whose  duty  It  Is  to  control  the  running  of  a  train  over  a  track,  and, 
to  that  end,  to  know  whether  or  not  it  Is  obstructed,  is  performln.:? 
the  duty  of  the  master  to  his  employes,  the  performance  of  which 
cannot  be  delegated  to  another,  so  as  to  relieve  the  master  from 
liability.  In  other  words,  sudi  operator  Is  a  vlce-prlncIpal.  (Flanne- 
gan v.  Chesapeake  etc.  R.  R.  Co.,  896.) 

18.  RAILROADS— CARE  AS  TO  ANIMAI>S  AT  OROSSING-RE- 
STRAINT  BY  OWNER.— There  Is  a  clear  distinction  as  to  the  meas- 
ure of  care  which  a  railway  company,  at  a  highway  crosslns,  owes 
to  the  owner  of  domestic  animals  who  voluntarily  permits  them  to 
go  at  large.  In  violation  of  a  law  prohibiting  them  from  going  at 
large  upon  the  highway,  and  one  who  uses  due  diligence  to  restrain 
them.    (Hohl  v.  Chicago  etc.  Ry.  Co.,  598.) 

19.  RAILROADS— ANIMALS  AT  CROSSING,  WHEN  TRBS- 
PASSERS.— Even  where  domestic  animals  are  not  permitted  to  run 
at  large  It  Is  only  where  the  owner  suffers  or  permits  his  anlmnl«  to 
go  at  large  that  as  to  him  they  may  be  treated,  by  a  railway  com- 
pany at  a  highway  crossing,  as  trespassers  upon  the  highway.  ^Hohl 
T.  Chicago  etc.  Ry.  Co.,  598.) 

20.  RAILROADS— KILLING  ANIMALS  AT  CROFISTNG— WHEN 
LIABLE.- If  plaintiff's  colt,  without  his  fault,  escapes  from  his 
premlsee,  and  goes  upon  the  public  highway.  In  a  town  wherein  do- 
meiitic  animals  are  not  permitted  to  run  at  large,  and  Is  killed  at  a 
crossing  thereof  by  a  railroad  locomotive,  through  the  negligence  of 
the  servants  of  the  railroad  company  In  charge  of  such  locomotive, 
the  toH,  so  far  as  the  conduct  of  the  company  Is  concerned.  In  tho 
iranagcnipnt  of  Its  train,  must  be  regard«'d  as  havinsr  hcon  lawfully 
upoQ  the  highway,  and  the  company  is  liable  for  killing  It.  (Ilohl 
T.  Chicago  etc.  Ry.  Co.,  598.) 

21.  RAILROADS-KILLING  ANIMALS  AT  CROSSING— HVI- 
DENCE  ADMISSIBLE.— In  an  action  by  the  owner  of  a  colt  against 
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a  railway  company  for  negligently  killing  tiie  colt  at  a  hgbway  er  ss- 
Ing,  In  a  town  wherein  domestic  animals  are  not  periuitied  to  run  at 
large,  evidence  tending  to  show  that  the  animal  had  escaped  from  its 
inclosure  without  the  fault  of  the  owner  is  material  and  admissible. 
(Hohl  V.  Chicago  etc.  Ry.  Co.,  508.) 

22.  RAIDROAD-S  — KILLING  ANIMALS  AT  CROSSING— RE- 
QUESTS FOR  INSTRUCTIONS.— In  an  action  by  the  owner  of  a 
colt  against  a  railway  company  for  negligently  killipg  the  colt  at  a 
highway  crossing,  in  a  town  wherein  domestic  animals  are  not  per- 
mlrted  to  run  at  large,  the  defendant's  special  requests  for  instruc- 
tions to  the  jury  which  ignore  the  question  of  plaintiff's  responsi- 
bility for  the  animal  being  upon  the  hig'hway  are  correctly  denied. 
(Hohl  V.  Chicago  etc.  Ry.  Co.,  598.) 

23.  RAILROADS— DUTY  TO  SIGNAI^ANIMALS  AT  CROSS- 
ING.—It  is  the  general  duty  of  a  railway  company  to  observe  due 
care  in  the  movement  of  its  trains  over  a  highway  crossing,  and  to 
give  the  statutory  signals  in  order  to  secure  so  far  as  may  be  done 
by  the  exercise  of  ordinary  care,  the  safety  of  domestic  animals  law- 
fully upon  the  highway.    (Hohl  v.  Chicago  etc.  Ry.  Co.,  598.) 

24.  RAILROADS— ANIMALS  AT  CROSSING— FAILURES  TO 
SIGNAL  AS  EVIDENCE  OF  NEGLIGENCE.— A  failure  to  comply 
with  a  statute  requiring  a  railroad  company  to  give  signals  at  a 
highway  crossing  is  evidence  of  negligence  agaiQsr  the  company, 
in  an  action  against  it  for  negligently  killing  a  colt  at  a  highway 
crossing,  in  a  town  wherein  domestic  animals  are  not  per- 
mitted to  run  at  large.    (Hohl  v.  Chicago  etc.  Ry.  Co.,  598.) 

25.  RAILROADS— CAUSE  OF  KILLING  ANIMALS  AT  CROSS- 
ING IS  QUESTION  FOR  JURY.— If  a  railroad  locomotive  runs  over 
and  kills  a  colt  at  a  highway  crossing,  without  liaving  given  th'? 
signals  required  by  statute,  the  question  as  to  whether  such  omis- 
sion was  the  cause  of  the  accident  or  not  is  one  for  the  jury.  (Hohl 
v.  Chicago  etc.  Ry.  Co.,  598.) 

26.  RAILROADS-LIABILITY  FOR  NEGLIGENTT^Y  SETTING 
FIRE.— If  a  railroad  company  negligently  permits  combustible  ma- 
terial to  accumulate  on  its  track  and  right  of  way,  and  setting  fire 
thereto,  negligently  permits  the  fire  to  escape  to  adjoining  lands  and 
destroy  property  of  another,  the  company  is  liable  in  damages, 
whether  it  started  the  fire  negligently  or  not.  (Lake  Brie  etc.  R.  R. 
Co.  V.  Clark,  442.) 

27.  RAILROADS  — SETTING  FIRES  —  PLEADING  NEGLI- 
GENCE.—In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  allowing  fire  to  escape  from  its  right  of  way,  a  complaint  Is 
sufficient  which  alleges  that  the  plaintiff  was  without  negligence,  and 
charges  In  general  terms  that  defendant  was  guilty  of  negligence, 
without  alleging  the  specific  acts  constituting  the  negligence.  (Lake 
Erie  etc.  R.  R.  Co.  v.  Griffin,  465.) 

28.  RAILROADS  —  SETTING  FIRES  —  INSURANCE  AS  DE- 
FENSE.—If  by  the  actionable  negligence  of  a  railroad  company,  fire 
escapes  from  Its  right  of  way  to  adjoining  property  which  is  thereby 
consumed,  the  owner  can  recover  his  entire  loss  from  the  company 
without  regard  to  the  amount  of  Insurance  he  may  have  been  paid 
thereon.    (Lake  Erie  etc.  R.  R.  Co.  v.  Griffin,  465.) 

29.  RAILROADS.— A  "STREET  RAILWAY"  is  not  a  "railroad," 
and  the  terra  "railroad"  does  not  Include  "street  railway."  The  dis- 
tinctive and  essential  feature  of  a  street  railway,  considered  in  re- 
lation to  other  railroads,  Is  that  it  Is  a  railway  for  the  transporta- 
tion of  passengers  and  not  of  freight.  (Fimk  v.  St  Paul  etc.  Ry.  Co., 
608.) 

See  Corporations,  22;   Trial,  1. 
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BAPB. 

1.  CONSTITUTIONAL  LAW— RAPE,  AGE  OP  CONSENT.— A 
statute  making  it  rape  to  have  carnal  connection  with  a  female  under 
sixteen  years  of  age,  though  with  her  consent,  is  not  unconstitu- 
tional.   (Commonwealth  v.  Murphy,  496.) 

2.  RAPE— KNOWLEDGE  OF  AGE  OP  FEIMALE.— Under  a  Btat- 
ute  making  the  having  carnal  knowledge  of  a  female  under  sixteen 
years  of  age,  rape,  whether  she  consented  or  not,  the  defendant  may 
be  convicted,  though  he  did  not  know  'her  age.  (Commonwealth  v. 
Murphy,  496.) 

3.  RAPE— ASSAULT  TO  COMMIT  ON  A  MINOR.— The  consent 
of  a  minor  child  under  sixteen  years  of  age  does  not  constitute  a  de- 
fense to  an  indictment  charging  au  assault  with  intent  to  commit 
rape  on  her.    (Commonwealth  v.  Murphy,  496.) 

4.  CRIMINAL  LAW  — CRUEL  AND  UNUSUAL  PUNISH- 
MENT.—A  statute  subjecting  to  punishment  as  for  rape  every  per- 
ron having  carnal  knowledge  of  a  female  child  under  sixteen  years 
of  age  is  not  unconstitutional  as  prescribing  a  cruel  and  unusual 
punishment.    (Commonwealth  v.  Murphy,  496.) 

RBIAL  PROPBRTT. 

TITLE,  WHEN  NEED  NOT  BE  PROVED.— One  In  possession 
of  real  estate  may  maintain  an  action  to  recover  damages  thereto 
from  the  explosion  of  powder  works  without  proving  his  title.  It 
will  be  presumed  from  such  possession.  (Wilson  v.  Phoenix  Powder 
Mf^  Oc  890.) 

BBASONABLB  DOUBT. 

6ee  Instructions,  4,  5. 

RECEIPT. 
See  Warehousemen,  2-4. 

tRECEIVERSw 

1.  A  RECEIVER  OF  THE  PROPERTY  OF  A  CORPOR.\TION 
may  be  appointed  pending  proceedings  for  its  dissolution  where  the 
possession  of  the  property  by  the  court  is  essential  to  prevent  a  Con- 
tinuance of  its  use  for  an  unlawful  purpose,  such,  for  instance,  a« 
giving  en  exhibition  of  prize  fighting.  (Columbian  Athletic  Club  v. 
Btate,  407.) 

2.  IN  A  SUIT  FOR  THE  PARTITION  OP  PERSONAI/TY  A 
BECEIVER  may  be  appointed  to  take  charge  of  It,  and  If  itlbe  found 
indivisible,  to  sell  it  and  divide  the  proceeds  among  the  persons  en- 
titled thereto.    (Robinson  v.  Dickey,  417.) 

8.  CORPORATIONS— RECEIVER'S  RIGHT  TO  SUB.— Although 
a  creditor  or  class  of  creditors  of  a  corporation  have  special  claims 
against  special  liabilities  upon  which  suit  has  not  been  brought,  this 
does  not  deprive  the  receiver  for  the  corporation  of  the  rlglit  to  sue 
for  and  recover  them  all  Into  his  hands  for  proper  distribution. 
(Cushlng  V.  Perot,  835.) 

4.  (X)RPORATIONS— RECEIVER'S  RIGHT  TO  RECOVER  ON 
FTOCKHOLDER'S  LIABILITY.- It  is  presumed,  in  the  absence  of 
decision  in  a  sister  state,  that  the  liability  of  a  stockholder  in  an 
Insolvent  corporation  crpat<»d  In  that  state,  and  not  already  sued 
upon,  passes  to  Its  receiver  as  an  asset  for  the  iNiymeut  of  coriXH 
rate  debts.  He  sioue  can  soe  upon  such  liability.  (Cushln^r  T. 
Perot,  835.) 
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b.  corporations— receivers— right  to  recover  as- 
SETS.—A  receiver  represents  not  only  the  corporation  for  which  he 
is  appointed,  but  all  its  creditors,  and  as  to  the  latter,  it  Is  his  duty 
to  secure  all  the  assets  available  for  their  payment.  For  this  pur- 
pose he  succeeds  to  their  rights,  and  has  all  the  powers  to  enforce 
fiuoh  rights  that  the  creditors  before  his  appointment  had  in  their 
own  behalf,  even  though  such  powers  be  beyond  those  which  he  has 
as  the  representative  of  the  corporation  alone.  As  each  creditor  may 
sue,  the  right  is  equal  In  all,  and  the  receiver,  who  represents  all 
alike,  Is  the  proper  party  to  assert  the  common  right  and  pursue  the 
common  remedy  for  the  common  benefit,  as  to  all  claims  not  in  suit 
at  the  time  of  "his  appointment    (Gushing  v.  Perot,  835.) 

6.  CORPORATIONS  —  RECEIVERS-LIABILITY  OF  STOCK- 
HOLDER AS  ASSETS.— After  a  corporation  has  become  Insolvent 
and  a  receiver  has  been  appointed  for  It,  the  liability  of  its  stock- 
holders, contractual  under  the  statute  and  not  as  yet  sued  upon, 
constitute  an  asset  for  the  payment  of  the  corporate  debts,  and  he 
alone  has  the  right  to  sue  and  recover  on  such  liability.  (Cushlng  T. 
Perot,  835.) 

RECORDS. 

See  Courts,  1-5;    Evidence,  12-14. 

REFORMATION. 
Bee  Mechanics'  Liena. 

REGISTRATION. 
See  Electlona,  1. 

REGULATIONS. 
See  Railroads,  3. 

RELICTION. 
'  .  See  Waters,  3. 

REMAINDERS. 
See  Adverse  Possession,  4;  Estatee,  I. 

RENTS. 
See  Cotenancy,  9,  10;  Partition,  B,  «. 

REPAIRS. 
See  Ootenancy,  11-13;   LandloTd  and  Tenant,  7,  9,  12-14. 

REPLEVIN. 
REPLEVIN— CERTIFICATE  OF  STOCK.— IT  IS  NO  DE- 
FENSE to  an  action  of  replevin  to  recover  a  certificate  of  stock  In  a 
foreign  corporation  that  defendant  acquired  It  in  garnishment  pro- 
ceedings in  which,  although  plaintiff  in  replevin  appeared,  no  issue 
was  joined,  and  Judgment  was  rendered  by  default  (Smith  v. 
Downey,  467.) 

RESALE. 
See  Fartitioin,  14,  16. 
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RESTRAINT  OF  TRADE. 
See  Contracts,  9;    Statutes,  11. 

RES  JUDICATA. 
6ee  Attachment,  3;   Judgments,  8-13. 

REVOCATION. 
See   Settlements;    Trusts,  8. 

RIPARIAN  RIGHTS. 
See  Boundaries;    Watera. 

SALES. 

1.  SALE  OP  CHATTELS,  WHEN  PASSES  TITLE.— In  a  sale  of 
a  portion  of  a  larger  mass,  the  whole  remaining  in  the  possession  of 
the  vendor  with  the  right  and  power  in  him  to  make  separation,  no 
title  passes  until  this  is  done,  eo  as  to  enable  him  to  recover  the 
purchase  price.  (New  England  Dressed  Meat  etc  Co.  v.  Standard 
Worsted  Co.,  516.) 

2.  SALE  OF  GOODS  TO  BE  MANUFACTURED,  TITLE  WHEN 
PASSES  SO  AS  TO  SUSTAIN  AN  ACTION  FOR  THE  PUR- 
CHASE PRICE.— Under  a  contract  to  buy  all  the  wool  of  a  desig- 
nated quality  which  the  plaintiffs  may  make  for  thirty  days,  not  to 
exceed  fifteen  thousand  pounds,  no  title  passes;  and  no  action  can  be 
maintained  for  the  purchase  price,  except  as  to  wool  which  has  been 
seua rated  in  a  body  by  itself,  not  mixed  with,  nor  a  part  of,  any 
greater  quantity  of  wool.  Tlie  setting  apart  and  shipping  to  thi>  pur- 
chasers of  a  quantity  greater  than  they  agreed  to  tase  doc«  not  vest 
title  to  any  part  in  them,  and  hence  will  not  sustain  an  action.  (New 
England  Dressed  Meat  etc.  Co.  v.  Standard  Worsted  Co.,  516.) 

3.  STATUTE  OF  FRAUDS.— A  MEMORANDUM  OF  A  SALE 
MUST  DESIGNATE  THE  PROPERTY  SOLD.  The  want  of  such 
de8igna.tion  cannot  be  supplied  by  parol  evideace.  (New  Englajid 
Dressed  Meat  etc.  Co.  v.  Standard  Worsted  Co.,  516.) 

4.  STATUTE  OF  FRAUDS.— A  ME2kIORANDUM  OF  SALE  SUF- 
FICIENTLY DESIGNATES  THE  PROPERTY  t  )ld  when  it  de- 
scribee such  property  as  "about  2,0(X)  to  2.500  lbs  F  C,  and  all  they 
may  make  for  thirty  days,  say  up  to  10,0(X)  to  15.000  lbs."  and  the 
evidence  shows  that  the  vendor  was  engaged  in  the  wool  business, 
and  the  letters  "F  O"  are  used  by  persons  in  that  trade  as  designa- 
ting a  particular  grade  of  wool,  and  that  the  vendor  had  on  hand 
at  the  time  of  contracting  two  thousand  four  hundred  and  forty- 
three  pounds  of  wool  i\y?on1Iy  manufactured  of  that  grade.  (New 
England  Dressed  Meat  etc.  Oo.  v.  Standard  Worsted  Co.,  616.) 

B.  STATUTE  OF  FRAUDS.— THE  ACOBPTANOB  OP  PART  of 
the  property  sold  takes  a  case  out  of  the  statute  of  frauds.  (New 
England  Dressed  Meat  etc.  Co.  v.  Stajidard  Worsted  CJo.,  516.) 

6.  SALES— WARRANTY— LIABILITY  TO  THIRD  PERSON.- If 
a  tradesman  sells,  or  furnishes  for  use,  an  article  actually  unsound 
and  dangerous,  but  which  he  believes  to  be  safe,  and  warrants  aoconl- 
Ingly.  he  Is  not  liable  for  injuries,  reeulting  from  Its  defective  or 
unsafe  condition,  to  a  person  who  Is  neither  a  party  to  the  contract 
with  hira  nor  one  for  whose  benefit  the  contract  was  made.  (IjowIs 
T.  Terry,  146.) 

7.  SALES-WARRANTY-KNOWN  DEFErT-LTARTLTTY  TO 
THIRD  PERSON.— If  a  tradesman  sells  or  furnishes  an  article,  rep- 
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resenting  It  to  be  safe  for  the  uses  It  Is  designed  to  serve,  when  be 
knows  it  to  be  dangerous  because  of  concealed  defects,  he  commits 
a  wrong,  Independent  of  his  contract,  and  renders  himself  liable  to 
another  person,  without  notice  of  such  defects,  for  any  injury 
which  may  be  reasonably  contemplated  as  likely  to  result,  and  which 
does 'in  fact  result,  therefrom  to  that  person,  o*"  to  any  other  without 
notice  and  who  is  not  himself  In  fault    (Lewis  v.  Terry,  146.) 

8.  SALES— WARRANTY— KNOWN  DEFECTS.- Although  a  fold- 
ing bed  is  not  ordinarily  a  dangerous  instrumentality,  this  fact  does 
not  relieve  the  vendor  from  liability  for  injury  to  a  third  person, 
If  such  vendor,  in  making  the  sale,  represents  the  bed  to  be  safe, 
knowing  it  to  be  really  unsafe  for  the  purposes  for  which  It  Is 
Intended  to  be  used.    (Lewis  v.  Terry,  146.) 

9.  SALES— WARRANTY— KNOWN  DEPBOT— NEGLIOENCE— 
PROXIMATE  CAUSE.— To  render  the  purchaser  of  an  unsafe  and 
defective  article,  represented  by  the  seller  to  be  safe,  the  culpable 
Intervening  cause  relieving  the  vendor  from  liability  for  Injury  to  a 
third  person,  the  purchaser  must  actually  know  of  the  defect  In  the 
article  purchased.    (Lewis  v.  Terry,  146.) 

See  Damages. 

SEPARATE  PROPERTY. 
See  Husband  and  Wife,  3-7. 

SETTLEMENTS. 
A  VOLUNTARY  SETTLEMENT    CANNOT    BE  REVOKED 
or  set  aside  except  ui>on  proof  of  mental  Incapacity,  mistake,  fraud, 
or  undue  Influence,  unless  it  contains  a  power  of  revocation.   (Tay- 
lor v.  Buttrick,  530.) 

SHERIFFS. 
See  Execution,  3,  5,  6. 

SIGNALS. 
See  Railroads,  23,  24. 

SOCIAL  CLUBS. 
See  Associations. 

STATES. 

A  RIGHT  CREATED  BY  THE  STATUTES  OP  ANOTHER. 
STATE  may  be  enforced  in  the  courts  of  this.  This  rule  applies  to 
actions  ex  delicto  as  well  as  those  arising  ex  cooitractu,  and  the  lim- 
itations uix)n  it  are  that  its  enforcement  must  not  be  against  good 
morals  or  natural  justice,  nor  prejudicial  to  the  general  interestis  of 
citizens  of  tbe  forum.    (North  Pac.  Lumber  Co.  v.  Long,  780.) 

STATUTE  OP  FRAUDS. 
See  Contracts,  3;   Evidence,  9,  10;   Insurance,  7;  Sales,  8-S. 

STATUTE  OP  LIMITATIONS^ 
See  Limitations  of  Actions. 

STATUTES. 
1.  IN  CONSTRUING  A  STATUTE,  the  duty  of  the  cotrrt  is  fdmply 
to  ascertain  and    declare  what  is  in  terms  or    substance  declared 
AM.  8t  Rep.,  Vol,  LII.— €5 
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therein,  not  to  Insert  what  has  been  omitted  nor  to  omit  what  has 
been  Inserted.    (In  re  "Walker,  lOi.) 

2.  STATUTES— CONSTRUCTION  —  INTENTION.— If  the  ten- 
sruage  of  a  statute  Is  in  any  manner  obscure  or  of  doubtful  meanlnif, 
the  court  construing  It  may  recur  to  the  history  of  the  time  when  It 
was  enacted,  and  seek  In  that  history  for  the  mischief  and  defect 
which  the  statute  wbs  intended  to  remedy.  (Funk  t.  St.  Paul  etc 
Ry.  Co..  60S.) 

3.  STATUTES— INTENTION,  HOW  COLLECTED.- If  the  words 
of  a  statute  are  not  explicit,  the  Intention  is  to  be  collected  from  the 
ooniext,  from  the  occaeloo  and  necessity  of  the  law.  from  the  mis- 
chief felt,  and  the  object  and  remedy  in  view.  (Fuuk  v.  SL  Paul 
etc.  Ry.  Co.,  608.) 

4.  THE  CONSTRUCTION  OP  A  STATUTE  penal  In  its  character 
by  public  officers  charged  with  the  duty  of  executing  its  provisions 
for  many  years,  may  properly  be  considered  In  determining  the  legis- 
lative intention.    (People  y.  Adelphl  Club,  700.) 

6.  STATUTES— TITLE  OF  ACT,  AND  SUBJECT  MATTER.— An 
act  entitled,  "An  act  to  fix  the  fees  to  be  collected  by  the  seoi-e- 
tary  of  state  for  Incorporation  and  certain  other  privileges,"  requir- 
ing a  fee  to  be  charged  and  collected  for  filing  certificates  of  Incor- 
poration, etc.,  and  prohibiting  corporations  from  having  or  exercising 
any  corporate  powers,  or  from  doing  any  business  in  the  state  until 
their  certificates  of  incorporation  are  filed,  is  not  obnoxious  to  a  con- 
stitutional provision  requiring  every  law  to  contain  but  one  subject, 
which  shall  be  clearly  expressed  in  its  title.  (Joues  v.  Aspen  Uaitl- 
ware  Co.,  220.) 

6.  CONSTITUTIONAL  LAW— COAL  MINING  —  STATUTES — 
UNAUTHORIZED  DISCRIMINATION.— The  enactment  of  a  stat- 
ute which  divides  the  operators  of  coal  mines,  and  has  provisions 
applicable  only  to  those  whose  product  Is  shipped  In  a  certain  man- 
ner, Is  not  Justified  as  an  exercise  of  the  police  power,  and  is  not 
authorized  by  a  constitutional  provision  providing  for  laws  to  secure 
safety  to  coal  miners.    (Harding  v.  People,  344.) 

7.  CONSTITUTIONAL  LAW— COAL  MINING— VOID  PENAL 
STATUTE.— If  two  persona  are  engaged  in  different  branches  of 
the  business  of  coal  mining,  the  statute  that  makes  the  act  of  one 
an  offense,  which.  If  done  by  the  other,  would  be  lawful,  Is  unconsti- 
tutional, where  there  is  no  reason  for  any  distinction.  (Harding  ▼. 
People,  344.) 

8.  CONSTITUTIONAL  LAW  — COAL  MINING— STATUTES- 
WEIGHING  OF  COAL.— A  statute  which  requires  the  product  of 
certain  coal  mines,  which  Is  shipped  by  rail  or  water,  to  be  weighed 
in  a  specified  manner,  but  which  does  not  require  the  product  of 
another  ooal  mine,  that  Is  sold  on  the  spot,  to  be  weighed.  Is  uncon- 
stitutional, as  there  Is  no  reason  why  the  one  product  should  be 
weighed  and  the  other  not  weighed.  The  distinction  is  purely 
arbitrary.    (Harding  v.  People,  844.) 

9.  OONSTITTJTIONAL  LAW^-COAL  MINING— STATUTES  RE- 
STRICTING RIGHT  TO  (»NTRACT.— If  coal  miners  are  paid  by 
weight,  a  statute  wWch  deprlTes  them  and  their  etnployers  of  tlie 
right  to  fix  upon  the  amount  of  coal  mined,  or  the  amount  due  for 
mining  it,  in  any  manner  mutually  satisfactory,  Is  uneouatltutlunal. 
(Harding  v.  People,  344.) 

10.  CONSTITUTIONAL  LAW— COAL  MINING— UNCONSTITU- 
TIONAL  STATUTE.— A  statute  which  singles  out  operators  of  one 
rlawB  of  conl  mines  and  !nii>oso«  rowtrloHons  ui>on  them  not  required 
to  be  borne  by  operators  of  other  mines,  or  by  persons  engaged  In 
Other  bttsloeaa.  or  which  interferes  with  the  right  of  employer  and 
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laborer  to  contract  vrMh  eajch  other,  Is  unconstltntloiial  and  void. 
(Harding  v.  People,  344.) 

11.  CONTRACT  IN  RESTRAINT  OP  TRADE  NOT  LIMITED  AS 
TO  TIME.— If  the  statute  authorizes  the  seller  of  a  business  to  agree 
with  the  purchaser  not  to  carry  on  a  similar  business  so  long  as  the 
purchaser  or  his  sticcessor  in  interest  carries  on  a  like  business,  a 
contract  which,  on  its  face,  is  not  limited  in  time,  is  not  wholly  rold, 
but  is  enforceable  to  the  extent  that  it  does  not  transcend  the  permis- 
eive  clause  of  the  statute.    (Gregory  v.  iSpeiker,  70.) 

12.  CONSTITUTIONAL  LAW— IMPMRING  OBLIGATION  OF 
CONTRACTS— RETROSPECTIVE  STATUTES.— While  there  can 
be  no  vested  rights  In  mere  remedies,  if  substantial  rights  them- 
selves are  Infringed  by  an  amendatory  statute,  it  violates  the  consti- 
tutional provisions,  both  state  and  federal,  which  prohibit  all  laws 
Impairing  the  obligation  of  contracts,  and  laws  retrospective  In  their 
operation.    (Si>angler  v.  Green,  259.) 

See  Actioais;  GorporatloBs,  1,  13;  Elections,  3;  Rape;  Sunday. 

STREET  RAILWAYS. 
See  Mtmicipal  (Corporations,  7;  Taxes,  2. 

STREETS. 
See  MunJcipal  Corporations,  11-lS. 

STRIKES. 
See  Injunctions,  11,  12. 

STOCKS. 
See  Attachment,  2;    Replevta. 

STOCKHOLDERS. 
See  Banks,  5;   Corporations,  5,  6,  8-21. 

SUBROGATION. 
JUDICIAL  SALES— SUBROGATION.— If  one  holding  a  sher- 
MTs  deed  redeems  land  from  a  prior  lien,  claiming  the  right  to  do  so 
as  owner,  and  such  deed  is  afterward  adjudged  to  be  invalid  on 
account  of  some  defect  In  the  proceedings  taken  by  the  sheriff,  the 
person  so  redeeming  is  entitled  to  be  subrogated  to  the  lien  which 
he  has  thus  discharged.    (Milburn  v.  Phillips,  403.) 

SUICIDE. 
See  Evidence,  6,  7;  Insurance,  27-29. 

SUNDAY. 

1.  SUNDAY.— THE  COMMON  LAW  does  not  prohibit  OT«dInary 
labor  on  Sunday.    (Eden  v.  People,  865.) 

2.  SUNDAY  LAWS— POLICE  POWER.— The  general  welfare  of 
police  power  of  the  state  does  not  authorize  a  statute  making  It 
unlawful  for  one  particular  class  of  laborers  alone  to  do  business  on 
Sunday.    (Eden  v.   People,   365.) 

3.  SUNDAY  LAWS,  CONSTITUTIONALITY  OF.— A  statute  for- 
bidding and  punishing  the  can-ying  on  tlie  business  and  work  of  a 
barber  on  Sunday,  provided  in  the  city  of  New  York  and  in  the  vil- 
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lagre  of  Saratoga  Springe  barber  erhops  may  be  kept  open  and  wortc 
performed  therein  until  1  o'clock  of  the  afternoon  of  that  day,  is  not 
In  conflict  with  the  provisions  of  the  state  constitution  declaring  that 
no  person  shall  be  deprived  of  Hfe,  liberty,  or  property  without  due 
process  of  law,  nor  does  It  violate  the  constitution  of  the  United 
States  by  denying  to  any  class  of  citizens  the  equal  protection  of  the 
laws.    (People  v.  Havnor,  707.) 

4.  SUNDAY  LAWS— CONSTITUTIONAL  LAW.— A  statute  mak- 
ing It  unlawful  for  barbers  to  do  business  on  Sunday,  and  applying  to 
them  alone.  Is  unconstitutional  as  depriving  them  of  their  i)roperty 
without  due  process  of  law,    (Edesn  v.  People,  365.) 

5.  SUNDAY  LAWS— UNJUST  DISCRIMINATION.— A  statute  re- 
quiring all  persons  to  refrain  from  exercising  their  ordinary  callings 
on  Sunday  Is  valid,  but  a  statute  which  applies  only  to  a  particular 
class  Is  Invalid  as  an  unjust  discrlmlncation.    (Eden  v.  People,  365.) 

6.  SUNDAY.— THE  FAILURE  TO  OBSERVE  A  SUNDAY  LAW 
on  the  part  of  a  person  Injured  by  the  negligence  of  a  railway  cor- 
jMjration  does  not  constitute  any  defense  to  an  action  to  recover  com- 
pensation for  such  injury.    (Jordan  v.  New  York  etc.  B.  B.  Oo.,  622.) 

SUPREME  COURT. 
See  Appeal,  1,  2;   Judgment!,  12. 

SURETIES. 
Bee  Bzecntors  and  AdmlnlsrtratoTs,  7-10;    Insane  Penons,  4. 

SURVEYS. 
See  Boundaries. 

TAXES. 

1.  TAXE& -CONSTITUTIONAL  PROVISION  AS  TO  UNI- 
FORMITY.—A  constitutional  provision  requiring  all  taxes  to  "  be 
uniform,"  etc.,  applies  only  to  a  direct  tax  upon  property,  and  doee 
not  apply  to  taxation  Imposed  upon  privileges  ejid  occupations.  (Den- 
ver etc.  Ry.  Co.  v.  Denver,  239.) 

2.  TAXES  — SPECIFIC  TAX— LEGISLATIVE  POWER.- The 
levy  of  a  specific  tax,  such  as  Imposing  a  license  tax  upon  the  busi- 
ness of  running  street-cars,  is  a  valid  exercise  of  the  legislative 
power.    (Denver  etc.  Ry.  Co.  v.  Denver,  239.) 

8.  TAXATION,  EXEMPTION  FROM.— Under  the  constttutlon  of 
Oregon  the  legislature  may  exempt  from  taxation  only  such  property 
as  la  used  for  municipal,  educational,  literary,  scientific,  religious,  or 
charitable  purposes.    (Hibernian  Benev.  Society  v.  Kelly,  769.) 

4.  TAXATION.— LAWS  GRANTING  EXEMPTIONS  from  taxa- 
tion are  strictly  construed.    (Illbemlan  Benev.  Society  v.  Kelly,  7(W.) 

5.  TAXATION,  BXEMII'ION  OF  PROPERTY  OCCUPIED  FOR 
CHARITABI/E  PURPOSES.— Under  a  statute  exempting  from  taxa- 
tion the  i*er8onal  pro^>erty  of  benevolent,  charitable,  and  scientific 
institutions  and  such  real  estate  belonging  to  them  as  shall  be  ac- 
tually occupied  for  the  purpose  for  which  they  were  lncori>oratetl, 
the  r«'al  property  of  such  a  corporation  Is  subject  to  taxation  when 
rented  out  to  tenants,  though  the  proceeds  are  devoted  to  the  objects 
for  which  the  Institution  was  established.  (Illbemian  Benev.  Society 
T.  Kelly,  789.) 

6.  TAXATION,  ESTOPPET.  FROM  DENYING  BXCEPTIONS.- 
A  state  la  not  eetopped  from  taxing  the  property  of  a  charitable  In- 
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Btltwtfon  by  the  fact  that  for  many  years  It  has  not  taxed  such  prop- 
erty, and  that  In  reliance  upon  the  exemption  from  taxation  the  cor- 
poration has  borrowed  monoy,  and  made  a  mortgage  on  Its  property 
to  secure  Its  repayment,  and  agreed  to  pay  all  taxes  on  such  mort- 
gage.   (Hibernian  BeuBV.  Society  v.  Kelly,  769.) 

7.  EST^OPPBL— THE  NEGLECT  OR  OMISSION  OF  PUBLIO 
OFFICERS  to  assess  property  cannot  control  a  duty  imposed  by  law 
upon  their  successors,  or  affect  the  legal  provisions  of  the  statute 
UDder  which  the  exemption  from  taxation  is  claimed.  (Hibernian 
Benoy.  Society  v.  Kelly,  769.) 

See  Adrerse  Possession,  3;  Oharlties;  Injunctioina,  2;  Fiartitk)ii,  12. 

TENDER. 
See  Partnership,  5. 

TICKET. 
See  Railroads,  8-11. 

TIMBER  CliAIMS. 
See  Public  Lands,  6. 

TIME. 

TIME,  COMPUTING.— The  time  allowed  by  law  for  filing  cost 
bills  or  objections  tli'creto  must  be  computed  by  excluding  the  first 
day  and  Including  the  last,  except  wlien  the  last  day  falls  upon  Sun- 
day, in  which  event  the  party  is  entitled  to  act  on  the  day  following. 
(NIcklin  V.  Robertson,  790.) 

TORTS. 

See  Interpleader,  8. 

TREES. 
See  Injunctions,  5,  6. 

TRIAL. 

1.  PRESUMPTION  FROM  FAILURE  TO  PRODUCE  EVI- 
DENCE.—If  a  railway  cori'oration  sued  for  damages  to  an 
employe,  claimed  to  have  resulted  from  negligence,  has  it  In  its 
power  to  produce  evidence  of  employfis  present  at  the  time  of  the 
accident,  and,  Instead  of  so  doing,  it  demurs  to  the  evidence  offered 
by  the  plaintiff.  It  will  be  presumed  that  the  testimony  of  the 
employes,  had  it  been  produced,  would  have  been  favorable  to  the 
plaintiff.    (Flamiegian  v.  Chesapeake  etc.  R.  R,  Co.,  896.) 

2.  TRIAI^EVIDENCE.— A  MOTION  TO  STRIKE  out  all  testi- 
mony relating  to  a  certain  subject  Is  properly  denied  If  some  of  the 
testimony  is  clearly  comi>eteQt.    (Yake  v.  Pugh,  17.) 

3.  TRIAL.— QUESTION  FOR  COURT.— Whether  there  Is  any  evi- 
dence legally  tending  to  prove  a  fact  to  authorize  Its  submission  to 
the  jury,  la  to  be  determined  by  the  court.  (Schuermanu  v.  Dwelling 
House  Ins.  Co.,  377.) 

4.  TRIAL  COURT  MAY  REOPEN  A  CASE  after  submission  and 
re<vive  other  testimony  after  due  notice  to  the  parties.  (Rogers  v. 
Miller,  20.) 

5.  VERDICT— WHEN  COURT  MAY  DIRECT.— If  the  evidence 
is  not  sufficient  to  support  a  verdict  for  the  plaintiff,  or  if  one,  if 
found,  must  be  set  aside,  the  court  may  direct  a  finding  for  the  de- 
fendant.   (Schuermann  v.  Dwelling  House  Ins.  Co.,  377.) 
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6.  TRIAL.— A  JTJROR'S  AFFIDAVIT  IMPEACHING  hia  rerdlct 
In  an  equity  case  is  properly  disrejrarded,  when  the  verdict  is  mei-ely 
advisory.    (Fitzgerald  v.  Clark,  665.) 

7.  JUROBS— COMPEITDNCY.— A  Juror  -vrtK)  has  formed  a  fixed 
opinion  as  to  the  gnilt  or  innocence  at  the  p^-son  clian?ed  t»  be  the 
principal  offender  is  not  competent  to  sit  upon  the  trial  of  the  per- 
son charged  as  an  accessory.    (State  v.  Gleim,  656.) 

8.  JURY  TRIAI^-QUALIFIED  OPINIONS  OF  JURORS.— It  Is 
not  error  fcH*  a  court  to  overrule  a  challenge  of  jurors  who,  on  their 
voir  dire,  state  that  they  have  read  in  the  newspapers  what  purported 
to  be  the  facts  of  the  case,  and  had  formed  and  expressed  some  opin- 
ion therefrom  upon  the  merits,  but  that  it  was  not  fixed,  and  would 
not  influence  their  verdict.    (State  v.  Kelly,  777.) 

9.  JURY  TRIAI^-CAPITAL  CASE.— It  is  improper  for  a  judge, 
on  the  trial  of  a  woman  for  the  murder  of  a  man  •with  whom  she  has 
had  illicit  relations,  she  claiming  that  such  relations  were  Induced 
by  a  promise  of  marriage,  and  also  by  fraud  and  the  use  of  drugs, 
to  declare  that  nature  has  endowed  women  with  better  powers  of  re- 
sistance than  meji.  and  made  women  by  naiture  capable  of  protecting 
their  honor  and  defending  their  virtue.    (People  v.  Barbler,  717.) 

10.  JURY  TRIAI^CONFESSIONS,  EXAMINATION  IN  PRES- 
ENCE OF  THE  JURY  RELATING  IH)  ALJ^EGED.— It  is  not  error 
to  overrule  defendant's  motion  to  exclude  the  jury  from  the  court- 
room during  a  preliminary  hearing  before  the  court  as  to  the  compe- 
tency of  an  alleged  confession  which  the  court,  after  hearing,  refused 
to  adn»lt  in  evidence,  because  obtained  by  undue  influence  and  im- 
proper Inducement  exercised  and  held  out  to  the  defendant  by  per- 
sons in  authority.  "Whether  such  an  examination  shall  be  conducted 
In  the  presence  of  the  Jury  must  be  left  to  the  sound  discretion  of  the 
trial  court.    (State  v.  Kelly,  777.) 

See  Instmotlons,  1. 

TRUST  DEEDS. 
See  Public  Lands,  7;  Trusts,  6-11. 

TRUST  FUNDS. 
See  Corporations,  24. 

TRUSTS. 

1.  HUSBAND  AND  WIFE,  TRUST  RESULTING  IN  HER  FA- 
VOR.—When  a  husband  buys  properly  with  his  wife's  money,  tak- 
ing a  conveyance  in  his  own  name,  there  arises  a  resulting  trust  In 
her  favor,  unless  a  different  Intention  on  her  part  is  shown.  The 
bupflen  of  proof  Is  on  him  to  show  that  she  Intended  a  irift  (Berrv 
V.  W^eldman,  866.) 

2.  TRUST,  RESULTING,  LACHES  IN  ASSERTING.-A  wife  is 
not  preclu(l«Hl,  after  the  death  of  her  huslmnd,  from  maintaining  a 
suit  to  enforce  a  resulting  trust  in  her  favor  to  lands  purchased 
with  her  miwieys,  by  the  fact  that  the  purchase  was  made,  and  the 
conveyance  taken,  tweuty-flve  years  before  his  death.  If  they,  during 
•11  that  time,  lived  upon  the  land  as  their  common  home,  and  be 
also  admitted  her  OAvnershlp  thereof.    (Berry  v.  Weidman,  866.) 

8.  TRUST  INTEREST,  PROCEEDING  TO  REACH  AND  APPLY 
TO  THE  PAYMENT  OF  DEBTS.-Under  the  statutes  of  New  York, 
If  a  trust  is  crentiHl  to  receive  and  pay  over  the  Income  of  personal 
property,  an  action  may  be  maintained  by  a  judgment  creditor  ol 
the  beneficiary,  after  the  return  of  an  execution  unsatinfled.  to  reach 
the  surplus  Income  beyond  what  Is  necessary  for  the  suitable  sup- 
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port  and  maintenance  of  the  cestui  que  trust  and  those  dependent 
upon  him.    (Wetmore  v.  Wetmore,  752.) 

4.  TRUST  INCOME,  APPLYING  TO  THE  PAYMENT  OF  ALI- 
MONY".—A  judgment  directing  the  income  of  a  trust  in  favor  of  a 
husband  to  be  applied  to  the  payment  of  alimony  to  his  wife,  due  and 
to  become  due,  should  not  deprive  him  of  his  support  out  of  sucli 
fund,  if  it  should  become  necessary  for  him  to  have  recourse  thereto, 
and  though  he  at  the  time  has  a  large  estate  and  ample  means  of  sup- 
port therefi'om.  he  should  not  be  deprived  of  the  right  to  apply  to  the 
court  at  any  future  time  for  leave  to  sbare  in  such  income.  (Wet- 
more V.  Wetmore,  752.) 

5.  TRUST,  INCOME  OF,  DUTY  OF  HUSBAND  TO  APPLY  TO 
THE  SUPPORT  OF  HIS  WIFE.— Where  a  trust  is  created  in  a  will, 
and  a  trustee  directed  to  pay  the  income  for  the  support  of  the  testa- 
tor's son,  the  wife  of  the  latter  is  included  within  the  equity  of  the 
trust,  and  will  not  be  permitted  to  starve  while  the  husband  Is  pro- 
vided for;  and  if  a  decree  has  been  entered  against  him  providing 
that  he  shall  pay  her  alimony,  a  court  of  equity  may  direct  the  trus- 
tee to  pay  over  to  her  the  surplus  of  the  Income  already  accumulated, 
and  also  to  make  therefrom  such  payments  as  shall  thereafter  accrue 
and  be  necessary  to  satisfy  the  decree  for  alimony.  The  whole  of 
the  trust  income  may  be  taken,  leaving  none  for  the  husband,  if  it 
appears  that  he  has  other  estate  ample  for  his  support.  (Wetmore  v. 
Wetmore,  752.) 

6.  TRUST  DEEDS  EXEMPTING  PROPERTY  FROM  CREDI- 
TORS.—A  person  cannot  settle  his  property  in  trust  to  pay  the  in- 
come to  himself  for  life,  with  a  provision  that  it  shall  not  be  allea- 
ated  by  anticipation  so  as  to  prerent  his  creditors  from  reaching  the 
income.    (Taylor  v.  Buttrick,  530.) 

7.  A  TRUST  DEEiD  CANNOT  BE  SET  ASIDE  because  the 
grantor  did  not  understand  its  legal  effect,  if  he  understood  its  con- 
tents.   (Taylor  v.  Buttrick,  530.) 

8.  A  TRUST  DEED  WILL  NOT  BE  SET  ASIDE  because  it  con- 
tains no  power  of  revocation.    (Taylor  v.  Buttrick,  530.) 

9.  TRUST  DEEDS,  ATTACK  UPON  BY  MAKER.— THE  BUR- 
DEN OF  PROOF  is  not  upon  the  defendant  to  establish  that  the 
plaintiff  who  made  and  seeks  to  cancel  a  deed  of  trust  understood  It 
at  the  time  it  was  executed.    (Taylor  v.  Buttrick,  530.) 

10.  TRUST  DEED— MISTAKE  AVOIDING  FOR.— A  trust  deed 
will  not  be  set  aside  in  equity  where  it  conveys  property  in  trust  to 
pay  the  net  income  to  the  grantor  for  life  and  upon  her  death  with- 
out will,  leaving  a  child  or  children,  to  pay  the  principal  to  them; 
othenvise,  to  pay  it  over  to  those  entitled  to  take  under  the  laws  of 
the  state,  merely  because  it  contains  no  restraint  on  the  power  of 
anticipation  and  no  power  of  revocation,  though  the  grantor  or  her 
adviser  would  probably  have  desired  such  restraint  had  their  atten- 
tion been  called  to  the  subject,  and  also  would  have  wished  the 
grantor's  life  estate  to  be  more  inaccessible  to  herself  and  her  credi- 
tors than  it  is  in  fact.    (Taylor  v,  Buttrick,  530.) 

IL  MISTAKE  IN  A  DEED  OF  TRUST,  WHAT  IS  NOT.— A  deed 
of  trust  cannot  be  set  aside  for  mistake  if  it  was  read  over  to  the 
grantor  before  executiou,  and  no  provision  was  omitted  which  he 
supposed  to  be  inserted,  though  he  failed  to  think  of  some  contin- 
gency concerning  which,  had  he  thought,  some  provision  would  have 
been  made  which  Is  not  contained  In  su-ch  deed.  (Taylor  v.  Butt- 
rick, 530.) 

See  Gifts,  2;  Husband  and  Wife,  3,  4;  Marriage  and  Divorce,  8;  Par- 
tition, 4.  : 
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UNDUE  INFLUENOB. 
See  Wills,  5. 

USAGE. 
See  Insurance,  42. 

VACANCY. 

See  Officers,  2. 

VACANT  AND  UNOCCUPIBaX 
See  Insurance,  19-22. 

VARIANOBL 
See   Insurance,  47. 

VERDICT. 
See  Trial,  5,  8. 

VICE-PRINCIPAL. 
See  Railroads,  17. 

WAIVER. 
See  Appeal,  14;  Insurance,  85,  86,  45,  46L 

WAREHOUSEMEN. 

1.  A  WAREHOUSEMAN  DELIVERING  GOODS  TO  ONE  NOT 
ENTITLED  THERETO  because  he  presented  a  duplicate  bill  of  lad- 
ing therefor,  not  signed  or  indorsed  by  either  the  consignee  or  the 
consignor,  is  answerable  to  the  owner  far  any  resulting  loss.  (Caval- 
laro  V.  Texas  etc.  Ry.  Co.,  94.) 

2.  WAREHOUSE  RECEII»TS  are  n-egotlable  unless  they  have  the 
words  "non-negotiable"  printed  in  red  ink  across  their  face,  and  a 
transfer  in  good  faith  passes  title  to  the  goods  covered  thereby. 
(Cavallaro  v.  Texas  etc.  Ry.  Co.,  94.) 

3.  WAREHOUSEMEN— POWER  TO  ISSUE  WAREHOUSE  RE- 
CEIPTS.—It  Is  only  persons  who  pursue  the  calling  of  warehousemen 
by  receiving  and  storing  goods  in  a  warehouse  as  a  business  for 
profit,  that  have  power  to  issue  technical  warehouse  receipts,  the 
transfer  of  which  is  a  good  delivery  of  the  goods  represented  by 
them.    (Slnshelraer  v.  Whitely,  192.) 

4.  WAREHOUSEMEN— RECBlI*rS  OF— WEIGHING  TAGS- 
DELIVERY— ATTACHMENT.— To  constitute  a  writing  a  warehouse 
receipt  there  must  be  something  on  its  face  to  Indicate  that  acontract 
of  storage  has  been  entered  into.  Weighing  tags,  given  by  a  com- 
pany charging  no  storage  and  only  showing  the  weight  and  quantity 
of  the  property  weighed  for  a  person  named  therein  are  not  ware- 
house receipts;  and  their  transfer  to  a  pledgee  does  not  transfer 
possession  of  the  property  so  as  to  exempt  It  from  attachment  by  a 
creditor  of  the  pledgor.    (SInsheimer  v.  Whitely,  192.) 

See  Attachment,  1;    Carriers,  2,  10. 

WARRANTY. 
See  Landlord  aud  Tenant,  4-0;  Sales,  0-9. 
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WATERS. 

1.  RIPARIAN  RIGHTS  AND  PROPRIETORSHIP  are  property 
rlgrhts  of  valne  to  which  are  attached  rights  and  privileges  conferred 
by  law  of  which  the  owner  cannot  be  deprived  by  an  illegal  proceed- 
ing.   (FuUer  v.  Shedd,  880.) 

2.  WATERS  OF  MEANDERED  LAKES  and  the  land  thereunder 
are  held  by  the  state  In  trust  for  the  people,  who  alike  have  benefit 
thereof  In  fishing,  boating,  and  the  like.    (Fuller  v.  Sbedd,  380.) 

3.  BOUNDARIES— LAKES— ACCRETION— RELICTION.— If  ac- 
cretions come  to  riparian  proprietors  of  lands  bounded  by  meandered 
lakes,  they  take  to  the  water's  edge,  and  follow  the  gradual  rescission 
of  the  waters  to  their  edge,  but  if  a  large  body  of  land  is  suddenly 
and  perceptibly  formed  by  reliction.  It  belongs  to  the  state.  (Fuller 
V.  Shedd,  380.) 

4.  WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS- 
ALTITUDE  OF  LAND.— The  right  to  use  water  for  the  purpose  of 
Irrigation  results  from  the  need  of  water  upon  the  land;  and  assuming 
this  need  in  any  given  case  to  exist  equally  as  to  all  riparian  land, 
the  respective  rights  of  the  proprietors  to  divert  water  for  this  pur- 
pose must  be  in  proportion  to  their  respective  ownerships  upon  the 
stream,  irrespective  of  the  altitude  of  their  land.  (Ghamock  v. 
Higuerra,  195.) 

5.  WATERS  AND  WATERCOURSES— IRRIGATION— MODE  OP 
DIVERSION.— The  method  of  obtaining  the  water  of  a  stream  with 
which  to  irrigate  land  has  nothing  to  do  with  the  process  of  irriga- 
tion or  the  meaning  of  the  word,  nor  with  the  reasonableness  or  law- 
fulness of  any  given  diversion  of  water.    (Charnock  v.  Hlgnerra,  195.) 

6.  WATERS  AND  WATERCOURSES— RIPARIAN  RIGHTS- 
USE  OF  PUMPS  FOR  IRRIGATION.— A  riparian  proprietor  has  the 
right  to  raise  a  reasonable  quantity  of  the  waters  of  a  stream  by 
means  of  pumps  for  the  purpose  of  Irrigation.  (Chamock  v.  Higu- 
erra,  195.) 

7.  WATERS  AND  WATERCOURSES— IRRIGATION— ALTI- 
TUDE OF  LAND— MODE  OF  DIVERSION.— In  no  case  can  one 
riparian  proprietor  be  deprived  ©f  his  just  and  equal  proportion  of 
the  waters  of  a  stream  for  the  purpose  of  irrigation,  merely  because 
his  land,  by  reason  of  its  level  or  altitude  above  the  stream,  cannot 
be  Irrigated  by  the  same  method  employed  on  some  other  land  along 
the  stream.    (Chamock  v.  Higuerra,  195.) 

8.  WATERS  AND  WATERCOURSES— IRRIGATION— DETER- 
MINATION OF  RIGHTS— PARTIES.— A  final  and  satisfactory  ad- 
justment between  riparian  owners  of  irrigation  rights  cannot  be  had 
without  the  presence  of  every  person  having  any  right  in  the  stream, 
and  all  the  facts  which  can  possibly  bear  on  the  question  should  be 
laid  before  the  court.    (Chamock  v.  Higuerra,  195.) 

9.  WATERS  AND  WATERCOURSES— TITLE  TO  PERCOLAT- 
ING WATER— RIGHT  TO  DIVERT  FROM  ADJACENT  LAND.— 
The  right  of  the  owner  of  land  to  percolating  water  therein  and  to 
appropriate  and  divert  it,  is  not  affected  by  the  fact  that  an  imper- 
vious strata  of  clay  beneath  and  on  which  the  porous  strata  contain- 
ing the  water  rests,  diverts  the  course  of  percolation  in  a  definite 
direction  towards  and  over  adjacent  lands  and  into  a  natural  stream. 
(Gould  V.  Baton,  201.) 

10.  WATERS  AND  WATERCOURSES— PERCOLATING  WA- 
TERS—DIVERSION.— Although  the  course  of  percolating  water  Is 
in  some  definite  direction,  the  owner  of  the  land  in  which  it  Is  found 
has  the  exclusive  dominion  over  It,  and  does  not  violate  the  rights  of 
another  by  appropriating  it  to  his  own  use,  though  the  effect  is  to 
divert  Its  course  from  adjacent  lands,  or  to  destroy  the  advantages 
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therefrom  preriously  enjoyed  by  the  adjacent  proprietor.    (Gould  t. 
Eaton,  201.) 

11.  WATERS  AND  WATERCOURSES— TITLE  TO  PERCOLAT- 
ING WATERS— DIVERSION.— Principles  of  law  wnich  govern  the 
right  to  waters  flowing  upon  the  surface  of  the  earth  are  Inapplica- 
ble to  waters  which  are  beneath  its  surface  and  pyercolate  through  the 
soil;  and  the  water  which  is  held  by  the  soil,  whether  sand  or  sand- 
stone, in  a  state  of  percolation  is  a  portion  of  the  soil  itself  and  be- 
longs absolutely  to  the  owner  of  the  land.  He  may  appropriate  and 
divert  Buch  water  at  hla  pleasure.    (Gould  r.  Eaton,  20L) 

See  Boundaries. 

WILLS. 

1.  WILLS— EXECUTION.— A  wUl  dictated  by  a  dngle  woman  of 
requisite  age  and  sound  mind,  signed  by  her  In  the  presence  of  two 
witnesses  who  subscribe  their  names  in  her  preeence,  is  legally  and 
properly  executed.    (Berberet  v.  Berberet,  634.) 

2.  WILI^.— THE  OMISSION  OF  ANY  OF  THE  STATUTORY 
REQUIREMENTS  for  the  execution  of  a  will  is  fatal  to  its  operation 
as  such  because  the  right  to  dispose  of  property  by  will  is  conferred 
by  legislative  action,  and  must  be  exercised  upon  the  terms  pre- 
scribed thereby.    (In  re  Walker,  104.) 

3.  WILLS— WITNESSES— ATTESTATION.— Under  a  statute  re- 
quiring a  will  to  be  attested  by  two  or  more  competent  witnesses, 
sultscribing  their  names  thereto  in  the  presence  of  tlie  testator,  tlie 
signature  of  the  witnesses  in  the  proper  and  usual  place,  but  witho\it 
any  attestation  clause,  is  sufficient    (Berberet  v.  Berberet,  634.) 

4.  WILLS— UNJUST  DISCRIMINATION.— A  testator,  having 
vufflclent  mental  capacity,  may  make  an  nnreasonable,  unjust,  and 
Injudicious  will;  and  a  Jury  has  no  right  to  alter  the  disposition  thus 
made  of  his  property  merely  because  justice  is  not  done  to  his  fam- 
ily connections.    (Berberet  v.  Berberet,  634.) 

6.  WILL&-UNDUE  INFLUENCE— BURDEN  OF  PROOF.— The 
presumption  In  favor  of  the  validity  of  a  will  is  not  overcome  by  the 
fact  of  unjust  discrimination  in  favor  of  a  son  who  Is  both  a  devisee 
and  executor  under  the  will  and  Is  shown  to  have  had  great  Influence 
over  the  testator  In  her  business  affairs,  nor  do  these  facts  east  the 
burden  of  proof  upon  him  to  establish  the  validity  of  the  will.  (Ber- 
beret V.  Berberet,  634.) 

6.  WILI.S— MISTAKE  OF  WITNESS  IN  SIGNING  HIS  NAME. 
If  a  witness  twndertaklng  to  attest  the  execution  of  a  will,  and  Intend- 
ing to  sign  his  own  name  as  a  witness  thereto,  Inadvertently  writee. 
Instead  of  his  own  name,  his  own  Initials,  followed  by  the  surname  of 
the  testator,  the  will  Is  not  properly  witnessed,  and  must  be  denied 
probate.  If  the  statute  requires  that  every  will  must  bo  attesto*!  by 
two  witnesses,  each  of  whom  mnst  sign  his  name  as  a  witneM  at  the 
end  of  the  wUL    (In  re  Walker,  104.) 

See  Contracts,  0;    Estates,  1-4. 

WITNESSES. 

1.  WITNESSES— ATTORNEYS  AS-^RQUMENT  TO  JURY. 
Under  a  rule  of  court  providing  that  If  an  sttomey  offers  himself 
as  a  witness  In  behalf  of  his  client,  and  gives  evidence  on  the  mer- 
its, he  shall  not  anjue  the  case,  unless  by  pemilsslon  of  the  court, 
the  refusal  of  the  court  to  allow  such  attorney  to  argue  Is  nf>t  error. 
If.  before  he  testlfles.  he  does  not  explain  his  position  and  ask  per* 
missloo  to  aripie  the  case.    (State  r.  Glelm,  G&5.) 


Index.  1035 

2.  corporations  —  bvidenoe  —  refreshing  memory 

FROM  PASS-BOOK.— Under  a  statute  proTldlng  that  "a  witness  is 
allowed  to  refresh  his  memory  respecting  a  fact  by  anything  written 
by  himself  or  under  his  direction  at  the  time  when  the  fact  occurred," 
a  witness  may  refresh  his  memory  from  a  bank-book  In  which  en- 
tries of  his  deposits  and  drafts  were  made  or  verified  in  his  presence. 
(McGowan  v.  McDonald,  149.) 

3.  WITNESSES  —  CROSS-EXAMINATION.  —  It  is  eiTDr  to  per- 
mit cToss-examlnaition  of  defendant  In  a  criminal  case  by  questions 
calculated  to  degrade  him  before  the  Jury,  and  which  are  not  cros»- 
examination  of  his  evidence  given  in  cUeif,  and  do  not  legitimately 
tend  to  Impair  his  credibility  as  a  witness.    (State  y.  Glelm,  655.) 

4.  WITNESSES  —  CROSS-EXAMINATION.  —  A  witness  cannot 
be  asked  on  cross-examination,  for  the  purpose  of  afitectlng  her  cred- 
il)111ty,  whether  or  not  she  Is  addicted  to  the  morphine  habit,  unless 
it  is  proposed  to  show  that  the  witness  was  under  the  Influence  of 
the  drug  at  the  tlmo  the  events  happened  abont  which  she  testi- 
fies, or  unless  she  is  under  its  Influence  at  the  time  ghe  is  testifying, 
or  unless  It  Is  made  to  appear  that  hex  powers  of  recollection  are 
impaired  by  the  habitual  or  etxcesslve  use  of  the  dros.  (Sftate  v. 
Glelm,  056.) 

See  Wills,  8,  6b 
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